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CHAPTER V
Managing the Clemency Board

| - |
In following a case-by-case approach, we elected td give each 1
applicant's case a substantial>amount of staff and Board 1
attention. To prepare a single case properly took ﬁﬁch effort,
To prepare 15,000 cases properly took a large and dedicated
staff, a great.amount ofvmanagement effort, and significant.

time.

Despite the size of this effort, we believe that our applicants

should receive an accounting of why they usually had to wait

six months for their clemency offers to be announced by the

President. Were it not for the many thousands of cases, and
the'time—coﬁsuming procedures we chose to follow, the waiting

. ,
time‘would havé been much less. Because our applicants were not
present during ouf process, we demanded high Standards of fair-
ness, accuracy, and consistency to protect their rights and
interest.* We did our 5est, nonetheless, to compensaté for the
time~consuming nature of our pfoéess.
What we gained from this process was experience in‘crisis or
"adaptive" management--experience which we think may help -
managers of comparable organizations. Heretofore, few Federal
enterprises have had as tangible:a mission and as clear a

deadline as our own~most Federal agencies operate on a much

e

" different basis. This "crisis" management may become more

commonplace as it becomes more widely recognized that unending

government involvement is not alWays the right formula for
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in a brief spurt of energy—-ﬂﬁthout the need to create expensive,
il i

undying bureaucracies. : 18 ' T
|
Management experts often claiﬁlthat government could work better

| : i

if it would pattern itself mof@ after private enterprise.2/

1 :

To do this, a'governmenﬁ agen?? must often have the ability to do the
following: (1) To spring ints'action immediately upon request, i
with little or no time for advance'planning; (2) to set clear
goals whose achievement can be monitored as a measure of
performance} (3) t+ identify staff and other resource needs
guickly and accurately, obtain theﬁ'promptly, and apply them
flexibly; and (4) to reduce in size as soon as staff is no

lonéer needed. We were fortunafe to have these abilities, and

we expect that other crisis enterprisesbwould also. We are not
sure that we used them to full aavantage, but we could not have
met the President's deadline without them.

In this chapter, we descfibed our management experiences during
our twelve months of operations. During that year, we generated
21,000 applications, 3/ récommended 15,500 case dispositions

to the President, and referred 500 cases with incomplete files

to the Justice Department for further action. Extending from \

*See Chapter .

L}

&3

e N 5 A S R 5 b A

e R b



Ay

i

i

September 16, 1974, to September 15, the - year was split into five
_ : P
distinct phases:

(1) September through December -- our policy formulation

phase,'during which very few applications were received,
with our Boafd cohcentgating on developing policies and
H . .
procedures. i ’
(2) January through Marfh -- our Public Information Phase, |
with ourvBoard and sfa%f concentréting on informing the
Americén‘people about é r eligibility criteria. J
(3) April and May -~ our expansion phaée, as we grew by a
factor of ten to accomodate our mid-summer case production
requirements.
(4) June and July —-- our peak case'producﬁion phase, with
our staff producing cases and our Board deciding them at
a rate of over one thousand cases per week.
(5) August and September -- our contraction phase, as
we finished our "clean-up” production tasks while re-

ducing (and eventually disbanding) our staff.

1. September through December -—--— Oun;policy formulation phase

- In the early days of our mission, we had little idea of what lay

ahead. Our nine-member Board concentrated on resolving key policy

.

issues: Setting the baseline formula, determining aggravating and

mitigating factors, and recommending categories ©f case dispositions

to the President.

-3/ 5,000 applicants were found to be ineligible for the Pres1dent s

Program. See Chapter .

“\; . . ' ) ] . S P . N “yrarg



ERESpeS N

o,

-

Initially, we hadﬂa staff of thirty , approximately one-half of whom
were attorneys, detailed from permanent Executive Agencies. The
staff quickly developed a process for handling applications and
»presenting cases to the Boardf That process was‘time—cqnsuming, yet
high standards of quality were strongly empha;ized. It was also rather
informal, well-suited to a small staff with a moderate workioad.

During this period,lwe were developing our rules and testing our

ability to apply them. We learned that using our aggravating and

mitigating factors just as informal guides was not enough; some

clearly inconsistent case dispositions resulted from that practice.

!
Therefore, we decided to apply our baseline formula and aggravating/

mitigating factors very expliéitly. Aftef every case, we determined
bﬁot only the actualfdﬁxxm%éﬂX1, but also the factors which were
apélicable. Based'uéon,ou; new rules, we reconsidered our first few
cases, with significantly different results. The Board was usually
able to reach a consensus, despite the diversity of our respective
backgrounq.\

Our management strucfure was very informal, as one might expect from é'
- small, new orgénization. Almésﬁ everyone on the stéff had some case
production responsibility -- either‘processing applicants, writing

‘case summaries, or sitting with the Board as panel counsels. Each

case received individual attention from our senior staff. Aside from

its review of casework qﬁality, the senior staff concentrated much
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;ess on mangemen£ than on subétantive policy issues. Regulations had
to be drafted, and our Board needed substantive help with major
questions of policy and procedure.
During those early months, we_developed the basic elements of the
case production process which we followed thrpughout the year, with‘

surprisingly few modifications. Our administrative staff developed
a procedure for processing applications. Our case summary evolved into

a format which we found useful--and which resisted change--throughout the

year. We introduced'a quality control staff into the system in
December, to review case summaries and assure the accuracy and im- f };
partiality of case attorney's work. The presentation of cases befofe

the Board was done in much the same manner as it would later occur;:

‘ééch case however, féceived about 15 minutes of Board time -- something
which wquld prove iméossible during our peak production phase.

We achieved something of a balance in our operations: Our 8 -~ 10 case
éttorneys could each produce roughly a case a day, and our Board could
decide about 30 cases pér day. With .the Board meeting two or three

days every two weeks; we proéessed cases at the steady rate of about

150 per month.‘ With an estimated final workload of not much\over

vl,OOO cases, we expected to be finished by spring. In such an informal
organization, we saw no need to set goals, implement informaion systems,

or monitor case inventories at different stages of our process. In

many ways, we resembled a moderate-sized law firm.
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Our primary management goal in those early months was to submit

a reasonable number of case recommendations to the President by

late November. Our purpose was to give the President the opportunit
to announce case dispositions quickly, in order to alert prospective

'applicants about what they were likely to receive from the President'

-

program. Around Thanksgiving, the President signed warrants for the

first 45 cases.
We expected that the Presidential announcement of case dispositions
would stimulate more applications. It did not. We also expected

that around Christmas time, many eligible persons would sense the

approaching deadline and apply. That, too, did not happen. By the

vear's end, we had received application from only 850 persons, less
than 1% of those eligible. Our Board had already decided over one-

fourth-of those cases, and we expected to be finished by April.
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2.  January through March —- our public information phase

As the Board heard the first few hundred cases, we began to realize

‘the limited educational background of many of our applicants. Through

-

’ gpformal surveys and other reans we developed some doubts about the

extent to which the Amer®can public -- and especially our prospective
applicants -- understood our eligibility criteria. By mid-December,

the need for public informatéon campaign was apparent. Plans were laid
and materials were readied. &y the second week in January both the
Board and the staff concentra%éd on spreading the word about our
eligibility criteria during the next three month;.*
We were not particularly.well;equippeqwto run such a campaign; our
public information staff numbered only three, and our funds for
travel and information maﬁefiaié were quite limited. Lacking staff

i

and dollar resources; we relied on others to mail letters to our

applicants, send tapes to radio and television stations, and so forth.

I

" Almost everyone on the Board and staff participated in the public in-

formation campaign. The Board cancelled half of its scheduled meetings

. throughout January, February, and March to allow some of us to spend

‘ Y
time spreading our eligibility message in major Cltles across the country.

Our staff, now numbering about fifty, planned future public information

activities while ehdlessly stuffing envelopes.

By late January, thousands of letters and phone calls were received

from applicants who had just learned of their eligibility., For

P 4
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weeks at a time, our staff attorneys set aside their casework to man

the phones and respond to the letters.

Because of this,wand_despite our slowly enlarging staff, case pro-

duction fell to less than 100 per month. Our administrative
staff fell days behind in its efforts to count and log new applica-
tions. Much of the administrative work had to be done by volunteers

In fact, these non-professional volunteers had to be relied upon to

read mail from applicants and determine their eligibility.*%*

We realized that our late April target date for completing our work !

i
i

had become unrealistic._ However, during January and February we
could néver make accuraté estimates of'what our final workload would
be. We always had bexes full of uncounted mail and drawers full of
telephone inquiries ffoﬁ persons whose eligibilitY'we could not
determine. We never were sure when -- or whether —— our application

rate would peak. Until early March, we could only speculate about

how long the President would allow us to accept applications. As

l

shown in the table below, our workload estimates were never more than

a few thousand cases more than the applications we had in hand at the

‘time:

*See chapter for a description of our public information cam-
paign. o

*Many of these eligibility determinations later proved to be inaccu-

rat the t .

EBblicants eonEilgredC 100 Y o 1Rd S Ba T EnatioTASY S Is Vo ekt o1 fhET
presumably eligible cases logged in by the end of our appllcatlon
period, 2,000 were later found to be ineligible.

ok
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DATE APPLiCATIONS "~ WORKLOAD

COUNTED . ESTIMATE ‘
January 1 , 850 1,000 - 1,500
February 1 4,000 5,000 - 6,000
March 1 10,000 12,000 - 14,000 i
April 15,000 16,000 - 18,000
April 15 18,000 - 18,000 -

20,000

It was not until February that we acknowledged that we either

had to grow in size or streamline our process to get our work done

in a reasonable time. In hindsight, it was not until mid-March that
we came to realize the true dimensions of our task. Even then, there
|

was little sense of crisis about our looming production problems.

N ]
When top staff was not busy directing the last weeks of our public .

information ¢ampaigh, it had to focus on the day-to-day needs of our

severly-strained administrative staff. There seemed to be little

time for long—~range planning.

By late March, our staff had grown to almost 100, but only 500 cases
had been processed through the Board. Based upon staff and pro-
cedures, one projections went that we would finish our workload no

sooner than 1978. However, we recommended to the President that he

‘set a deadline of September 15, 1974 (giving'us a total life-span

of exactly one year) and that he authorize the doubling of our Board

and the expansion of our staff to approximately 600.

— T

** Many applications postmarked by March 31 were not counted until
mid-April. :



3, April and May -- our expansion phase

By early April, we had a reasonably accurate workload projection, a pro-

mise of a six-fold increase in staff size, and a September deadiine, We had
to be working at full speed by mid-May to finish on time, Within six weeks,
we had to develop a management planning capability, implement a new manage-
ment structure, and assimiliate huhdreds of new personnel, In the midst of
all this, we had to move our quarters across town,

A management analysis staff was quickly formed, We recognized our need
to set both short-termAand long-term goals and to have information to enable
us to measure goal achievement and timely completion of our effort, Giving
ourselves a one-month margin of error (and basing our projections on a high
estimate of 20,000 cases), we set weekly production goals starting at about
1,200 cases -- peaking at 1,600 cases —- for the key aspects of our case-
writing procéss. A new management information system, focusing on those
same key aspects for which we set goals, was implemented to replace our by
then very overloaded reporting systems,

The management analyéislstaff also identified ways to improve the
efficiency of our production process, Individual staff analysts were
assigned to monitor each of the ﬁrocess. They developed intraphase in-
formation systems, productivity aids, and inventory control mechanisms,*
Our process was very flekible, and our line staff was responsive to sug-
gestions, This was our one chance to make fundamental process revisions;

once our staff stopped expanding, it became more resistant to change,

Our efforts to review and modify our case production process were
boosted by an Inter-Agency Task Force sent by OMB to review our resource

needs, Our top staff (including most of our staff analysts) were lawyers,

*See Appendix for a description of the analytical tools were were
applied, ‘ '
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and the Task Force members were high-level managers, Our two weeks to-
gether gave us a greater management orientation; indeed, f.hose two weeks
were the ones in which we mobilized our staff ax;d started achieving our
once hypothetical goals, Hoivever ’ ‘we were reluctant to apply and short~
cuts which would affect the fair process our applicants deserved,

Our new planning capability arose at the same time we were expanding
our line management structure, In early .f.pril_, we decided that we would
keep the basic elements of our cése dispo;ition procedures: Narrative
case summaries, qual:.‘Lty' control, case atiorney presentations to the Board,
and the presence of experienced panel counsels during Board deliverations,
Therefore » the only persons experienced enough to be line managers were

our original eight case attorneys, Most had never managed before, yet

~each would soon be responsible for a staff of sixty, They also had to

designate a number of newly-hired duputies who would have immediate

responsibility for teams of 6-8 case attorneys,

The scenario was this: Brand new staff attorneys were asked to super-
vise small teams of other brand new staff, Experienced attorneys who.be-
fore had largely Jjust prepared cases were now each the supervisors of 40
professional and 20 clerical staff, Two formerly middle-level managers

now were responsible for a mini--agency of almost 500 people, The General

Counsel,* his Deputy, the Executive Secretary, and their aides -~ all

lawyers -~ had to assume the roles of exsutive-level managers,

*0ur General Counsel was Staff Director, S~

[



A1l of our senior staff were in their twenties and thirties, and be-
cause of differing abilities to adapt to new situations, GS-13's sometimes

found themselves reporting to GS-1l1l's,

It was into this new management sw1r1 that our new case attorneys
came, At the requestof the President, ang with help from OMB, two "taps™
for professional and clerical personnel ;gre made of permanent executive
agencies, Since we had no "slots" throué£ which to hire our own preferred
people, we had to borrow ("detalled") employees from other agencies, In
addition, we put to work over 100 summer 1ega1 interns hired and referred
by other agencies, One tap was made in early April and the oﬁher in early
May -- but, in each case, most personnel came three to four weeks later,
It was not until late June that our early-May tap for clerical personnel
was filled, At the time, we were concerned about the slowness with which

I

we were able to expand; -in hindsight, we might have faced greater management

and morale problems if we had gotten new staff in bigger bunches,

A training manual was prepared which provide information concerning the
Clemency Program in general, and the procedures for ﬁriting cases in '
particular, Certain operational memoranda were included in the manual, but
they rapidly became obsolete as experience forced the evolution of. the proeess,

Our earliest mistake in the communications area occurred at this stage?t

Changes were implemented rapidly and met with reluctance on the part
of our staff, which had once been informal and collegial, Because of our

prior informality, many of our early procedures and rules were maintained

%
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and amended orally, Had we to ao it again, we would probably implement some
-sort of formal directive system, |
Training sessions, lasting a day, were instifuted upon arrival of
'igfsonnel. Team assignments were made after these sessions,
~ The training process was meant to be primarily an overview both
of the legal process and of our general mission, It wés anticipated that
the teamAleaders, and their slowly emerging internal team structures, would
provide the continuing training neéessary to fully integrate new personnel,
This was successfully aqcomplishedzin some cases and scarcely attémpted in
others, reflecting different managerial s:(,yles°
When the process of building and training attorney teams had been
completed, our organizational structure had become more formally pyramidal,
With our‘increase in size came gn'increase in the diversity and complexity
of tasks and roles, The senior stgff, including the two primary line
managers, eight team leaders in charge of case ﬁriting teams, one team leader
in charge of all Quality Control attorneys and other planning, management,
and administrative managers numberéd, at;the peak, some twentyhfive people,
In addition, each of the eight teams divided into sub-teams, under the di-
rection of emerging assistant team leaders, ' The optimal span of control —-
the number of persons that any one supervisor was able to manage -~ was found
to be approximately six, one servipg as a brincipal deputy, The more sucéess—
ful teams also selected ome of tpeir c;erical persomnel to generally supervise

' the operations of the support persommel,

The slowest part-of the development of the managerial structure proved
1o be the develobment of internal team structure, Some team leaders were
slow to promote assistants, to'delegate‘authority and responsibilit&. The

senior staff felt that team leaders rarely utilized assistants fully., As

a result, the team leaders were uniformly overworked'during peak periods,

Y
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and could not adequately command or control all facets of their operatidns,
nor respond fully to the demands of the senior staff. Notwithstanding the

shortcomings imposed upon them by their |lack of experience as managers of

large staffs engaged in a crisis task, hese managers generally performed

adequately, and in about half of their number performed very well, adapting
[ -

to0 the physical and emotional pressures 'of our operation with alacrity,

{

!

Our attorney staff was, on the whoié, dedicated and competent, with

many persons showing exceptional profesq%onalism. On the other hand, we

found that many of ourtlower grade détai%ed clerical gnd administrative
personnel were poorly trained and - ﬁheh%#héiastic. Absenteeism

among this group was high, and production low, However, those who seryed as
- llexecutive seeretaries proved to be as diligent and as professional in

their work as our best attorneys,

During May and June, [ur management analysis staff carefully monitored
attorney case summary prodﬁction, through the use of a siﬁplified management
information system, In this information system, information on individual
case production was funneled from the lowest level of the staff to the
highest, becoming increasingly aggregated, This data was assembled with
: information from different production stages to produce a flow-type picture
of our operations, The information system was implemented, monitored, and.
revised by the analytical staff responsible for interpreting the findings,
Senior staff and team leaders alike were able to use this information to
gauge both organizational and individual accomplishment of goals,

A careful review was made of every step taken by a case attorney as he
prepared each case summary; Based upon these findings and an application
of “learming curve! theory,'a_target case attorney "learning curvé? was set:
Two cases the first week, four the second week, six the third, and eighf every

week thereafter, Instead of our target 2-4-6-8, (and the 2-5-7-10 which the '

¥y
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Inter-Agency Task Force thought possible), our actual learning curve was
2-3-5-6, Summer legal interns were found to have a better learning curve
and a higher production peak than detailed government attorneys, learning
- “curve caleulations were made for each forty-person case attormey "team" with
surprising differences in the results, The two most productive teams had
learning curves of 2-6-10-12 and 2-6-8-8, while the tﬁree least productive
teams were all unable to produce more than three cases per week per attorney,
The worst learning curve was 1;2-2%2. Surprisingly, we also found that the
most productive teams also did worL of better quality than the least pro-
ductive teams; Staff assignments were made randomly, and working condi-
tions were identical, Therefore, we attributed the differences in pro-

ductivity to the management styles of the team leaders,

Our'best managers turned out to be the more aggressive individuals,
They had set a heavy pace for tﬁemselves in their earlier work on our staff,
and thét same pace was apparently ﬁicked up by'their new staffs, They had
set high goals for new case attorneys -- usually ten or twelve cases per
week -- and spent most of their tiﬁg witg those who were new of having
trouble, On some teams a laissez-faire attitude contributed directly to low
production, Most of the better managers quickly appointed enough deputies
to keep the span of control at 6-8 persons per superyisor, and they began
delegating reéponsibilities liberally. The less productive managers delegated
much less and had an insufficient number of deputies, Those who were better
case attorneyé tended also to be better managers, but prior experience and
civil service status did noﬁ seem to matter. Figure D compares each team on
the basis of a number of performance factors, As one can see, leadership
in one case tended to lead to good results in others, 4

Many of our new case attorneys were startled by our emphasis on production,

Despite some disenchantment from government attorneys not comfortable with

A,
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casework quotas, the entire staff respon@ well to ‘the notion of team and
individual goals, Our top staff held we;kly production meetings with the
~eight team leaders, reviewing productiviky changes and identifying team
production problems, The team leaders ﬂére told how their teams ranked,
and management principles were shared, /Tpe production meetings kept the -
good teams good and made the bad teams af%eptable, but the middle teams'
production levels remained unchanged, Bygplan or by\coincidence, production
rose to the 1,200 per week levels we.knew we had to maintain {to meet the
President's deadllne. ‘ {

The quality of our new stéff was good--indeed, better than we ex-
pected, given that we had no chance to screen them initially, We had

feared that many agencies would send us theirvﬁnproductive people,

Very few did, What we got {nstead were adaptable "shock troops," ready
for new responsibilities and new experiences, Indeed, most would motv have
come unless they were of a mood to enjoy a crisis atmosphere, More ex-

_ perienced, more professionally capable, but less flexible detailees would
not have performed as well, We could not have met our deadline without a
staff willing to cooperate with young, inexperienced manageré -- and able to
tolerate some very difficult working conditions.

' Our Board was expanded to eighteén members in late April.* Like the
staff, we had to accustom ourselves to a much faster pace of work, If any;
thing, the pressure on us was greater: Our number of case atlorneys expanded
from 10 to 300, while we onZLv doubled in size, In March, the nine-member
Board had begun to make case dispositions in panels of three, We were
satisfied with the quality of the dispositions, but no panel had by that

time decided more than 50 cases in a single day. We had to double that rate.

*Ten new members were added, one of whom filled vacancy left by the re81gnation
of Bodrd member Robert Flnch



sy,

This was impossible during the first several weeks, while our new members
were familiarizing themselves with our range of cases, Nonetheleés, most
panels exceeded 100 cases per day by the end of May, With three'panels
meeting four days each week,% our Board output began matching -~ and some-
times exceeding -~ staff output of}1200 per week,

As our Board panels increased their decisionpmaking pace, we were only
able to spend three or four minutes per case, This left little time for
case attorneys to makevoral presentations, Usually, those presentations
focused on mitigating evidence, Also, we had ineiperienced deputy team
leaders sitting as panel counsel during many of our sessions, They were
not well-versed in Board policy, so they were unable to play the panel !
counsel!s presumed role of assuring that we followed our rules scrupulously.
As a result of these factors, different panels began applying different
- rules -- and our dispositions gradually became more Eéﬁziiﬁ Many Board
members began referring "cases to our Full Board because of disagreements
over our policies, |

We could not slow down our pace, nor could we meet our deadline by
having so many cases heard by thé Full Board, Instead, we took the following
stepé: (1) We held more fréquent Full Board meeting to discuss and define
our policies; (2) we created two new aggravating factors, a pardon rule,¥*
and a no clemency rulex* to clarify as Board policy what a number of panels
were inclined to do with or wifhout any rules: (3) copiés of the newly-

| created Clemency law Reporter were distributed to the Board and staff, with -

explicit definitions of Board rules and precedents; (4) our top staff held

workshops to instruct panel counsels in Board policy; and (5) at. the

I

¥The fifth day was set aside for reading case summaries,

**The pardon rule was that civilian cases in which the applicant had con-
scientious reasons for his offense would receive an immediate pardon,

in the absence of serious aggravating circumstances,

*¥*¥%the "no clemency" rule was that any applicant who had been convicted of a

violent felony would be denied clemency, in the absence of significant mitigating
circumstances,




| ‘ '
instruction of the Chairman, our staff i@plemented a computer-aided review of
l .
Board panel dispositions.* Thereafter, our case disposition procedures worked
D

mich more smoothly, We still heard ove‘ 100 cases pér day, with referring so

many to the Full Board,

4%, June and July -- our peak production phase

By early Jjune, our estimated total gaseload was étill over 18,000, Our
case attorneys had prepared only 4,000 cgse summaries;’and our Board had
heard less than 3,000 cases, We had to gaintain our pace of the last week of
Mzy throughout the summer, _ ' 11

Based upon the production levels whiéh our staff was not confident that
we could meet at each stage of our prbcess, we revised our weekly and monthly
goals, Our top staff considered but rejected the idea of preparing an explicit
work plan for the remainder of the program, Had a work plan been prepared for
June during May, it would alfready have been outdated, Each week involved too
many uncertainties we thoug£t, to permit long-range planning,

Our need to respond quickly to production problems led to a revision on
our management information system, '"Need to know" was culled from "nice to
know" as our staff concentrated on accurate reporting of production tallies and
in&entory counts at a few key stages of the process, Time-consuming produc-
tivity analysis was no longer done, Rather than look just ai the case attorney
production point, attention was now focused én other key production points
and the smoothness of our work flow,

One point which had Been igno:ed previously was our file room, By June,
it was funning out of new cases to give our casé attorneys, Without enough

work to do, production goals were meaningless, Our staff morale started to

flag, as rumors spread that case attorneys would not have enough ﬁork to keep

*%See Appendix

for a description of our computer-aided review of Board
dispositions, '

0
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busy for the rest of the éummer. The summer legal interns were so pro-
ductive that it was never again to be possible to give case attorneys more
‘work than ‘they could finish, Through.greater management attention, the
immediate file problem was solved -- but our whole management emphasis
v';hanged as a result.

Instead of focusing on case production goals, our top staff concentrated
on steeping clumps of existing cases through the process, The management
anglysis staff developed a "pipeline" inventory count to identify production
log Jjams on a weekly basis.,* Pipeline analysis replaced productivity analysis
as the basis for production meetingé throughout the rest of the summer,

Case flows from point to point were closely monitored, and an expanded
number of aides to top staff began to trouble-shoot in problem afeas. Un-
fortunately, each pipeline "snapshot'" requiréd at least one and usually two
days of sta{f time to collect and analyze data, making the information old
befcre it could be applied., Occasionally, daily updates had to be made before
any corrective actions éould be taken,

The most serious inventory control problem of the summer related to the
docketing of cases for the Boérd. [Duriné'June, the case attorneys continued
to produce case summaries at the rate of 1,200 per week.-- but the Board panels
were deciding cases at the rate of 1,500 per week, Eventually, the docketing
staff was left with no case inventory, and Board members were receiving case
summaries too soon before scheduled panel meetings to allow them to be read
first. ‘ |

What had created this problem was a previously-unmanaged interface among
all parts of our production process at the docketing stage, To solve this

problem, one manager was assigned to a newly-created Board Interface Unit,

*¥See Appendix for a description of our pipeline analysis,
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New docketing procedures were developed,%with cases batched in "doc#et
blocks" according to fixed Board panel séhedules.** To solve the immediate
ﬁroblem, the Board heard very few cases %uring the Fourth of July holiday
week, Thereafter, our docketing invento%y was carefully controlled,

To solve this and other pipeline problems, we had to be flexible in
oﬁr use of personnel, In particular, our‘clerical and administrative

staffs had to be ready to do new tasks at,short notice, By July, individual
|

production teams (consisting of an ass1o£ant team leader and the 6-8 case
attorneys supervise by him) began to be a531gned to special production or ;
administrative problems, :! ' f
Staff morale began to be a problem -~ one which never could be solved,
The pressure on case attorneys to wirite case summaries began to ease, Our
earlier policy of discouragﬁng staff vacations until Auvgust (to insure thgt
the workload would be finisbed on time) began to backfire, Some case attorneys
were idle, Others resenxedlthe "pressure-on, pressure-off" style of manage-
ment which was the unavoidable consequence of our emphasis on inventory con-
trol rather than on simple production levels, Still others resisted reassign-
ment to administrative tasks, Our 100+ summer legal interms, in particular,
resisted the notion of doing non-leg§1 work, Absenteeism was becoming a
problem, but one which we failed to reeconize adequately until late in
July. |
There was little that the top staff could do to provide case attorneys
and other staff with incentives and rewards for good work, Only the detailing
agencies could grant promotions and quality step increases, Performancé‘bbnuses,v
although possible, were hafd to arrange., No funds were available to improve
working conditions, which were tolerable but less comfortable than most staff

had enjoyed at their agencies, Staff contact with our Board was usually limited

#See Appendix for a description of our case docketing procedures,
€ .
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to very brief case presentations, The one major source of motivation was

% .
the understanding, common to all our staff, that the President's Clemency .

Program was helping people.
Throughout June and July, our Board heard cases as quickly as they

could be docketed, Clear policies had béen set, and all rules were being
. L -

followed, Case dispositions were steady?from panel td panel and from week
to week, Case referrals to the Full Boafb continued, but at a slower rate,

A five-member special upgrade panel was éieated to make unnecessary the re-
[
<0
ferral to the full Beard of cases involvipg recommendations for veterans
_ A
benefits,

i

LT —————

Other than fatigue, the major problem confronting our Board members was
the fall-out from the July dip in staff morale, Many case attorneys broke
from the standing fule of impartiality and began advocating an applicant's
case in the manner of a; adLersary attorney representing & client, This
could not be allowed, but two other actions were taken: First, case attorneys
were given'the opportunity to "flag" cases which they believed were decided rwc ,+4/7<Y
' incormee%&y; these cases were then reviewed by the legal analysis staff (Jjust

as they reviewed cases flagged by the computer) and referred to our Chairman,

Secbnd, the Clemency law Reporter became an in-house professional journal,
providing a forum for case attorneys to bring policy questidns to the attention

of the top staff and Board,

*\



5. August and September -- Our Contraction Phase _ '

As we entered August, our September iSth deadline began to appear
reachable. Two factors had contributed to this. Our production levels
had been high throughout June, and had eased in July only because of the
lack of new assignable cases. Total case swrmary production exceeded
12,000 by the first of August. At the san}e:, time, our final caseload
estimate fell below 16,000. In May, our ésitimate had been 20,000 cases.
What had happened, a bit at a time, was.th.j'.s: First, we discovered that
2,000 clearly ineligible cases had been ldéged “in by our volunteer
letter-openers during the hectiu days of March and April. Second, almost
2,000 would-he applicants had given us little more than their name
and address . on " their application forms (despite our letters), so
we couid not order files to | ve their cases prepared. Third, same 500
case files had been lost ,]’oy the military or were ctherwise unavailable,¥
making it impossible for our Board to review those cases.

In some ways, we were almost finished; in other wajzs, we had
hardly begun. Many of the 3,000 + cases we had left were our hardest
ones, many of them requiring time-consuming inquiries to obtain needed
information. We also had rgughly 500 cases wr;ich were "lost" from our
audit process, never showing up in'our weekly pipeline count until the
last week of panel hearings. A.lso,' by the first of August, we had
still Sent less than 1,000 case recommendations to the President. We
had to solve these problems, write our final report, close up our agency,

and plan a carry-over operation in the Department of Justice. June vaca-

tions, once postponed until August, now were sent for October.

*These cases were later referred to our carry—over unit in the Department
-of Justice.

%\



Not all of our remaining cases were 'thard;" we still needed two weeks

~of nommal case attorney production. To spur last-minute production, all

case attorneys were advised that cases not sﬁhnitted to quality control by
mid-August would be referred to the De t of Justice carry-over unit.
Rather than lose the chance to presentpa;.\if“cases, attorneys completed
the.ir case summaries on time. To oompletéei ithe "hard" cases, a special team
responsible to top-level staff separated t‘k.l’?em into categories of possible
and impossible. La’ger, case attorney pz;oditilction teams were assigned to
write summaries on all cases (including imipossible ones) based upon the
information available at vthe time. These llecame "purple docket" cases,

set aside from all others and heard by a special Board panel. 'Many were
decided, but several hundred had to be referred to the carry-over unit

fof further action.

The "lost" cases had notj[ been included in pipeline inventory counts
either because they were in transit, held by an absent employee, or just
plain lost. 1In late Juiy, a month~long search for "lost" cases was begun.
Because of the speed with which case files and other materials had to be
circulated for production deadlines to be met, a systenwide logging pro-
cedure was needed to allow every case file to be traced to one source.
Without it, the entire attorney staff had to engage in a one-day physical
search of our two buildings at ourg firstdeadline for the completion of
cases. .The staff had to account for every one of our 18,000+ logged cases,
with case files changing hands all the while. Eventually, our 500 "lost"
cases were reduced to around 50, which were assignhed with the "hard" cases
to the Department of Justice carry-over unit.

Forwarding cases to the President was our last major management

problem. This was an aspect of our operations:rto which we had previouslyA

L2}



given little attention, but which loomed as an aimost impossible job.
Contributing to the delays in forwarding (f:ases to the President had been
the "30-day rule"* and the two-week t "ound time for the camputer-
aided review of case dispositions. By laf;e August, we had to prepare
més}:ér warrants involving over 3,000 casqé per week —— a very staff-
intensive job. To do this, we assigned ail case attornéys not responsible
for "hard" cases or working on other spec:l%tl task forces. With this
awkwardly large and often unwilling staff l;ovf almost 100 case attorneys,
our administrative staff was able to féménfd the bulk of the case recommen-
dations to the President on September 15. M‘Some procedu.res‘ were simpli-
fied — but we really attempted to solve this problem more by phalanx then
finesse. »

Our staff size, over 600 through most of June and July, gradually
shrank to 400 during August. | Approximately 50 detailed attorneys weré
returned to their agencies ar!ound the first of August as our caseload
diminished. Our 100+ summer interns went back to school, a few at a
time, throﬁgh Labor Day. A few others had their details expire, but were
not replaced. As our deadline grew near, final-stage production problems
could be solved better by large doses of staff than by careful management
planning. Therefore, we were reluctant to phase down in staff size any
more quickly than we did. |

 August and September also witnessed the preparation of our Final
Report —- and of plans for the carry-over unit in the Department of

Justice. In that carry-over unit, about 120 perséns (mostly administrative

staff) would work until November 1. Records had to sent to the archives,
e . .

*Applicants had 30 days to respond to their ca$e sumaries before any case
recormendations became final and could be forwarded to the President.
.See Chapter .

L)
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final paperwbrk had to be completed, and applicaﬁts had to be allowed 30
days to appeal their case dispositions. Otherwise, the work of the staff
was done. |

Our Board panels heard all their cases by the end of August, with
| one panel day in mid-September for loose-end and tabled cases. The Full
Board agenda had accumilated throughout the summer —— the one case inven-
. tory which was not controlled ——- and the Board had to work without rest !

through the latter part of August and September to complete its docket.

In mid-August, the full Board began to hear cases referred by the Chairman
as having been flagged by the staff as statistically inconsistent through

both computerized and personal reviews. The Board also began to review

requests for rehearing fram action attorneys at this time, but the two
types of review overlapped almost :80%. In most cases, the rehearing v

resulted in a case disposition more in line with perceived Board precedent.

-
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CONCLUSIONS

In a sense, our perception of the clear split among the five
phases of the Clemency Board operation comes from hindsight. While
we anticipated the last two management—intensive phases -- for

example, we had carefully devised close down dates for case-Writing

and panel and board hearings ~- we often had to deal with problems on

an ad hoc basis. Our.management techniques Wwere developed in response|
to those problems. : } _ ;

We were fortunate in this enterprise to have had a particularly j
adaptable staff resource base. The utilization of this resource base,
perhaps more than any other characteristic, epitomized the "crisis"
manégement aspect of'o;r work. Not only did the size of the staff
undergo major changes, swinging from 100 to 600 peopie in six weeks,
but the distribution of staff resources shifted radically as we moved
from one phaée to another. The beginniﬁg of the production-intensive
phase IV saw 'eight teaﬁs, totaling 280 attorneys and interns, engaged

‘ attorneys

in the case-writing process, 40/in line supervisor roles, and 23 in
qgality control. By mid-August, this had ended. Basic team or sub-
team units worked as ;foblem—oriented task forces on staff-intensive
problems such as finishing correspondence, awaiting case files, writing

information packets for carry-over handling of. clemency recipients,

and writing "hard” cases. Another group of 100 or so had joined the
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|
regular administrative personnel in preparing the Presidential packets.i
Figure A illustrates these personﬂel shifts. |
~// This flexible resource response was vital, in every way, to the
completion of the program. We ﬁad anticipated shifting workloads from
the earliest planning stages. Figure B shows our changing projections
of workioad and the eventual o?erlapping of the major aspects of our
prodﬁction process. The chért éhows the relationship between our
declining caseload estimates a;d'our;actual production accomplishments.
What we did not expect, and whaf later charts show, was the sharp phas-
ing and the degree to which the misdirection of a single resource could
contribute to backlogs and "lumps” in an otherwise smooth production
process. Figuré‘C is drawn from our weekly pipelineAanalyses through
August i9, and from other reporting figures thereafter. It shows
this peaking of criticél production phases and the delays between per-
ceiving and resolving probléms.? Ha& the curves been‘eﬁtirely parallel,
operations would have probably been smoother than they really were.
For example, the irregular "file" curve-—the one which shows the entry
of military files into our proéuction system, cohtributed directly to
the irregular "productioh" curve. While we had planned for steadily'
increasing prbductign, peaking at 1600 cases per week, by early June

our production caught up with the entry of files into the system. Case

attorneys, who had been asked to produce nearly 1600 cases per week,

were unable to obtain enough files to accompany the level of production.

k]
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Our rate of production, in other words, was limited by our input of
| .

. . ! ‘ .
raw materials. This had two results:  Lowered morale, because of the

\

drive for ever higher production wh?ch was thereby made nearly impos-—

'lor case-writing) time. Instead

sible, and a lengthened production /
N

of finishing a predicted 20,000 casés by August 15, we completed the
||

real, lower complement of 15,500 casés on September 1, two weeks later.
§ .

Our flexible resource use created significant personnel conflicts,

. L .
high anxiety below the management level, and severe strains on the
morale of staff shifted from one part of the organization to another.

One of our major failures here was in communicating the "whys" along

with thé "wherefores” down to the staff level. Much of the breakdown

in communications came at both the primary and secondary line supervisor

levels. While senior management and top line supervisors felt approxi-

mately the same level of anxiety or concern at any given time, this

-

' concern was often not communicated down past the next level. In order

~-

to circumvent this problem—-and the inexperience of our own line managers--

-we would have benefitted from some sort of general "gripe” session with

the senior staff two or three times a week. This would have brought

the entire staff into the decision-making process on at least a psycholog-

ical level. We should also have admonished line supervisors to provide

explicit written communication to supplement worJ;of—mouth.

Maintaining staff morale was very important in this sort of unpre-
dictable, push-and-pull production operation. It was also the one task
that we found to be almost unsolvable once we had recognized it., We

¥\
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had started with a small staff with fewer than 40 people,.with a very
high feeling of camaraderie and esbrit—de—corp% partly because every-
one could see othefs, even at the top management levels, taking part
inxevery sQrt of function. "It fook us a long time to recognize‘that
others, coming in to this orgaﬂization as it expanded, might not get .

that feeling. For example, what started out on May 1 to be an excit-

ing chance to perform a realvlegal service as a government lawyer may

have ended, on Septembér 15, with the same person filinglor checking
the spelling on some 5000 warrants té the President. Even lawyefs
were needed for the administrative tasks. As we neared the end of the
program, absenteeism from fatigue and léwered‘morale became a real
broblem, especiéliy among low-~level clerical help. Our only remedy, in
a world of imperfect sgpervisioh, would have been daily monitoring of
time and attendanée. If was a function that we failed to perceive as
necessary simple because of'ouriinexﬁerience with thisvpeculiar type
of situa?ion. |

Our Board operations were also affected by the different pressures
of the five phases of our year's work. As shown in Figure D, our case
disposition patterns were"different from phase to phase. 1In the early e
phases, we were deﬁeloping policies and proéedures, so our approach to
cases often changed.from meeting to meeting. Hence, the pardon rates
for civilian and_military-cases fluctuated considerably. As the Board
began to meet in panels (and particularly after it expandéd to eighéeen

‘ members), the pardon rate increased at first. However, it soon began
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began a several-week-long declining trend, as case dispositions began
to be made on a l100-case-per-~day basis. Onée we became more accustomed
téjgur new docketing and case disposition procedures, the pardoﬁ rate
levelled off. Case dispositions varied little during the peak months_
of July and August. By late August, fatigue was beginning to affect

Board members personally, but it apparently did not affect our case

|
dispositions. i
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VI. AN HISTORICAL PERSPECTIVE




CHAPTER VI: AN HISTORICAL PERSPECTIVE

A survey of American History provides a fuller appreciation of the destiny |
and responsibility of the American people., To place the issue oﬁ Executive
Clemency in its proper perspective; one must leaf through the pages of history
and take note of the manner in which Washington, Lincéln, Truman and Ford
appliéd their powers of Executive Clemency in dealing with persons charged with,j
or convicted of, war—felated offenses.*

Past acts of Executiveé Clemency have become a part of our political heritage.

i

Close scrutiny of previous Chief Executives' uses of clemency powers in dealing
with war-related offenses will disclose particulars that have often been j
ignored by both opponents and proponents of clemency, Advocates at either end of
the spectrum--those espousing ''mo clemency' and those urging 'universal and
unconditional amnesty might temper their pleaé if they would study all previous
Presidential actions rather than merely citing the one instance that is
supporitive of their own poéiticn. Lessons can be learned from studying past
individual actions, but the uniqueness of historical moments must be remembered,
This uniqueness precluded adopfion of a Lincoln program or a Truman program
to resolve a present-day dilemna. The resisters of.the Vietnam Era are not in
the same category as Southerners who were defeated on the battlefield, nor are
they in the same category as those who failed to serve during World War II,

‘Past Presidential grants of Executive Clemency have each been tailored
to fit a particular situation, They differ from one another in significant way.
President Ford's clemency program is not unmindful of programs initiated by his
predecessors, yet it is distinctly tailored to the Vietnam Era.

Much of the interest and concern over Executivérélemency stems from a fear
;E;~prendix, we trace the history of Executive Clemency from English history

through the Post-Vietnam Era, including a description of the Australian Clemency
Program, .
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that leniency towards draft-evaders and military deserters might undermine the
Nation's future ability to mobilize and maintain a strong military force. The
moral dilemma surrounding war and participation in war will always be with us, but
itﬁgeems unlikely thatthe prospect of a limited and conditional amnesty at some
uncertain future date would lead anyone to break the law by evading the draft
or deserting the military., No one can point out ‘any great harm ever suffered
by the military as a result of past acts of Executive clemency. However, the
negative consequences--if any =--of a universal and unconditional amnesty remain
unknown inasmuch as no President hasjeQer proclaimed a truly universal and
unconditional amnesty.,

A review of American -history demonstrates that war and conscription have
often caused dissension among our people. It aiso reveals the many instances in
which Presidents have used their Constitutional powers to forge reconciliation by

offering certain outcasts and offenders an opportPnity to regain the full benefits
of citizenship.

Washington acted decisively to put down the Whiskey Rebellion. Urged on

. i f
by Hamilton and others, he was determined to establish the power and authority of
the newly constituted Federal government., After finding the courts unable to
enforce the laws, and after issuing a Presidential proclamation demanding that the
insurrectionists obey the laws, Washington then called on the military to quell the
rebellion, Subsequently he pardoned all offenders except two leaders who were under
indictment, They were latef pardoned after conviction,
The clemency actions of Lincoln and Johnson during and after the Civil War
are important because the Civil War involved the first use of significant numbers
of conscripts by the US Army. Draft evasion and desertion were commonplace throughout
the war., Lincoln's mahy personal interventions to commute death sentences that hal

been meted out for desertion displayed his personal eagerness to temper justice
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with mercy. Nevertheless, his acts of cle@ency were primarily a method of
i
carrying out military and political aims.g Amnesty for Union deserters was
predicated on their rejoining their regiments and thus being available to fight
the rebels, Linéoln's early amnesty offers to supporters of the'Confederacy were
surély intended to undermine Jefferson Da&%s’ army and suppress the rebellion,
Johnson's post-war clemency was designed tg dispense the grace and favor of the
H
government to secessionist followers, but“Confederate»leaders were not to be

1
i

treated lightly. Johnson's actions were highly political; in addition to his
struggle against impeachment, he was contiéually wrestling with Congress over his
program of Reconstruction,
Truman took great pride in his military service, and he held little
s&mpaﬁhy for those who refused to wear the uniform. His high regard for the
servicéman was demonstrated %y his Christmas 1945 pardon of several thousand
ex-convicis who served the!military. Truman's Amnesty Board was restricted
to reviewing only Selective Service violations., Only three prisoners secured
.release from confinement as a result of Amnesty Board recommendations, The other
1,520 receiving Presidential pardon had already completed their prison sentences.
At Christmas-time in 1952, Truman restored citizenship rights to approximately
9,000 peace~-time deserters but no pardon, remission, or mitigation of sentence
was involved, At the same time, Truman restored civil rights for Korean War veterans
who hadlreceived civil court conviétions prior to their service in the Korean War,
To put President Fgrd's program in perspective, in the rest of this chapter
we summafize the Qays in which Washington, Lincolﬁ, Johnson, and Truman adhered to
or  departed from the six principles of President Fordfs Clemency Program. These

principles, described elsewhere in this report, are the following: (1) The Need

for a Program; (2) Clemency, Not Amnesty; (3), A Limited, Not Universal, Program;

L1
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(4) A Program of Definite, not Indefinite, Length; (5) A Case-by-Case, not Blanket,

Approach; (6) Conditional, not Unconditional, Clemency.

The Need for a Program Ji

President Washington's use of the Pre;%dential pardoning power is attributed
to his personal inclination to act with ”@%deration and tenderness'. The Whiskey
Rebellion consisted primarily of fiery_épegches agains£ unjust taxation; there

1

had been little gunfire. Consequently, thélWhiskey Rebellion was not of such
magnitude as to require a Presidential program of reconciliation in its aftermath,
Although the Jeffersonians condemned the Federalists for using military forces
instead of juries to uphold the laws, Congress praised Washington for his firm
action,- |

Some of fhe clemency acts, associated with the Civil War were proclaimed both
during the war and throughout President Johmson's term following the war, They
were primarily a means of reuniting the nation; others served more narrow military
and political aims, As the war ended, Lincoln and Johnson both recognized the need
for a program that would not treat the South as a conquered nation, but as a part of
a reunited America, Amnesty was to be a basis for reconstruction, individual rights
had to be restored before States could again become a part of that Union.

'Between 1945 and 1952, President Truman issued four Proclamations of Executive

clemency; each covered a different class of individuals, His program for civilian

draft offenders was announced over two years after‘the end of World War IL,
Although fhere was a certain amount of pro-amnesty agitation during this period, the
issﬁe did not spark a major public debate and theré was no need for a program of
reconciliation in the sense that such programs were needed following the Civil War

.

and the Vietnam War.

¥\
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President Ford's program was comparable to, but not quite the equivalent of
Johnson's Civil War clemencies in terms of responsiveness to a cleafly felt need.
While the Vietnam conflict did not separate States from the Union, it did foster

a divisiveness of such magnitude among the population that the Chief Executive

was obliged to initiate a clemency program to heal America's wounds, His program

was proclaimed sooner after the war's end than Truman's, but less swiftly than
Washington's or Johmson's. However, like Johnson President Ford anncunced his

clemency program exactly six weeks after assuming his office.

Clemency, Not Amnesty i

The Whiskey Rebellionists were recipients of clemency, not ammesty. Amnesty
for acts of treason would have been unthinkable for a new nation still in the process
of establishing the authority of the Federal government, Clemency for former
insurrectionists who now éxpressed a readiness to obey the laws seemed the proper
course., In his December 1795 address to Congress, Washington qommented on his
leniency towards the insurrectionists: 'The misled have abandoned their errors.'
"These circumstances have induced me to pardon generally_the offenders here referred
to, and to extend forgiveness to those who had been adjudged to capital punishment,"

The .numerous Civil War "amnesties" did not conform to the dictionary meaning

of the word, The entreaties to Union Army deserters were not acts of eoblivion;
they wefe acts of leniency, and they were intended to entice soldiers to return
to their regiments. The early offers to Secessionists were in reality appeals to
abandon the Confederate cause; thus was the cloak of amﬁesty used to weaken the
Confederacy. For Confederates there was no blotting out of the crime, the oath

that was required implied repentance, R
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Truman's Amnesty Board, despite its name, gave no grants of amnesty. The

ard was charged with making recommendations for Executive clemency and it did

~

so by recommending individual pardons,
President Ford specifically rejected ammesty, calling instead for a
clemency program with the objective of "making future penalties fit the seriousness

of each individual's offense and of mitigating punishment already meted out in a

vspirit of equity'.

|

A Limited, not Universal, Program !

Washington limited his clemency progéam by %laéing exclusions in his Proclamations,
Few persons actually benefited from his action, since only a handful had been
indicted and only two were adjuéged guilty of treason.

Neither Lincoln nor Johnson ever issued a universal ammesty; there were many
persons excluded from their programs,A thnson's first proclamation declared 14
classes of pérsons ineligible for amnest&. Johnsou is known to have sericusly
considered proclaiming a univefsal amnesty just prior to the 1868 Democratic
National Convention, but only for political reasons, Johnson's "universal' ammnesty
of Christmas 1868 was universal in the sénse that it applied to all rebels; inasmch
as it did not remove disabilities from those who had been convicted of draft evasion
or desertion from the Union Forces, it was not universal in application,

Each of Truman's Proclamatidns was limited, not universal, in scope. In
rejecting a universal program Tfuman's'Amnesty Board reported '"to grant a general
amnésty would havevrestored full civil status to a large number of men who neither
were, nor claimed to be, religious objectors,"

President Ford's program was more universal than either Johnson's or Truman's
in that it did not specifically, consciously exclude major categories of offenders,

(This exclusion was made not by Truman, but by his Amnesty Board.)
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However, it did not affect as many people és Johnson's program. The 125,000
eligible persons and 22,500 applicants to President Ford's program made it the

second largest in our nation's history.

A Prooram of Definite, not Indefinite Lencth

The Whiskey Excise Law was amended in Jﬁne, 1795 and soon thereafter the

|k

Federal tax collectors were being challengé# by the Pennsylvania farmers., Although
Washington issued three Proclamations concé%ning the Whiskey Rebellion, only the
E
last of them carried his offer of pardoﬁo i?his third Proclamation was published
in July, 1795, so the issue was settled wiéﬁin about a year from its inception,
Civil War amnesty did not amount to a ''program', Rather, Civil War amnesty
began with Lincoln's War Department Executive Order of 1862, extended through 1898
when the political disability imposed by the Fourteenth Amendment was removed,
Tfuman's Amnesty Boaid completed its work within one year. Truman's other
Proclamations were one-time aétions and did not entail establishment of ''programs."
Like Truﬁan's program for draft evaders, President Ford's clemency program
‘lasted for only one year, Unlike Truman,s however, he combined all of his
initiatives in a single proclamation and a single program. By contrast, Washington

and Johnson implemented their clemency programs gradually, through a series of

proclamations.

A Case-by-Case, not Blanket Approach

Only about twenty persons were apprehended as Whiskey Rebillionists, so
Washington followed a blanket approach in granting‘thém pardons, Lincoln, in a
1864 Message to Congress acknowledged his willingness to grant clemency, stating
that '"no voluntary application has been denied", bespite his lenient policy, his

actions would seem best classified as case-by-case. Lincoln's 1862 Executive Order
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called for case~by~-case review in that the Secretary of War was given discretionary
power to keep in custody persons ''whose release at the present wmoment may be

_incompatible with the public safety."

There is no clear record as to the number of
former Confederates obliged under the Fourteenth Amendment to request full
restoration of citizenship, but the Forty-ﬁirst Congress passed on approximately
twenty thousand names,

When repentant Confederates came forward to take the oath of amnesty,.a record
was to be made and the original forwarded to the Secretary of State. A blanket
approach to the deserter.problem would be Lincoln's February 1864 decree ''that
the sentences of all deserﬁers who have been condemned by Court Martial to death,
and that have not been otherwise acted upon by me, be mitigated to imprisonment
during #he war'', This blanket commutation of sentence also offered case-by-case
clemency in that éeneral officers with court marcial authority were given the power
to release imprisoned desefters and return them to duty., By contrast, Johnson's
clemency offers were made and applied more generally,

The 1945 pardon of ex-convicts who subsequently served honorably in the Armed
Forces was a blanket clemencyin that it extended to all persons in a carefully
defined category. The same may be said of Truman's 1952 Proclamations. Truman's
Amnesty Board, however, determined that a blanket approach would not be a proper
ﬁay of handling clemency for Selective Service violators. The Board recommendations
were based on a case~-by-case review,

. Like Truman, President Ford appointed a blemency Board to hear all cases of
punished offenders. However, this Board denied clemency in only 5% of its cases-=

contrasting sharply with the Truman Board's denial of clemency to 80% of its cases.
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Like Lincoln, he gave the military a major role in the resolution of cases

involving deserters.

Conditional, not Unconditional, Clemency

Washington conaitioned his offer df pardon by requiring that the Pennsylvanians

involved iﬁ the Whiskey Rebellion subscribe to ”assuranées of submission to the
laws'. Refusal or neglect to subscribe such assurance apparently barred one from
the benefits of pardon.

Civil War amnesties were conditional in nature. Union Army deserters were
required to return to their regiments; Conéederates were required to take an
oath that amounted to public repentance, Political prisoners released by War
Department Executive Order #1 of 1862 were required to subscribe to "a parole
engaging them to render no aid or comfort to the enemies'!,

There Qere no conditions attéched to any of Truman's four Proclamations of
Executive clemency. Because the qualificaticns for coverage under the Truman
clemencies were so-carefully prescribed, no future condit@ons were Seen as necessary,

President's Ford's progrém was the onl& one to apply a condition of Alternative
Service to most of his grants of clemency. Unlike Washington aﬁd Linceln, he did
not attacﬁ any condition restraining clemency recipients' future conduct, Instéad,
he attached a condition of Alternative Service as a means of demonstrating one's
commitment to nétional service, Like Washington and Lincoln, he required some

clemency recipients to sign a loyalty oath,

Conclusion: The Precedentizl Impact of the President's Program

An analysis of the history of executive clemency shows that different wars
have produced different post-war grants of clemency., To a large extent, the

Presidential policies have reflected the need for national reconciliation during
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the post-war period. When there was little such nced, there was little or no
\ -
l

clemency offered, When the nced was considerable--such as when Washington was

trying to build a nation at the time of tqe Whiskey Rebellion, or when Lincoln
was ﬁaking plans to reunite it during the/iate stages of the Civil War~--the
graﬁts of executive clemency were consideféble. We expect that President Ford's
clemency program will be viewed in much thé same manner as Washington's and

1
|
i

Lincoln's programs.have been. . i;
b
We believe that this clemency progfam ig the most generous ever offered, i
il
when equal consideration is given to the ﬁéture of benefits offered, the
conditions attached, the number of individuals benefited, and the speed with
which the program followed the war,

We believe that this clemency program is the most generous ever offered,
when equal consideration is given to the nature of benefits offered, the conditions
attached, the number of indivgduals benefited, and the speed with which the
program followed the war., However, if each factor is taken separately, the Presicdent's
program does not break precedent in any fundamental way. Washington's pardon of
Whiskey Rebellionists was a speedier action, but it affected only a very small
number of people., Lincoln's Civil War amnesties for deserters were more clement,
but he set more stringent conditions, Johnson's amnesties for Southern Secessionists
benefited more individuals, but 30 years passed before their full rights were
restored; The Truman amnesty of draft evaders imposed no conditions, but it denial
clemency to 80% of its cases,

President Ford only established oﬁe new precedént: The condition of altermnative
service, Had he announced universal, unconditional amnesty, his program would have
been much more of a break from precedent, While historians migﬁt still have viewed
it as a tailored response to a distinguishable*%ar, its impact upon a futufe
generation of‘draftegs and combat troops would be much harder to predict, These

were risks well worth avoiding.
L1
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CHAPTZR VII: CONCLUSIONS
The President's Clemncy Program was, very broadly speaking, an effort to heal
some of the wounds of the Vietnam era, The Presidential Proclamation gave a

clear mandate to cur Board and to the Departments of Defense and Justice to achieve

o

that objective..

Inescapably, we must ask whether the clemency program did in fact carry out
the President's mandate., low successfully did we implement the spirit of each
of the President's siﬁ principles:

(1) The need for a program

(2) Clemency, Not Amnesty

7~~~
Cad
et
row

Limited, unot universal, program

) ‘A program of definite, not indefinite length

{5) A case-by-case, not blankat, approéch

(63 Conditional, not Unconditional clemency

Earlier in this report, we have described what we and other agencies have

done to implement these six principles. On the whole, we are confident that the
program had reflected the spirit of the Presideatial Proclamation which created it.

E. The Need for a Prosram

As reguested by the President, the designated agencies did develop a program
which dealt directly with the issue of reconciliation for draft resisters and

military deserters, Therefore, the public need for a Presidential response to

r
i

this issue, very clearly felt just one year ago, now no longer exists, The Presi-
» b4 Yy J y 20,

ol

dent's Clemency Program is not the answer that many would have chosen, but it has

been widely accepted as a compromise, A recent survey of public opinion conducted

by the Gallup Organizationin August, 1974, discovered that % of the American
pcople approve of President Ford's Clemency program. (The others who offercd

. . 2 . ] . / . 3 & i g
opinions were almost equally divided between the % whd tholght he was too

[4
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generous and the ___% who thecught he was not generous enough).* We are confident
that the President's program has helped enable all Americans to put their war=
engendered differences aside and live as friends and neighbors once again., The
_same Gallup Poll found that the overwhelming manority of Americans =- __ 7% --

are now willingnto accept clemency recipients inte their communities on at least
cqual terms. We are strongly convinced that an unconditional amnesty would have
achieved much less of a reconciliation among persons who had strong differences
of opinian during the Vietnam War. In fact, such a policy might have exacerbated
those differences,

The discussion of clemency or amnesty in the public forum has abated with sur-

ol

prising swiftness since the announcement of the program. It once was the constant
subjectf;f Congressional debate, newspaper editorials, and obinion polls, Aftef
the program started,discussion focused more on the éetails of the program than on
the broader question of clemency versus amnesty. Today, the issue is virtually
dormant. Whether this reflects positive acceptance, quiet acquiescence, or dis=-
interest on the part of the public is & quaestion which we cannot gnswer.

Part of the reasons for the diminished pubdic interest in clemency may have
been -the low profile maintained by the other agencies and ourselves, We do wonder
whether a higher profile might have led to an even greater public acceptance of
the program. We believed, at first, that the same public which had shown such

keen interest in the amnesty issue beforehand would be reasonably well informed

about what was in the President's offer of clemency. During the late winter

ate

* Contrast this with a Gallup/Newsweek poll in , which found that only

% favored a program of conditional clemency, with 7% favoring unconditional

*

amncsty and % no progrém at all, The complete results of the recent Gallup

Poll are included in Appendix .
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weeks we tried to focus more public interest on the program. As we traveled
throughout the country t§ speak with local media and counscling organizations, we
were boggled by the misconceptions we found., It was indeed the rare person who

‘ already knew of the eligibility of former servicemen with bad discharges because
of desertion offenses--who constituted 100,000 of the 125,000 persons covered by
the President's program. We also found that many people who originally had been
critics of the program came away from our meatings as supporters, once their mis-
conceptions had been corrected, Everyone was astonished to learn that, in the
overall clemency program, there were three times as many applicants who were
Vietnam veteras as there were Canadian éﬁiles. Unfortunately, we suspect that a
majority of Americans still misunderstand what the program offered, who was
eligible, and what the typical clemency applicant was like,

On balance, we consider the program's very low ﬁrofile from September through
January to have been a mistake. We believe that the program could have been very
popular with the American public. It also could have reached more eligible persons,
Despite this, the need for a program has been satisfied and the American people
seem reasonably content with the program which evolved. Along the way, some of
thevwounds of the Vietnam Era may well have been healed,

Finally, the President's clemency program was not--and should not be inter-
preted as--a denigration of the sacrifices of those who served honorably or lost
loved ones in the Vietnam conflict., We are particularly concerned about the em-
ployment opportunities of the 2,500,000 veterans who served in Vietnam and feelings
of the estimated 250,000 parents, wives, brothers, $isters, and children of

"soldiers who lost their lives in Vietnam, These are individuals deserving of our
utmost respect. We are confident that the President's cleﬁency program did them
no harm; we are equally confident that a program of unconditional amnesty would

have led many of these people to believe, in good conscience, that their sacri-

ficies had been downgraded.

.o
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Clemency, Not Ammestv

While it was never iﬁtended that the clemency program offer~reparations or
even a total restoration of status for all its applicants, it was intended that
the program be "clement' and offer something of value to its applicants. Did
applicants in fact receive anything of value?

Beyond question, applicants to the Department of Justice program received
something of value, They are the only clemency recipients who will emerge with
a clean record; once they complete their alternative service, their prosecutions
will be dropped. Thus, their draft offenses should not affect their future
opportunities to find jobs, housing and so forth. However, their clean record
comes at some risk, If a fugitive draft resister returned from Caneda and en-
rolled in the Justice program, he must compiete his alternative service. If he
does not, he could bé subject to immediate prosecution for his draft offense and
would not be allowed to return to Canada if he so chose, '

Applicants to the Defense program were benfited primarily insofar as they
immediately ended their fugitive status and aveoided the risk of»facing a court-
martial and possible imprisonment. They immediately received Undesirable Dis-
charges., (If he was.029_9§~£g_ggsfiggigrly meritorious cases, he received full
entitlement to Veteran's Bemefits), Although he can be held accountable for
failure to complete alternative .service, he is unlikely to be prosecuted for such
a failure. For such a prosecution to succeed, it must be shown that he did not
intend to do alternative service at the time he enrolled in the program--a sub=
jective piece of evidence which is difficult to prove., If he does complete
‘alternative service, he receives a clemency discharge to replace the undesirable

discharge given him when he enrolled in the Defense program,
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Critics of the President's program contend that a clemency discharge is at

best worth nothing, since it is not a discharge under honorable conditions; and

confers no veterans benefits,

They further contend that it wmay be harmful, since it
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The major offering of the Presidential Clemency Board was a Presidential

stigmatizes individuals as having committed AWOL or desertion offenses,

Pardon, the highest symbolic Constitutional Act which the fresident could do on
behalf of any of our applicants. S%till, pardons result in no more than a
partial restoration of an applicant's records and rights, blotting out neither
the fact noér the record of conviction. Under present practice, no records are
sealed. The benefits of a pardon lie in 1ts restoration of the right to vote,
hold office, hold trade licenses, and enjoy other rights described earlier. 1In
Dr. Pearman's survey of employer attitudes, he found that 41% of national and
local employers would discriminate against a convicted draft offender who
performed alternative service and feceived a pardon, versus,75% who would
discriminate against him if he d4id not receive clemency.—/ Only 12% would
refuse to consider hiring a former draft offender who eérned‘his pardon,
whereas 37% would refuse to hire him otherwise;—/ Iocal employers would
discriminate against him much more than national employers.

In a recent survey of about 100 national and local (Pennsylvania) employers,
Dr. William Pearman found that employers view Clemency Discharges as almost the
equivalent of General Discharges.—/ If a job epplicant with a Clemency Diséharge
earned it through alternative service, the percentage of employers who would
discriminate against him (L40%) is about the same as if he had a General Discharge
(39%), and much less than if he had an Undesirable Discharge (75%).-/ The
percentage of employers who would refuse to consider hiring him (6%) is not much
larger th;n if be had a General Discharge (5%), and much less than if he had
an Undesirable Discharge (34%).

The reasons why some employers discriminated against clemency recipients were
the unfairness of giviqg him a job when so many veteraﬁs with Honorable Discharges-

are unemployed, and the likelihood of his untrustworthiness and undependability.

:7’ There 1s no truth to the further allegatioﬂ‘thaf a ciemenby discharge disqualifies
an individual from ever receiving veterans'benefits; it simply does not alone bestow
benefits. Whatever appeal rights one had with an Undesirable or Bad Conduct Discharge,
one still has with a Clemency Discharge.)

(continued on next page)
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The reasons why some employers discriminated against clemency recipients

were the unfairness of giving him a job when so many veterans with Honorable
Discharges are unemployed, and the likelihood of his untrustworthiness and
undependability. The reasons given for not discriminating against them are

his satisfaction of his national service obligation through alternative service,
and the laék of any relationship between his desertion offenses and his
potential performance on the Job. National employers would discriminate against
Clemency Discharges less often than local employers.

This study cannot be considered conclusive evidence of the worth of a
Clemency Discharge, but it does indicate that there may be a reservoir of generosity
and good will towards those who sought and earned clemency: If this is true, then
applicants to the Defense program do receive something of value for performing
alternative service. Still, their greatest bepefit from applying for clemency
is the end they put to their fugitive étatus and to their chances of going to
jail for their AWOL offenses.

Almost none of the applicants to the Presidential Clemency Board were fugitives,
the rate exception being the civilian who fled to avoid punishment after his
conviction. As a result, the major benefit of the other two programs--putting an
“end to one's fugitive status--if of no consequence to our typical applicant. He
had already settled his score with civilian or military authorities. He owed no
further obligations, but still suffered from the consequences of his civilian

conviction, Court-Martial conviction, or Bad Discharge.

The percentage who would discriminate against if he did no alternative service
would be 57%.

_/ The percentage who would refuse to consider hiring him if he did no alternative
service would be 16%. '

Dr. Pearman's Study'is presented in full in Appendix . His findings on
discrimination against Undesirable and General Discharges are corroborated by two
other surveys on the subject, See .

_/ The percentage who would discriminate him if he did no alternative service is 47%.

_/ The percentage who would refuse to consider hiring him if he did no alternative
service is 18%.
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A military applicant to the PCB receives a pardon as well as a Clemency
Discharge. If he had any felony Court-Martial conviction, the pardon restores the
same rights to him as to a civilian applicant with a Federal draft offense
conviction. If he never had a felony Court-Martial conviction (for example,
if he received an administrative discharge), the pardon neither restores rights
nor immuni;es him from further prosecution, since he already enjoys such
an immunity by reasons of his discharge. The usefulness of the pardon is
limited to its possible impact on military discharge review boards, courts,
and other agencies which otherwise would be obligated to take note of his prior
Court-Martial conviction and bad military record. Whether a Clemency Discharge
plus a Presidential Pardon means more to employers than a Clemency Discharge standing
alone is unclear; it 1s possible, perhaps even likely, that it adds nothing in
tangible terms--except where trade license restrictioné are involved.

However, we realize that most of 5ur appiicants were interested in wore
tangible benefits--especially veterans benefits. While we do not suggest that most
of our applicants should have rejected these benefits, some of them were combét
veterans. Others had injuries or disabilities resulting from their military
service. It is not yet clear whether clemency recipients will be dealt with
clemency by agencies which review their subsequent appeals for discharge upgrades
or veterans benefits.

Beyond this, we are concerned that many of our applicants will not understand
what they have received from the clemency program. Staff conversations with appli-
cants indicate that there are many applicants who do not understand our telegrams

and letters describing their grants of clemency.
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Without face=~to~fuace couﬁseling, it is possible that many of them will never
know what to write on employment'application forms about their discharge. DMany
others may not realize that they can still apply to Discharge Review Boards for
a discharge upgrade or to the Veternas Administration for veterans venefits,

Imnact on Parsons Mot Receiving Clemency

It was a consistent principle of the President's Clemency Program that no one
be coerced into applying for clemency--or made worse off as a result of having

~
(=3

3

plied. 7To do otherwise would be neither clement nor fair. For this reason,

we are concerned about the impacts of the clemency program on those who did not
apply, did not complete alternative service, or were denied clemency. The Clemency
Progran may have stimulated a greater public tolerance for everyone vho committed
draft or AWOL offenses during the Victnam era,

If so, those who did not receive clemency
could benefit Irom the goodwill extended to those who did. e expect that this
will be the case.

0f course, the reverse may be true: Individuals yho could have applied for
cleﬁency but feiled to do so (out of choice or ignorance) wmight face greater pub-

eligible for but did not

7}

lic disrespect than ever before, If an individual wa
reccive clemency, it is possible that adjudicative or administrative bodies will
take adverse notice of that fact when dealing with that individual, Tor example,
a nilitary Discharge Review Board might look with particular skepticism at an

ngrade appeal of a person who might have applied for clemency, but did not., - The

‘Veterans Adninistration may do the same for former servicemen appealing for

Veteran's benetis despite their bad discharges. Sentencing judges, law enforce-

I

»
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ment officials, licensing bolies, credit agencies, and others may likewise look
askance at an eligzible persod’s failure to receive clemency. With over 100,000

of the estimated 125,000 eligible persons not haviwng applied for clemency, these
1

bly adverse impacts ave of greater significance,

&

possi
e are the only clemency granting agency who denied clemency to some of our

applicants (about 5%-=-or 809 cases)., In making thosz case dispositions, we did
.

not intend to leave those individucls in a worse position than before they applied.
It is possible that those to whom we denied clemency--or who fail to complete
alternative service--may be worse off than before they applied, Being denied
clemency may be a personal embarrassmentand, perhaps a stigma, We did not announce
the names of those denied clemency, and we are councerned that thé confidentiality
of those individuals not be infringed bpon by anvone else., We rre equally con-
cerned about the confidentizlity of those who fail to complete their altermative
service,

- + A Limited, Mot Universal, Program

On balance, we consider the scope of the program to have been quite generous.
Rather than require a test of sincere opposition to the Vietnam War (which would
'
have been unfair to people less able to articulate their views), the program
was designed to include anyone whose offense may have involved opposition to the

war or the military. Sixteen percent of the military applicants to nur program

and 817 of the applicants to the DOD pregram went AWOL out of opposition to the

war or the military, demonstrating the generosity of the program in defining

éligibility. However, some categories of individuals remained ineligible despite
- the obvious relationship between their offenses and thier opposition to the war.
The clearest example of this was the serviceman who refused to obey an order to
go to Victnam. 1In his case; the military could have discharged him either for
missing movement (qualifying him for clemeuncy) or for disobeying orders (not

qualifying him for clemency).



VII.11

~ A Program of Definite, Not Tndefinite, Length

The Clemency program was at first scheduled to accept applications for 4%
months. Because of a surge in our applications, two one month extensions were
granted by the President., His apparent purpose of ending the program was to
put the issue of clemency behind us as quickly as possible, or that we might
also put the War behind us as quickly as possible,

~Out of an estimated 123,000 persons eligible for clemency, only 22,500
actually applied to the three separate programs. This 187 application rate seems
disappointing at first glance; however, for a program which accepted applications
for only six months, that percentage is unusually large. To ou£ knowledge, there
has been no other Federal program which has drawn such a rapid response during
its first six monthé. For example, HEW's Supplemental Income Security program,
offering case grants for lowiébme elderly persons, received applications from
only 9% of its eligible target group during its first six months, and it took a
full year for the prégram to match the clemency program's figure of 18%. This
was true despite SIS'swell-financed promotional campaign. Given the short time
span and limited resources of our outreach efforts,.we consider our application
rate to be rather high,

Unfortunatély, we can take little solace from that fact., The SIS program
is still accepting applications, but we are not.

We beliebed, at first, that those eligible for clemency would be well-educatedv
well-informed, and alert to a communications '"pipeline'" among themselves which
would carry the news about the program. We also believed thaé veterans counselors
. would correctl& advise former servicement with bad discharges about their eligi-
bility for the program. Béth of these assumptions were wrong. A late December

survey of twelve persons eligible for clemency showed that not one of them knew

he could apply. In early January, the mother of a Vietnam Veteran with a bad
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discharge because of AWOL contacted General Lewis Walt of our Board to ask if
the local Veterans Administration office had been correct when it told her that
her son was not eligible for clemency.

Our Public Information campaign did not begin until mid-January, yet it
stimulated a five-fold increase in applications before the month ended -- and
over a twenty-fold increase before the second deadline extension expired at the
end of March,

The application period was surely sufficient for those who knew from the start
what the program offered them. They had ample time to make up their minds about
applying. We suspect (but we cannot be sure) that virtually all of those eligible
for the Department of Justice had such a sufficient period. However, it is our
understanding that the number of applicants to the Department of Defense program
was less than it might have been because of widespread misunderstandings about
the fairness and decency of the procedures followed by the Clemency Processing
Center at Fort Benjamin Harrison. ILikewise, it is our firm belief that the small
percentage of applications to the Presidential Clemency Board is attributable to the
lack of public awareness of our eligibility criteria. The rising monthly tallies
of new Board applications (800 through December, 4000 in January, 6000 in February,
10,000 in March) indicates that even more applications would have been received
had our program (and Public Information campaign) continued. Informal Telephone
Polls conducted by our‘Staff found that even as late as March, 90% of our appli-

- cants had only learned of their eligibllity within the past few days. Usually’
a news article or television announcement had been responsible for their apﬁli-
cation,

The deyree to which the American public still misunderstands the President's
program Qas illustrated by the recent Galiup poll. A substantial ___7% of the
American public had heard of the’clemeﬁcy program; ___ % realized that it includ-

ed fugitive draft resisters, and % knew that it was for fugitive deserters.



VII.13

However, very few -- ___ % and ___ %, respectively -- understood that convicted
draft offenders and discharged AWOL offenders could apply. Onl& ___% thought
that a Vietnam Veteran discharged for a later AWOL could apply for clemency. It
is worth nofing that the percentage of the public which understood our eligibility
criteria correéponded almost exactly with the percentage of our eligible persons
who applied by the March 31, deadline,

It is our firm conviction that many eligible persons did not apply because,
even by the end of March they still did not know they could apply. As the Gallup

poll indicatea, they probably still do not know that the program was for them.¥

* The Gallup Poll discovered that a slight majority of Americans (___7% versus
____%) do not favor a reopening of the President's program. However, the widespread
misunderstanding about our eligibility criteria requires that a different perspective
be taken of these results. 1In effect, ___ % favor giving eligible persons a second
chance to apply. We expect that a much greater percentage would favor giving un-

informed eligible persons a first chance to make up their minds about applying.

A case-by-Case, Not Blanket, Approach

Despite the wholly discretionary character of any grants. of executive clemency,
our program must be judged in terms of the fairness of our rules and the consistency
" with which we followed them. To be worthy of the respect and confidence of all

citizens, we must have observed the basic principles of a fair legal process.

. - v . . ! . : * " N - j 2
Questions of process arise primarily in any clemency/Amensty program which

follows a case-by-case approach.
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Any blanket amnesty program would raise relatively few, if any, due process issues,
The proper context for any discussion, therefore, is whether the President’s
program satisfactorily dealt with this extra bBurden. Absolute --- not comparative
~~ standards apply. Administrative requirements cannot be used as a justification
for any short-;uts of due process.

At the Presidential Clemency Board, we have made every effort to apply fair
rules and follow them with consistency. We occasionally had to modify our rules
in mid-course, sometimes before corresponding changes could be made in our xa-
gulations. However, this was only done when it appeared that the rights and
interests of our applicants would not be affected. The procedures which we im-
posed upon our_gelves--quality control of casework, codification of policy
precedents, the 30-day period for applicants to comment on~their case summaries,
and post audit of case dispositions--often;—added time and administrative diffi-
culty to our process, but we considered them essential to maintain the quality
of our work. The seriousness with which we took our responsibilities was exemplified

by our publication of an in-house professional journal, the Clemency Law Reporter.

Our Board and staff of over 300 attorneys maintained a continuousdialogue about
how our procedures were or were not consistent with due process; when changes

were felt necessary, they were made. Ours was not a perfect process--it certainly
was too time-consuming to suit us--but it was a reasonable one, carried out in

good faith,
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We consider our baseline formula, mitigating factors, and aggravating factors
to have been fairly deveioped and fairly applied, Uniformly, they were developed
through a clear process of Board consensus about what was relevant about the
‘backgrounds of our applicants. Through the publicatiocn of policy precedents in
the Clemcncy Law Reporter, we internally codified our policies, We applied them
as consistently as could be expected, given the fact that all but a few hundred
of gur cascs were decided in three-person Board panels,

Qf the other two parts of the programs, we were particularly pleased with the
fair and humane process which the Defense Department implemented at its Fort
Harrison Clemency Processing Center, Unlike ourselves, the Defcqse Program had
clemency applicants personally at hand during the case disposition process. In-
dependent observers aund applicants alike have spoken high praise of the procedures
followed at Fort Harrison., Like ours, it was not a~perfect process~-lacking any
opportunity for personal appearans or appeals, for example-but it was a reasonable
ona, carried out in good faith,

randitional, Mot Unconditional Clemency

The qualities of mercy and forgiveness inherent in the President's program
should not be interpreted as an admission that those who broke the law were correct,
By creating the program, the President never intended to imply that the laws were
wrong or that the clemency applicants were right., We believe that rights and
responsibilities or citizenship are central to thetheme of any meaningful clemency
or amnesty program and any such program must be evaluated in terms of its rein-
forcement of those rights and responsibilities,

e realize that there is not now and may never be a nationallconseqsus on what
a citizen's responsibilities are during time of war—-aspeciélly if that citizen
cannot support the war on reiigious or cthical grounds. We can only take a
position on the subject in the same manner as any citizen (or gmup of citizens)

might, We represent a cross-section of backgrounds, views, and personal interests,
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however, so our own conscasus on this point may be of some interest,

We believe that when a citizen breaks a law he considers unjust, it is his
responsibility to accept the designated punishment for his offense, Likewise,
it is the responsib£1ity of his government either to punish him or to change its
laws, to prevent others from believing that they too can break laws without sanction,
Once the preventive (or deterrent) impact of punishment is no longer important--

in other words, once the unpopular war has ended--it is the government's further
s P P4
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ponsibility to temper its punishment with compassion and mercy. However,

|
official forgiveness for an individual's failure to serve his country in time of
war does not discharge him from his outstanding obligation of naﬁional service,
Only in circumstances where an individual's punishment ctruld. be construed as a
fulfillment of his obligations of national service do we believe that anyone can
be officially ''forgiven' without performing alternative service in the national
interest,

Likewise, we consiéer it fair for the President to have conditioned his grants
of clemency upon a good faith apcplication from an eligible person. FExecutive
clemency means more when it is an offer, not just a prefiptory gift. The President,
speaking for the American pecple, offered reconciliation, Thét reconciliation must
be mutnal., If the 100,000 non-applicants were to have knowingly accepted his
offer, this President-~and, indeed, this country--would owe them nothing more.

OQur only concern about those who did not apply ié that many havq failed to realize

in time that they were eligible,

e
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THE WHITE HOUSE i

ANNOURCING A PROGRAM IMOR THL RETURN OF
VIETNAM ERA DRAFT EVADERS AND MILITARY DESERTERS

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION )

The United States withdrew the last of its,f@rceé
from the Republic of Vietnam on March 28, 1973.

: In the period of 1ts involvement in armed hos-
tilities in Southeast Asia, the United States suffered
great losses, Millions served their country, thousands

‘died in combat, thousands more were wounded, others are
st111 listed as.missing in action. -

Over a year after the last American combatant had
left Vietnam, the status of thousands of ocur countrymen -
convicted, charged, investigated or still sought for
violations of the Military Selectlve Service Act or of

the Unlform Code of hllitary Justice ~- remains unre--
uolved
In furtherance of our national commiiment to juctice

and mercy these yournig Americans should have the

- chance to contribute a share to the rebuildlng cf peace

among ourselves and with all nations. They should be

alloved the opportunity to earn return to thelr country,

their communities, and their families, upon their agree-

ment to a period of alternate service in the national
interest, together with an acknowledgement of thelr allegilance
to the country and its Constitution. :

Desertion in time of war is a major, serious offense;
fallure to respond to the country's call for duty 1is
also a serious offense. . Reconciliation zmong our people
does not requlre that these acts be condoned. ¥Yet,
reconclliation calls for an act of mercy to bind the
Nation's wounds and to heal the scars of divislveness.



NOW, THEREFORE, I, Gerald R. Ford, President of the

‘United States, pursuant to my powvers under Article TII,

Scections 1, 2 and 3 of the Constitution, do hereby proclaim
a program to commence immediately to afford reconciliation
to Victram era draft evaders and milltary deserters upon
the following terms and conditions:

1. Draft Ivaders - An individual who allegedly
unlawfully fail¢d under the Military Selective Servilce
Act or any rule or regulation promulgated thereunder,
to register or reglister on time, to keep the local
board informed of his current address, to report for or
submit to preinduction or inductlon examination, to

“repert for or submit to inductlon 1tself, or to report

for cr submit to, or complete service under Section 6(}3)
of such Act during the period from Aurust 4, 1964 to
Farch 26, 1973, inclusive, and who has not been adjudped
guilty in a trial for such offense, will be relicved of
presecution and punishment for such offense if he:

(1) presents himself to a United States
Attorney before January 31, 1975,

(11) executes an agreement acliowledging
his allegiance to the United States and
pledging to fulfill a pericd of alternate
service under the auspices of the Director
of Selective Service, and

(111) " satisfactorily completes such
service. , & |

The alternate service shall promote the national health,
safety, or interest. No draft evader will be given the
privilege of completing a period of alternate service by
service in the Armed Forces.

However, this program will not apply to an individual
who is precludzd from re-entering the United States under
8 U.5.C. 1182(a)(22) or other law. Additionally, if
individuals eligible for this program have other criminal
charges outstanding, their participation in the program
may be conditioned upon, or pbstponed-until after, final
dispesition of the other charges has been peached in
accordance with law.

The period of service shall be twenty-four months,
which may be reduced by the Attorney General because cf
mitigating clrcumstances, : :

2. Military Deserters - A member of the armed forces who
has becen administratively classified 25 a deserter by
reason of unauthorized ahsence and whose absence commenced
during the period from August 4, 1964 to March 28, 1973,
inclusive, will be relieved of prosecution and punishment

3y
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under Articles b5, 86 and 87 of the Uniform Code of Military
Justlice for such absence and for offenses directly related
thereto 1f belore January 31, 1975 he takes an oath of
alleglance to the United States and executes an agree-

ment with the Secretary of the Military Department fron
which he absented himsdlf or for members of the Coast Guard,
with the Secretary of Transportation, pledging to fulfill a
Pgriod of alternate service under the auspices of the
Director of Selective Service. The alternate service shall
promote the national health, safety, or interest.

The period of service shall be twenty-four months;
which may be reduced by the Secretary of the appropriate
Military Department, or :Secretary of Transportation for
members of the Coast Guard, because of mitigating
circumstances. B |

However, 1f a member of the armed forces has additiongl
outstanding charges pending against him under the Uniform |
Code of Military Justice, his eligibility to participate ’
in this program may be conditioned upon, or postponed
until after, final disposition of the additional charges
has been reached in accordance with law.

Each member of the armed forces who elects to seek
relief throdgh this program will recelve an undesirable
discharpe. Mhereafter, upon satlsfactory completion of
a period of aiternalce service prescribed by the IMilltary
Department or Department of Transportation, such individual
will ve entitled to receive, in lleu of his undesirable
discharpge, a clemency discharge in recognition of his
fulfillment of the requirements of the program. Such
clemency discharge shall not bestow entitlement to

O

benefits administered by the Veterans Administration.

Procecures of the Military Departments implementing
this Proclamation will be in accordance with guldelines
established by the Secretary of Defense, present Military
Department regulations notwithstanding. '

3. Presidential Clemency Board - By Executive Order
I have this date established a Presidential Clemency
Board which will review the records of individuals
within the following categories: (i) those who Nave
been convicted of draft evasion offenses as described
above, (1i) those who have received a punitive or un-
desirable discharge from service in the armed forces for
having violated Article 85, 86, or 87 of the Uniform Code
of Military Justice between August 4, 1964 and March 28,
1973, or are serving sentences of confinement for such
violations. VWhere appropriate, the Board may recommegd
that clemency be conditioned upon completion of a period
of alternate service. However, if any clemency discharge

- 1s recommended, such discharge shall not bestow entitle--

ment .to benefits administered by the Veterans Administration‘



k., Alternate Service - In prescrilbing the length of
alternate scrvice in individual cases, the Attorney
General, the Secretary of the appropriate Department,
or the Clemency Board shall talic into account such
honorable service as an individual may have rendered prior
to his absence, penalties alrecady paid under law, and
such other mitigating factors as may be appropriate
to seek equity among those who participate in this
program. '

IN WITHNESS WHEREOF, I have hereunto set my hand
thls sixteenth day of September in the year of
our Lord nineteen hundred seventy-four, and of the
Independence of the United States of America the
one hundred and ninety--ninth. :

GERALD R. FORD

##HHH
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THE WHITE HOUGSE

- EXECUTIVE ORDER

ESTABLISHING A CLEMENCY BOARD TO REVIEW CERTAIN
CONVICTIONS OF PLERSONS UNDER SECTION 12 OR 6(3j)

OF THE MILITARY SELECTIVE SERVICE ACT AND CERTAIN
DISCHARGES ISSUED BECARUSE OF, AND CERTAIN CORVIC-
TIONS FOR, VIOLATIONS OF ARTICLE 85, 86 or 87 OF
THE UNIFORM CODE OF MILITARY JUSTICE AND TO HMAKE
RECOMMENDATIONS FOR EXECUTIVE CLEMENCY WITH RESPECT
THERETO . '

LN

By virtue of the authority vested in me as President

of the United States by Section 2 of Article II of the

Constitution of the United States, and in the interest
of the internal management of the Government, it is
ordered as follows:

Section 1, There is hereby established in the
Executive Office of the President a board of 9 members,
which shall be known as the Presidential Clemency Board.
The members of the Board shall be appointed by the

" President, who shall also designate its Chairman._

Sec. 2. The Board, under such regulations as it
may prescribe, shall examine the cases of persons who
apply for Executive clemency prior to January 31, 1975,
and who (i) have heen convicted of violating Section 12 orxr
6(j) of the Military Selective Service Act (50 App.
U.S.C. §462), or of any rule or regulation promulgated
pursuant to that section, for acts committed between

. August 4, 1964 and March 28, 1973, inclusive, or (ii) have

received punitive or undesirable discharges as a conse-
quence of violations of Article 85, 86 or 87 of the
Uniform Code of Military Justice (10 U.S.C. §§ 885, 886,
887) that occurred between August 4, 1964 and HMarch 28,
1973, inclusive, or are serving sentences of confinement
for such violaticns. The Board will only consider the
cases of Military Selective Service Act violators who
were convicted or unlawfully failing (i) to register or
register on time, (ii) to keep the local board informed
of their current address, (iii) to report for or subnit
to preinduction or iaduction examination, (iv) to report for



Or submit to induction itself, or (v) to report for or
submit to, or complete service under Section 6(j) of
such Act. However, the Board will not consider the
cases of individuals who are precluded from re-entering
ihe United States under 8 U.S.C. 1182(a) (22) or other
aw., :

Sec. 3. The Board shall report to the President its
findings and recommendations as to whether Executive .clemency
~should be granted or denied in any case. If clemency is recom-

mended, the Board shall also recommend the form that such
clemency should take, including clemency conditicned upon a
period of alternate service in the national interest. In the
case of an individual discharged from the armed forces with

a punitive or undesirable discharge, the Board may recommend
to the President that a clemency discharge be substituted

for a punitive or undesirable discharge. Determination of
any period of alternate service shall be in accord with the
Proclamation announcing a program for the return

of Vietnam era draft evaders and military deserters.

Sec. 4. The Board shall give priority consideration to
those applicants who are presently confined and have been
convicted only of an offense set forth in section 2 of this

order, and who have no outstanding criminal charges.

Sec. 5. Each member of the Board, except any member
who then receives other compensation from the United States,
may receive compensation for each day he or she is engaged
upon the work ot the Board at not to exceed the daily rate
now oxr hereafter prescribed by law for persons and positions
in GS~18, as authorized by law (5 U.S.C. 3109),.and may also
receive travel expenses, including per diem in.lieu of sub-.
sistence, as authorized by law (5 U.S.C. 5703) for persons in
~ the government service employed intermittently.

Sec. 6. Necessary expenses of the Board may be paid from
the Unanticipated Perscnnel Needs Fund of the President or from
such other funds as may be.available.. :

Sec. 7. Necessary administrative services and suppo;t may .
be provided the Board by the General Services Administration
on a peimbursable basis. :

Sec. 8.. All departments and agencies in the Executive
branch are authorized and directed to cooperate with the
Board in its work, and to furnish the Board all appropriate -
information and assistance, to the extent permitted by law.

Sec. 9. The Board shall submit its final recommendgtiohs
to the President not later than December 3%, 1976, at which

time it shall cease to exist. T -

. GERALD R. FORD
THE WHITE HOUSE,

September 16, 1"974' ' ) ’ " 6SA DC 75.1076s
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THE WHITE HOUSE

FACT SHEET

PRESIDENTIAL, CLEMENCY BOARD

The President has today established by Executlve Order a
nine member Presldential Clemency Board. The Board will
review the records of two kinds of applicants. First, those
who have been convicted of a draft evasion offense committed
between August 4, 1964 and March 28, 1973, inclusive. Second,
those who receilved a punitive or undesirable discharge from !
the armed forces because of a military absentee offense com-
mitted during the Vietnam era or are serving sentences of
confinement for such violations. The Board will recommend
clemency to the President on a case-by-case basis. In the
absence of aggravating factors, the Clemency Board would be
expected to recommend clemency.

When appropriate, the Board could recommend clemency conditioned
upon the performance of some alternate service. In the case of
a military absentee, the Board could also recommend that a

clemency discharge be substituted for a punitive or undesirable
discharge. ‘

The Board has been instructed to give priority consideration to
individuals currently confined. The President has also asked
that thelr confinement be suspended as soon as possible,
pendlng the Board's review.

The Board will consider the cases only of persons who apply be-

fore January 31, 1975. It is expected to complete its work not
later than December 31, 1976.
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