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To the Traditional Chiefs and Headmen of the Teton Sioux:

pe - - - -/ YO
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Mr. Pc. terson and the other four \V‘xiie House Representatives who
1t with you on May 17 and 18 have told me of their conversations

vnth you and have reporied to me the resolut‘ons and proposals which
you have given them. & : i

. .- P e * A 3
- s 2 -
- ; . Sie : -

As we promised, I am responding in writing to each of these resolutions

and preposals. 5 e e 5
o : PR . B : .
1. Establishing a T.geatv Cor“.mxssnon : . ; :

.
. i .

in jo71, ihe Congress of ihe Uniled Slates passcd an Actils St 586) whizk
includes languzge now designated as Title 25 of the Umtea States Code,
Section 74, That language rnads- : : ; - :

#No Indian nation or tribe within the territory of the United States
shall be acknowledged or recognized as an independent nation, tribe, or
power with whom the United States inay contract by treaty; but no
obligation or any treaty lawfully made and ratified with any such Indian
nation or trme prior to March 3, 1871, sLa‘l be hereby invalidated or
xmp‘,xred SN :

- “a
2 .
L] . : - .

What this means is that the days of treaty-making with the American’

indians ended in 1871, 102 years ago. Any changes made in the terms of
. =l - - P

tzatics orlaws wejating to Indians have since bc n made by agT¢ ements

raxu&mmmw&&%@w@an%r ess. Only

g . ‘-‘-‘—-*.
Congress can scscind-or—thenge—inany-wa atutes enacied since ISTI, such
us the lndian,Rbo“ anization fct, .

Where are committecs of the Congress which spend a great deal of time
considering the problems and needs of Indian people. One of these com-
mitlees, the ‘:w:‘.:*.tc Intcrxo.r Subcemmitice on Indian Affairs, is going to
be paying a visit to ‘the Pine Ridge Reservation shortly. Insofar as you

e T L LLE o b el oty 4
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-wish te proposc any specific changes in existing treaties cr statutes,
the Congress is, in cffect, a Trcaty Cornmission and you should make
gurc that your spokesmen appear before thc Scrate Subcommittee and
.present their views ag to which treaties or statutes should be amended
“and in precisely what way. In fact, I ain today writing Subcommittiee
Chairman Abourczk and have forwarded te him copies of the resolutions
which you gave to Mr. Patterson during ycur two days of mectings.

"As Mr, Patterson reminded you, the President himself has proposed -
_.additions to and revisions of the old.legislation affecting American
Indians. Enclosed is a2 copy of the President's July 8, 1970 Special )
Message to the Congress in which these proposals were first made; they -
-have been repeated in the years since 197C; they have not yet been enacted
by the CO'xgre.)s the President still stands by them as embodying the . =
changes most needed today for the benefit and protection of Lﬁdxan interests.
The Committecs of the Congress most concernad with Indian aifairs are
2lso scheduling hearings on these legislative proposals of the President.
-Ifyou support these proposals, or have cemments or changes to suggest,
I bope you will arrange to appear before the Comumittees of the Congress

and present your views. B S - _

2. Pro'téctingLMineral and Water Rights B -

When Mr, Patterson asked you a2bout the a~eas of concern which your
proposed Treaty Commission would review, you indicated that the pro-
tection of Indians' natural resources rights shole be an area of special
attenuon. _ : g '\ S .
Thxs is likewise an area of special concern to this Administration, and

I would like to tell you some of the specific actions we are taking
Secrctary Morten has established 2 specizl Office of Indian Watcr Rxghts
within the Bureau of Indian Affairs. hat Office has 5 water rights
inventories under way, has assisted in preparing for 14 lawsuits which

have been filed with the courts and is in th= process of preparing others.

—4

for filing., The President has proposed thzt the Congress enact legislation
0 create an Indian Trust Counsel Authority to guarantse to Indian people
that there will a.lw"y" be an unambi'guous Zxecutive Branch defense of the
matural resources trust rights of Indian p ch. The attached Message

Cescribes the meort‘.ncc which the Presicant attaches to this legislation,
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Pending the creation of the Trust Counsecl Authority, the White House
has initiated an‘arrangement with the Attorney General and the Solicitor
General that whenever Indian trust rights are involved in cases before
any Federal Court, including the Supreme Court, if the government
submits a'brief which would, in the Secretary of the Interior's opinion,
damage Indian trust rights, it will at least include in the briei the
argument which sets forth a defense of thcse rxgnl:s from the viewpoint
of the Government as 2 trustee.

1n a2 landmark Indxan water rxghts case, Pyramxd Lzke, this Admzmst*atxon

has initiated 2 suit directly in the Supreme Court to protect those rights.
The bricf we have filed is a statement on Indien water rights, of very
broad applicability, as is evidenced by the following quotation from the
brief: . : S

. - -
. -
. -

"No laws authorizing the construction of irrigation projects ‘have

- diminish red the right to water for maintenance of Pyramid Lake.. .. There

is nothing in the language of the Reclamation: Act of 1902 or any of 'its
amendments .that can reasonably be construed to authorize the taking of

‘waters of the Truckee River. previously reserved for the Pyramid Lake

Indiar Reservation, for use on the Newlands Reclamation Project...

And we know of no federzal legislation that can reasonably b= construed

2s diminishing the right to the use of water from the Truckee River System
for the maintenance and preservation of Pyramid Lake'.

- - - .-
. W

What is needed to assure the protection of Indian natural resources trust
rights is not a "Treaty Commission'' but the.passzge of the Trust Counsel
legislation by the Congress and, hopefully, a favorable Supreme Court
decision in the Pyramid Lake casec.

. : . L .
- -— . - -

X you know of any specific Indian minerals or water rights matter in the
Teton Sioux arca which in your view is not being adequately handled by
the Exccutive branch, Iwould appreciate it if you would bring it to my
allention so that we can have the question reviewed.

3¢ A Referendum Vote -

You passecd 2 reselution indicating that it was your wish that a vote or poll
be taken so that it could be ascertained hew many of the Teton Sioux pcople
wanted to go back to the method of Indian government used in 1868, and

D
L]



nadnients can ¢ocur ovnly in accerdance wilh tue provisions of the

s(_ o
3
48

spective articles poverning amendrnent of the documents.  In some -
. c:-.!; »s, such as th: Cglala Sioux constitution, this can only come about
eilirer Ly a valid petition or by a request of the tribal council, as I
explained above.’ - , S ' .. .
In o!.}-crs, such.as that of the Crow Creck Sioux Tribe, amendments can
be initiated only by a request of the tribal council, while the Cheyenne
River Sio-_.x tribal constitution requires a joint petition and tribal council

You recognize that only the Congress can repcal the Indian Reorganization

"Act as such, but these three mecthods exist for determining the wishes of
the Oglala Siouiz people. s ____' R

. . Ty o

Of these three poss;mht;es, I beheve action should be deferred on the thizd

until it is clearer what the progress and exact iiming will be on the first

- or sccond methods., In view of the actual legal effect of the first method <
{as compared with the third, which is only an opinion sample and thus
mercly advisory in-'its effect), and in view of the assurances we have been
given from Pine Ridge, I will recommend to the Secretary of the Interior
that the referendum be one provided in Article XI of the Tribal Coastituticn.

4, Criminal Jurisdiction -~ . . -
I bave carefilly reviewed the Resolution which you passed on this subject

and find that in one important part it is factually in error. The cases which

we have been able tc identify mentioned in the fourth paragraph of that
.Resclution did not occur on Indian Reservation land and are thereifore not
matters of federal criminal jurisdiction. In each such case, a-State trial
-has been held, In cach such case a separate inguiry has been made as to
whether any federal statutes were violated and in each such case the finding

has been that they were nmot, I am sure that the Cglala Sioux pcople would
prefer to avoid intervening in matters which are now State jurisdiction just

as much as they want the States to avoid intervention in matters exclusively

of Oglala jurisdiction. Adherence to this principle of separztion by both parties
weuld greatly advance efforts to achieve Indian self determination,

The Bureau of Indian Affairs, with the assistance of the U.S. Marshals Se*".-iﬂe,
is low upgrading the law enforcement personnel on the Pine Ridge Reservation
through the initiation of appropriate training programs and consideration of

(9]
-
oy
Q
Lo
(3}

ormumunity scrvices that law enforcement personnel can provide.

-
.
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5. Civil Jurisdiction T R - e

-

I am very much aware, from the report to me cf the White House
chrcscntati'.'cs, of your concerns about civil rights enforcement on
the Pine Ridge Reservation. As Mr, Patterson mentioned to you in
his comments on May 18, this may be a problem on other Indian
‘Reservations also, and as such it is important to us because the success
of the President's new Indian self-determination policies will depend
" 6n the effectiveness and fairness of-Indian tribal governments generally.
The Assistant to the Secretary of the Interior for Indian Affairs,’

Marvin Franklin, has recently spoken in the same vein: ) .

L]

. . v *‘

" If we restudy the majority of our tribal governments, we will
find that tribal councils as provided in the constitutions arising from
“the Indian Reorganization Act were adequate in those depression days,
Byt today, the reservations are eagaged in multi-million dollar enter-
prises, housing programs, reservation deveiop'ncnts a2nd in contracting
that dictates a need for updating the governing str ucture. No longer is
the autocratic form adequate to meet the varying needs for assurances
of effirient covernmental functions, Many tribcs ul\,wuu tueis
’constxﬁtw‘wxde for those chemna balances between its executive,

islative_and judizial brrmches vith a broader selecticn for lelxng those
pos tions in the hands of the tribal members.”

» L. >

- - L]
- -

“ This is recognized as a key element in the matter of self-deter-
minatiecn and carries a high priority in the Interior Department in working
with tribal goverrments to make them capa ble of assuming r:.sponsxblhues
beyond those now exercised independently.’ S

We have the following responses to your,concern in this area: S .

<
-

2) As referrced to in the Ap;:’il 5 Agreement, there has been since .
March 26, 1973 a civil rights investigating team active on the Pinc Ridge
Reservation, That tecam's activities are continuing, pursuant to the terms
of the Apr‘l 5 Agreement. Mr, Patterson introduccd scrme of those officers
ko you during your meeting; others will be added znd the oificer in charge
ai the time you reccive this leiter is Mr, R. Dennis Ickes who can be
contacicd in the BILA building in Pine Ridge. .

]



b} Up to this péint this tecam has rcceived 5} éomplaints, has investigated
£0 of themn, with 11 more pending, and has interviewed 356 different
citnesscs. In the opinion of the investigating attorneys, only 4 or 5 of
these cases arce accompaniced by soltd enough cvidence to warrant

probable Grand Jury action, Iurge you, as Mr. Patterson and Mr, Soller
did, to bring any specific complaints you have to the attention of Mr, Ickes
and his spccxo.l team, so that they can be_promn‘ly investigated; but these
complaints must be supported by hard evidence.

¢} To facilitate the prescnt atxon of compla nts, the civil rights invéstigating
team tclls me that they plan to have a mobile van of lawyers and FBI
personnel visit several arcas of the Pine Ridge Reservation durmv June 4-.8.
These visits will include a visit to Kyle 2nd 1 am asking Mr. Ickes to <
inform you 2hcad of time of the precise date and time the group will be

at Kyle, so that you and your colleagues can convenientl appear, " But
egain, I counsel you, you must have 5pec1£1c, hard evidence rather than

merely rumors or allcgations.. .t - . i

3 IS vicw of the natienal mmortance of Indian civil = g.lt s, the White
House is supporting Assistant Attorney Gener2l Pottinger in his decision

to assign attorneys and other staif members of the Depart*ncb.t of Justice
to.a specizl Indian Task Force to examine, identify and pursue the special
civil rights problems of American Indians. Indian p2ople must be
guaranteed fair and lawful goverrment, Drecxscly 2s set forth in the Indian
Civil Rights Act. I am not, in this letter, mazking any judgments that

any Tribal ofiicial at Pinc Ridge or any member cf any other Tribal Gover
ment, is in violaticn of the civil rights statutes; but in fact I am sure

that the elected Tribal Government oificials all over the nation support

my stzatement here and will'work with Mr, Pottinger and his staif in
making surc that civil rights guarantecs are respected and enforced.
Where investigations arc necessary they will be made and follow-up actions
tzken. ' :

e} I have spoken to Mr. Franklin and also to the head of the Department
of the Interior's team of lawyers which is drawing up 2 model code for
the administration of Justice in Indian courts pursuant to 25 USC 13il.

I have asked both of them to accelerate their eiforts to design further
guarantees for fairness, for the separation of nowers and for effective
civil rights enforcement in Indian arcas, including, but not limited to,
2ll the Tcton Sioux-rescrvations.

)



f) Jow present on the Pine Rxdbc Reservation and actively examining

.the {inancial records of both the Tribal Council and tixe Bureau of Indian
Affajrs is a special tcam from the indapendent accounting firm of Touche,
- Ross and Company. Ve expect that thcn report will be finished by

July 26 and I am assured that their {inal summary report will ‘be available
to zny member of the Oglala Sioux Tr: ibe who wishes to inspect it, In

_our opinion, financial accountabilily of governmental bodies -- whether
" Indian or non-Indian -- to their citizens is as important as the civil
rights guarantees I mentioned earlier. : .

g) An essential part ef civil r;ght -guarantees for mmorny or dis-

advantaged citizens is access to legal services. 1 do not know how m‘*ny

of the Teton Sioux peoples have had ‘the benefits of a legal services progra

‘on their respective Reservations, but I will promxse you that as soon as .

the new Legal Services Corporation which the President has recommended

is created by the Congress, I wiil recornmend to the Board of .the Co*porc.hoq

‘that they cons1de:-_§w;_tma_ap effective Indian Iegzl Services program,
including the Oglala Sioux. My recommendahmdmﬂ on

the new Corporation, but I feel certain they weould give it full consideration.

WY Nusineg the mantinre of M2 19 154 Dat l-:n'cn-n noted at lanet ane
—y — -t - eme = - cecay = - - - - e e e T v — e - - - -~ - wWmmw
reference to what he unde*stood S al Security benefits not being

made available to an 2llegedly elmmle Tnman 1....(1!."'10.1.8.1 If you will give

us the names and Social Security numbers of any Teton Sioux Indians whem -
you claim are improperly being denied social security benefits, we will

be glad to have their cases checked by the proper authorities here, :

6. A Second Meeting - .- “

You have expressed a dcéir_e to have a2 secord mecting with White House
representatives, and have suggested May 30 at Kyle.

" Please permit me to make- an alternative suggestion: a sccond meceting
may turn out to be useiul, but first I nc>d to have your comments, in turn,
on the substance of this letter. We need to have them in writing so that the
five Whitec House representatives can consider them and go over them
with our colleagues in the Exccutive Branch,

* socng o



therzfore respectiully suggest that this step be taken first, and that

rou, the tra d ttorral chiels :'.nd hecadmen, personally p‘z.. in writing the

supgesiions, guestions or comments you )‘.r'(‘ in responsc Lo this con-

saunicelion. Then I suggest that we arrange our second mcceiing within
cw weeks after I receive your comiments and I am prepared to set

~ definile date for that meeting as soon as your comments have been

received, : ' . -

it is requested Lhat in your letter you identify by namie and address the
ic

who shovld be invited to the sccond rogeling.  In order to ensure a

hvsmzy slike and productive mecting, we would like your guarantee thzt
the Indian side will be represented by just these named chicefs and hcad-

men and your counscl, Mr, Robidoux.

7. “Cther 1‘(011"1""\1 Knees'" , 3 ' | : B

Mz, Patterson te‘lls‘me that during your talks, several Indian sp cakers

traditionzal chi cfs 2nd hecadmen from the Teton Sioux Rescrvaiions

rveferred to the likelihood of othexr confro_ntation sztuatmns LIl the £u1:u1'e. _

Gentlemen, I must repeat to you what \;r. Paotterson himself c“-u}*aSL ed
instigation of further civil disturbances and violations of local or federal

law will only bring grief to Indian people thernr"-lvcs. Indians will lose

much of the sympathy and support they now enjov from this Adminisira
from the Congress and from the public. The possxblc acticns 1 bave

indicatcd in this letter will become much less possitle; the passage of

onstructive legislation will become less likely, I am confident that

vou and Indian leaders throughout the country, being genuninely intercsted
inmeeling the needs of Indian people, want to accomplish this in a positive
way and \v111 reject the false advice of those who would omy Icad you back-

wrards. o

Ilook forward to hearing further from you,

k f.;i'(:&/ ! I.’/'/(/ s ”_/ /(/./LX[

Leonard Garment

\J o

tion, -



! T VWHilTE HOUUOOST

. WASHINGTO

January 8, 1974

L.

Dear Chief Fools Crow and Matthew King:

On behalf of the President, Iwant to thank you for your letier of
November 19 to him, and for the specific guestions you enclosed in

the Bill of Particulars which Vine DeLoria delivered to Brad Patterson,
. We promised to have a detailed response Lo the specific questions, and
the enclosure. to this letter, prepared principzlly by tite Department of
Justice, constitutes that response. As you asked, the responsa avoids
‘rhetoric and "soothing words' in its answers and confincs itself to facts
of history and law, with citations of statutes and Court decisions; By
way of preface, however, I would like to add a personal word.

The Sioux peopie have been raising questions about the implcmcntation

of the Government's treaties with the Sioux since.the 1920's. At that -
time, the special place in the judicial branch which the CO")"’I‘CbS authorized
to review and decide those questions and claims was the U.S. Court of
Claims.. Betwcen the 1920's and 1946, the Sioux filed cleven claims cases

betore the Courr of Cialins.

H
. ]
- N . -

The eleven cascs were resolved in favor of the United States Government,
with the Court cf Claims finding that either the United States had fulfilled
its Treaty ob‘lr*atxors, or that the Government had paid the Sioux more
than the damages whnich they had sustained, ' L
In 1946, a new avenue for claims was opcned up to Indian pzople by the
~creation of the Indian Claims Coemmission., As the answer to question four
here indicates, the Western Sioux today have seven pending dockets befere
the Indian Claims Commission; there has not yet been a final decision in
any of these seven. ' . .

Your lectter therefore comes at a time when some of the very issues of
concern to you are in fact being adjudicnted by the special body which the
Congress has established for this purpese. I am avare that the process
of reviewing these seven claims has been lengthy, ut at each staze of the
revicw, certain a )')ﬂalo have been filed by the attorneys for the Sioux--
as is of course thcxr right, The result, howcver, is a prelonged adjudi-



!
_ catlon process, DBut it is still going on and {inal decisions will cventually
come. If the Sioux win, the compensation cwards by the United States
to the Sioux will amount to many millions of dollars. ‘

As the enclosed response indicates, if you have any complaints about

how these suitd are proceeding you should contact the attorneys who :
have long been retained by the Oglala Sioux pcople to represcnt them in
these lawsuits, - :

You zre also aware, of course, that your communicatior to the President
is not the official position of the Oglala Sicux, That can come only irom
the clected Tribal Council and Tribal Officers of the Oglala Sioux., We
respect your right to differ with the Tribal Council and to send us your
views; in fact the five White Housc represcnatatives who spent two days
with you and your collecagues last May came especially to receive those
views and to hear you and your associates who spoke to them. DBut, as’in
any democratic socicty where there is coniention and differing opinions,
the proper court of last resort is the ballot box., Xoxtunately, the Oglala .
Sioux pcople are about to have the opportunity io express their views and

to give their governing mandate to candidates of their choice shortly in

an clection at the Pine Ridge Reservation. The United States Government

is totzlly neutral with respect to the outcome of that election, and we look
forward to working closely with whatever Tribal Council and Officers.
receive the 'mandate of the Oglalz Sicux clectorate. '
Meanwhile, I believe that the enclosed answers are as specific, complete

and detailed as possible. This is what you requested and this is what we

have endecavored to do. What these answers say, in sum, is that the

1868 Treaty is still a valid legal document, with its obligations still in

force except insoiar as any of them have been changed by the Congress,

by the parties, satisfied by litigation or expired - and that has happened in
scveral specified instances. I note that you plan to study our response and
reply to us once more. If your understandings on any of these questions

are different from ours, we will welcome that further werd from you, ;

fime, since they may hzlp to define wilh greater. precision what it is about
the 1868 Treaty and its implementation that is troubling you and your colleagues,

In clesing, I express tl.c hope that both you as Indian people as well as
those of us working in the area of Indian afizirs in the Federal Government,

will look ahead and not just backwards, I have fic desire or inclination to
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‘defend the past two centuries of treatment of Indian peoples. In rnany
instances, they were centurics marked by shameful conduct toeward
Ir.dians by the Federal Government, The President has brolken with that
past and in his Message of July 8, 1970 scl an agenda for the future which
ic in a fundamentaliy new dircction. I hope you and your associales will
join with us and with the principal nationwide Indian organization in working
fer the achievement of that agenda, .
it is not cnough to cursc history to undo or repair historic wrongs., What
is csscntial is realistic and sustained action using the intelligence and
energy of all those persons and groups in and out of government who under-
stand the legitimacy of Indian grievances and the compelling nced to act.

on them, . ;

.

Sincerely yours,

| 3 _
| | ' o B é 6‘5}??3—%¢&"—J§4 -\? "@,&’:’F‘f 'f'"':"g-’:.u-;?,.,-
I

/. . YL.eonard Garment
' Assistant to the President

Chief Frank Fools Crow
Mr. Matthew King, Chairman’

Oglala Sioux Treaty Council e S _
Oglala, South Dakota T o , .
‘ . ... . - - ] N ?
attechment . _ )
- ‘ ;- & ~
‘. ° ° - X -
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© . If the Pnited States doj

3 - - . .
1 T~ ’ . i
. : Vo :
. ; Question No. 1 T
! f

Does the United States ci America regard the Treaty
£ April 29, 18¢8, 15 Stat. 635, ratified February 16, 18063,
and proclaimed by the President cof said nation on {ebruary
24, 1869, as a valid legal document binding the Lgjota Hagicn
and the Pnite 2d States in a legal relationship?

Lk '/;

P : CL | . Answor No. 1 ) ' i : -
! . Insofar as the 1868 Treaty has not bcen phanggd by the

partiecs, changed by legislation, satisfied by litipatiom, cr.

expired it is binding on the parties to the same extent thai

other treaties are binding uhd is a valid legal doz2ument. The
O

extent of its modifications and of its binding ef{ect on {l
parties is developed more fully Dblow. e

. : [

sote v @

Question No. léa)f

not regard this treaty as a

Bs
valid and legally binding document at what point did the
' Unlked S*ates dlsclalm qr deplare Znyalid guc h trewty”
| ’ o-.;' : . )
. .e "' " - ~ [}
Ansver No. 1(¢a)

To our knowledge, the United Stares has never disclaimed
or declared invalid the 1868 Treaty &s a whole. As noted,
portions have been modified, revol Pd, superceded,; or satis-

2.9 .
fied, : ) \
K . . B
’ - L]
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Question No.

1(b)

valid and legally binding docum
United States regard as legally blndln" LpOﬁ eiLher party

or both

The e€xtent to which provisions of the

parties?

{ [

et

.
H
- B
.

{  Answer No

[
[

what document does

C1(b)

-

1f the United States does not regard this treaty as a

[ 30 PN

Li:o

1868 Treaty have

.since been modified and the exztent to which they have not

been modified,
ments, are shown below.

1f the United States docs
valid and'legallv binding

o

As noted in Answer No. 1, above,

and th

« Question No

ve

1(c)

upon i

f—

ceby remain as active treaty commit-

not regard this treaty as -

what is the basis for the
claim by the United States that it has any Jurlsalct*on over
the people of the Lakota Natlon, at all?

" “Answer MNo. 1(c)

regard the 1868 Treaty as valid and as binding as cther

treaties to the extent its provisions have not been changed

or satis

jurisdi
Naticn,

UIS. 553,

fied.

174 U.S. 445, 478 (1899); L

565-566 (1903);
(1912); Shoshone Tribe v.

United

Chodate

Even in the absence of jurisdictions cenferred by treaty,
it is well established that the United States has general
ction over Indian tribes.

See Stenhens v. Chorokee
one Wolf v. UltClCO;u,

‘r.

Tranp,

States,

Siouxz Tribo v.

Fedexal

United

States, 97

Indian Law
?

G.?.0. 1958,

ct.

Cl.

224 U.S.

613 (1942).
page 21 (and the cases cited

05
252 U.S. 476 (193

In

-
T

o

.
LA

27

<.
(]
*9
2

-

the United States dces

187

7);
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constitutional powers, whicir emanate {rom

I

s 2, .
- .. -

?ﬁ support thercof), it is said: , R
/ At the outset we wish to emphasize the
! fact that the exercise of these plenary
I

caunot be limited by treaties

" the pcecople,
modification,

so as to prevent later repeal,
or adjustment of the treaty provisions by

. Congress in the excrcise of its constitu-
tional powers, insofar as they are operative
as law within the United States and its |
possessions. The plenary power of Congress
over the Indian tribes, as loag as they

- continue to exist as such, and their Lklbal

[ property, cannot have been rendered in-

effectual by any Indian t treaty.

[ TN

fasiadl T
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Plainly the law glveq Congress Jurlsdlctlon over the

tribes in the United States. X
' i 2 | ' )

. N
. .

. Question No. 2

~ T e

What is the current,stétus of the 1868 Treaty?

' Answer Yo. 2 . )

v
-

‘The obluﬂatlons assumed under the 18€8 Treaty remain

obligatory upon the parties to the same extent
treaty obligations are obligat
been satisfied or changed.

1 3

o sy

" Question Yo. Z(nl

that other
cxry insofar as they have not

reaty dees the United States

What articles of this treat:
regard cs binding upon it?

Question Yo. 2(b)

What articles of thxq trecaty does the United State

- believe that it hﬂs fulfilled?

S

-

‘Sioux tribes, the same as is provided over all other Indian

-



..
e —— T ¢

L - b

‘

Answer Nos. Z(JYLjZ(b)

;o
H
1]

Standing alone the questions are rather broad. Many of

’ them, however, are auswercd below as part of the specific
answers to later queqtions. Additional answers can be made

if additional spec1x1c quLsLlons are posed

et e e S e & e ekt SAe  Sam————— A ——— = ——— ————— s <+ + Ao - Do —

Qpestlon No. Z(Ql

- e,
" P e ey e
]

admlt having not yet fulfilled?

- .., . : -
. - .

: L L o Ansver No.. 2(c)

i .-
. LA |

Plaintiffs' suit therefo e is based

primarily on the allcged violations of -

the treaty of 1868, or failure to ful-
fill its obligations. * * %

The Couft concluded: -\ .

) We hold that the obligations of the
treaty of 1863 have been complied with

'l What articles of this treaty does the United States

L)

None, in the sense that the United States has failed either
to perform or satisfy.the obligations assumed. See generally
- Sioux Tribe v. United States. 95 Ct. Cl. 72: 81 (194i1):

T both in fact and in effect. - !
- - - .
Also see with respect to general annuities, Sioux Tribe v.
den, 302

United States, 85 Ct. Cl. 181, 195 (1937), cert.

% % % This amended petition presents the
claim of the Sioux Tribe of Indizns for

damages sustained by the alleged failure | 7.
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"of the United States to fulfill its obliga-
tions with refercnce to annuities promised
to be paild to the Sicux Indians in the form
of property or money by the treaty of April
29, 1868.

-

_(

-~

The Court concluded: :
v s .
% % % Under our construction of

“.language used in the treaty, it
ithat plaintiif cannot recover.

He ¢t
tnh 3
0
o)
Pd
o
£
H
1

4
For additional def:ails of the United States' performance
of its 1868 Treaty obligations, see answers below.

¢

' ’ . 4

e 3 Jéucstion Mo. 3- e -

"With vespect to Article T of said treaty, we reaard the
dispatch-of federal marshals tc the Pine Ridge Indian Reserva-
tion last winter as a violation of said article in that such
behavior violates the provision and promise of Article 1 that
the United States "deéi*cs pcace, -and they now pledge their

honoxr to maintain it." How dces the United States justify its
invasion of the lands of the Czlala Band of the Lakota Nation

by federal marshals last vlnLer? ' e -

. e

Ansvwer Yo, 3

We are unable to see how dispatching the Federal marshals
to the Pine Ridge Indian Reservation violates the United States
1868 pledge to try to maintain peace. This would appear to us
to be a performance of the ple dgc rather than a violation
therecof., Cne of the purposes of scnding United States marshalj
to the reservation was to preserve the peace as promised in
Articlc I of the treaty.
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'

With respect to the conduct of those marshals and the
other Federal law enforcement officers last year, a distin-
guished Indian author and critic has written:

S/

The fedoral government proved to be’in-
credibly paticent with the AIM militants. It
was appavent that several federal laws had

. - been brolen, and the conservative Indians
demanded that the goverrmment use force to
remove the armed occupants of Wounded Knee.
The administration felt, however, that tho
saving of lives was more important than |

‘ enforcing the law in a rigid manner. To':
prevent bloodshed, it conducted prolougcd
#  negotiations with the embattled Indian-

" protesters,; thereby winning the gratitude
and confidence of the great majo11ty of |
Irdians whosc strongest concern was to
prevent any loss of life. * % *- ‘

- It is clear, however, that a new.stage in
" Indian affairs has arrived which can only be
s - solved by fundamental changes in the status
’ _and policies of tribal governments. Such
basic changes cannot be settled either by the
Indians or the federal adwinistration. Under
the U.S. Constitution, only the Congress can
legislate new policy in the field of Indian
affairs; so future sclutions will have to walt
. on the cumbersome process cf legislation,
- preceded by the hard work of 1n;cll¢°enc and
. informed persuasion of a majority of the
Congkcss. [Footnote: From "The New Activism"
. °~  in DIALOGUE, 1973, Vol. 6, # 2, edited by USIA,
: ‘pages 11-12.]
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, | With respect to Article IT of said treaty, we repard

2
’

-

.o .
-

/ '- | S el e

/ : ‘ - NQuestion lio. H A —

CXR]

!

the building of dams on the Misscuri River as a violation

of -the treaty which continues until the prescent in that the
United States has uﬂnlutcrally and ung constlthtlo“ally deprived
the Lakota people of their rights to use all ef said dlobOL“i
.River, the totality of said river laying within the boundarie
of thc Lakota Nation. What POS‘thﬁ does th Unltud States
take with respgct to th;s viplation? o -

] - -
H .

| L o R e

1

\\.’ —
.

oo -
.

Answer No. &

The descendant tribes of ¢t e'éﬁcestral SiOUY groups who
entered into the 1868 Treaty are presently suing the United
States under the provisions cf the Indian Clalms Cammission
Act of August 13, 1946, 60 Stat. 1049, 25 H.S.C. sec. 70.
Thel¥ case alleging claims based on the 1858 Treaty is docketed
as No. 74, before the Indian Claims Commission. . Dacket Ye. 74+
embraces thelr claims based en the Acg or neoluary Z8, 1067

“and Docket Mos. 115~119 request accountings by the United
“for failing to perfprm treaty cbliﬁations. These spits ma:
embrace, at least In part, the complaint set forth in Ques
No. 4, above. However, to make sure fhat Lhe complaints
contemplatnd undex Question Mo. 4, are 1nterc~d to be include
in the Indian Claims Commission Zitigation, we recamnend tha:

" Messrs. Foolscrow and King contact the Sioux attorneys handling

?
ta

('T"‘. U] ~]

ion

the litigation. They are: | | oy
Marvin J. Sonosky, Esquire’ o o
2030 M Street, N. W.. _ ! .
Washington, D. C. ‘20036 ' \

Arthur Lazarus, Jr., Esquire
600 New Hampshire Avenue, N. W.
Washington, D. C. 2C037 )

. William Howard Payne, Esquire l .
. 1086 National Press Building .
' Washington, D. C. 20204
\

9 . -
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‘hese Sioux attorncys should also be contacted . for confirma-
tion of, or exceptions to, the other answers sct forth in
this memorandum which relate to the claims, or possible

! claims, presented under the Indian Claims Commission Act.

.

Question No. 5

:I : . .- ¢

'i With respect to Article III of said treaty, we regard
the actis of the United States consequent to the Treaty of -~
1868 as violations of this article in that we are unaware of
any effort by the United Statcs to determine the amount of -
arable land suitable for the people of the Lakota Nation.
"Does the United States maintain that it has fulfilled this

e article of the treaty? If so, when? And how? !
- ' H ’ » - .~ ’ -
B ! . .‘ Aﬁswcr No. 5 - ,
i1 Article 3 of the 1868 Treaty provided: =~
I R I T CIf it sheuld anvear from actual survey. or L Ll

other Satl°LuCLOf} examination of said tract
" of land that it contains less than one hundred
and sixty acres of tillable land for each person
wno, at .the time, may be authorized to reside -
. on it under the provisions of this trecaty, and.
2 very considerable number of such persons
st.all be disposed to commence cultivating the
soil as farmers, the United States agrees to
set gpart, for the usg of said Indians, as
herein provided, such adC1L10nal quantity of
arable land, adjoining to said reservation,
or as ncar to the same as it can be obtained,
as may be required to provide the nccessary
. amount, - )
1t appears that not "a very considerable number' of Sioux
were "disposad to commnence cultivating the soil as farmers™
.in the yecars following the 1868 Treaty. In fact, very feu
were, Sece Sioux Tribe v. United States, 86 Ct. Cl. 299 (1938)
‘cert, den. 300 U.S. 042, and Sioux Uribe v. United Sktates,




» o .’. . ! .
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89 Ct. C1l. 31 (1939), discussed below, Accordingly, in the
absence of a specific showing to the contrary, the United
States maintaine that it has fulfilled Article 3 of the treaty.

Question 1o, 6

With respect to Article V of the treaty, we malntain that
the United States has failed to enforce the provisions of thisg
article to the benefit of the Lakota people and that f£ar from
keeping the agent's coffice open to investigate cases af depre—
dation ep petson and property the agent and his sucecessor the
superintendeni have aided and abetted such depredations and
that theiy actions led direccily to the eonfrontation at Younded
Knee. TIf the United States feels that it has performed its
duties upder this article in pgood fpith, can 1f 1ils{ dts effort:

o :

tao perfaorm its duties and their resplis? e
§ . . S , T ‘,
. M !‘II ° . i - ) >ll' i .. T
. . Answer Bo. 6 - . o el L
] o) . : PRE .
Ariicle 5 of the 1888 treaty provider as fallaun:

The Unjlted States agrees that the agent
. . for paid Indians shall in the future make
~ _.his home at the agencv-building; that he
shall resfde among them, and keep ap qffize
' open at all times for the purpcse. of promnr
and diligent inquiry into such matters of
complaint by and against the Indians as may
be presented for investigation under the
provisions of their treaty stipulations, ‘
as also for the faithful diaecharge cf other
duties enjoined on him by law.” "In all cases
. of depredation on person or property he
‘ shall cause the cvidence to be tzken in
writing and forwarded, together with his
findings, to the Comnmissioner of Indian
Affairs, whose docision, subject the
revisicen of the Sccrectary of the Interior,
shall be binding on thoe parties to this
treaty.

o
o e -

Lt I a4
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Lower Brule and Crow Creck nation rcscrvations.

with its responsibility that its agent faithfully discharged
‘the duties enjoined on him Ry law. ' '

Dcpartmcny of Justice and the Federal Burcau of Invcsc1"ﬂf’on

-10 - -

Since the signing of the Lxcat} and the coLabllc.nqu
HE the original agency, the Sioux ncople have centinususg
had a resident agent, With the sudscquent establishament of
separate ageuncies for the Sioux gruups, each has had its oW
agent (superintendent). - Most recently, a separate agency has
been established for cach of the successor groups oun the
'

e The Pine Ridge agency alonc--Lor the Oglala Sioux-~-is
staffed by some 400 employees, far mcre than anticipated by -
the treaty. _ ' i , l -
| A1l these agencies are administering p rograms for the
benefit of the Sioux people considerably 1n excess of vhat i
called for under the treaty. The grand total made. available
thuough the BIA during 1973 to carry out programs for the
benefit of those Sioux pecople whose ancestors signed the 1868
Treaty, and to maintain the agencies, was approximately $23
million. This is an-incrcase of some $17 million over the
amount: extended during 1967, only {ive years earlier. Tederal
agencies other than the Indian Burcau are. pronrarn1n~ funds
eanal to, if not curpacs 1n°, th

<
P4

sn o PR T e PP ) PO o P

—~
ogere cIipondaca Sy che DUrcai.

Ve can contend,vthclerorc, that the Covernment has complied
as

. N - E
- . - - L . -

-

The respective agencies are open to 2ll Sioux people.
Many complaints have becn received and are acted upen daily.
With respect to "depredation claims'" either by or against
Indians, our records do not disclcse that any such claiis hav
been filed under the. Trcat) of 1863. Should you be aware of

any such cases and would advise us of 5pec1L1cs, ve will revie
them and furnish you with a report.

)

If, by "deprccat*cns, Chief Foclscrow means the ‘allega- '
tions which he and his associates have raised concerning recen!
civil rights violations, the acticas of the United States have
been dilizent and full. . Some fiftcr complaints were brought to

the Government's attention. The Civil Rights Division of the

1

investigated all cof them. They interviewed over 170 witnesses

. } . ’ : . /L "’d(\\\
- /"’

. - [ “'.
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Q
Rone of these dnvestigations has yet turned up
substautial cucush to give the United States a

anything
prosccutnbl

case, If by "depredations,'" Chicf Foolscrow micans allegations

about funds being misused by the Oglala Tribal

Council or by

the Lurceu of Indian Alfairs at Pine Ridge, the United States
again responded promptly last Spring, and contracted for an
outside firm (Toveho, Ross) to do a complebe audit in both

places. The results of the audit reveal that

although therxe

has been scuoe %]Oppy bookk cceping for years by both government
and Indian offices, there was no basis for crlmldul charges

in either place. S
- Tt { - . ¢
L} L

Question ¥o. 7

- yith vespect to-Article VI of the treaty,

e

we maintain

. that the p]oceduzcs described in this articlie were the OMNLY

means open to either the Lakota people or the lnited States to
allot the lands of the Lakotas. We mgintain fhat the United

~

States, in fraudulently -allotting the-lands of
violated this article of the trcaty, Deces the
claim that it has ecither fulfilled or followed
desarihed in thie article in palkine allotimentsg

~of .the Laketas? 1If.gq, how? . . .. ..
° . . . T ’ ;' !: :
‘ LI . % LT ? - o
T . ° 4 --;' 2
I Answver ¥No., 7 N _
s e - . N »

| The first two pwvagraphs of Article 6 of
prOVL ded: i _ : E

the Lakotas has
IInited States

f-he nlocedvrcs

nr Fha iandce
gt P

LA

2 .
the 1868 Tre Ey

3
H

.

>

-If any individual belenging te said trihes

Lla

of Indlans, or legally incorporated with them,

commcence farming, he shall havé'*l

to select, in the presence and with
ance of the agent then in charpge, a
land within said rescrvation, nct ex

tract, wvhen so selected, ceytified,

being the head of a family, shall desire to

privilege
the assist-
tract of
:cceding

. three hundred and twenty acres in extent, which

and recovded

in the 'land book' as hersin dirccted, shall

cease . to be held in common, but the

same may be

occupicd and held in the exclusive possession
of the rcrqcn selecting it, and of his family,
so long as Lic or they n1y COHtan“ to cultivate

it..

'
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~Apny person over eighteen years of ape, not
being the head of a family, may in like manner
select and causc to be’certified to him or her,
for purposes of cultivation, a quantity cf land
nct excceeding eighty acres in exteat, and there- -
~upon be entitled to the exclusive possession of
the samec as above dirccted, :

-

Since the irecord shows that but a relatively few Sioux were
inclined to farm following the 1868 Treaty, it appcars that.
the benefits of this sixth article were vtilized by the Sicux
only to a'miner degrece. In Sioux Tribe v. United States, 86
Ct. Cl. 299, 302-303 (1938), cert. den. 306 U.S. 642, this
account of t e posL 1858 bondltlons is set forth: ;

-

In the years immed;ately following the treaty
of 1868 there was little change in the mode of
Jife of the Sicux Indians. Only a few of them
;7 .complied with the provisions of the treaty and
‘settled at tHe various agencies alonf7 the Missouri

‘River. The rcat bulk continued to roam as before
over thel* vast reservation. |
“The Court dlso noted in’ the same case that (p, 305):
, : ' ¢ L .
The facts [as of 1886] do not show the
" nature or extent of farming operations by
each of the families shown in the Commis-
sioner's .report as being engaged in agri-
culture, but a division of LHe total number .
of acres reported as being cultivated at the
- various agencics on the reservation by the
number of families reported as 'engaged in
agriculture' at such agencies, shows that
_ the families at the Cheyenne River Agency
. - cultivated 2,10 acres: at Crow Creck and
: Lower Brule, 4,71 acres: at Pine Ridge,
2.11 acres: at Roscbud, 3.74% acres; at
Standing Rocl:,  2.95 acres; at Fort Peck,
1.39 acres; and at the Santce and Flandrcau
‘Agcncy, 20.30 acres, or an average at all SRR
the agencies of 3.58 acres. * % *




-fulfilled the obllgatlons of Article 6. Horeover, since th

Sece, to the same effect, Sioux Tribe v. United Stateés, 89
Ct. CL. 31 (1939). Troam the above, it would appeaw that
there vwas but a swmall demand for allotments under Article &
and that o violation of the prcv:u-on by the United States

was improbable,

Morcover, with the cnactment of the Act of February 28,

-1877, 19 Htat. 254, and the Act of March 21, 1839, 25 Stat.

688, these alloannL previsions no longes al 1lcd to the BDiack

Hills tract and other substantial portions oi the Grecat Sicux
Reservatidn. ,With xespect to these latter lands and any others
that were subsequently excluded from the reservationz, the

United States was free to allect the same to non-Indians to the

extent that the law provided,

On the above record, we submit that the United States

1

obligations endured for no more than a reascnable time afte;
the 1868 Treaty (Cf. Sioux Tribe v. United States, 86 Ct. C

LA o (D

),..
C.

i

. 0 . °

. ‘e
. ° - P - . P . e
©. LY

Question No. 8

- 299, 306-307 (1938), cert. den. 306 U.S. 642), the obligatiocus
under the article expired many years ag £0. -

With respect to Article VII of the treaty, we maintain

that this article provides for a special and ongoing.educa-
tional program for the Lakota people. We maintain that the

United States has not fulfilled the provisions of this article

and remains liable to the Lakcta people in the field of
education. Does the United States maintain that it has ful-
filled this article of the trezty? 1If so, how?
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! ' Answer No. 3

Article 7 of the 1868 Txcaty provides as folleows:

T e i e ey @

-

The Sioux
of the 18068 Trecaty. The decisicn is reported, SIOU" Tribe v.

United S

In ovder to insurc the’'civilization of
“the Indions entering into this treaty, the
necessily of cducation i$ admitted, especially
- of such of them as are or may be qe*t‘nd on.
said apricultural reservations, and they
therefore pledge themselves to compel their
‘children, male and female, between the ages
of six and sixteen years, to attend schoolj
and it is hereby made the duty of the agent
. for said Indians to scec that this stipulation
is strictly complied with; and the Unitcd
States agrecs that for ever; thirty children
between said ages who.can be induced or -
~compelled to attend school, a houseé. shall
he pravided and o tcacher compelent Lo teach
the elementary branches of an English
‘education shall be furnisted, wro will reside
among said Indians, and faithifully discharge
his or her duties as a tecacher. The pro-
visions of this article to continua for nots
- less than twenty years. e : . .

have already sued the United States upon this art

tates, 84 Ct. Cl. 16 (1936), with thc Supreme Court

denying
was desc

L]

certiovrari at 202 U.S. 740 (1937). The Sioux claim
ribed by the Court of Claims as follows (p.!ZS)

cle




”hl - Indian case now Lefore the court % % %
is pr adicated vpon an alleped faiiure of the
Govesnment to comply with a treaty obl;v:tLun
and an act of Conpress rospecting the cduca-

. tion of the children of the Sioux Tribe of
f Indions between the ages of six and sixteen

\yp e ' ) \ - /
t . .

’
. -

The Court wentl oan to cxnlwﬁn that the ob tion involved
vas Article 7 of ihe 1063 Treeory, as quobted above, and thet
the act involved wes thaL of March 2, 1889, 25 SLat 888,
with scction 17 vecding as follows:

That it is hereby enacted that the scventh
. article of the soaid treaty of April twenty-
ninth, cighteen hundred zand sizty-eight,
.securinyg Lo said Indians the benefits cof educa-
‘ tion, subject to such modifications as Congress
- . shall.deen nwost cffcctivc to sccure to said
' Indians equivalent benefits of-such education,
shall continue in force for twenty years f“Oﬂ
and after the time this act shall take effect;

o .> N

.Thé‘Court'pointcd'out (84 Ct. Cl. at 26) o . -

% % % The récord estaollshes that for a long

+ - period of time the Government did not strictly

o observe the provisions of the seventh article
| of the trcaty of 1868 or Scction 16 [should bn‘
l 17] of the act of 1889 with respect to furnish-
) ing the educational faecilities provided therein.
H % % % : )

i .

hovever, thereafter cxplu_ncd that there were

ns why the United States did not strictly observe
icns as written. On pages 27-238 it noted:

The Court,
good reasc
the provi

' The plalntl fs
fault if a suffic
could not be ccnp

Indian children
d to attend

¢ the seventh
ade it Lhce Jduly

(@]

-

C

H

-]

(S )
[ W]

articlo of thc Ly

.
w
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of the ageat for said ITandians to sce that
thie stipulation is strictly couplicd with.'
Again it is contended that the Covernment's
Jailuve Lo adopt the mancatory principles of
‘, compulsory cducation places it in a position
“wheve no henefit may accrue to a wrongdocer.
1]

The Couxrl then held (p. 28): ; .

The coentention is, we think, without merit.
~ - . The Indian parcnts pledged fhemselves to compel
attendance. The parenis, not an Indian apent,
. possesscc¢ the autharity to enforce obedicnce.
Truc, the agent couyld induce attendance, but
, for him to scck to compel, as somc of them did,
was but to invite the demonsgtration of serious
hostlllty, which actually occurred. Aside from
this, however, the duty mentioned was to see to
it that, vhea the status quo mentLoued in the
treaty odelned the treaty pravisiocns with
respect to schOThouse. and tegchers would be

strictly adherced ta, The burden of proof rests
nPON the n1mnl‘11 fq ro sustain their case,

- The Court wcnt"on-tQ_stqpe that (p. 35):
ihc Govcvqmcnu was under: nq- treuLy nhl:
: . ticuns to furnish schoolhouses and Leaﬂhe“
i  pupils could not be compelled ar indiced o
.attend school. Assuradly the treaty pravisions
were not intended to oollgate the Government to
do a useless thing, and from this record it is
impossible to find that, in the early history of
the treaty relationships obtalvlnb, anything like
5,785 Indian children of the de51gnatcd ages were
. _ annually available fcr schooling

b‘) 1 " (D
1“ f 3
[}

+h

On page 36 it had this to say:
1} . - -
What the record does esteblish is the fact
that in 1865 and for many yecars thercafter the
unsettled and chaotic condition of the Sioux
Tiiba of Tudinnr wns such that strict cemplisnea

vith the treaty of 1888 was an impossibil

¥ % K C



.the 1868 Treaty having expired cover 60 years ago.

to college scholarships, and adult. training. As far as we knoe

; -17 - : |

. I
Aud the Court denicd liability concluding that (p. &1):
Sk % % we believe the Government furnished in
the carly history of the treaty schocl facil-
! tties in excess of the demand for them from
. the Indians themselves, // ©
In view of the above holding, we answer Question Ho. 8 in
the affirmative: Yes, the United States has fulfilled its
obligation under Article 7 of the 1868 Treaty. tHoreover, since
the Article 7 provision (as extended by the 1839 Act) exp1~gd
at the eund of 40 yecars, it is no longer an active provisici of

Nonetheless, the Burcau of Indian Affairs of ‘course con-
tinues to provide educational services to the Sioux people. Cf
the Oglala Rescervaticon, for instance, the Fiscal Year 1974 ecug
tional scrvices budpet totals $4,878,000 and invoives educatic:
services to 2,907 Oplala children and 155 adults, from pre-scic

no Oglala child is today denied schooling because'of any lack «
schoolhouses or teachers, and 200 young Oglala men and women a:
receiving post-secondary scholarship assistance, - '

. @

o -

Question Me. . 9- - .. o

With respect to Article VIII of ghis treaty, we demand an
accounting of the fulfillment by. the United States of the pro-
visions of this treaty.

. , . . v
| ’ B , Ancwer No. 9 . .

Article 8 of the. 1868 Treaty provided:
. When the head of a family or lodge shall
have seleccted lands end received his certificate
as abovo dirccted, and the agent shall be satis-
fied that he intends in good faith to commence
A ’ cultivating the soil for a living, he shall be
entitled to recceive sceds and agricultural imple-
ments for the first year, nct excceding in value
onc hundred dollars, and for each succceding ychg
-he shall continue co fahu, for a peried ¢f three 1
years more, he shall be entitled to receive secis
and 1mplcnﬂnt° as aforesaid, not cxceeding in valu
tuenty-Tive doliors,

H s

Thie Sioux have hercetofore suced the United States on its _
failure to pexform these Article 8 preovisicns. Sjiowt Tribce v,
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United Stetes, 89 Ct. CL. 31 (1939). The Court Lhcrc
described thie claim as follows (p. 31):

)
‘ Plaintiff tribe sccks to recover $732,545.54
for the alleped f.u7 nre of the United States
to fulfill its aliceped obligation under Arc. 8
of a treaty catered into in 1868 to furnish
seeds and agricultural implements to 4,549
“heads of families alleged to have been right-
fully entitled to gsuch articles of the value — -7
.0f $175 cach. Trom the amount of $796,075
ithus obtaincd plaintiff deducts $13,529.46
‘actually exp 2naed by the defendant for sceds
and agricultural implements, and the balance
o ‘of $782,545.54 is scught to be recovered in
Do this suit,
The Court went on to show that there was very little donqu
by. the Sioux for sceds and agricultural 1mpLeucn ts at tha
txmc (pp. 33 37) dnd couc‘udﬂc (n. 38)

R aaaa (a4

Art, & of the trcaty was not a continuing
obligation of the Government, and we think
.+ period of ten years over which the Secretary
| of the Intecrior held the appropriation, total- - -
ing $94,000 made by Congress, for the purpose
of [purchasing selected lands and in geod faith
commenced farming for a living was a reasonable
.perlod of time.

In view of the above, our answer to Question No. 9 is
that the United States has %1leﬂﬂ) accounted to the Sioux_ for
Article 8 obligstions. ’

-
-

. _ ' Question No. 10

With respect to Article X of this treaty, we demand an
accounting of the fU1f1L1ﬂCv“ by the United QLatcs of tue
provisions of this trecaty,
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’ . Answor a. 1IN

Article 10 of the 1863 Treaty provided:
'
& % % And it is bercehy enpressly stipulated
that cach Indian over the age of four y nra;
who shull hawve removed to and settled pew-
! mancntly upon saild reservation and complied
| with the stipulations of this treaty, shall
f be entitled to raccive from the United States,
| for the period of fouxr years after he shall

i~ have,scttled upon said reservatien, one pound -
of meat and onc pound of flour per day, provided
| . the Indians cannot furnish their owm subsistence
'! % at an earlier date. ﬁnd it is further stipulated
S that the United States will furnish and deliver
to each lodg < of Ind iats or family of persous

“legally incorporated with them, who shall remove
to the rescrvat:ou herein described and commence
farming, one good Amorican cow, and one good
well- broken pair of American oxen within sixty

- days after such ledge or family shall have so .-
settled upon said reszrvation. T

o-

-

In the case of Siovx Tribe w. United States, 86 Ct. Cl.

299 (1938), cert., den. 300 U:S. 642, the Sioux Tribe sued on
this provision of the trbuty with the Court of Claims describing

their clalms in these words (p. JOD). _ , :
\- . .
It is Lhe p031t10m of the p; aintiff that under
‘the stipulation of Art. 10 of the 18068 Treaty i

[
with the Sioux Tribe of Indizns the United States
was obligated to furnish one cow and a pair of
oxen to each and every fam
which removed to the reservation at any time and
.- which, at any time, .e onfteL,Acowmcuccd to
¢ farm. On this basis it is centended that the
Covernment incurred cn obligation under Art. 10
of the trecaty of $§210 a £hn11y, or $955,290.
After deducting the amount cf §126,000 cxpgnmcd
by the Government for the purposcs mentioned
under Art. 10, plalnler.schs judgment for :
$529,290. .

ily in the Sioux Tribe

\ -
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“lie Cour! then noted the United States' contentions
Fashiton (pp. 306-307):

Dafendant contends that the primary purpose

!« of the Treaty of 1863, and particularly the

stipulaiion of Ave. 10, with refercence to
furniol e cech family vho cowmmenced farmineg
with one cov and two oxen was an added induce-
ment Lo Ghe tvibe to abandon its nemadic life,
rettle vnoy fhe yegeovation, and at least make
a start toward becoming self-sustaining; that
the vfler was open for acceptance by such
familics of the tribe as were alrcady on the
reservation or those who remcved thaercto, within
a reasonable time and who commenced to famm
within a reasonable time. It is further con-
tended that it was obviously not the intention
of the treaty makcrs thet this offer under Art.
10 was to rewain open for acceptance at the whim

.

of the Indians at any time in the future, but

‘only within a reasonable time after ratification
"of the Lreaty; that the plain intention of the

treaty was that removal to the-regerration and

commencerwent of farming should be practically |

‘eoincident; that the stipulaticon was so under-

stood and interpreted by the Governmant, and .
that this interpretation is justified and
suétainod when other provisions of. the trcaty

Finally it is contended by defendant that the
record fails to show that the amount of $126,000
appropriated in July 1870 and expendcd by the
Secrctary of the Interior between that date and
1380 was not sufficient to supply such familics
with the aniwmalge agrced to be furnished as had,

in good faith, accepted the offer contained in
Art, 10 and had commenced farming within the
meaning of the txecaty.

3
Clie

'relating_to‘the same subject matter are considere

The Court thercafter agreed with the contentions made by the

United States (pp. 307-311) and dismissed the petition (p.

-

-

311).

“
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Here again, woe belicve it clear that the United States
has alrcady accounted to the Sicux under Article 10 and that
a0 further accounting should bo necessary. :

-

Question No. 11 _ )

With respect to Article XI of this treaty, we declare
that we, the Lakota Nation, have fu 1f1110é this provision.

.

Doces an United States maintain that it has fulfilled the
provisions of this article of the treaty? If so, when? and
How? : :

]
*

Answer VWo. 11 . : . .

Other than the vroad and construction provisions of the -
sixth clausc, Lne Unitced States did not assume any obligations
in Article 11, The sixth clause recads as follovs:, :
. : : i
- They [the Sioux] withdraw all prctence of
opposition to the construction of the railroad
now being built along the Platte viver and
westwavd. to the Pacific orcean, and they will
not in fnture vbject to the construction of
rajlxoad sagon-roads, mail-stations, or
. other morms of utility or necessity, which
may be ordered or permitted by the laws of
thn Unitzd States. But should such roads
or other works be constructoed on the lands
" of their rescrvation, the Government will
pay the tribe tnatevel amount of damage may
be assessed by three disintzrested commis-
. - sionecrs to be appointed by the President for . .
that purpose, onc of said ccmmissioners to

; be a chief or headaman of the tribe.

. _ .
: Insofar as we know, the substance of this provisicon
{i.e., to fairly pay for any xrescrvaticn lands Cﬂkcn-for
a3 blic purposes) has been cbligatory cw the United States

)
r-u

+ther under the trecaty or under Lhu rrsvisions of genera
~“, from 1868 to the present time, and no doubf many works
o beer constructed on the Siord rescvvabions durine this

»
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peried, o arsemo any Lands 'lcn in connecction thereirith
have »—on in wecord with the 103&1 ana equitable requirenonts
chtalning.  TL Messys. Feolscyow and Ring feel any such
takings axe avcstieonable, they should ddentify same and set:
forth tiiy weaseons., A further answer could be made at that
time. . ' . _ //

. : . A

Ques stion No. 12 .

. e e o et S

With respect co Axcicle X:I of this treaty, we maintain:
that the ratification by Congress of this treaty forcclesed -
thie usc by the.United States of Amerieca ARY OTHER POSSIDLE HEALS
of gaining additicanal land cessions flOﬂ the Lakcta Hation. ’
Does the United States feel that it has fulfilled the proz:n“onz
_of this article off the treaty? 1If so, when? and How?

. An°\01 Fo. 12 -

Article 12 of’the lu68 Tlea 2y PY ov1d°s., o .

Yo treaty for the ceSsion of anv portion
or part of the rescrvation herein described
which may be held in ccmmon shall be of any
validity or force as aga;nst the said Tndians
unless executed and signed by at least thrcc1
. ‘ fourths of all the adult male Indizns, occupy-
: ing or interested in the same; .and no cession .
i by the tribe shall be understood or construed ‘
in such manner as to deprive, without his
‘consent, any individual member of the tribe
of his righLu to any tract of land selected
by him, as provided in article VI of this

treaty. . -
Insofar as we can presently ascertain, this provision has not
been repecaled and accorxdingly is applicable to ‘ren fers made
of the Sioux rescuvation l“hdr. Nov;vcr, thie treaty provisica

51
docs net bar the United States from taking S'CI lands without
consent, the same as it takes 1ands frcm non-Indian owners
without theixr consent, i.e,, under its powers of eminen 2qin.




-

-

The troaty also does not bar Cenpress from taitiag Indian Tands
under Lts plenary powers to wanase Tadian affcirs.,  The cepinion
in Sieay Tribe v United States, 97 Ce. C1. 613 (1942), roos

to glzaL YTenzeh din Q%p{dlnlnﬁ tho distinction between these

two cxcdéntions to conscensual land transfers. Hote particularly
these woitdds from pages 668-009: ’,

These was iulierent in the treaty of 18063,
as onc ol the nccoaynrﬂly implicd conditions
thercof, the undenisble wight of Congress, if
it decwnd Lhe intere-ts of the Indians as well .
» - . as thosec of the Government and the existing -
circumstances dictated or required, to legis-
late undey the act of 1871 in whatever way it
might choose with reference to the management
' and contro) of the property and affairs of thc -
~Indians, even though such action should be i
confllct with some treaty pIOVLclon and aga Lnst
the desire of the Indians.

The Ccurt went on to show the: réason. for Llc rulc as also its
limitations (pp. G69-689) and cencluded that, under the facts

end laws pertoining thereto, thz Sioux were not enéitled to

-~

rurther recovery for the 1877 transfers of the Black liills .
and the Sioux huating rights. See also the cases cited in
Answer No. 1(c), above.. ’ ’

Thls cTalm of course, is cne of those which the Sicux
have broughL to. the THOLMH Claims Commission, and is one of
the pending dockets b”fOle that Conmmission. .

] We conclude that the prov***ons of Article 12 of the 1853
Treaty are still applicable and that except for eminent domain
takings or transfers made under the plenary powers of Congress,
Sioux reservation lands cannot bz transferred without the
consent of three-fourths of the adult nald Indians.,

. o Question Mo, 13

With vespect to Article XV of this treaty, we maintain

that when the Lakota people accepted the reservation outlined
in this treaty as a permanent heme °Lch_hcccp“1ncc thoreby
foreclosed any cession of jurisdiction by the United States
cver the Lakota Nation. lMow deces the United States interprot
Veeveonaat nepee’t? '

the phaccccolopy
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.shauld also be cousidered:

S ~authorized so to do % * * shall ever be . — - -

‘transfer, one should keep in mind that the permancency as theve

I - 24 -

éjlf.ﬁz;'f..h‘.az_li T
Article 15 of the 16068 l)OJL] wovides as followus:
. / o
The Indians herein named agree thot when !
the agency-house or other buildings shall
be constructed on the reservation named,
they will regard said rescrvation theirx
pexwancat hone, and they will make no per-
manent scltlcment clseulhcere; but they shall
lave the right, subject to the conditions -

. .

S
14

: and wmodifications of this treaty, to huqh,
. l as stlpulatud in Article 11 nc*cof. ;
/ . : !
S . : / :
{ i With respect to the "permanent home' concept, Articie 2

P
L) -

. The United States agrees that the follow-
_ing district * * * ghall be, end the same
is, sct.apart for the absolute and undisturbed

~use of the Indians herein named * * % and the
United States now solenmly aoré:s that no
. persons except those herein designated and '

perﬂ)ttcd to_pass over, sctrle upon, or

reside in the ter rltory described * % %,

Coaveyances .of 1and in thc UniteQ,States may be made for a
period of time or may be permanewt transfers of the land.
Parties to a permancnt transfer may select such words as they
choose to show the permanency. Other cheices, begides thosc
used in Avtizle 2 and 15 above, would include the term Yfee
simple,’ "heirs and assignces fovever," etc. Repavdless,
howecver, of the words used to de Siilutc the permanency of the

in stated is always subject to the United States' right to
take such lands under its power of ecminent demain or under the
plenary powers of Congress (sece Answer No. L2 above), as wz2ll
as subject to subohCL ent voluntary transfers made by the owners
thercof, ' ' -

|

-



Question Ho, 14
With,respeet to Arxticle XVI, how does the
jnterpret the phrase Nunceded Indian territery
Answer Mo, 14

-

——— P —

The n2aning of this phvase and the wights of the tribe
under it are in litdgaticn in Dockel Ho. 74-3 belore the Inc i"

Claims Comaission. The matter is complicated
feel that Dt would be proper for us to expreass

we do not
opinion on

and
an

the meaning of this provision at this time. The tribe is
represented by competent attorneys, and we feel that under the
cirecumstances we should owait the decision of the Commission
- before expressing any opiniom.
: .
. ; « Questicon No, 15 f
_ . - o A
With respect to Article XVII of this treaty, how docs the
Unilted Statcs intcrpret this artiris dncofar as it only cbro-
gates thosc portions of previous treaties and agrecments cha*
obligate the United States te provide mone clothing, or othe
& articles of property?
. - Answer No. 15 )

H °

Article XVII reads as follows:

It is hercby expressly unccrs*ond
abroed by and between the respectiv
to this treaty that the exccuticn of
treaty and its ratificaticn by the

J

: States Senate shall have the effect,
Y shall be coastrued as abrogating and
ling all treatics and aprecments hexr
, cntered into between thie respective

hexcto, so far as such treaties and

ments obllga'c the United States to
~and provide money, clothing, or cothe
of p?"rvrn"""" o ennly Tedg ane and hnnr!
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