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... rHE W·i-HiE HOUSE 

·. W A$ H I f~ G T 0 N . . 

. •. 

·. • . May 29, 1973 
., . ~-.. 

To the Traditional Chiefs and Headm.en of the Teton Sioux: 

.. . .. --. --.------ _.,. ___ ---. ~-. . 
-
Mr. ·patterson and the other four 'White . House Representatives who 

met ,..:,ah you on ?v1ay 17 and 18 hctve told me of their conversations 

with you and have repotted to me the resolutions and p:;;oposats which 

you have given them. · , ,. 

. .. 

As we promised, I a.m responding in writing to each o£ these- resolutions 

and ·prcposals. 
,. 

lo Establishing a Treatv Cor:unission 

m.iili, t!H.:. Cong..rt::~::> o.L i.he u.11iit:.:~ C~a.tc.:. :PG:Lssc.:!. ai:l ... A ... .::~{l~ St~::566) ;-;!--.:.:~ 

includes langu::.ge now 4esignated as Title 25 of the United States Code, 

Section 71. That language reads: 

11No L"'ldian nation or tilbc within the territory o! the -United States 

sball be ackno\vledged or recognized as an independent nation, t:ribe, or 

powe1· with whor:1 the United States :.n3.y contract by trec:-ty; hut no 

obligation or any treaty lawfully made and ratified with any st:.ch Indian 

:nation or tribe prior to March 3, 1871, shall be hereby invalidated or 

impaired. " 
. -·- ·-· . 

Wh<tt this means is that the days of tre2.ty-n:1aking with the American: 

·-­.-

Indians ended in 1871, 102 years ago. Any changes made in the t.e:!'ms of 

f~tk:s or law"i -:--ch t:n3 to ir:clj;~ns h;:we since been made by a_gre efi1T.~iffs 

:r..a.Uf;c ,~ !r;;:c eat:~ Hot.:.ses o! Congrcs::., OI by st;.tu~es o£ CongJ;ess. cmty 
#• • 1 - · L • • :---.1~ • 
~~'.:lr!Le_~~ c:>n .::.cs~Hlt.~-trr enange m ~v-a-y.-st? ~u..t.c..s_e_n_~:::tcd. s1ncc cot 1, suc:1 
:..~.s the I.nclian.Rcorgan~_;;~ti_~!!- Act. · - ··----···-

:.:~ere :-..rc co:nr!"'littccs of the Congress which spend a great dco.l of time. 

c"Jr.sil!c::inc the p:-cblcms <lnd needs of Indian pco~lc. One of thcs(' com­

mittees, the Sc:!:'. .tc Interior S;.:bccrpn•ittcc oa Ir:-:.!.i:'.n ..:\£:ztirs, i!; Gci::G to 

be p~ty~ng ~ vis~t to t.he Pine Ri<lgc ~cservalioa shortly. l:1sof~r as you 
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-vtir.h t0 propose ~ny specific changes in cx!ding treaties cr statutes, 
fhc Con t:res s is, · in effcc t, a Treaty Corn:-:; iss ion and you 5 hould m~~c 
ct:rc that your spo!~csrncn appear before t: ·,e Senate Subcor. ... "nittee and 

. nr c:sc~t their views a~· to which treaties O!' statutes should be amended· 
• 
and in precisely what way. In fact, I a1n today wrili;1g Su'bcorn .. "'n!ttee 
ChailTDan Abourezk and have forwarded to hi!n copies of the resolutions 
which you gave to Mr. Patterson during ycur twodays of rneeting_s. 

J ..... s l'vir. Patterson reminded you, the Presi.dent himself has proposed 
. _.additions to . and revisi()ns of the old,Jegislc.tion affecting A1nerican _ _, 

~dians. Enclosed is a copy of the Presi.clcnt1 s july 8, 1970 Special 
M:essage to the Congress in which these p:-oposalswere first made; they 

.have bec.n. repeated in the years since 1970; they have not yet been enacted 
by the Congress; the ·President still stand.s by them as embodying the -: 
changes "most needed today for the benefit and protection o£ L'idian interests .. 
The Committees of the Congress most co~cern~d with Indian aifairs are 

_also scheduling hearings on these legislatl·,re proposals of the President. 
If you support these proposals, or have cc:'i.l.ments .or changes to suggest, 
I hop~ you w:ill ar:r?nge to appear before the Con1mittees of the Congres~ 
and present yo1:1r . views. · .• . 

Protecting- Mineral and V/ater Rights 

.. . .. ·. . . .· 

·. 
'V'hen f..ir .. Patterso!l asked you ab.out ~.he a:-eas c! concern which your 
proposed Treaty Co:::n...-nission ·would reviev..-, you indicated that the n:::-o­
tection o! Indians' natural reson:i:ces righ~s should be an area 'of sp~cial 
attention. 

This is likewise an area of special conccr:1 to this Aclm.inist::::-ation, and 
I would like to te!l you some of the specific actions we ar~ taking. 
Secretar)~ lviorton has established a spc-::!2..1 0££i.ce of Indian ·water Rights 
within the Bureau o[ LT'lc:ii~n .:-'\.ffairs. That Office has ·~5 '\Vater right:; . 
inventori~s under way, has as~istcd in prc?aring for 14 lawsuits which 
have b e en filed with the courts and is in t l-. ·:; process of pre?ar.!.:1g oth(!rs . 
for fili n6 . The President has prcposed th ;::_ t the Congress c n2ct legislatio:t 
to crc<J..tc an Indian Trust Counsel Aut~ori~y to guarantee to Ind~<:~,n people 
tktt there will alw<1ys be an unarnbi.guous :=:::-:ecutive Branch defense of the 
:natural resources trust rights of Indi<J.::. n c ::'ulc. The attached l\fcssagc 
r1cs·cribc s the import<J.n~c which the Pre ; i C: ~~t attache s to this lcgisb.tion. 

· ... 
. , 
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Pend in~ the cre~tion of the Trust Counsel Authority, the Vfhi tc House 
has initiated an ~arro.ngc1n..:nt with the Attorney General ;:tnd the Solicitor 
General that whenever Jndi;:1n trust rights arc involved in cases before 
::any Federal Co'.ut, including the Sup::-cmc Court, if the govc::-nmcnt 
zubmits a·bricf which woilld, in the Secretary of the Interior's opinion, 
da."'no.ge Indian trust rights, it will at least include in the brief the · · 
argument which set!; forth a de!ensc of these rights .from the viewpoint 
of the Government as a trustee. 

1n a. landmark Indian water rights c~.~e·; Pyramid Lake, this Administration 
has initiated a suit directly in the Supreme Court to protect those ~ights. 
The brief we have filed is a statement on Indian water rights, of very 
br.oad applicability, as· is evidenced by the following quotation !rom the 

brief:· • _: --~- ·l- · 
11No lav:s a:uthorizing the construction of irrigation p::-ojects have 

· diminished the right to water for n1aintenance. of Pyramid Lake •••. · There 
. . I 

is nothing in the language o£ the Reclamation-Act of 1902 or any of its 
a.mend..:nents. that can reasonably be cons t:::ued to authorize the taking of 
waters of the Truckee River. tircviouslv reserv(;d for the P.. .. ·:ra:r:nid Lake 

- • ~ • .I 

!ndia..~ Rese:-vation, !or use on the Newlands Reclamation Project •.•• 
And we know of no federal legislation that can reasonably be construed 

. . 
' 

as diminishing th~ r!ght to the use oi water from the Truckee River System 
ior the maintenance and preservation of Pyramid La.~err. · 

... . ... 
'Vihat is needed· to assure the protection of Indian natural re-so~l·ces trust 
rights is not a. "Treaty Com..."'llis s ion" but the .. pass,·.ge of the Trust Cou.."'lsel 
legislation by the Congress and, hopefully, a favorable Supreme Court 
decision in the Pyramid Lake case • 

.. - ·-
li yon know of any specific Indian minerals or water rights matter in the 
Teton Sioux area w'hich in your view is not.being adequately handled by 
the Executive b~·anch, I would appreciate it if you would bri:1g it to my 
~tlc:ntion so th:..t we can have the question reviewed. 

3a .l\ ... Rcfe:i-cnCt!m Vote 

You p:1ssed a resolution indicating that it '\vas your wbh that a vote or poll 
b~ taken so th;lt it could be ascertained how zn;:1nr of the Teton Sioux people 
w"nted to bo b~d; to the n1cthod of In.t!i~n government used in lSGS, "nd 

.. 
I • 
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.. 
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arYh.:ndnH;nl~ c;1n (lccur only in ;lcccrdanc:c \'lith tne provlSlO!l!~ of t!1c 
... ·c ... nectivc articles r•ovcr.:nirw arncnclrncnl u: the docurnent::;. In sornc .. f-IJ _, •. > 

ca~r.:s, '!.:uch a~ tl1:! Ot_:lala Siou;-: con~;titutio;1, thi.~ can o:1ly cornc about 
either l;y a valid._ petition cr by a request of the tribal council, as I 
cxrJlaincd <!.bo;re. · 

.i 

In others~ such ,as that of the Crow Creek Sioux Tribe_. amendments can 
be initi2..tcd only by a request of the trib<!.l council,. while the Cheyenne 
River Si.ou:-: trib<J.l constitution requires a joint pc~ition and tribal council 

rcsoh..:.tion. 

You reco~nize that only the Congress can repeal the Indian Reorganization 
·Act as such, but these three methods exist for · determining the wishes of 
the Oglala Sioux people .. 

" 
' . . ,- · ~- ~ -·· -----·---=--·-

Of these three possibilities, I believe action should be deferred on the third 
until it is clearer what the progress and exact ti:ning will be on the first 
or second methods. In view of the actual legal effect of the first method 
(as compared with the third, which is only an opiniofl sample and thus 
merely advisory in·· "its · effect), and in view of the assurances we have· been 
given from Pine Ridge, I \vill rccorru-nend to the Secretary of the Interior 
tl1af the referendum be one provided in Article XI of the Tribal Constitution. 

4. Criminal ·Ju:risdiction 
. . 

I have car-efully reviewed the Resolution which you pas·s-ed on this subject 
f:'..nc1find that in one important part it is factually inerror. The cases which 
we have been able to identify mentioned i:::-1 t:!J.e fourth parag-ra?h of that 
.Resolution did not occur on L'1dian Reservation land anc! are therefore not 
mati:ers of federal criminal ju::isdlctlon. LJ. e·ach such case, · a ·State trial 

-. 

· has been held. LJ. ~ac:h such C<:!.Se a separate inquiry has been made as to 
whether any fede:ral s ~atutes were violated and in each such case the finding 
has been that they were not. I am sure that the Oglala Sio,n: people would 
prefer to ayoid intervening. in matters which are now State jurisdiction just 
as much as they want the States to avoid inte:-ve:1tion in mz.ttc:-s exclusively . 
o£ Oglala jurisdiction. A4herence to this principle of separation by both parties 
·would grca~ly advance efforts to achieve Indian self-dc"termin;:ltion. 

The Bureau of Indian Affairs, with the assist~1 .. .-·1ce of the U. ~· !;.{arshal5 Service, 
is 1-lo\'J upgrading the law enforcement personnel on the Pine Ridge Rescrv::!..tion 
th..rou~h the initiation of anproo-riate train~:1,..,.0 pro rr ra!Us and consideration o£ 

- • ~ . 0 

CJthcr corumt:.nity S-(!rvices that law enforccn1.cnt pcr·sonnel can provide • 

.. 

I 
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5. Civil Juri~diction : 

1 am very r:1uch aware, fron1 the report to me cf the 'Wh!.tc House 
Rcprescnt~tivcs, of your concerns about civil rights enforcement on 
the Pine Ridge Reservation. As }..1r. Patterson mentio::1cd to you in 
his comments on May 18, this may be a problem 0::1 other Indian 

·Reservations also, and as such it is important to us because the success 
of the President's new Indian self-determination policies will depend 

···on the effectiveness and fairness of~l."'ldian tribal governments generally. 
The Assistant to the Se"'cretary of the Interior for Indian Affairs, . 
Mr. l.1arvin Fran.1din, has recently spoken in the same vein: 

n li we restudy the majority of our tribal governments. we will 
find that t.ribal councils as provided in the constitutions arising from 

· the Indian Reorganization Act were adequate iii those depression days. 
But today, the reservations are engaged in multi-million dollar enter­
prises~ housing programs, reservation deveiop:nents. _and in contracting 
that dictates ·a. need for updating_ the governing structure. No longer is 
the autocratic form adequate to meet the varying needs fpr assurances 
Or '""r'f"J-I·en~ covP.,..,.,,...,.,,. .... ~~1 ;,.,..,.. .. :.._....... '1-K~-·- c.-7t.. .• ,.. ---- , ___ . - .,_ · ~ ·• • ,.. , • ( ._. .. __ . • .•••• ··- .._ ·-·· _ ... .., .... - • •• --•·] .,.., "..,·-.. w _ ...._.._ '-' UV""( .&. .._. V L.::O L.O_~.g. -I.Ut;1J:' 

c:_E:~st~~~_icns to provide for those checks a~d balances between its ex~cutivc, 
legisla ti v:e-2nd j",..:~: .... : ... ! '!-;-:-u.n.chc s with a. broader selecticn for fill~pg· those 
positions in the hands of the. tribal ~-~mbers." ---- · 

- .... - Cl • . .... 
11 This is :r-ecognized a~ a key element in the matter of sclf-deter­

minatiGn _and carries a high priority in the Interior Department in working 
with t::-ibal gove:rr ..... -:;;'lents to make then1 capable of assuming responsibilities 
beyond those now cxercised .indcpendently. 11 

• 

'Ve have t~e following responses to your, concern in this a:rca: 

a) As referred to in the April 5 Agreement, there has been since 
lv1a:(ch 26, 1973 .a civil rights investigating team active on the Pi:1e Ridge 
Re::;crvation. That team's activities arc continuing, pursuai1t to the terms 
o[ the April 5 Agreement. !vir. Pattcr.son introduced scrnc of those officers 
f:o you during your meeti:1g; others \~iill be added anc the o.fiiccr in ch2.rg.e 
~t the time you receive this letter is lv1r. R. DcrJlis Ic:ke:!:; who can b~ 
CO!!tc:-.ctcd in the nu~ building tn Pine Ric.lgc. 

·t; 
.. , 
I 
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b) Up to this point, this team has received 51 co:-:lplaints_. has i::vn::sHgated 
40 of them, with !1 rnore pending, and has inter.·ie\.ved 356 different 
v;itncsse:;. In the op:nion o[ the investicating attorneys, only 4 or 5 of 
these cases arc.: accompanied by soli1 enough evidence to vl'arr<:!.nt 
probable Gr:lncl Jury 2.ction. I urge you, as 1v1r. Patterson and 1vfr. Soller 
;lid, to bring any specific con"lpl<:!.ints you have to the at:.:enti.on of 1v1r. Ickes 
and his special team, so that they can be promp~ly investigated; but these 
complaints must be supported by hard evidence . . . . . . ., 

• ·C,. • • 

~) To facilit~tc the presentation of"'iomplai:nts, the civil rights investigating 
. team tells me that they plan to have a mobile van of lawyers and FBI 

pcrsorJlcl visit seve:ral ar cas of the Pine Ridge Re s~rvation during Jl.L'"lc 4..., 8. · 
These visits will include a visit to F~yle and I a1n asking :rvtr. Ickes to 
inform you ahead of time of the precise date and time the group will be 
_at Kyle, so that you and your colle2.gues c2..n conveniently appear. : But 
again, I counsel you, you must have specific, hard evidence rather than 
merely rumors or allegation~. 

~} L-: -.·!~·:: -:-! th-:- .,.,~ t.inn.::tl i.n1portance of !nd.l~n civil :rights, the "\'Thite 
House is supporting Assistant Attorney Ge!leral Potti:tger in his decision 
to assign attorneys and other staff mcmbe:-s of the Department of Justice 
to.a special India:t J;"ask Force to cxarrdnc, identiiy and pur-sue the special 
civil rights problems of .. luneri~an Indians. Indian p~ople must be 
gua:ra.-··1teed fair and l2..wful govc:;-nment, precisely as set for-th in the l::1.dian 

-• 

Civil Righ~s Act. I a1n not,· in this letter, making any juc!gr-1ei1ts that · 
any Tribal official at Pine· Ridge or any mc1nber of any other Tribai Govern-· 
mcnt: is in violation of .the civil rights statutes; hut in fact I am sur~ 
that the elected Tribal Goverl"'~""l'lcnt officials all o•rcr the nation ::;upport 
my statement here and will"work with l\·fr. Potti:1gcr and his staff in 
making s~re that civil rights guarantee's a:-e respected and enforced. 
1'/here investigations arc necessary they will be nLadc ·and follow-up actions 
taken. 

e) ! have spoken to 1-h·. Franklin and also to t!1e head of the Department 
of the Intcrior 1 s team of lawyers which is drav:ing up a model code for 
the ~v:l~:.in~s tration of Justice in Indian cou:.- t5 -::ursuant to 25 USC 1311 

4 • 

I h~vc askt!d both of then-\ to accc!cr·atc their effort!; to design further 
guar;tntccs for fairness, for the sep:uation of powers and for effective 
civil right5 cnfcrcen1cnt in Indian areas, includ.ing. but not limited to. 
all the Tc ton Sioux- reservations. 

'· f 

• 
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f) Now present em the Pine Ridge Re~ervation and actively examining 
. the fin2..ncial rccon.ls· of both the TriLal Council and t:1e Bureau of L'ldian 
Affairs . is a spcci:\.1 team from the ind;~pendent accounting finn of Touche_. 

· )loss and Company. \'{e expect that their report will be finished by 
July ZG and I am assu:-ecl that their final S~l11111ary report will 'be available 
to any member o[ the Oglala Siou.~ Tribe who ·wishes to inspect it. In 
our opinion, financial accountability of goverr....mcntal bodies -- whether 

. Indian or non-Indian -- to. their citizens is as important as the civil 
~irthts ffuarantees I mentioned earlier. 

C> Q 

g) _1\n essential part a£ civil rights:guarantees for .. mi:hority ·or dis­
adv:mtaged citizens is access to legal services. I do not 1-Jlow hov1 many 

. o~ the Teton Sioux peoples have had the. benefits of _a legal services program 
on their respective Reservations, but I will promise you that as soon as • 
the new: Legal Services Corporation which the President has recommended' 
is ere.~ ted by the Congress, I will recorn..TJ1e~d to the Board of .the Corporatio:1 

·that they conside1· suE:Qorting a~ective Indi?.n Legal Services progra..TTI, 
including the Oglala Sioux. My rccommend~tion \-r.rould not ·be b1naing on 
the !1ew Corporation, but I .feel certain they would giy~ it .full conside_r~tion. 

~} !.''.!:dr.~ ~!-!~ ~~~ti~~!: of ~ . ..fay !?-18, 1,.1'.,.. P?.tt~!"~-:>!'!. ~0t~r:! ~t !~2~t IJ!!~ 
reference to what he understood as Social Security benefits not bein~ 

• . 0 

_made available to an allegedly eligible Indian ind.ivid'-!al. If you wi~l give 
us the names and Social Security nuinbcrs of any Teton Sioux Indlc.ns \vhcn"'l . 
you claim are improperly being denied social security b~nefits, we will 
be glad to have their cases checked by the . properauthorities)~.ere. 

6.. A Second 1vfeeti.ng 
. : t 

.: \ . . 
You have expressed a dcsiz:e to have a ~eco~d meeting with 'White House 
rcprescnta_tives, and ~ave suggested May 30 at Kyle. 

. .-.. 

Please permit me to :nakc· an alternative suggestion: a second Inceting 
may tu.rn O'..!t ~o be useiul, but first Inc ~d to have your comments, in turn, 
on the subst:mcc of this letter. \Ye need to have thein in wribng so th<'-t the 
five \Vhite House representatives can consider thcrn and go over them 
with our colleagues m the Executive Br4J.nch. 

~ .. 
... 
I 
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I t} 1 cr-::for~ :respectfully sur,gcst th~t this step be ~~];.en first~ and that 
·; ou, U:c traditiol!al chiefs and hc2.dmcn, per:::on2.lly put in \'."riting lhc 
;;·,~rg(::..-tions, qu(.;.:.fions or connncnts yo·,t have in rc!>pon!;c; lo th!:; co!n­
!':-1;_:nic.:tion. Ti:cn 1 suggest lhat we ~1rr2.nge our sc:::oml !ncct ing -...v ithin 
a few weeks after I receive your cornn1ents .a::--,d I <un prcpareci to set 
t'. dcfir.itc d~tc for that meeting as soo11 as your c01nmcnts have been 

received. 

. . 

H .is requested lhat in your letter you identify by narrie ar..:i address the 
sp(!ciEc tradition~! ci:-ic!~ and headmen fro:::n the Teton Sioux Rc:.crvations 
v T::.o- ~Lt,·~)ld be invited to the second ~peting.. In order- to ensure a 
bnsi11c~;!dike cmd productive meetings we would lil~e your gual~a.ntee thc:t 

.• 

. the I.ndiar~ side will be represented by ju::;t these nmncd chiefs ~nd head­
men and your counsel., lvfr. Robidoux. ~ .... 

. . ·.-
7. 11 0t-her ·wounded Knees" .. -. 

. . 

Mro Patterson tells me that during your taL~s 6 several Indian speakers 
:referred to the likelihood of other confrontation si:;ua.tions i...J. the future • . 

Gentlc~cn, I must repeat to you what Mr. P~tterson himsctf emphasized: 
insqgation of further civil disturbances and. violat~ons of local or federal 
l~w ·will only b:::-ing grief to L'>ldian people the!nselvcs. Indians '\Vill lose 
rnuch of the sympC!.thy C!.nd support they now enjoy from this Ad:ninistr~ticn. 
from .the Contircss and from the public. The possible actions I have 
indicated in ~his letter will becom~ m·uch less possible; the pas~:o:ge of . 
constructive lcgisl2.tion will become less likely. I am confident. that 
you and Indlan lc<::.ders throughout the country, bcL1g ge:mni!lcly interested 
in meeting the needs of Indian people, \vant to accomplish this in a positive 
\'!<JY and will reject the false advice of those who would only lead you back-
':;,rards. , . 

1 look forward to _b:!aring further .:£ron"l you • 

.Sincerely, 

Leon::>.rd G:lrmcnt 

• 

.· 
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WASHIUGTOil 

Janua!·y 8, 1974 

• f . 

Dear Chief Fools C:row and 1\1atthew l<in~: 

On bch2-lf of the President, I want to tharJ~ you fo1: your letter of · 
No vern bcr 19 to him, and for the specific questions you enclosed in 

. . 

the Bill of Particulars which Vine DeLoria delivered to D:r-ad Patterson. 
We promised to have a d~tailcd response lo the specific q'...!estions, and 
the enclosure. to this lptter, prepared pr~ncipally b}~ the Department of 
Justice, constitutes that response. As you a.s}:ed, the response avoids 

·1·hetoric and" soothing words" in its answers and confines itself to facts 
of history and law, with citations of statutes and Court decisions; By 
way of preface, however, I would like to 2..dd a personal wordo 

The Sioux peopic have been raising questions about the in1plementation 
of the Governr.1cnt' s treaties with the Sioux since. the 1920's. At that 
time, . the speci<Jl pl2.cc in the judicial branch '.•.rhich the Congress authorized 
to review and decide those questions and clain•s was the U.S. Court of 
Claims •. Behveen the 1920's and 19•~6, the Siou:.: filed eleven claims cases 
beio:re the Court oi Ciain.1::;. 

The eleven cases \vcre resolved· in favo:r- of the United States Government, 
with the Court cf Claims finding that eith-:!r the United St<ltcs had fulfilled 
its Treaty obligatio~s, or that 'the Gove:::-nmcnt had p2.id the Sioux more· 
than the damages w·itich they had sustained. 

In 1946, a new avenue for claims was opened up to Indian people bj~ the 
creation of the lr:d.ian Claims Ccw_-nission. As the answer to question four 
here indic2.tes, the ·western Sioux tod2.y h2.vc seven pending dockets before 
the Indian Claims Comrnission; there has not yet been a final decision in 
any of the sc seven. 

Your letter therefore comes at a time when some of the very issues of 
concern to you <lre in fact being adjudic.-:.tcd by the .::;peeL::.! body which the 
Congress has established for this r:nupo.:; ,~. I an1 ~:varc that the p:r-ocess 
of 1·eviewinG these seYen c1aims has beer: lengthy, ·Jut at cz.ch stage of the 
review, certain ;).p?cals h:tvc been iilcd by the.atto;·ncys fo-r the Siou:-::·-
~r; is of course their right. The result, ho,.vcver, is a prolonged adjutli-

.. 



.. cation procc!;s. Dut il is .still going on and fino.l dcciGiono '>vill eventually 
come. If the Sioux win, the compensation ;,.,vards by the U11itetl Staten-
to the Sioux will amount to n1any n1illi.ons of dollars. 

As the encloGed re~ponse indicates, if you have any ;:01-npla.ints about 
how these suits· are proceeding you should contact the attorneys who 
hav£! lone been rct~incd by the Oglala Sioux people to represent thexn in 
these lawsuits. 

You <'.l"e also a\~tare, of course, that your cormnunication to the President 
is not the official position of the Oglala Sioux. That can come onl)' irow 
the elected Tribal Council and Tribal Officers of the Oglala Sioux. We 
respect your right to differ with the Tribal Council and to send us your 
vie\•is; in fact the five '\lfhite House represe:1tatives who spent tv.ro days 
v~ith you aml your colleagues last lvfay came especially to receive those 
views and to hear you and your associates who spoke: to them. But, as In 
any democratic society where there is contention and. differing opinions, 
the pr.oper court of last resort is the ballot box. Fo1:tunately, the Oglala 
Sioux people are a~out to have the opportunity to e~:press their ,views and 
to give thei.;- governing mandate to candidates of their choice short11· in 
an election at the Pine Ridge Reservation. The United States Government 
is totally neutral \vith respect to the outcon!c of that election, and we look 
forward to working closely \vith whateve::.· Tribal Council and Officers 
receb:c · the '1nan<late of the Oglala Sioux electorate. 

1-Acan·.vhile, I believe that the enclosed ansv:crs are as specific, complete 
and detailed as possible. This is what you requested and this is what we 
have endeavored to do. \Vhat these ans'.vers say, in sum, is thc>.t the 
1868 Treaty is still'!- valid legal document, with its obligations still in. 
fol'c;e except inso~~r .1s any of them have been changed by the Congrcssp 
by the parties, satisFed by litigation or expired - and that ha~ happ~ncd in 
several specified instances. I note that yo'J. plan to study our respo'::1se and 
reply to us once more. If your understand:ngs on any of these questio:ts 
nrc different from ours, we will wel.corne tha~ further '\vord from you. 

I think these exch::mges are more useful than further large meetings at this 
time. since they may h~lp to define wilh greater. prc::;ision wl:tat it is about 
the 1868 Treaty and its implen1cntation thz. t is troubling you and your colleagues. 

In closing, I express tl.e hope that both you as Indi:1n. people as v:e!l as 
those of us working in the area of Inciia!1 a[f;:>..irs in tF .. c Feeler<!.! Gove:-nn-:.cnt. 
will look ahead <lncl ::wt just back-..:-1ards. I h;,.tvc iw d:::s!.:re or inclin;J.tio:n to 
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'defend the p~!;t two ceriluries of treatment of Indi<:>.n pcoplc!J. In m~ny 
in::;tan::cs, they v;cre centurie~ marked by shameful conduct toward 
Jultans by the Federal Government, The President has bro!~c:n with that 
p:~sl and iri his ]"-.1cssagc of July 8, 1970 set an agenda for the future 'Nbich. 
it. in a fund;-tmcntaliv new direction. I hope you anrl your c:t~oocialcs will 
join \vith us~ and with the princip::tl nationwide Indian orgC1nization in working 
f.c_r the acbicverncnt of that agenda. 

It is not enough to curse history to undo or repair historic wrongs. \'/hat 
is essential is realistic and sustained action using the intelligence and 
energy of all those persons and groups in and out of government who under­
stand the legitimacy of Indian grievanccr; and the compelling need to act. 
on them·. 

. • ..-

I • 
f. 
I 

Chief Frank Fools Crow 
Mr. Matthew King, Chairman· 
Oglala Sioux Treaty Council 
Oglala, South Dakota 

attachment 

. . · 

/ . 

Sincerely yours,. 

Le.onard Ga.rmen~ 

Assistant to the President 

.. 
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Docn the United States c~ America regnrd the Trcnty 
~ o .... April 29, 1868, 15 Stat. 635, rntt.ficd Fcbrunry 16, 1869, 

and proclaimed by the President of snid notion en february 
24, 18GO, as a valid legal docum~nt binding the L<~Icota Nat:icn 
and the pnited States in a · legal relationship? 

f 
' 

,. I . Ansi·:or No. 1 
• 

I . Insofar as the 1868 .Treaty has net been chang~cl by the 
p

1
ar:tics, changed by legislation, sat1,..sfiecl by litig~tion, o;-. 

expired it is binding on the parties to the.same e~tent th~t 
oth~r treaties are binding and is a valid legal do~ument. The 
ext~nt of its modific·ations m~d of its pinding · ef~ect on th~ 
pqrties is deve~oped more fully bclo~. 1 • · 

• i . . .. 
g~esti[Jn No. l(a) . 

If th~ Pnitcd States doi=s not regard this t::-c,)ty as u 
valid and legally binding doc~~ent at what point did.tha 
United StateG disclaim or dct:lare j.nyal.~ci _r;ucb tre~ty? 

• . . . . . \· . ~ . 
.Ans't·7er No. 1 (a} 

•· • 
. 

To our knm-1ledgc, the United States has never disclniLT.ed 
or declared invalid -the 1868 T~eaty" as a whole. As noted, 
portions have been modified, revoked, supercede~, or satis­
fied. . 

' 

\ • • 

• 
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Question No. l(h) --•·. 

If the United States docs not regard this treaty as a 
vali~ and lcg~lly binding document, what document docs the 
United St:1tcs regard as legally binding upon either party 
or both parties? 

' 
- i 

I 

.. . --- . -- -·-- -:-- ---·- --- -·- · Ans\·:rcr No. · 1 (b) . 
( • 

. 
- =- : 

The E~x.tcnt to ";hich provisions of · the 1868 Treaty huve 
·since been modified and the extent to_which they have not 
~een modified, and the:ceby remain as active treaty com.'llit-­
ments, are shm·m below. 

. . ' " Question No. l(c) 

If the ·United States does not regard this treaty as 
valid and legally binding upon. it, what is the basis for the · 
claim oy t:he United S·t:o.t:es char: it: has any juris diction over 
ihe pe6~le 6f the Lakot~ Nation, at all? 

., 

'Ans\·7er No. 1 (c) 

As noted in Answer No. 1, above, the United State~ does 
regard the 1868 Treaty as valid and as bin~ing as ether 
treaties to the extent its provisions have not been chanscd 
or satisfied. · 

• 
Even in the absence of jurisdictions conferred by treaty, 

it is well established that the United States has general 
jurisdiction over Incli.:1n tribes. See Stcnhens v. Cherokee 
Nation, 174 U.S. 445, 478 (1899); Lone Hol f v. Hitchcoc:-~, 187 
U.S. 553, 565-566 (1903); C11o ..-it0. ~T. T:-;m;'> 224 U.S. 665 
(1912); Sl1osho~c Tribe v. Unjtcd States, 299 U.S. 476 (1937); 
S • ,.., · b 1 1 • t · S ... n- C ,_ ""l ....... 3 (194?) I 1ou:-: 1rJ. c v. l,n:. ec, t.1.LC S , ':JI ~.-. v • o..!.. ... • n 
Fedc-:.: .:1 1 ladi;::-1 L::H, G.l'.O. 1958.~~ page 2l . (and the cases cited 
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At' the outset 'He \:ish to cmnhasizc the . 
fact tlw.t the e:-:crcise oi thcs~ plenary 
constitutional pm·1ers, Ht1ich emanate from 
the people, cannot bc. liE~ited by treaties 
so as to prevent later repeal, modification, 
or adjustment of the tre~ty provisions by 
Congress in the exercise of its constitu­
tional pm·wrs, insof.:".::- as they arc operative 
as lmv \·lithin the United States and its i . 
poss.essions. The ple-:.1ary pm·:rcr o£ Congress 
over the Indian tribes, as long as they . 
continue to exist as such, and their tribal 
property, cannot have been r~ndered in- i 
effectual by any Indian tA:"eaty. .. 

. Plainly the lmv ·gives Congress jurisdiction over the 
Sioux tribes, the same as is provided over all other Indian 
tribes in the United States. 

i 
' , . . . 

! . • 

Question No. 2 

' 
l~1at is the current status of the 1868 Treaty? 

( Ans\·ler No. 2 ------.--••• 
'fPe obl:'.gations assumed under the 1868 Treaty remain 

obligatory upon the parties to the same extent that other 
treaty obligations are obligatory insofar as they have not 
been satisfied or changed. · ·· 

\ 

. g J • 
tteSClOTI 

\ 
i ""·To 2 ( ~) :. , • c l 

l·Ihat articles of this tre.:.~y docs the United States 
~cgard cs binding upon it? 

gues tion :·~o. 2 (b) 

l<Ihat articles of this trc~t;r docs the Unit'cd StJ.tcs 
believe that it has fulfilled? 

' . 
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Standing nlonc the questions are rather broad. H.:zny of 
' them> however, nrc answered below as part of the specific 

answers to later questions. Additional ans~crs can be made 
if ~clditional specific questions are posed • 

. I 

I I 
! i .. . ··-··-··-------------- ····· ···· ·-- ---·~--· ------·- --- ... 

g t. ~l ues J.On 1-0. 2 (c) 
·l . 

I I 
. i ! What articles of this treaty does the United States 
a~mit having not ye~ fulfilled? / 

i I , 
I .I '.... • ' . f\ns·r.:u?.r · No .. . 2 (c) ..... . . • l 

- - - !' 

None., in the sense that the Unit_ed Si:at.cs has failed eitl1cr 
toperform or satisfy-the obligations assuw.cd. See generally _ 
S • ""1 l~ 1' ' -) "' •" Un..! t,.... d l" t ~ t n s 0 r C t C -J. -. 'f 0 "' ( 1 0 1 1' • . • :J () ll X . . I t... " • .L L ,") ,, ~ • • "J J • • I L. : u .1. ' J.. :;I"" J • 

Plaintiffs' suit 'therefo~re: is ba~cd 
primarily OD the alicged violatio~s of · 
the treaty of 1868, or failure to ful­
fill its obligations. * * ~ 

The Co~rt concluded: 

lve hold that the 
treaty of 1868 have 
both in fact and in • 

.· . . \ 

obligations of the 
been cor.1pliecl ·Nith 
effect. t 

I 

Also see with resp2ct to gener3l annuities, Sioux Tribe v . 
United· Stntes, 85 Ct. Cl. 181, 195 (1937), ccrt. den. · 302 
u.s. 717: 

* * * This amended petition prcscn·ts the 
claim of the . Siou:-: Tribe of Indians for 
c1amaecs sustained by the· alleged fo.ilure 

' 
• 
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f tle U1ited Stn~cc to fulfill its obli~ri-o. 1 1 <~" (.;) 
tions \·:ith reference to annuities promised 
to be p.::lid to the Sioux lncn.:ms in the forr.1 
of property or money by the treaty of April 
29, ~868. 

The Court concluded: 

' . . * * * Under our construct1on of the 
~ ... --- ···-- - . . . 

:langu~ge used in the treaty, it is clear 
ithat plaintiff cannot recover. _. 

·.; . . .! 

• I 

• 

For additional details of the United States' performance 
of its 1868 Treaty obligations, see artswers below • 

• 

. . · 

· Wit~ ·~espect to Artir1.c I 0f s?i~ t~e~tyj w~ ~P3~rrl thP 
dispatch -of federal · n~arshals to the Pi-ne . Ridge Indi~:1 Rescrv.:l­
tion last winter as a viol~tion of said article in that s~ch 
behavior violates the provision and promise of.Article I that 

· the United States "desires peace, -D.nd they no-:v · pledge their 
honor -to maintain it." Hm·l docs the United _States justify its 
invasion of the lands of the Ogl.Jla Band of. the Lakota Nation 
by f~deral marshals last winter! 

., 

We are unable to see ho';·l dispatching tne Federal .marshals 
to the Pine Ri.dge Indinn Rcser.r.::1 tion violates the United S tn te 
1868 pledge to try to maintain pe~ce. This would appear to us 
to be a performance of the ple dge rather th~n a viol3tion 
thereof. One of the purposes of s ~nding United States marshal· 
to the rc~crvation \vas to prese:.:.-v.;;. the peace as pro:niscd in 
Article I of the treaty. 
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Hi th res pee t to the concluc t of those m.:1rshals and the 
other Federal law enforcement officers last year, a distin-
guishcu Indi.1n nuthor pncl critic hns ·Hrittcn: / 

The fcr~-:!r~l govcrn:-::cnt proved to be ~n­
credibly patient 't·:it:h the AIH militants.. It 
was appn1·cnt that several federal l<1Hs had 
been brol:C'n, <:md the conservn tivc Indians 
demanded that the government usc force to 
remove th·~ nrmcd occupants of Hounded Knee~ 
The admin:tstration felt, hm·1cver, that tht.:~ 
saving of lives 't·JD.s more import&nt than . 
enforcing the lm·7 in a rigid :11anncr. To ; 
prevent blopd~hcd, it conducted prolonged 
negotiations 't·:>ith the embattled Indian- ! 

.. 

• 

· - protesters~ thereby winning the gratitude 
and confidc~cc o£ the great majority of · 
lridinns \·:>hose stronges~t concern ~·las to 
prevent nn).,. ·loss·_ of life. · -!:'~'* -· 

. . .. 
·.- It ~fs cl.ear, .hm·1ever, that a nc';·:> _stage in 

Indian affairs has a;t~ri,jed· 't·7hich· can only be 
solved by funda~entnl changes in the status . . 
and policies of trib.:1l govern6cnts. .Such 
basic change:s cannot be settled either by the 
Indinns or the federal adm:!.nis tr <1 tion. Under 
the U.S .. Constitution, only the Con!_;rcss can 
legislate new policy in the field of Indian -
sffairs; so future -solutions will have to wait 
on the cumber~ome proce~s of legislation, 
preceded by the hard work ~£ intelligent and 
i-nformed persuasio~1 ci£ a naj orit.y of the 
Congress. [Footnote: Fro:-a "The !\c\·1 .Activism" 
in DlALOGUE, 1973, Vol. 6, # 2~ edited by USIA~ 
pages 11-12.] 

0 
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, 
HJ.th rc8pcct· to Article II of said. treaty, _ ,.;c reg:trd 

the buildipg o[ d~rr,s on the l·ii5sout·i River as a violation 
of . the trcnty 1·7hich continues u:-:til the prese ilt in that the 
United States hus unilaterally ~nd unconstitutionally dcpri~cd 
thcLakota people of their richts to use all of said Hi.~sou:-i 

. River., .the. t;:otql.ity of snid ~-ivcr laying ~·:lthin the bou~dnries 
of the Lakota NAtion. · What p6sition doris thci Onitcd .. Stdtcs · 
tal<c. \'lith resp(ic,t to this violntion? J 

I • 
I , i 
' . 

No. 4 

' 
•• I ! 1 

l . I i 
- . I I . . 

' Th~ descendant · tribes of the . anc~s t:r·a~ Sioux groups \·lho 
t 

entered into the 1868 Treaty arc present:ly suing the United 
S~ntes undcr . the provisions of the Indian Cl~ims Commission 
Ac~ of August 13, 1946, 60 Stat. 1049, 25 U.S.C. sec~ 70. 
Th61t case alleging claims based on the 1858 Treaty is docketed 
as No. 74, before the Indian Claims Commis~ion. Dockrit ~o. 74-1 

embrnces t:hcir c lair:ns baseci en i:he Ac1=. of february 23, i.o 77 t 
- arid no·cket Nos·. 1_15.-.119 ·· rcqt!CSt . nc~o.unting~ by tl1e Unitc:d State: 
"for failing to pcrfo~n treaty obligations. Th~sc s~its ~~y 
embrace, at least in part, the complaint; set forth :Ln Question 
No. 4, above. HoHcver, to m<:~kc sure j:hClt f.:he ccmpl_:tints 
contemplated under Question i,:o. 4 ~ arc inter~ded f:o be included 
in the Indian Claims Coramissio:1 2:~:tigation, \·iC . :t:"ec.ap-.:nend t:hat 
Hessrs. Foolscrm·7 and King contact the Sioux at;:orneys hnnC:L .. nti 
the litigation. They are: ; · ~ 

Marvin J. Sonosky, Esquire· 
2030 H Street, N. W . . 
Washington, D. C~ 20036 

Arthur La'znrus, Jr., Esquire 
600 NeH Hampshire Av e nue , N. \·7. 
Washington, D. C. 20037 

Uilliam Hm~·ard Payne, Esquire 
1086 Nntion~l Press 0 uilding 
Washington, D. C. 20004 
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)
~hcsc Sioux at torncys shmild f1 1 so be contacted . for conf.i n:-.3-
...:ion of, or c:·:cep tions to, the o thcr nns-:-;rcrs set forth in 
thi: mcr.wr.:1ndum \·:hich relate to. the cl~ims, or. po~siblc 

, cla~ms, presented . under the Indl.::m CL:n.ms Conunlss~on Act. ... 
I . 

• 
Question No. 5 

, I . 
· i Hith ·respect to Art:i.clC! III of said tr~aty, v7C regard 

the acts of the United Stat6s consequent .to the Treaty of _ , 
1868 as violn.t:ions of this article in that \.fe arc unn:;.;r.:!re of 
any effort by the United St~tcs to determine the ar~10t.!n.t of 
arable laud suitable for the people of the Lakota Nation. 

· noes the United States maintain that it has fulfilled this 
drt;icle of the treaty? If so, \·:hen? And hor,-1? I . I , 

.. 

. . .. . . 
; 

. . 
Article 3 · of the 1868 Treaty provided:· 

: ..• 

I· , . .. . . • if it shQ.l.llcl. aonear frOiri actual survey. or 
other satis.factor}: examination of· ·s ·aid ·. tract • 

of land that it contains lesi than one hundred 
and sixty ~crcs of tillable· land for each person 
\·lho, at .. the time, mny be authorized to reside 
on it under the provisions of thi·s treaty' and. 
2 very considerable nu:pber of such persons 
stall be disposed to c0iT..;-ncncc cultivating the 
soil as farmers, the United States agrees to 
set qpart, for the us~ of ~aid Indians, as 
herein provided, such additional qunrttity of 
arable land, adjoining to "said reserv-ation, 
or as ncar to the s~me ~s it can be obtained~ 
as may be required to provide the necessary 
smount. 

It appears that not "a very considernblc number'r of Siou:-: 
·were ~'disposed to commence cul tivnting the soil as f.111:1ers" 

. in the yc~rs follm-:rinz the 1868 Tr.caty. In fact, very fc.,, . 
were. Sec Siou:: Tribe~ v. United .St<Jtc·s, 86 Ct. Cl. 299 (1938) 
·ccrt. den. JOG U.S. 642,. and Siot.::·: 'l'~i~Je v. United St ,:t!:.'~, 

. \ 
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R9 Ct. Cl. 31 (1939), discussed below, Acco~din&ly,_in the 
_abs.encc of: a specific slt0'.1ing to the cont:r:1ry, the United 
St&tcs mai·1tainr thnt it has fulfiJ led Article 3 of the treaty. 

gl1cstion 17o. G I 
With respect to Article V of the trcnty, '\·;e: rnnintnin thnt: 

the United S tntes has failed to enforce the provisions o.f this 
article to the b<:·ucfit o£ th2 L.J~(ota people and th.::1t: fnr from 
keeping the a~cnt 1 s office open to invcstig:1te casen nf cleprc­
d,,tion on person ;:md property the nge11t an<l h+.s succcnsor tllc 
superintendent have ·aided and nbcttcd such depredations and 
that thei-r actions led directly to the confrontation nt Hounded 
Kn,~c. lf the U11ited States feels tl:at: it has performed :t.ts 
duties under ~1is article in good fpith, can i~ li~~ :its efforts 
to p~rf~im its duties and thetr ~espl~s? i J: 

I 

l 

. f ~ ~ . 
. l . . . .. . 

• I 
I 

. . 
Tl1e Un:t. ted S tatas agrees th~t the C~gcnt: 

for pa;i.d }ndians shall in the fut:urc mn1~e 
-his .home nt the a~cncy-buildirig; th~~ he 
shall restd~ among them, and keep an off!~c 
open at all. times for the p~rpcse. of pr~mp~ 
and diligent inquiry into s~ch matt2rn af 
complaint by und ar;ninst the Indfnns as ntnr 
be presented for investigation -undar the 
provisions of · th~ir treaty stipulations, 

.. . 

as also for the faithful discharge of other . 
duties cnj oined on him by 1~~·7. · ·In all c2scs 
of depredation on person or property he 
shall cause the evidence to be taken in 
writing and fo~Iarded> together with his 
findings, to the Coi~;.-;:issioncr o£ Indi;tn 
Affairs, ,.;hose dec is ioa, subject to the 
revision of the Secretary ot the Interior, 
shall be binding on thc_partics to this 
treaty. 

. . . 
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( Since the signing of the trc:lt) and the cstald.ish~i}Pnt 

;

':::>f the oci.ginal agency, the Siouh ~coplc have contint.:ou!;ly 
had a ,resident agent. \·Jith the su:)sequcnt cst.:li..>lish;::cnt of 
s cp m: itc .:t gene i e s for the S iou:-: g:.·vups, cac h l~~s had its \Y .. ,il 

' a~cnt (stqw·.:intcnd(2nt). · Host rcccntJy, a separ~te n.gcncy ha~ 
been c~-; t:.:1b lislwd for: c.:tch of t:hc S;Jccessor groups on the 
Lower Brule and Crow Creek nation reservation~. 

' I 

· : The Pine Ridge 
' staffed by some 400 

agency alone--for the Oglala Sioux--is 
employ~es, far mer~ than anticipntbd ·b~ 

the treaty. . . . I . 
I All these agen~ies arc ~dministeri~g pr6grams for the 

.benefit of the Sioux people considerably· in excess of 't·:h~t is 
~alled for under the tr~aty. The grand total made . avaiL:tb lc 
thJ:ough the BIA during 1973 to carry out programs for the 
be·nefit of those Sioux people \vhose ancestors signed the 1868 
rreaty, and to maintain the agencies~ was approximately $23 
million. This is an·incrcasc of some $17 million over the 
amount· ext·endcd · during 196 7, only five· ye?rs earlier. · Federal 
agencies other than the Indian Bu=e~u are_prograrnming furids 
""'"'Jl:l) 1·n ; 1- ,,nt- ("''"'""""""J..·nrr +-1,~~" ~--n~-~1,...,....1 1~-- .... ,1 - ., ___ _._ ---
.... ~,~ ..... ~ -- -· ~-I · -- - --- ---r"-...;..J J..0) -i .. V~~- ..,_..,~ ... 1 '-~.t'-""'"'-"""" U._Y l-1 ~ .:..JUJ..(.;c..1.\..l• 

\·]e can contend, therefore, th':!t the GoverP~rncnt has ccmp lied 
with its responsibility that its agent faithfully discharged 

··.the dl:lties enj o:i.ncd on him 'Qy laH. ~ 

' ·. The respectiye agencies are open to all Sioux pcor>le. 
Hany complaints have been receivqd and are acted upon· d.::.ily~ 
With respect to "depredation cla..:~s" either by or against 
Ind:Lans, our records do not disclose that any such clc.:!ii"JS · h.1vc 
been filed under the.Trcaty o~ 1868. Should you b~ aware of 
any such cases and would advise us of specifics, we will . revi~ 
tliem and furnish you ·Hi th v.' report. · · : 

If, by "depredations," Chief :oolscrm-1 means the ·allega­
tions ~hich he and his associates hnvc r~ised concerning recen 
civil rights violo.tions, tbc actic:1s of the United St.:~tes hu.vc 
been dili~ent and full • . Some fift~t co:r.claints \·:ere b:-ou~',ht to - ~ ' ~ 

the Govcn11ncnt' s attention. The Civil Ribht~ Division· of the 
Dcpartmcn~ of Justice and the Fcdcrnl Bureau of Invc~tigD.tion 

'invcstisated all of them. They intcrvic~·zcd over 170 \v: t-_Qcsscs. 
• ~· FOrr~ 

~~ ~\ 
"<:: ..., 

~ 
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None~ r-f the s0. :i. nvc~~ tign t:i.on:; b ~~ :; yc t turned up Cll1)' thin~~ 
subst~.t1ti.:l cnc:u: ~.h to give the L; ;1it~.:d St0tcs· a pro~; ecut::hl:.: 
c~se. IC by "deprcd~tt:i.o~ls, 11 Cll:c:f Foolscrm-; r:r cCln~; nllcgnt:ion:~ 
e1bout func~ being mi su~> <~d by the Oslnla Tril_J:Il Council or by 
th.~ l~urc<:u of ln<.!i .. 1!"4 l\fLdrs <It Pine lZidz;c, the United St<1tc:. 
0g.1.in n.'Sp0ndcd pl-Cl::•ptl.y l~st Spring:- ~md contr..1ctcd for an · 
outs:i.<.lc· f.i n:1 (To•.' i.:l!·.•, nl-.~~~;) to cio n complete <1uciit in both 
plac(~S. Tiw rem.rlls of the audit reveal thllt although there 
has been sctrH .. ~ sloppy bookkeeping for years by both govern.'ll2nt 
and Indian offices, there ~as· no basis for crinirial charges 
in either pl;-~ce. -·--· -·· -·----:---·---- - -~- ·-

........... .. • . 
gues tion t-:o. 7 

. 
~ . 

l~ith respect to · Article VI of the treaty) 1;-re maintain 
that the pl~ocedures described in th:L.s article 't-iere t:hc O!··rLY 
means open to either the Lakota people or the United States t:o 
allot the . lands of the Lnkotns. He rnqint::1in thnt tj1c United 
States) in fraudulcnt\y -allottir:.g the · lands ot" t:he T-~nlwtas h.1s 
violated this article of the treaty, Does the United States 
claim that it hns _cithcr fulfilled or followed the procedures 

1 • 1 l . 4 h . ~ • 1 . , . . ~ 1 ~ . 'r- • "i . ~ . ..l 
nc:-~~,.,1 .,P.c. ,_n. .- . ,J-S" :::-~~:!.c ... c J .. lJ m~!:-::C.P.~ 2.!.-0!..~~ep::::-s ~-t= ~~~~ .!..~!~~s 

. of.the _Lakotps7 .. _lf .. ~Q~bo.-.;·77 _ -~ -· .... _. .· , 
., : ~ . ·' : 
·• 
-~ 

~ : 
I I 

• 
.. ·-. . . -... .. 

~ 

l .. ;! . . • • . . ·· -. ! The .first bvo prp:agraphs 
I 

of Article 6 ·of the lS68 Treaty 
priidcd: 

' 

• 
f 
I 

. ·'If any inclividu.:tl belonging to snid t:ribcs 
of Indians, or legally incorporated with them, 
being the head of ~ family, shall desire to 
comrriencc farming, he shall have· the privilc~c 
to select, in the presence end with the assist­
ance of the agent then in charge, a . tract of 
land within said rcse=vation, not exceeding 

. three hundred nnd t't·Je~ty <Jeres in extent, ,.1hicl_1 
tract) ,.;ben so s-=lcctcq, cc{:tific(!, ~md reco1.:ded 
in the 'land book' as herein directed, shall 
cease . to be held in co:nmon, but the Sctme rn.:ty be 
o·ccupicd .:1nd h e-ld in the exclusive pos~cssi0n 
of t;1c pcrsc:1 :~electinG it, .:m<.l of hi~ f.::!~ily, 
so long as l1e or they may continue to cultiv.:1tc 
it .. 

.· 

• 
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12 .. 
. Any person over. eighteen year~; of a[:c, not 
being the hc<1d of a family, m.:~y in lil<c m.:mncr 
8elcc t and cause to be· certified to him or her, 
for purposes of cultivation, a qu<1ntity o[ land 
net exceeding eighty acres in extent, and tl1cre- · 
upon be enti tlcd to the .. :~):elusive possession of · 
the some as above directed. ' 

Since the,record shows that but a rclntivcly few Sioux were 
inclined t:o f.:n.'"iTI follm:Jil1~ the .1868 Treaty, it appears th.:tt. 
the benefits of this sixth article were utilized by the SioG~ 
only to a. ~:ninGr degree. In Sioux Trihc v. United St::tcs, 86 
Ct. Cl. 209, 302-303 (1938), ccrt. den. 306 U.S. 642 1 this 
account of the post-1858 conditions is set forth; : ·. . . . . I 

In the years i1Th'11ec1~ately follo\·:ing tlic treaty­
of . 1868 there "t·:as little change in th~ mode of 
,life of the Sioux IndinP.s. Only a feT:l of them 

. complied \·li.th the provisions o.f the t;r-c~ty and 
·settled at the va.rious agencies along the Hissouri 
.River. The 'great _bulk continued to roo.m. as before 
over their vast reservation... · · 

• 
·The Court also no-ted in· the · same case that (p\ 305): 

I 

· · The facts [as q£ 1886] do not - sh~\-7 the 
nature or extent of farming operations by 
each of the· families shmm in the ·corr,:nis­
sioncr's.report as being engaged in agri­
culture, but a division of the total nu~ber. 
of acres reported as b.;ing cultivated at the 
various agencies on the reservation by the 
number of fn~ilies rcport~d as 'engaged in 
agriculture' at such agencies, shows that 
the .familie·s at the Cheyenne River Agency 
cultivated 2.16 acres: at Crow Creek and 
Lower Brule, 4.71 3crcs: at Pin~ Ridge, 
2.11 acres: at Rosebud, 3.74 acres; at 
Stan<ling Roc1:,- 2.95 acres; e.t Fort reck, 
1. 39 acres; o.nd o.t the Santee and Flandreau 
'Agency, 20.30 acres, or an average at all ~'· 
ti1e aPcncies of 3.58 acres. * * * I. ~~ 

o I ::. -,-' 
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Sec, to the sntne effect, SJcHT >: T1~ihe v. UnjS_.r?_d St-":-c~~, 39 
Ct. Cl. 31 (1939). Froin tlic :~ : Jove, it i.·:ould i1ppc<n: th~t 
there \·~·;1s but .1. small dem"nd for nllot;"Gents under Ar!:iclc 5 
and t1·Jtlt: :t viol;1tion of the provision by the United St:al:cs 
'Nl.lS impJ:-ol> .::~b lc.. 

Moreover, \•Ji th the enLJc tt::.cnt of the Act of February 23, 
1877, 19 ~';tat. 254, and the Act of Narch 21, 1839, 25 Sto.t. 
S88, thc.st; allotment previsions no longer applied to the g)_ack 
Hills tr.1.,·;t and other substanti<Jl portions of the Grc:at Sic~J:i 

Rcscrvati/)n. ,. Hith 1~espect to these latter lands and any otbcrs 
that "\·~ere subsequently exc·lude:d fro~ the resc:.-vation:;;, the 
United States ,.;-as f:ree to allot the same to non- Indians to the 
extent th<Jt the laH provided. 

On the above record, we submit that the United States 
. fulfilled the oblign.tions of Artie le 6. Horeovcr, since the 
ob"lig::~tj 'Jns endured for no _more than a ·reasorwblc · tir:~c after 
the 186ff ·'l;reaty -(C f. Sioux Tri he v. United S t:;rte s, 86 Ct. Cl. 
2~9, 306-307 (1~38)~ cer~. - den. 306 U.S •. 642), the ob~~gnt~cins 
under the article expired many y~ars ago~ 

.. 

With resp~ct to Article VII of the treaty, we rnaintai~ 
that this article provides for a special and ongoing.educa­
tional program for the Lakota people. We maintain that the 
United States has not fulfill8d the provisions of this article 
and remains liable to the Lakota peqplc in the field of . 
education. Does the United St~tes maintain that it has ful­
filled this article of the. tre·~ty? If so, hm·7? 
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Article 7 of the 1868 Tn~::-tty provides .:;s follcHs: 
I 

• 
i I 
: i 
; I 
: ! 

: . 

. 
• ·: 
• 

In order to insure t11e ·civilization of 
the Indi\ms entc~ring into this treaty, the 
necessity of cc1ucntion is ad::oittcd, especially 
of such of .thee ns arc or mcv be settled on. 

- I 

said e1gricttltu~.:.l rcserv.:-:tions, and they 
thc~cr~rc plcd~c th~mselvei to compel their 

'children, malc~and fcm~lc, bet~ccn the ages 
of six and sixteen yenrs, to attend school; 
and it is hereby mndc thq _duty of the agent 
for said lndinn~ to sec that this stipul"ation 
is strictly coGplicd with; and .the United 
St~;.tes agrees thnt · foJ; every thirty children 
.bet"\·7CCn said ages ;v-ho . can be induced- or · · 

. compelled to attend scl1001,_ a, ho_use~ .shall 
h,. · pr0vid8cl m1d .:1 tc:.:;c!i2j_"" co:·:,1)c..:i.t::ftt Lo teach 
the elementary branches of an English 

.· education shall be furnished, who will reside 
among said IndiQns, ijnd faithfully discharge 
his · or her duties as a tcache1:. · The pro­
visions of this n.rticle to continue for not~ 
.less than t'\·Jcuty year·p .. · J • ,-

• 

.. 

The Sioux hove already sued the United States upon thts article 
of the 1868 Treaty. The decision is reported, Sioux Trib0 v. 
United Stntcs> 84 Ct. C1. 16 (1936), ~ith the Suprc~c Court · 
denying certiorari at 302 U.S. 740 (1937). Tlie Sioux claim 
was described by the Coutt of·Clairns as follows (p.\25): 

i 

• 
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't'l1i~~ lt1c.li.:111 C.1!~t~ 110~·1 1 ~ cfo1~C t:T1c C<>Ltl:-t .,·: -.•: ·-;': 

j~.; pl~.:-,,Jic;ll:L'J upon tlll <tl~c;;cl1 f.1ilurc of th2 
G0VC3~m;1.~ul: to c o:.~ply \·;it> .. .:1 tre~t:y obli[:.:-rtion 
.. tnd .:1:1 net: of Congrc~~s n Si'lcct:jng the. c~duc~l­
t:ion oJ! the ch:i.lc1 J:cn of U-.c Sioux Trihc o.t 

the ugcs o[ six and sixteen 

I , ',7 C':IJ·!~. ; . ' 

The Cmn· t: \·.'~nt. 0:1 Lo c~):;) lain th.::~. t the ob lig.::t t:ioa invo l vcid 
'•'<ir; 1\rtlcl,: 7 \•r ~ . 1,,_. J~~C~ Tn::•J ·y, <1 :- quoted ~bove, .1nd. th..:t 
the act :i.nvolvc<.l \·7.:'s thnt of H.-~rch 2, 1889, 25 Stat. 888, 
·ui th section 17 . re; <l·i.71f. :1s fo llo:1s: 

Tt1nt it is hcrehy enacted that the ~;cvcn!:h 
art~c}Q of the sDid treaty of April t~cnty­
ninth > ciE;h t-2cn hmH.h-cd c:nd ·s'ixty-cigh t, 

. securin~~ lo said Indians the benefits of educa­
tion, subject to such modificatiou3 as Congrcsi 
shall- 4cCill 'r.hJ.:> t cffe;c tive tb SCCtirc to. saici 
Indians cquiv~lcnt be~efits of such education, 
shall cont:i nuc ·in force f0r t\·:rcrity years · fro~· 
apcl aft-2X the time this ~ct shal.l take ~ffcct; 

. . 
The Court pointed out (84 Ct. Cl. at 26): 

i 

I 
' I 
! 

0 

* * * The rocord est~blishes that for a ~ong 
period of time the Govcrnr.:~nt· did not strictly 
obEerve the ~ provisions of the seventh article 
of the treaty of 1868 or Section 16 [should .. pe · 
17] of the act of 1889 with respect to furnish­
ing the educational facilities provided therein. . . * "''~ ·;;'( 

The Court, houcver, thereafter t:xplnincd that: there -,;-:ere 
goo~l re.::!;,ons \·:hy the United States clid not strictly observe 
the p_rovisions as Hrittcn. On pages 27-28 it noted: 

The plaintiffs s.::!y thrit the Government is at 
fault if a sufficient number of Indian child~cn 
could not be ccQpcllcd or in~uced to attend 
available Indi.:m schools, bcc::msc the seventh 
.-r.(tic: l-2 of ~-.!-.t: trc:~:.z u~ 18G3 :n,uJc i.t: L!1~ .. :1.4=:y 
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of r:hl! ~gc·nt: f:or s.:1:i rJ Jndi.:m~;- to !;ec that 
th·i~-· :;l::.ipulntion i~; ~;t~:.i.ctly co:itplicd v;rith.' 
AP;_dn it i.s conl:cudcd that the Government':> ... ~ . 
.:ail'uu.: Li> <HJopt ll1c r:l ;mt.atory principles of 

r., compul~;ot·y cduc.:tlion places it in n posi t:ion 
· "t;·:hc rc no hcnc f:i. t may <1ccruc to ., T.p·on~r1ocr 

The Cou;:t !:hui hc.ld (p. 28): ,, .•. /'J' .. 
, 

Thr cc-r: !:r'nt~o-:1 is, "t;·ic think, v7ithout merit. 
.. - The lndinn parents plcd~ed themselves to compel 

attcntl<1nc:-c. The p4rcnts, not an Indian ar.,cnt, 
posses sec-: the authority to enforec obedience • . 
Tr'..lc, the agent collld inducc .attcndance, put 
for him tq seck to co::;pel, ns . somc of them did, 
"\>7as but to invite the dcmonp tration of serious 
hostility, ··d1ich actu.:.1lly occurred. Aside from 
th1.s, ho>-7cvel:, the duty mentioned \·:as to sec to 

I 

The 

it t11<:t t, '·:·hC'n the. s t§l tus qu_o me_nt:~or:e~ in the 
treaty obtain~d, the treaty provisions with 
resi)C.Ct to .schoolhouses ~nd te4chers \tOl.lld "be 
strictly_ adhered to~ The burden of proof rests 
upon tl;'e rJ.:rl_ntif:f~ t-o !SI1St;d.-q ti1~:i. T.' ~fls ·e . .. • 

Court went·on · to ~tQ~0 that (p. 35): . 

~h~ Government ,.;ns unclei:nQ ·treaty ob'j.~g~­
tions to furnish schoolho~ses ~nd ~eachars tf 
pu~ils co~ld not be compelled cr ind~ced ~o 

. attend school. Assur~dly ~he treaty previsions 
\·lerc not intended to obligate the Gmternrncnt: to 
do auseless thing, and from this record it is 
impossible to find that, . i'n the early history of 
the treaty relationships obtaining, miything like 
5J785 Indian children of the designated ages were 
annually available fer schooling. 

On page 36 it had this to say: 

Hhat the record docs est4blish is the fact 
that in 18GS .:tnd for many years there:1ftcr the 
tmsettlcc.l .:1nd ch<1otic conditiml. of the Siou:-: 
r-:-.J.·.,~.:th~ 0f -r.nf1 5:'~~- "h' . .,·~- ~::.;r_t_ ... tl~ ... "t: ct, . .;,..._ c ......... 1"..,-n,.._,. • ... •• - ..... - - :.. ~ ( .•. : ~ .. :! • . - ..•.• 

\·li t:h tb.t: trc~~ty o [ lS 6S ,~·as an imp a~ sibi lit:;. * i'-: -J..· 
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Anu tlw Co11rt denied li~hility concludinG th;d: (p. t,l): 

. .,., .,., i~ HC bclit.~vc · the! Goverm11cnt fuJ:nished in 
the early histoi:y of the treaty school L1cil­
J.tics in e;-~ccss of the ·ut.m~nd fo~ them from 

;· 
In vic~v of the Doovc holding, ~·7C an!";'.·ler Quc(;tion Ho. 8 in 

the a[finn<1l:ivc: Yc~>, tlw Unit(~d States h<:is fulfilled its 
ob"tig<1tion uncler ,'\rticlc 7 of tbc. 18GS Trc[lty. Horeover, sine· 
the Article 7 provi s :i.on (ns extended by the 1889 Act) e;-~pircd 
at the end of L10 ycnr.s,. it is no longer nn L!Ctivc provision gf 

.the 1868 Tre~~y having expired over 60 years ago. 

Nonetheless, the Burc~u of Indi.1n Affz.irs of 'course con­
tinues to provide educntionnl services to the Siou;·: people·. C: 
the OgL.1ln Rc~;cr.-v.:tlicri, for :instance, the Fiscal Year 197!;. eclu. 
tional services buc1gct totals $!1 ,878,000 nnd invo~ves educat:Lo~ 
services to 2,907 Oglala childre?.n and 155 adult-s, from pre:-sci-: 
.to college scl1ol m:-shi.rs, and ac1ult . training., As fnr us y.;2. i~i1c·. 
no Oglala child is today dcnied.schooling because;of any lack. 
schoolhouses or teachers, ·and 200 young Oglala men and wo~en n= 
receiving post-secondari scholnrship <1$Sis tan~e .. 

· .. 
. . 
With respect to Article VIII of 

accounting of the fuifillment· by. the 
visions of this trea~y. 

· ·I · I j Afl;.;-;er No. 9 

~his· ~rn~~y ~~ dnm~"~ ~n ,- ,._ - '-.::.u..... ' \.,.C ~ •• c ...... \... -

Urrlted Statcs of the pro-

\ . . 

• 
Article 8 of the

1
1868 Treaty provided: 

. \~hen the head of• a fami.ly or lodge shul i 
have selected lands and ·received his.ccrtificate 
as above directed, nnd the agent shall bci satis­
fied - that he intends in good f.:~.i th to commence · 
cultivating the soil for a living, he shall be 
entitled to receive seeds and agricultural i~plc­
mcnts for the first year, not exceeding in vnluc 
one huncJ::::'cd dollurs > and fo-e each succccdi-:i[; y"ca-.:.-

·hc shn 11 continue to fm .. li1, for n period of thr.:-e: 
years more, he shall be entitled to receive seeds 
nnc1 it~tplc:1~Cl1ts ~:s afo1.·csaid, Llot c::{ccc<iit1~~ in '\t:!luc 
tt:ien tv- l.i '~<~ dol. i. :• ~·s •. ., 

The Sioux h.::tvc herctofon"! sued the Unit~d St<1tcs on its 
failure to perform these Artie lc 8 provisions~ Si nu:~ Tribe v. 



. . -

Un:i. t:0d S L"' t ·!.'S, 89 Ct. Cl. 31 ( 1939). The Court there 
.:.lcscLibcd -tlic clai1n ~s follm·.'~> (p. 31): 

Plaintiff tribe seck:-, to recover $732,5!;5.54 
fo'C tlll~ ~lllL' (;l~J Ltj.Jul:l~ of til(! United St.'1t.:es 
to f u 1 [ i ] l i t ~ a 1 J <.~ g c· d o 1 > l i G a t i. on u n c1 c~ r A r t . 8 
of a trc0ty C'nt0.rrd into in 1858 to fu-r-nish 
seeds and ogci.cul tm~al ir:~i_)lcmcnt:-; to t,, 5!!-9 

· 1hcads of f.1r.lilies ~J.lcgcu to have been right­
'fully entitled to such [l~~ticlcs of the v~luc 
.of $175 each. From the ~mount of $796,075 · 
;tllUs ob t.:1:Lncd p lni nti ff ~2duc ts $13) 52 9. 46 
:a~tually e::-:p .~ndcd by the dcf~ndant for seeds 
. and agricul tur<ll ir.1)llcmcnts, and the balance 
of $732,345.54 is scu~1t to be recovered in 
this suit . 

The . Court '(·7cnt . on to shm.;r tl1.:1t there \·las ve-ry little demand 
by. the Sj_c1u::-~ fo.r s0eds end ·ilgriculturv.l implements · at that 

·time- (pp·. ·33-37) and concluded (p. 38): 

Art. n of tllC treaty was nol a continuing 
obligation of the Goyerm::cnt, and \.JC think a 
~eriod of ten years over which the Secretary 
of the Interior held the approprintioa; tct~l­

ing $94,000 made by Congress, for the purpose 
of /purchasing sclec ted lm-:ds and in good fnith 
cor/t11cnccd fn·.rming for a li~ing t·:as a reason.:tble 
.period of time.·. 

In vieH of the above' our ans\·:cr to Question No. 9 is 
that the United. S t.:t tcs has e;lready nccountcd to the Siou:-\: for 
Ar~icle 8 obligations • 

.. 

Hith resp~c t to Article X of this treaty, 't·n~ dcmnnd an 
~ccounting of the fulfillment by the United States of the 
provisioilS. o£ this treaty. 
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Article 10 o[ the 1863 Trl' .:~!:y provided: 

I 

I 

. . . . . ~· . 

I 

.- I 
. I I 

i 
.. , 
.. 

* ·:: ·}: /md it is hcrch/ c; ~rrcs!;ly !;tipulatcd; 
tl);, t each J.ndi,!n ov.:·r ~he nr,c o[ fou1.· years; 
,,1110 sh.:.tll h<.1vc J:cmo-.Jv~1 to and settled pcr.­
mancn tly upon su:i.d rc ~; c1:vation ~nd comp 1 ic!d 
lli th the s tipula tioil~; of this tre~ ty, !>hall 
be entitled to receive fro~ the United States, 
for the period of fou~ yc~rs after he shall 
have .settled upon saicl rcscrv,~tion, one pound 
of meat and one pound of flour per dny, provirled 

1 I d . .(: . • ' . 1 • t1e n 1ans cannot ~u~n1sn tnclr own suJslstence 
a.t an earlier date. i~nd it is further s tipul~ted· 
that the United State::; ' ·1ill fu:t:nish and deliver 
to each lodge of Inuiu.ns· or fa::1ily of persons 
legally incorj1o:::ated ·:·;:i:th them, ., .. ~ho shall rc:r:~ovi:! 

to the rese·rvn tion hc~:ccin described and C0!1i;;,~ncr: 
farmin~, m1 c good A~];.~ ric an· em-;, ·and one good 
wcill-brokeri pair of . .i\r::crican oxen :t·;ithin sixty 

- days a£te·r such J.edz;e or ff!.-nily shall 1-:tave so 
settlccl upon said rescrvati?n. 

In the case of SioLn: TrJ.bc v. United Sf:~tcs, 86 Ct. Cl. 
299 (1938), cert. den. 3-66 -u~·s: 642~--t"i-lc . Siou:·:: 'fribc sued on 
this provis:i.or1 of the treaty \·ii!.:h the Court · of Clai·ms clcscribin: 

I ' 

their claims in these words (p. 306): 
I 

·~ 

I .. 
It is the position of the plaintiff that . und~r 

·the stipulation of Art. 10 of the 1868 Treaty 
\\'ith the Sioux Tribe of Indi::ms the! United States 
was obligated to furnish one co~ and a pair of 
oxen to each and every .family in the Sioux Tribe 
\-7hich removed to · the ::.:-cscrva ti.on .:1 t anv time and 

J 

'~'hich, at any time, . t ;;crcaftcr, cor::;ncnced to 
furm. On. this basis it is contended tl':.at: the 
Government incurred .:C71 obligation undc1.· Art. 10 
of the tre.:tty of $210 a f":.::1ily> or $955,290. 
After deduc tin~ the .:::-::ount cf $126,000 c:·:pcndcd 
by tltc Government for the purposes mentioned 
unclcr Art. 10, plaintiff seeks judgment for 
$B~9, .2<JO. 
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·.nw Cour• .. t:hc·n nol:C'(1 the Unitccl States' contentions 
• 1 · · 1 • ( ')o,. '}o .. ) J.n t1:~:; .l:.: ..... o~t.vn pp. ·'\.)-_,I: 

; 
; 
i 
I 
I 

I . 

. 
Dcf(•nd;mt contc·ncls that tbc priuwry puq1o;.e 

! • of tlw T~~c·.-lly of 1 ~~G3, <llttl p0rticulnrJ y · t1te 
st ::.puL~i· :ic,n of /~1.·t:. JO, \-:.i.th r~ferc11cc .. to 
fm.:n~:.< .. !.!.;:, ,:.:ch L~i:ti1y ': :~1~ co;·:·.:;c·!'lccc1 f.:u:r:1in:~ 
\,'i th 011e CC'\·7 and t\·,'o oxen \-:as an acll~cd inducc­
r.1cnt to tl1~ ti:ibc to nba•1doa it~ no:no.dic life, 
::·c·tt·.] ~~ \ ' :'~' '! : ·i""~ ·n~r.v···v0t:Lon, nnd at lc<.1st: m<lkc 
a · start: tm·:<.:.n:d bccornine r.elf-sllstaining; tlw.t 
the offr-1: 1·:;~r, open for «cceptance by such - · 
families of the tribe as ';·7cre _already on the 
rcserv~tion or those 't.-.'hO removed thc~rci.:o, :-:itbi:-t 
a rcn~o,_l.nh lc t:i.~~ nnd -.;-;ho com~ncnccd to fm:-:n 
'\·lithin a rl'asoar,blc time. It is further; con-
tended that j_t ..;;-ws obvionsly not the intention 
of the treal:y · ma1~crs thct this offer under Art. 
10 \~as to 1:c1aain Oi)cn for acccptcncc at tl:c ~:rhim 
o.f the Indi~1u~ at nny · tit:!C . in the future_, but 
only ld thin a rensonable time· after ratif5:cc:tion. 

·of the .tren ty; ·· tba t the plnin ·intention · of the 
~-rcatv \ ·J'CJS t:haf:: r('i.1f)"'Oftl t"n 1-hr.• . .,..,.,.-:-n .. -. 7 ...,r.: "" --,1 . 

.. ---- ~----. -~ .... ~&.&. U-4.&.\."-

commcncen:cnt of far_m_i _ng ~ho~ld be _pr.:tctically .. 
~:.~· ·coii1c:Cc.knt; .. · tfi.:1t the ·stipulation· -.;-1as so ur.dcl..:-

stqod and interprc_t"cd by the GovernS·2nt, and . 
that this interpreto.tion is justified ancl 
su~iained when other provisions o~ the treaty 

· reiating . to· the sar:1e subj cct matter arc consic!ercd. 
Finally it is contended by defendant that th6 
record fails to shcn·7 that the amount of $12G·,ooo 
appropriated in· July 18 70 ;~mel e:-:pcnded by the 
Secretary of th~ Interior between that date nnd 
1880 ,.Jas not sufficient to supply such far:1j_lic·s 
w~th the animal~ tig)~ccd to ~)e. furni_shcd as h.:1d, 
in good faith, accepted the offer cont3incd in 
Art. 10 nnd h.:1d coll~mcnced farming "h~i thin the 
mcanin~ of the trc3ty. 

The Court thereafter cgrce<l ~.;ith the contentions made by the 
Ut~itcd States (pp. 307-311) and dismissed the petition (p. 311) 



Here ~g~in, \·7\~ believe jt cleat th.:!t the United StiltC'::; 
h.:.ts ~ll~l'~H'y <1ccount~d to the ~:i. oux Ltnt1c·r Article 10 .:md li1at 
:10 furtlH~l- accounting should be.: rH:cc~sary. 

Hith respect to AJ:ticlc XI of thi!; trc.:1ty, \-IC dccl~rc 

that \·~c, t·11c L.:1kota Nat:ion, havQ felfillcd this provi~ion. 
Docs the L·\1i ted S t.:t tc s mnin ta:Ln tbut it has fulfil J cd the 
p):ovision~. o£ thiB artie le of the..: treaty? If so, · 'Hhen7 L.tnd 
1 l0\\7? . 

Oth~r th.:1n the ro;icl <1nd con~truction provi!;icns of the 
sixth clau::;c, the Unite:d Stntcs did not: asS.Ui.:iC m~y obligations 
in Article 11. The s.i:-:th clnusc · reads as follo·..;s:! 

.. 
. • . 

i 
· ·. Th~y [the Sioux] 't·7i thcirau all pretence of 
opposition to the construction of the railroad 
nm-l being built along .tl·1e Platte river · 2.11 .. 1 
westHard . to ·the ·racific ""C'~.Gri, end they ,-~ill 

not in fntu:::-c. uDJCC~ to tl1e construction of 
railroads, wagon-roads, m~il-stations, or 
oth~r works of utility or necessity~ \rl1ich 

:ma;{ b.c ordered or pcrmitl!cci by the la\-JS _of 
the United States. But should such roads · 
or· other ,.;orks be cons true t2d on the lands 

· of their reservation, the Governir.cnt "t-?ill 
pay th c tribe '\·Jhatcvcr fl:-:1oL:rlt of d~r.1a~c mtiy 
be assessed by three .disint::restcd COU1."7liS­

·sioncrs to be appointed by the President foi_ 
that purpose, one of said ccl~.;Tiissior!ers to 
be a chief or hcnch1w.n of the tribe . 

Insofar as \vC knoH, the subs t1 .:1ncc of this provision 
( :t. c • , to L:li r l y pay for any J~ c s c l.'.r .:1 t i :.:· :1. 1 mllb t;:! k.c n. . :[or 
·~H.i0lic purposes) has been ob 1 i[;.:t tory cr: the Ur~i.l.cd S t:! tc s, 
-~ j_ thcr under the trc~~·ty or unc!cr the r~--8'.'isions of ·gcnc·cal 

:·.~·7, frc·.-:1 1.868 to thC! present time, md n.o doubt many \·iv1.-k s 
:'.'C OC'C'f' construct:C'cl (111 thr> S·i ell':-~ r~<::r·1·vatinl,!-~ 'dur·i nn_ t·h; ~ 

.. 
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ncr'.i c~·. \.1 ~ w · ;.t. •i1l(~ nn·{ Lll1ds t:ll~f·n in con nee tion thcr.c·.7-L.t:h 
I . • 

i\[n~c ;~,, ~·n j n .: .. ~cot·d \·.' :i.t:lt tiH.' lC'g~l :)l} cl er,u:i.t.:.blc~ r<.>rJtl·; rc;:-;(:l l t.:~; 

c'Jt:a.i..~.i.:l(;. J[ 1'1 ... ·~;:;\."s. l:ool !_;cru·.-: ;1nJ !(in;; feel any such 
t~1dr~::;_ ·:; ~~~:0' r!t1C'~::t: ·; ('1l;1l]J.C', tlwy ~~f:ou 1 . d id0nt:] fy s:U!H.! and set 
fol.·th tl:;·. ·.~~.- ~:~!.:lSi.' 1 ~S. 1\ [urtbo: <mSFC'r could be rn:Hlc nt th:tt 
time. / 

I 
Hit:h rcspecc l:cJ Al: t.::i.clc X::.I o[ this treaty, ~-w maint~lla.:. 

that the r..-d.:ific.::tion by Conr,rcss of. this treaty foreclosed 
the usc by th.e .. Uil.t l:.~c.l S ~.:tt.cs of /;mcrica AI{Y. OT!lCR POSSli~LE I-;;~~\.~:S 
of r,:tin:i.n6 nd<li ti 01w.l Lmd cessions fro:n the Lake ta H.::.tion. 
Docs the Un:i. ted S tc1 tcs feel that it hns ful[illc!d the prov:i !! 5.uns 

.. of· thi!; m:ticle of LIJc LJ.:caLy? If so, \·111cn? and lien·;'! 

i 

I , 
I 
! 

Article 12 of the 1868 ~r~aty pio~ides: . 

Po t ·,-,.,.·,ty fo·1.· t 11c "'"'s~·~o'1 o ·c an~- uort; -"" ... .._...:;.... ' \,..\,;. ~.L l ..L l_..... .....u •• 

or pnrt of the resc1.-vntion herein described 
which mny be held in ccr:1:11011 shall be of any 
validity or force as against the s~id Indians, 
unless executed and signed by at least three~ 
fourths of all the adult male Indi~ns, occupy­
ing .or interested in the s6r.1e; .<::.nd _no cession. 
by the trib~ shall be understood or construed 
in such manner as to deprive: t·:rithout his 

·consent, any individual mc~-:.bcr of the tribe 
of his rights to ~ny trnct of land selected 
by him, as provided in irticlc VI of this 
trenl:y. 

In so fat· a.s '\·le c .:111 pres en t:ly .:1sccJ:t~in, this provision h.::ts not: 
. 1, ! d' 1 . ,. ·~ ,. · • been rcpc.::t co u.nc. accor J..n;~y ~s ap~") .... ~C~Dic to tr~ns1.crs 1:1 ;! ~!c 

.. 

o£ the Sioux resc1.:v<1 t:ion L:.nds. Hm-;cvcr > the trc~'l.ty p!:'ovis:i.oa 
docs not bar th~ United States h:o:n t.1.kin[~ such lands Hi thou t 
consent, the s .:m·:-! as it t.:tl-~es l.:mds fr.et:l non- Indi;.1n o::nC!rs 
\-lithout their consent, ::...e., under its pm·:crs of cmincn -........-r:n=~ 

~· 
~ 
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Th e tr ... '~ll)' ~z.l ~:o doc; not b;11~ Ct~:~; ~n~~; :; fro1:1 t.: ~~ J 11g Incl·i ;m 1 ;mel :: 
•Jndc1· ;_t·s pJ r~l•i1l")' po· .. :cl·~: to til :JT: :<:.c· Tndi;1:1 ~1(Ld. 1·~;. Til~ cp _i_; , i (; i~ 

:in I; ·i -~~~:-: T ~)_!~~ 'J. ~ l!Yi !:_~-~-:~- S ~~_:_1_~· •: , 9/ Ct. C 1 . G l J (J 9/f 2) , ;:(J<: ~; 
to grC'nt: Ir·n;~th in cxplnluing t:>.c di.st:i.nction bt•L\·7ccn the:~;e 
t:-.;·m C)~ccnt:ion~ to con:,c.•nsu;ll ];:11d tr::msfcrso I--;ot:e particularly 
these Hoi·ds from p:1~cs 668-G(i~: 1/ 

.. -· 

TlH.'j:L' ·.-:;~~ iulic~rl'n!.: in thC! treaty of 1868, 
us one o.C tlw ne!CC'~;:;~1:-i.ly :i.mplicd conditions 
t1I>2rco[ > the undeui.:.:blc! j:ight of Cont;1:-ess, if 
it dc<':rr: -:1 Lh~· inte!r~···ts of the Intlians a~; '.·:ell 
..... s t11orro of· th" Gov~.~--~. -.. ,....,t- at~a1 •·ll"" ~.--; c.·t;I1'"' C:.l ,.:J,.. l.1.l.. l '-"- .,i. .. .&\. ... l ... '- 1 Lt - ..,.;,.'"\.._ .... ..1.. i.:> 

circur.1::t~mccs dictated or required, to legis­
late under the net of 18/1 in whatev~r w~y it 
might choose ,...,7ith r~fcrei1Ce t? the m<:m<!gC!;i1Cnt 
and control of the property and affairs of the 
Indi;ms, C\lcn though such action should be in 
conflict with some treaty provision and against 
the desire of the Indians. 

The CouJ~t- ,,,ent · on to sho1~· the · reason . for the· rule as ~lso its 
lil)1it_~tion s (pp. 669-_68 9) .:md co"[lc1 t!dcd tlw. t, ~mcle:r- the _£2-c ts· 
-nnd: lm·Js , p(~1:t.:1in:i.!1g thc·j~e to, the S :i oux '\•7erc- not- en ti tleci to 
iurth~r recovery for the 1877 t::2nsfcrs of the Black Hills . 
and the Siou~ hutiting rights. See also t~e cases cited in 
Ar:-svwr No. l(c), nbovc. •. 

I 
I e 

This cla,im, of course, is one of those "lvhich the Sicux 
have brought .to . the Iridian Clair.:s Co~11ission, and is one of 
the pending dockets before that Com::-,1i.ssion. 

' -J '·le cot~clude that the provisions of Article 12 of the 1853 
Treat~ are still applicab].e and that except for eminent do~ain 
takings or transfers rno.dc under the plcn::iry po~·iers of Congress, 
Sioux res er·_.· c. tion lands cannot ~ ·::; 'trans ferrcd ·ai thou t th\! 
consent of three- fourchs of . the- .-:;.dult .r.wl~ Indi.nns. 

gues tJ on ~:n. 1 J 

l-Ji th r12spcc t to Article XV of this treaty, t·:rc m,Ti:nt.:li n 
that ,.:hen the L.::~kota people ·acc::;ptcd the rcscrv.:1tion l_)l!tlincc 
j_n this treaty .:1$ n pcrm.::ncnt hc::-:~c ~L!ch . <:rcccpt<~nce th-2'!..·cby 
foreclosed <:my cession of jurisc!iction by the United Stntcs 
ovc1: the L.-:~-:ot.::l N::ticn •. 1!01: clc·c~-; tiw linitcd St.:1tcs i:1terprc·t 

•" ~ ~.· .... ,,,l]o·'\,. 1' ... , .. l"t•'':t"lr rtt• J)','·'.:'.'-':: r'· • . - • -· . - U) I . . ~ - . .. --
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Article 15 of the u:Gn Tn~~lty provide~ QS follo·.·JS: 
I . 

! I 
I' 
• I 
! I 
; . 

. . . 1 
~ .... 

The lndian~.> herein n~unc~d agreC! th~t Hhen t 

the af:.cncy-lJcllt~;c 01: other buildin~~.s sh~tll 
1: c con~~ tTLIC tc~ d on th c rc s c1~v .:1 tio~1 n~m~.!J, 
··1 , ·.,· ·11 rc,.,..,-d r-:~·'1 ., ,...,..-.-~t··r:~ •-tl,.,l·~-
L 1C) \\J. . 0 ..:•1. .H •. l.l.. l:CS<...:.Lv<-<. l.JIL L..t.L; .1. 

P r.r~n..,l1r.·1•- l1o·nn "'~t1'1 t 1~ ·-.-· T,.; 1 1 I":11·r> 110 D''r \...... ·' <t L..L L.. ........ , ..:1.. \.l L.a.\._..)· : ... , _ J.J- ac._ . ...__ 1 \,;. _-

n'"l1C11t rr.'·t·lc· 1 ·"'J'~t c··] , • .,.,~-llc,·r>• lJ'l'- ~-J,,...,y Sh 1 ll .. l •. 1. ,:-- .. . l .. l. l ... . 4 • . 4 .. , ...... ~.ol.. .t.'-.:., . .... t. '- ~- . J <.. ... 

have the right, sub j cc t to the con eli t:i.ons ! 
and mocU. fie ations of this . treaty, to hunt, i 
~s siipulatcd in Article 11 h~rcof. , 

j I 

r 
{ Hi th respcc t to. tbe ttpcJ:m<1nent homerr concept, Article ·2 

- -should also be considered: . . l .. 
. 

The United st·atcs agrees . that the folloH-
. ing di:;tric·t ·:~ ,., -,·~ shall b~:, i!nd the sa~!H! 

is, · set .np.:1rt fdr the absolute hnd undisturbed 
. use of the Incliu.ns ·herein named --.·~ .... , --.·: and the 
United States no~,;o solcr;inly agrees that no 
persons except those herein designated and 
aut-horized so to do .-;: ;': ... ~: shall ever :.be--
permitted to . pass ovcJ~~ settle upon, or 
reside in the terri tory described ··~ -:: * . 

. 
Conveyances .of l2nd in the Unitcd ... s tates may be made for a 
period of time or m.:ty .be permane-...t transfers of the lar:.d. 
Parties to n permanent transfer may select · such \·;ords as they 
choose to sb.Y:·7 the pcrmancncy. Other choices, bc>si de:!> those: 
use.d in ./\.1:-t.:i.~lc 2 ancl 15 abov'~, \oJOuld include the t~rm 11 fe'-! 
simplc,tt "heirs and nssir,nc•cs f.orcvc·r, 11 etc. Rc:r.•n~clle~;::-:, 
hm·:'C\'('1", . O[ the \}L1l~dS USCU tO dcsign.:J. tC the FCD:l;~J1(!l)C'J' O[ th0 

· transfer, one sh(,uld kce!p in mind tb.1.t the pcnn<.ncncy ~s tht:l..'l..!-- · 

in. st.:1tcd is ah·JQ.ys subject to the United St..:ltcs' ri~~ht to_ 
take such li:mcls under its po~·:c:r of eminent dc:n.J.in or unclcr the 
plcn~ry p~wcrs of Congress (sec Answer ~o. 12, nhovc), as ~~11 
2B subject to subsequent voluntary tr~nsfcrs made by the o~Qcrs 
tbcrcti£. • 
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~\ ,..., , , . .:,>,1 l'n 1 /1 \. ., , • . t... • • • l. ------·-·......._ .. __ _ 
lJith. r~spect to i\rticlc .XVT ,. iw·.-; doc~ tb~ 'Unit:ccl St~tlc~ 

interpret ~he p!11:;1~c "unccclccl J.nc.1i:~n t:~rri tcr.yn? 

The a;~aning o[ this pln:-.:~r.c cJ.nd the rif>hts of tl1c tribe~ 
unc1cr it C3 rc :in l:i tir,a tion in l)('lC1~ct I··!o. 7!1-B b(![orc the J.ndi~n 
Clo.ims Corr.:nission. The matter is couplic.::tcd and '-:!C! do nc.t · 
feel th;1t :: t ':votdcl be proper for us to express an opinion on 
the meaning of this provision <:..t t!1is t:i.rnc. The tr.ib(~ is 
represented by competent attorneys, and . \·:e. feel th~t ue.dcr tl--:.c: 
circums tanccs \·Je should · D~·:ai t the decision of the Con:r.&ission 

.- before exp:ccssing a~y opinion. .] 
• 

}Jith respect to Article )~\711 o£ tl1is treaty, hm-1 doc.:s th~-~ 
.. ~ -· ,_ -~ (, -::: t .. -. ~ .2 ..., .... ..:.. ,. ,.... ~-r. f· f-1-.; ~ •. :1 .. ·, __ - 1_~ ·.i '(' -•. ·. f" . .·, n c· ;) f.., l" - s . .; •t 0 n 1J '{ ~ 1 ...... ~,-Ull.l.L.l:! 1 .._. <..Ll..L:.:> .o..u-~.~t•-'-- --~---- . . "' ·<..L-- <.1-. .J.. • ....... .._ . _, 

gates · those l'ortion:s · of. previous. tree:. tics ar;1d C1grccm9nts tho.t 
obligate the United States t~ provide money, clothing; · or o~h6~ 
articles of property? 

( 
· . 

. · 
15 

' 
Article 1.'VII reads as folJ.m,:s: 

It is hereby ·expressly understood and 
agreed by and bet"':·:ecn the -respccti.ve p-arties 
to this trc.:ty tl1at the execution of this 
treaty and its ro tific[: tion by tl:e I.Jni ted 
States Sen.1.t~ shall h~'.·c the effect:, nn cl 
shall be con!> trued <1 s :LLn .. -o2at:in~ :1nd annul-
., . 1" . ' . 1 r. .~..~ng a 1 trcatlcs nn.u .:-rz-cccmcnt:s 1erctoJ~orc 

entered in L:o be: t\·:ce:n ti1c re spccti vc po. r tics 
pQrcto 2 [;0 L1r ~s such t1:caties .and .:lgrce­
mcnts oblir:;ltc the Uni ~ct.l St.:lt·es to furnish 
nnd provide money, clo!..:hinr,, or other .:1.rticlcs 
of: r,..nf"·····h· .. ,.._ ~""t, ···· el-i .~nr- :1nd h:111r!s (l r 
) !! .• q ·''•·· .. . 
but no furth~:r. 

.. 
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I 
A:, \ ·.'C ):-('.Jd tll<' pl·ovi;;jon Jt <1ln~o~;;:t·0~; u~lj ted St~itC.•!; 1 ob;i,~:t­

:icn:. of nrior tt·c.:Jt:i.c:s and .:-!gn·ciJ:c·nts Oi~1. y insof.::tr .:1s 
. \..bl:i.g<ll:i. Ol1~.> ot rnoncy, c1otlnni:, .11.1u <Jthc:r property arc 

conc r.: rntc.J. Ot:her provisions, to the c:-:tcnt they i•7Crc not 
ot.:hctld.s£~ ch;mgcc.! or s.:1tisf:i.cd, "t·lOttlcl ccntinuc p~st the 
18G8 Trc~c:1ty. 
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