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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE ACTION 

WASHINGTON 

Seipt·ember 28,1976 
Last Day: October 1 

THE PRESIDENT ~ 

JIM CANNO~':(Q 
H.R. 15319 - Habeas Corpus Rules 

Attached for your consideration is H.R. 15319, sponsored by 
Representative Hungate. 

On April 26, 1976, the Supreme Court promulgated several 
amendments to the Federal Rules of Criminal Procedure, and 
complete revisions of the rules of procedure and practice 
for cases involving writs of habeas corpus in State and 
Federal cases. Enactment of P.L. 94-349, approved July 8, 
1976, delayed the effective dates of the rules of criminal 
procedure until August 1, 1977, and the habeas corpus rules 
until 30 days after the 94th Congress adjourns sine die, in 
order to give Congress an opportunity to study them. 

H.R. 15319 would approve in their entirety most of the 
habeas corpus rules promulgated by the Supreme Court. 

A detailed description of the amendments made to the 
habeas corpus rules by this legislation is provided in 
OMB's enrolled bill report at Tab A. 

OMB, Max Friedersdorf, Counsel's Office (Kilberg) and I 
recommend approval of the enrolled bill. 

RECOMMENDATION 

That you sign H.R. 15319 at Tab B. 

' 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

SEP 2 3 1976 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill H.R. 15319 - Habeas Corpus Rules 
Sponsor - Rep. Hungate {D) Missouri 

Last Day for Action 

October 1, 1976 - Friday 

Purpose 

Approves, with amendments, the habeas corpus rules 
promulgated by the Supreme Court on April 26, 1976. 

Agency Recommendations 

Office of Management and Budget 

Administrative Office of United 
States Courts 

Department of Justice 

Discussion 

Approval 

Approval 

No objection 

Pursuant to statutes known as the Rules Enabling Acts, 
the United States Supreme Court is authorized to promulgate 
rules of practice and procedure governing the conduct of 
criminal and civil cases in the Federal courts. Under 
these statutes, rules promulgated by the Supreme Court take 
effect 90 days after they have been reported to Congress 
unless the Congress, by specific Act, rejects or modifies 
them. 

On April 26, 1976, the Supreme Court promulgated several 
amendments to the Federal Rules of Criminal Procedure, and 
complete revisions of the rules of procedure and practice 
for cases involving writs of habeas corpus in State and 
Federal cases. Enactment of Public Law 94-349, approved 
July 8, 1976, delayed the effective dates of the rules 
of criminal procedure until August 1, 1977, and the habeas 
corpus rules until 30 days after the 94th Congress adjourns 
sine die, in order to give Congress an opportunity to 
study them. 

The enrolled bill is the product of congressional study 
of the habeas corpus rules and would approve them with 
certain amendments. Briefly, 28 u.s.c. 2254 and 2255 define 
eligibility for habeas corpus actions in State and Federal 
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cases, respectively, involving persons in court-ordered 
custody. Section 2254 provides that someone who is held 
in State custody may apply to a Federal court for a writ 
of habeas corpus "only on the ground that he is in custody 
in violation of the Constitution or laws or treaties of 
the United States." Section 2255 provides that a person 
who is held in Federal custody may, by motion, seek release 
from that custody "upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdiction 
to impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise subject 
to collateral attack ••• " 

The two sets of rules of practice and procedure related 
to these statutes as promulgated by the Supreme Court 
govern cases under 28 u.s.c. 2254 and proceedings under 
28 u.s.c. 2255. The procedures that they establish are 
very similar. 

H.R. 15319 would approve in their entirety most of the 
habeas corpus rules promulgated by the Supreme Court; four 
of the Section 2254 rules and their counterparts related 
to Section 2255 would be amended. The new habeas corpus 
rules, as amended, would not take effect until February 1, 
1977, in order to give the Administrative Office of the 
u.s. Courts time to make changes in forms annexed to the 
rules, to print the rules and forms as amended, and to 
circulate them to the bench and bar. 

The amendments made to the habeas corpus rules by this 
legislation regarding both State and Federal cases are 
summarized below. 

Rule 2 - Form for petition for writ or motions 
to vacate, set aside, or correct a sentence. 

Certain parts of Rule 2 provide that (1) petitions or motions 
must follow the prescribed form annexed to the rules or 
prescribed by the local rules of the district court and 
(2} the court clerk can return such petitions or motions 
for failure to follow the prescribed format. This bill 
would permit substantial conformance with the prescribed 
forms in order to preclude undue emphasis on strict com­
pliance with format and prevent rejection of otherwise 
meritorious claims on that basis. In addition, the amended 
rules would not permit the clerk to reject a petition or 
motion for nonconformance to format unless the judge has 
so directed. The Justice Department, in its attached views 
letter, states that this change "would seem unnecessarily 
to burden federal judges with essentially clerical duties." 

I 



Rule 8 - Court appointment of counsel in evidentiary 
hearings. 
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The Supreme Court's rules would permit the appointment of 
counsel if the court or magistrate "determines that the 
interests of justice so require and such person is financially 
unable to obtain representation. 11 The bill would amend 
the Supreme Court rules by further stipulating that the 
appointment of counsel may be done "at any stage of the case 
if the interest of justice so requires." This additional 
language is intended to state explicitly that the rules 
are not intended to restrict a judge's authority to appoint 
counsel. 

Rule 9 - Delayed and successive petitions or motions. 

The Supreme Court's rules would permit dismissal of petitions 
or motions on the ground that a delay in filing prejudices 
the State's or Federal Government's ability to respond. 
The rules would also provide for a rebuttable presumption 
of prejudice in favor of the State or Federal Government 
when a petition or motion has been filed more than 5 years 
after the judgment of conviction. The enrolled bill would 
strike the language relating to a rebuttable presumption 
after 5 years on the grounds,as stated in the House Judiciary 
Committee report, that (1) it is "unsound policy to require 
the defendant to overcome a presumption of prejudice" and 
(2) the rule should conform to current statute which per-
mits the filing of an application for writ of habeas corpus 
or a motion "at any time." Justice does not believe that 
the elimination of the rebuttable presumption is justified. 

,With regard to successive petitions or motions, the Supreme 
Court's rules would permit a judge to dismiss a second or 
successive filing, even when new and different grounds for 
relief were alleged, if the judge found that failure to 
assert those grounds in a prior petition or motion was "not 
excusable." The bill would amend the Supreme Court's rule 
by deleting the "not excusable" standard and inserting 
"constituted an abuse of the writ" as the test for dismissal. 
The House Judiciary Committee report states that the "not 
excusable" language would create a new and undefined standard 
that would give a judge "too broad a discretion" to dismiss 
a second or successive filing, and that the "abuse of writ" 
standard conforms to existing law. 

Rule 10 - Powers of magistrates. 

The Supreme Court's rules would permit a magistrate to per­
form certain duties of a judge if and to the extent he is 

' 
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empowered by district court rule. This legislation would 
amend the Court's rule by further requiring that the 
court-ruled delegations include standards and criteria 
governing the magistrate's performance of those duties. 
The House Judiciary Committee report argues that the duties 
which this rule permits to be delegated to a magistrate 
are "important enough to require that they be delegated 
with standards and criteria" in order to ensure proper 
performance. 

* * * * * * 

In its attached views letter, the Department of Justice 
states that while it "does not believe that the bill, on 
balance, fulfills its purpose of improving the Rules," 
nevertheless "none of the bill's amendments will have a 
serious adverse impact on the criminal justice system." 

Enclosures 

.~ \.. l~;v 
ll 
jPau~ H. O'Neill 

ActJ..ng Director 

' 



.I' SSIS .. A-N T AT TORNEY GENERAL 

LEGISLATIVE AFFAIRS 

iltpartmtnt nf 3Justitt 
llash,iugtnn. n.ar. 20530 

September 23, 1976 

Honorable James T. Lynn 
Director, Office of Management and Budget 
Washington, D. c. 20503 

Dear Mr. Lynn: 

Pursuant to your request, I have examined a facsimile 
of the enrolled bill H.R. 15319 "To approve in whole or in 
part, with amendments, certain rules relating to cases and 
proceedings under sections 2254 and 2255 of title 28 of 
the United States Code." 

The Supreme Court, under the Rules Enabling Acts, on 
April 26, 1976, transmitted to Congress various proposed 
amendments to the Federal Rules of Criminal Procedure, as 
well as new Rules to govern proceedings in the nature of 
habeas corpus under 28 U.S.C. 2254 and 2255. The Court's 
proposed Rules carried an effective date of August 1, 1976. 
Subsequently Congress enacted, and the President approved, 
Public Law 94-349 to extend the effective date-of the fore­
going Rules proposals in order to give Congress additional 

· time to study them. 

The present bill is the result of that study. The bill 
makes amendments to four of the section 2254 Rules (and 
duplicative amendments to four of the section 2255 Rules). 
~he amendments are designed to clarify the Rules and to 
change certain minor policy decisions embodied therein. 
While some of the amendments are unobjectionable, the Depart­
ment of Justice does not believe that the bill, on balance, 
fulfills its purpose of improving the Rules. For example, 
the changes made in Rule 2 of the proposed section 2254 and 
2255 Rules to require the court, rather than a clerk, to 
return to the petitioner, with a statement of reasons, a 
petition that is not substantially in the proper form would 
seem unnecessarily to burden federal judges with essentially 
clerical duties. Moreover, we do not consider justified the 
elimination, in Rule 9, of the proposed rebuttable presumption 
of prejudice to the government in the case of a petition for 
relief filed more than five years after the conviction. 
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Nevertheless, in our judgment none of the bill's 
amendments will have a serious adverse impact on the 
criminal justice system. Accordingly, the Department of 
Justice has no objection to Executive approval of this 
bill. 

7cerely, 

1/U~ !L~-0..,......-.. __ .... --. 
Michael M. Uhlmann 
Assistant Attorney General 

, 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

SEP 2 3 1976 

PRESIDENT 

Subject: Enrolled Bill H.R. 15319 - Habeas Corpus Rules 
Sponsor - Rep. Hungate (D) Missouri 

Last Day for Action 

October 1, 1976 - Friday 

Purpose 

Approves, with amendments, the habeas corpus rules 
promulgated by the Supreme Court on April 26, 1976. 

Agency Recommendations 

Office of Management and Budget 

Administrative Office of United 
States Courts 

Department of Justice 

Discussion 

Approval 

Approval 

No objection 

Pursuant to statutes known as the Rules Enabling Acts, 
the United States Supreme Court is authorized to promulgate 
rules of practice and procedure governing the conduct of 
criminal and civil cases in the Federal courts. Under 
these statutes, rules promulgated by the Supreme Court take 
effect 90 days after they have been reported to Congress 
unless the Congress, by specific Act, rejects or modifies 

· them. 

On April 26, 1976, the Supreme Court promulgated several 
amendments to the Federal Rules of Criminal Procedure, and 
complete revisions of the rules of procedure and practice 
for cases involving writs of habeas corpus in State and 
Federal cases. Enactment of Public Law 94-349, approved 
July 8, 1976, delayed the effective dates of the rules 
of criminal procedure until August 1, 1977, and the habeas 
corpus rules until 30 days after the 94th Congress adjourns 
sine die, in order to give Congress an opportunity to 
study them. 

The enrolled bill is the product of congressional study 
of the habeas corpus rules and would approve them with 
certain amendments. Briefly, 28 u.s.c. 2254 and 2255 define 
eligibility for habeas corpus actions in State and Federal 

' 



THE WHITER / 

ACTION MEMORANDUM WASHINGTON LOG NO.: 

Da.te: September 25 Time: lOOOam 

FOR ACTION: 
Dick Parsons ·~~~~--
Max Friedersdorf ~c (for infc;rma.~on):Jack Marsh 
Bobbie Kilberq ~ Jim Connor 

Ed Schmults 

FROM THE STAFF SECRETARY 

DUE: Da.te: September 27 Time: 500pm 

SUBJECT: 

H.R. 15319-Habeas Corpus Rules 

ACTION REQUESTED: 

-- For Necessary Action --. For Your Recommenda.tions 

-- Prepa.re Agenda. a.nd Brief --Dra.ft Reply 

-X-- For Your Comments Dra.ft Rema.rks 

REMARKS: 

please return to judy jobnston,grdund floor west winq 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you ha.ve a.ny questions or if you a.nticipa.te a. 
dela.y in submitting the required ma.teria.l, plea.se 
telephone the Stoff ~reta.ry immedia.tely. 

K. R. COLE, JR. 
For the President 

' 



ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

SUPREME COURT BUILDING 

WASHINGTON, D.C. 20544 

ROWLAND F. KIRKS 
DIRECTOR September 20, 1976 

WILLIAM E. FOLEY 
DEPUTY DIRECTOR 

James M. Frey 
Assistant Director for 

Legislative Reference 
Office of Management and Budget 
Washington, D. C. 

Dear Mr. Frey: 

Reference is made to your enrolled bill 
request of September 20, 1976, transmitting for 
views H.R. 15319, an act "To approve in whole or 
in part, with amendments, certain rules relating 
to cases and proceedings under sections 2254 and 
2255 of title 28 of the United States Code." 

Inasmuch as this legislation carries out 
in large measure a recommendation of the Judicial 
Conference of the United States, as approved by the 
Supreme Court, Executive approval is recommended. 

z~~·.e~, 
William E. Fol~ 
Deputy Director ~ 

, 



·:TION !viEMORANDLJM WASHINOTON. LOG NO.:· 

September 25 

ACTION: 
Dick Parsons 
Max Friedersdorf 
Bobbie Kilberg 

FROM THE STAFF SECRETARY 

DUE: Date: September 27 

SUBJECT: 

Time: lOOOam 

cc (for information): Jack Marsh 
Jim Connor 
Ed Schmults· 

Time: SOOpm 

H.R. 15319-Habeas Corpus Rules 

ACTION REQUESTED: 

-- For Necessary Action -- For Your Recommendations 

-- Prepare Agenda and Brie£ Draft Reply 

.....X......... For Your Comments --Draft Remarks 

REMARKS: 

please return to judy johnston,ground floor west wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or i£ you anticipate a 
. delay .in submitting the required material, please 
telephone th~ .Staff Secretary immediately. 

Jmnos M. Cmmon 
Fol' the President 



THE WHITE HOUSE 

WASHIN::;TON 

September 27, 1976 

HEMORANDUM FOR: JIM CAVANAUGH 

FROM: MAX L. FRIEDERSDORF 

SUBJECT: HR 15319 - Habeas Corpus Rules 

The Office of Legislative Affairs concurs with the agencies 

that the subject bill be signed. 

Attachments 

' 
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ACTION MEMORANDUM WAS Ill N 0 TON ·,; 'LOG NO.: · 

te: September 25 

..__ -ACTION: 
'k ~ D1c Parsons 

Max Friedersdorf 
Bobbie Kilberg 

FROM THE STAFF SECRETARY 

DUE: Date: September 27 

SUBJECT: 

Time: lOOOam 

cc (for information): Jack Marsh 
Jim Connor 
Ed Schmults 

Time: 

H.R. 15319-Habeas Corpus Rules 

ACTION REQUESTED: 

-- For Necessa.ry Action __ For Your Recommendations 

-- Prepare Agenda. and Brief __ Draft Reply 

....x..- For Your Comments --Draft Remarks 

REMARKS: 

please 
f+r~~· ~ 

return to judy johnston,ground floor west wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate a. 
delay in submitting the required material, please 
telephone tho Staff Secretary immediately. 

Jnmes M. cannon 
Fol' the President 

' 



94TH CoNGRESS } HOUSE O:F REPRESEN'l'A'l'IVES { RF.PO.RT 
'Ed Session No. 94-1471 

HABEAS CORPUS RULES 

. . . 

SEPTEMBER 2, l976 . .:...,..Comntitted to the Com~ittee of the Whole House on the 
· ·· State of the Union arid ordered to be printed· · 

Mr. HuNGATE, from the Committee on the Judiciary, 
submitted the following 

REPORT 
. [To accompany H.R. 15319] 

The Committee on the Judiciary, t() whom was referred the bill 
(H.R. 15319) to approve in whole or in part, with amendments, cer­
tain rules relating to cases and proceedings 'under sections 2254 and 
2255 of title 28 ofthe United States Code, having considered the same, 
report favorably thereon with amendments and recommend· that the 
bill as amended po pass. - · 

The amendments are as follows': 
Page_3, line 12, strike out "This rules does'' and insert in lieuthereof 

"These rules do". · - · 
- Page 3, beginning in line 13, strike out "section 3006A of title 18, 
United States Code," and insert in lieu thereof "18 U.S.C. § 3006A". 

Page 3, line. 16~ str~ke ~mt ,"2555': and insert in li~u thereo~ "2255:'. 
Page 3, be~mmng m hne 16, strike out "proceedmg" and Insert m 

lieu thereof ' J?rO?eed~n~". · - . . . . _ ._ _ . 
Page 3, begmnmg m lme 17, strike out "This rules does" and msert 

in lieu thereof "These rules do", · -
Page 3, beginning in ·line 18, strike out "section 3006A of title 18, 

United States_ Code," and insert in lieu thereof "18 U.S.C. '§ 3006A". 
Page 3; line 25, insert "inlieu thereof" immediately after "inserting". 
Page 4, line 5, insert "in lieu theroof" immediately after "inserting". 
Page 4, line 14, strike out "atfer" and insert in heu thereof "after''. 
Page 4, line 14, inse1t a comma immediately after "duties". 

PURPoSE 

The purpose of this legislation is to make certain amendments to the 
rules of, procedure fQr u8e in cases and proceedings arising under 28 
U.S.C. §§ 2254 and 2255. 

5'1--606 
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BACKGROUND 

Section 2254 o£ title 28, United States Code, provides that someone 
who is held in State custody may apply to a Federal court for a writ 
of habeas oorpws "only on the ground that he is in custody in violation 
of the Constitution or laws or treaties of the United States." Section 
2255 of title 28, United States Code, provides that a person who is held 
in :Federal custody may, by motion, seek release from that custody 
"upon the ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court was with­
out jurisdiction to impose such sentence, l)r that the sentence was in 
excess of the maximum authorized by law, or is otherwise subject to 
collateral attack . . . ." 

On April 26, 1976, the Supreme Court promulgated two sets of rules 
of practice and procedure related to these statutes that shall be re­
ferred to in this report from time to time as the habeas Mrpus rules.1 

One set of rules governs cases under 28 U.S.C. § 2254; the other set 
governs proceedings under 28 U.S.C. § 2'255. The procedures that they 
establish, however, are very similar. 

The Court, acting pursuant to statutes known as the "Rules Ena­
bling Acts," 2 provided that the rules were to take effect on August 1, 
1976. The August 1 effective date was postponed, however, by Public 
Law 94-349. The habeas corpus rules are now scheduled to take effect 
30 days after the 94th Congress adjourns sine die. 

The purpose for delaying the effective date of the habeas corpus 
rules was to .give CQngress an adequate amount of time in which to 
study them.3 H.R. 15319 is the produot of the Congressional study of 
those rules that Public Law 94-349 contemplates. . 

After a careful study of all of the pro:pos_ed rules,. the Committee on 
the Judiciary has concluded that the maJoi·ity of tllem ought to be ap­
proved as drafted. Accordingly, H.R. 15319 amends only 4 of the 
~ 22M rules and 4 of the § 22i)5 rules. It approves the rest in their 
entirety.. . 

During the course of . the hearings on the habeas corpus rules, it 
was suggested .that the leg-islation ought specifically to overturn thP 
recent Supreme Court decision in Stone v. P01vetl~ 44 U.S.L. \Y. 5313 
(July 6, 1976). In Stm~,the Supreme Court held that where a State 
has provided an opportunity for a full and :fair litigation of a Fourth 
Amendment claim,. a State p1·isoner is not entitled to habeas corpus 

1 Rules of practlee and Pr&!!ednre f>P~mulgated by the Supreme. Court .are ll<>f ·drafted 
exclu~lvely by it. The .JUdicial C.onfer~nce 6£ th<! United States ts autool'flied to- "e.trry on 
a C(}ntinuoas shl~J' of the <.>{leratlon and e,lfeet of the g~ll.era1· ~.:ulel! of practice and pro­
ePdure 1\ow or hm:eafter In usle a:s prescribed by the Supreme Court fol' the other court~ 
of the. United states purs11ant: ·toe )aw .!' 28 U.S.<:. · § 331. The Ju41c!ial Conference has set 
np committees to assi.st it In this ~responsibility. The AdviRory Cl)mmlttee on Crhnlnal 
Rnl<"s gives infU!Il eon!ilderaUon"to new ru].(!s or ·iunend~Rts ·to l:!:dstf~~cg rllles !!elating 
to praetice and procedure In criminal cases and proceedings. Any draft of a rule or amend­
ment that it prepares Is forwarded to the St~nding Committee on Rules of Practice and 
Procedure. If the Standing Committee aptmr\"e& tb.t draft, It forwards 1t to the Judicial Con­
ference. The Judicial Conference then decides whether to recommend that the Supreme 
Court promulgate the rule 11r amendment. . . . , 

Fen< a brYeC d!Husl!lcm: of i!O"'I" thil 4dvft<l)ty C•m:rnttble 11'orltl<. see S:ta.temeat of Judge 
.T. Edward Lumba::rd. in FJellll'ings on Proposed Amendments .t<> Federllll .Rules. of Criminal 
ProeOO'Ure- Bef'<ll'e- th<! S~flrltt~ oJt Crin'ifl'lal .Tu!!tl~ ctf tire ffcmse- eommltt~ an the 
.Tlldlelary. 93d Congress. 2d Se~sion, ~ .. rial No. 61, 8-19 (lli7•U. ~e al"SO- test!nroay of 
Professor Howard Lesnick. fd., at 197-209. 

• In tbis Instance 18 U.S. C. H 3771-72 t'lnd 28 U.S. C. ft 2072. Rf!e also 28 U.S.C. § 207li 
(rules of procedure for bankruptcy proceedings) ; 28 U.S.C. § 2016 (rules of evidence) ; 
and 18 T'.S.C. § 3402 (rnl .. s of procedure for criminal trials before magistrates). 

3 See House Report 94-1204. 

H.R; H71 

3 

relief on the ground that evidence obtained through an unconstitu­
tional search and seizure was introduced at his trial. This legislation 
is intended neither to approve nor to disapprove the Stone decision. 

During the hearings, the forms annexed to the rules were criticized 
in several respects. One witness,4 for example, criticized item 12 in the 
forms insofar as it listed 10 possible grounds upon which the petitioner 
could base his claim of unlawful incarceration. The witness stated that 
"it is seriously questioned whether any proposed form should set forth 
the 'top ten' most popular allegations on federal habeas corpus." He 
further went on to note that, "The volatile state of federal law itself 
precludes such an approach." 

Representatives o£ the Judicial Conference who testified conceded 
that the forms could be improved and ought to be revised from time 
to time, not only to take account of changing rules of law but also to 
improve the clarity of the forms. These representatives testified that 
it was the opinion of the General Counsel o£ the Administrative Office 
of the United States Courts that these forms could be changed as 
necessary by the Administrative Office, without the necessity for the 
Supreme Court to promulgate the changes. The Committee concurs 
in this opinion, and the legislation, therefore, does not address itself 
to the forms am1exed to the rules. It is expected that the Administra­
tive Office of the United States Courts, from time to time, will make 
changes in the :forms in order to comply with court decisions or in 
order to make the forms easier to read and understand. 5 

SECTION-BY-SECTION ANAI.YSIS OF THE LEGISLATION 

Section 1 
Section 1 of H.R. 15319 provides that the habeas corpus rules 

promulgated by the Supreme Comt on April 26, 1976, as amended by 
the bill, are approved and shall take effect w:ith respect to petitions 
and motions filed on or after February 1, 1977. This provision intended 
to give the Administrative Office of the United States Courts ample 
time to make changes in the forms annexed to the rules, to print the 
rules and forms as amended, and to eirculatethem to bench and bar. 
Section re 

Section 2 o:f H.R. 15319 amends rules 2. 8. 9 and 10 in both the 
§ 2254 rules and the§ 225'5 rules. ' · 
R1tle 93 

Hule 2 (c) of the ~ 2254 rules, as promulgated by the Supreme Court, 
required that a petition for habeas corpus be in the form annexed to 
the rules or in a form prescribed by the local rules of the district court. 
It further provided that the "The petition [for habeas corpus] shall 
follow the prescribed form." Rule 2 (b) of the § 2255 rules, as promul-

• California Assistant Attorney General Daniel .T. Kremer, testifying on behalf of Cali­
fornia Attorney General Evelle .J. Younger and the National Association of Attorneys 
General. 
· • During the hearings, the following language In the § 2254 petition was obJedted to 
as being unclear: "In order to proceed in the federal court, you must ordinarily first 
exhau~t your state court remedies as to eaeh ground .on which you request action hy the 
federal court. If you fail to set forth all grounds in this petition, you may be barred 
from pre~enting additional grounds at a later date." It is anticipat;>d that the Adminis­
trative omce of the United States Courts wlll review this language and make such changes 
as are neceJ<sary to make it more readily understandable. 

H.R. 14il 
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gated by the Supreme Court, provided similarly for motions to va-
cate, set aside, or correct a sentence. . 

The legislation amends Rule 2 (c) in each set of rules by deletmg 
the provision that the petition or motion "shall follow the prescribed 
form." The legislation also amends the first sentence of each Rule 2 (c) 
to provide that the petition or motion "shall be in substantially the 
form annexed" to the rules (emphasis added). The Committee believes 
that the rules as promulgated by the Supreme Court put too much 
emphasis upon a strict compliance with the forms, perhaps leading to 
a rejection of otherwise meritorious claims on the ground of failure 
to adhere strictly to the form. 

Rule 2 (e) of the § 2254 rules deals with the return of a petition for 
habeas corpus for failure to comply with the requirements of rule 2 
or Rule 3 of the§ 2254 rules. As promulgated by the Supreme Court, 
Rule 2 (e) permitted a court clerk to return a petition for noncompli­
ance. Rule 2( d) of the § 2255 rules provided similarly with respect 
to motions to vacate, set aside, or correct a sentence which did not 
comply with the requirements of Rule 2 or Rule 3 of the § 2255 rules. 

The legislation amends Rule 2(e) of the § 2254 rules and Rule 
2 (d) of the § 2255 rules to permit return of a petition for noncom­
pliance with Rule 2 or Rule 3 only "if a judge of the court so di­
rects * * *." The Committee believes that the decision to return a 
petition or motion for failure to comply with Hule 2 or Rule 3 is not 
a decision that a court clerk should make but, rather, is a decision 
that a judge should make. 
Rule 8 

Rule 8 (c) of the § 2254 rules authorizes the judge to hold an eviden­
tiary hearing and to "appoint counsel for a petitioner who qualifies 
for the appointment of counsel under 18 U.S.C. § 3006A(g) * * *." 6 

Rule 8 (c) o£ the § 2255 rules provides similarly with respect to mo­
tions to vacate, set aside, or correct a sentence. 

The legislation adds the following sentence to Rule 8 (c) in the 
§ 2254 ruleSt: "These rules do not limit the appointment of counsel 
under section 3006A of title 18, United States Code, at any stage of 
the case if the interest of justice so requires." 7 A similar provision 
is added to Rule 8 (c) of the § 2255 rules. This language is intended 
to state explicitly that appointment of counsel provisions in the habeas 
corpus rules are not intended to restrict a judge's authority to appoint 
counsel under 18 U.S.C. § 3006A. For example, it may be appropriate, 
prior to a request for discovery under Rule 6, for a judge to appoint 
counsel in an instance where the petition or motion raises a substantial 
legal issue. 
Rule 9 

Rule 9(a) of the § 2254 rules is entitled, "Delayed petitions." As 
promulgated by the Supreme Court, it permitted dismissal of a petition 
for habeas corpus on the ground that the delay in filing it prejudiced 

• 18 U.S.C. §' 3006A(g) provides that a person seeking relief under 28 U.S. C. §§ 2254 
or 2255 may he furnished with counsel, at government expense, If a court or magistrate 
"determines thnt the lntere~ts of justice so require and such person Is tlnanclally unable 
to obtain representation." 

7 The plural ("These rules") Is used in order to cover other provisions In the rules 
dealing with the appointment of counsel under 18 U.S.C. § 3006A. See Rule '6(a) of both 
the § 2254 rules and the § 2255 rules. 
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the State's ability to respond to the petition. As promulgated by the 
Supreme Court. it further provided that 

If the petition is filed more than five years after the judgment 
of conviction, there shall be a presumption, rebuttable by the 
petitioner, that there is prejudice to the state. When a peti­
tion challenges the validity of an action, such as revocation of 
probation or parole, which occurs after judgment of convic­
tion, the five-year period as to that action shall start to run 
at the time the order in the challenged action took place. 

~ule 9 (a) of the § 2255 rules provides similarly with respect to mo­
tions to vacate, set aside, or correct a sentence. 

The legislation amends Rule 9 (a) in both the § 2254 rules and the 
§ 2255 rules by deleting the language relating to the rebuttable pre­
sumption after 5 years and the calculation of the 5 year period. The 
Committee believes that it is unsound policy to require the defendant to 
overcome a presumption of prejudice 8 and that the legislation brings 
Rule 9( a) into conformity with other provisions of law.9 

Rule 9 (b) of the § 2254 rules is entitled "Successive petitions." As 
promulgated by the Supreme Court, it permitted a judge to dismiss 
a petitioner's second or successive petition. even if the petition alleged 
new and different grounds for relief, if the judge found that the failure 
to assert those grounds in a prior petition was "not excusable." Rule 
9 (b) of the § 2255 rules provided similarly with respect to motions to 
vacate, set aside, or correct a sentence. 

The legislation amends Rule 9(b) in both the~ 2254 rules and the 
§ 2255 rules by deleting the "not excusable" standard. As amended by 
the bill; Rule 9(b) of the § 2254 rules permits a judge to dismi<!s a 
second or successive petition alleging new and different g'l'ounds if 
the judge finds that the failure to assert. those grounds in a prior peti­
tion "constituted an abuse of the writ." The legislation makes a similar 
amendment to Rule 9 (b) of the § 2255 rules. 

The Committee believes that the "not excusable" language created 
a new and undefined standard that gave a judge too broad a discretion 
to dismiss a second or successive petition. The "abuse of writ" standard 
brings Rule 9 (b) into conformity with existing law. As the Supreme 
Court has noted in reference to successive applications for habeas 
corpus relief and successive§ 2255 motions based upon a new ground 
or a ground not previously decided on the merits, "full consideration 
of the merits of the new application can be avoided only if there has 
been an abuse of the writ or motion remedy; and this the Government 

8 Those facts which make it difficult for the State to respond to an old claim (such as 
the death of the prosecutor) can readily be discovered by •the State. It Is not easy, perhaps 
in some Instances not possible, for a prisoner to discover those facts that he would have 
to show In order to rebut the presumption of prejudice. 

9 The legislation will bring Rnle 9(a) of the ~ 2255 rules Into conformity with the pres­
ent statute. which permits the filing of an application for a writ of habeas corpuB "at any 
time." 28 U.S.C. § 2255. Cf. 28 U.S.C. § 2244. 

The legislation will bring Rule 9 (a) of the § 2254 rules into conformity with case law. 
Pennsylvania em rel. Herman v. O!MJ,dy, 350 U:S. 116 (1956). See also 28 U.S.C. § 2244. 

See also Heflin v. United States, 358 U.S. 419. 420 (1959) (opinion of Stewart, J.); 
Palmer v. AsM, 342 U.S. 134 (1951). In Fay v. Noia, 372 U.S. 391. 438 (1963), the Su­
preme Court noted : "[WJ e recognize a limited discretion In the federal judge to deny 
relief to an applicant under certain circumstanees. Discretion is implicit In the statutory 
command that the judge, after grantng the writ and holding a hearing of appropriate 
RCope. "dispose of the matter as law and juRtlce require." 28 U.S.C. § 2243; and discretion 
was the flexible concept employed by the ferleral conrts In developing the exhaustion rnle. 
FnrthPrmore, habeas corpus has traditionally h!'en regarded as governed by equitable 
principles." 
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has the burden of pleading.~' Sanders v. United States, 373 U.S.l, 17 
( 196.3). See also 28 United States Code, section 2244 (b). 
Rule 10 

Rule 10 of the § 2254 rules and the § 2255 rules is entitled, "Powe!S 
of magistrates." As promulgated by the Supreme Court, Rule 10 m 
both sets of rules permits a magistrate to perform certain duties of a 
judge "if and to the extent that he is so empowered by rule of the dis­
trict court***." 

The legislation amends Rule 10 in both sets of rules by adding a 
provision that a magistrate may perform these duties only "to the 
extent that the distnct court has established standards and criteria 
for the performance of such duties." The Committee believes that the 
duties which this rule permits to be delegated to a istrate are im­
portant enough to require that they be delegated wit standards and 
criteria.10 

CosT 

Pursuant to clause 7, rule XIII of the Rules of the House of Rep­
resentatives, the Committee estimates that no new cost to the United 
States is entailed by H.R. 15319. 

NEW BUDGET AUTHORI'l'Y 

H.R 15319 creates no new budget authority. 

STATl<lliENT OF THE BuDGET CoMMITTEE 

No statement on this legislation has been received :from the House 
Committee on the Budget. 

STATE"}IENT OF THE Co:M::liiiTTEE ON GovERNMENT OPERATIONS 

No statement on this legislation has been received from the House 
Committee on Government Operations. 

INFLATION hiPACT STATEUENT 

H.R. 15319 will have no foreseeable inflationary impact on prices 
or costs in the operation of the national economy. 

OVERSIGHT 

The Committee makes no oversight findings. 

COMl\HTTEE vOTE 

H.R. 15319 was reported out of Committee on Tuesday, August 31, 
1976, by voice vote. Twenty-six members of the Committee were 
present. 

10 The Commlttl'e assumes that 1t Is always within the power of a district judge to 
re-rer~e the decision of a mag.lstrate In an Instance when the magistrate Is acting pursuant 
to authority delegated to b!m by the district court under Rule 10. 
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CHANGES IN PROPOSED RULES MADE BY THE BILL, AS REPORTED 

Changes in the rules proposed by the Supreme Court made by the 
bill, as reported, are shown as follows (portions proposed to be omitted 
are enclosed in black brackets, new matter in italic, matter in which no 
change is proposed is shown in roman) : 

RuLES GovERNING SECTION 2254 CASES IN THE UNITED STATES 
DISTRICT COURTS 

* * * * * * * 

RULE 2. PETITIOX 

(a) APPLICANTS IN PRESENT CusTODY. If the applicant is presently 
in custody pursuant to the state judgment in question, the application 
shall be in the form of a petition for a writ of habeas corpus in which 
the state officer having custody of the applicant shall be named as 
respondent. 

(b) APPLICANTS SURJECT TO FuTURE CusTODY. If the applicant is 
not presently in custody pursuant to the state judgment against which 
he seeks relief but may be subject to such custody in the future, the 
application shall be in the :form of a petition for a writ of habeas 
corpus with an added prayer for appropriate relief against the judg­
ment which he seeks to attack. In such a case the officer having present 
custody of the applicant and the attorney general of the state m which 
the judgment which he seeks to attack was entered shall each be named 
as respondents. 

(c) FoRM oF PETITION. The petition shall be in substantially the 
form annexed to these rules, except that any district court may by 
local rule require that petitions filed with it shall be in a form pre­
scribed by the local rule. Blank petitions in the prescribed form shall 
be made available without charge by the clerk of the district court to 
applicants upon their request. [The petition shall follow the pre­
scribed form.] It shall specify all the grounds for relief which are 
available to the petitioner and of which he has or by the exercise of 
reasonable diligence should have knowledge and shall set forth in 
summary form the facts supporting each of the grounds thus specified. 
It shall also state the relief requested. The petition shall be typewrit­
ten or legibly handwritten and shall be signed and sworn to by the 
petitioner. 

(d) PETITION To BE DIRECTED TO JUDGMENTS OF ONE CouRT ONLY. 
A petition shall be limited to the assertion of a claim for relief against 
the judgment or judgments of a single state court (sitting in a county 
or other appropriate political subdivision). If a petitioner desired to 
attack the validity ofthe judgments of two or more state courts under 
which he is in custody or may be subject to future custody, as the case 
may be. he shall do so by separate petitions. 

(e) RETURN OF INSUFFICIENT PETITION. If a petition received by the 
clerk of [the] a district court doPs not substantially comply with the 
requirements of rule 2 or rule 3, it may be returned [by the clerk] to 
the [petitioner] petiti011er, if a judge of the CO'Illl't so directs, together 
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:vith a statement of the reason for its return [, and it shall be returned 
If the clerk is so directed by a judge of the court] • The clerk shall re­
tain a copy of the petition. 

* * * * * • * 
RULE 8. EVIDENTIARY HEARING 

(a) DETERl\HNA'HON BY Cot:RT. If the petition is not dismissed at 
a previous stage in the proceeding, the judge, after the answer and 
the transcript and record of state court proceedings are filed, shaH, 
upon a review of those proceedings and of the expanded record, if any, 
determine whether an evidentiary hearing is required. If it appears 
tl~at alf ~videntiary h~~ring i~ no~ required, t~e judge shall make such 
d1spos1hon of the petlhon as Justice shall reqmre. 

(b) FuNCTION OF THE MAGISTIUTE. 1Vhen empowered to do so by 
rule of the district court, the magistrate may recommend to the district 
judge that an evidentiary hearing be held or, in the alternative, that 
the petition be dismissed. In doing so the magistrate shall give to the 
district judge a sufficiently detailed description of the facts to enable 
him to make a decision to hold or uot to hold an evidentiary hearing. 

.(c) APPOINTl\f:EN'r OF CouNsEL; TmE ro.a HF~4.RlNG. If an evidentiary 
hearing is reqlJired the judge shall appoint counsel for a petitioner 
who qualifif's .for the appointment of counsel under 18 U.S.C. § 3006A 
(g) and shall conduct the hearing as promptly as practicttble, having. 
regard for the need of counsel for both parties for adequate time for 
investigation and preparation. These rules do n.ot limit the appoin.t­
rrien.t of counsel under 18 V.S.O. § 3006A at any stage of the ease if 
the intere.st of j1-ustiee so requires. 

RCI.,E 9. DEI..AYED OR SUCCESSIVE PETITION 

(a) DELAYED PETITIONS. A petition may be dismissed if it appears 
that the state o:f which the respondent is an officer has been prejudiced 
in its ability to respond to the petition by delay in its filing unless 
the petitioner shows that it is based on grounds of which he could not 
have had knowledge by the exercise of reasonable diligence before 
the circumstances prejudicial to the state occurred. [If the petition is 
filed more than five years after the judgnwnt of conviction, there shall 
be a presumption, rebuttable by the petitioner, that there is prejudice 
to the state. 1Vhen a petition challenges the validity of an action, such 
as revocation of probation or parole, which occurs after judgment of 
conviction, the five-year period as to that action shall start to run at 
the time the order in the challenged act.ion took place.] 

(b) StHX'ESStYE Pl~TITTONil. A second or succeRsive petition may be 
dismissed if the judge finds that it fails to allege new or different 
grounds for relief and the prior determination was on the merits or, 
if new and difft~rent grounds are a11eged~ the judge finds that the 
failure of the petitioner to assert those grounds in a prior petition [is 
not excusable.] omMtittded (J;n abuse of the 'Writ. 

TIULI~ 10. POW'ERS OF l\f:AGISTRATJ<~S 

The duties imposed upon the judge of the district court by rules 
2, 3, 4-, 6, and 7 may be performed by a United States magistrate if 
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and to the extent that he is so empowered by rule of the district court, 
and to the extent the di,st1iet emtrt has established st(J;ndards a:nd eri­
~eria for tlw performance of sueh duties, except tha~ w.hen such d~~ies 
mvolve the making of an order, under rule 4, dismissmg the petitiOn 
the magistrate shall submit to the court his report as to the facts and 
his recommendation with respect to the order to be made by the court. 

* * * * 
RuLES GovERNING§ 2255 PROCEEDINGS FOR THE UNITED STATEs 

DisTRICT CoURTS 

• * * * * 
RULE 2. MOTION 

(a) NATURE OF APPLICATION FOR RELIEF. If the person is presently in 
custodypursuant to the federal judgment in question, or if not pres­
ently in custody may be subject to such custody in the future pursuant 
to such judgment, the application for t·elief shall be in the form of a 
motion to vacate, set aside, or correct the sentence. 
(b) FoRM: oF MoTION. The motion shall be in substantially the form 
annexed to these rules, except that any district court may by local rule 
require that motions filed with it shall be in a form prescribed by the 
local rule. Blank motions in the prescribed form shall be made avail­
able without charge by the clerk of the district court to applicants 
upon their request. [The motion shall follow the prescribed form.] It 
shall specify all the grounds for relief which are available to the 
movant and of which he has or, by the exercise of reasonable dili­
gence, should have knowledge and shall set forth in summary form 
th~ facts supporting each of the grounds thus specified. It shall also 
state the relief requested. The motion shall be typewritten or legibly 
hand written and shall be signed and sworn to by the movant. 

(c) MOTION To BE DIRECTED TO ONE .JUDGMENT ONLY. A motion 
shall he limited to the assertion of a claim for relief against one judg­
ment only of the district court. If a movant desires to attack the va­
lidity of other judgments of that or any other district court under 
which he is in custody or may be subject to future custody, as the case 
may be, he shall do so by separate motions. 

(d) RETURN OF INSUFFICIENT MoTION. If a motion received by the 
clerk o£ [the] a district court does not sulJstantia.lly comply with the 
requirements of rule 2 or 3, it may be returned [bv the clerk] to the 
[movant] movant, if a judge of the court so directs, togethe.r with a 
statement of the reason for its return [, and it shall be returned if the 
clerk is so directed by a judge of the court]. The clerk shall retain !l 

copy of the motion. 

* * * * * 
RULE 8, EVIDENTIARY HgARING 

(a) DETERMINATION BY Cot:"'RT. If the motion has not been dismissed 
at a previous stage in the proceeding, the judge, after the answer is 
filed and any transcripts or records of prior court actions in the mat­
ter are in his possession, shall, upon a review of those proceedings 
and of the expanded record, if any, determine whether an evidentiary 
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hearing is required. If it appears that an evidentiary hearing is not 
required, the judge shall make such disposition of the motion as justice 
dictates. 

(b) J?usCTION OF THE MAGISTRATE. "\V'hen empowered to do SO by 
rule of the district court, the magistrate may recommend to the district 
judge that an evidentiary hearing be held or, in the alternative, that 
the motion be dismissed. In doing so the magistrate shall give to the 
district judge a sufficiently detailed description of the facts to enable 
him to make a decision to hold or not to hold an evidentiary hearing. 

(c) APPOINT:M:ENT oF CouNSEL; TIME FOR HEARIXG. If an eviden­
tiary hearing is required, the judge shall appoint counsel for a movant 
who qualifies for the appointment of counsel under 18 U.S.C. § 3006A 
(g) and shall conduct the hearing as promptly as practicable, having 
regard for the need of counsel for both parties for adequate time for 
investigation and preparation. These rUles do not limit the appoint­
ment of cownsel under 18 U.S.O. § 3006A at any stage of the proceeding 
if the interest of justice so requires. · 

RULE 9. DELAYED OR St:'CCESSIVE MOTIONS 

(a) DELAYED MoTIONs. A motion for relief made pursuant to these 
rules may be dismissed if it appears that the government has been 
prejudiced in its ability to respond to the motion by delay in its filing 
unless the movant shows that it is based on grounds of which he could 
not have had knowledge by the exercise of reasonable diligence before 
the circumstances prejudicial to the government occurred. [If the 
motion is filed more than five years after the judgment of conviction, 
there shall be a presumption, rebuttable by the petitioner, that there 
is prejudice to the government.] · · 

(b) SuccESSIVE 1\fOTIO:!II"S. A second or successive motion may be dis­
missed if the judge finds that it fails to allege new or different grounds 
:for relief and the prior determination was on the merits or, if new 
and different grounds are alleged, the judge 'finds that the failure 
of the movant to assert those grounds in a prior motion [is not ex­
cusable] constituted an abuse of the procedure governed by these rUles. 

RULE 10. POWERS OF J\i£AGISTRATES 

The duties imposed upon the judge of the district court by rules 2, 
3, 4, 6, and 7 may be performed by a United States magistrate if and 
to the extent that he is so empowered by rule of the district court, and 
to the extelfli; the district covlrt ha.<~ established standards and criteria 
for the performance of 8U<Jh duties, except that, when such duties in­
volve the making of an order under rule 4 dismissing the motion, the 
magistrate shall submit to the court his report as to the facts and his 
recommendation with respect to the order to be made by the court. 

* * * * * * 
0 
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H. R. 15319 

RintQ!;fourth Q:ongrtss of tht tlnittd £'tatts of :amcrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Monday, the nineteenth day of January, 
one thousand nine hundred and seventy-six 

To approve in whole or in part, with amendments, certain rules relating to 
cases and proceedings under sections 2254 and 2255 of title 28 of the United 
States Code. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the rules gov­
erning section 2254 cases in the United States district courts and the 
rules governing section 2255 proceedings for the United States district 
courts, as proposed by the United States Supreme Court, which were 
delayed by the Act entitled "An Act to delay the effective date of 
certain proposed amendments to the Federal Rules of Criminal Pro­
cedure and certain other rules promulgated by the United States 
Supreme Court" (Public Law 94-349), are approved ·with the amend­
ments set forth in section 2 of this Act and shall take effect as so 
amended, with respect to petitions under section 2254 and motions 
under section 2255 of title 28 of the United States Code filed on or 
after February I, 1977. 

SEc. 2. The amendments referred to in the first section of this Act 
are as follows.: 

( 1) Rule 2 (c) of the rules governing section 2254 cases is amended­
( A) by inserting "substantially" immediately after "The peti­

tion shall be in"; and 
(B) by strikin~ out the sentence "The petition shall follow the 

prescribed form.' . 
(2) Rule 2(e) of the rules governing section 2254 cases is amended 

to read as follows : 
" (e) RETURN OF INSUFFICIENT PETITION.-!£ a petition received by 

the clerk of a district court does not substantially comply with the 
requirements of rule 2 or rule 3, it may be returned to the petitioner, 
if a judge of the court so directs, together with a statement of the 
reason for its return. The clerk shall retain a copy of the petition.". 

(3) Rule 2(b) of the rules governing section 2255 proceedings is 
amended-

( A) by inserting "substantially" immediately after "The mo­
tion shall be in"; and 

(B) by striking out the sentence "The motion shall follow the 
prescribed form.". 

( 4) Rule 2 (d) of the rules governing section 2255 proceedings is 
amended to read as follows: 

" (d) RETURN OF INSUFFICIENT MoTION.-If a motion received by 
the ~lerk of a district court doe~ not substantially comply with the 
reqmrements of rule 2 or rule 3, It may be returned to the movant, if 
a judge of the court so directs, together with a statement of the reason 
for its return. The clerk shall retain a copy of the motion.". 

( 5) Rule 8 (c) of the rules governing section 2254 cases is amended 
by adding at the end: "These rules do not limit the appointment of 
counsel under 18 U.S.C. § 3006A at any stage of the case if the interest 
of justice so requires.". 

' 
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( 6) Rule 8 (c) of the rules governing section 2255 proce~ is 
amended by adding at the end the following: "These rules do not hmit 
the appointment of counsel under 18 U.S.C. ~ 3006A at any stage of 
the proceeding if the interest of justice so reqmres.". 

(7) Rule 9(a) of the rules governing section 2254 cases is amended 
by striking out the second and third sentences. 

(8) Rule 9(b) is amended by striking out "is not excusable" and 
inserting in lieu thereof "constituted an abuse of the writ". 

( 9) Rule 9 (a) of the rules governing section 2255 proceedings is 
amended by striking out the final sentence. 

(10) Rule 9(b) of the rules governing section 2255 proceedings is 
amended by striking out "is not excusable" and inserting in lieu 
thereof "constituted an abuse of the procedure governed by these 
rules". 

(11) Rule 10 of the rules governing section 2254 cases is amended 
by inserting ", and to the extent the district court has established 
standards and .criteria for the performance of such duties" immedi­
ately after "rule of the district court". 

(12) Rule 10 of the rules governing section 2255 proceedings is 
amended by inserting ", and to the extent the district court has estab­
lished standards and criteria for the performance of such duties," 
immediately after "rule of the district court". 

Spealcer of the HOU8e of Representatives. 

Vice President of the United States and 
President of the Senate. 
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