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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAR 3 0 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 12490 - Tax Treatment of ConRail

Transfer
Sponsor - Rep. Ullman (D) Oregon and 4 others

Last Day for Action

April 9, 1976 - Friday

Because of special circumstances, it is recommended that this
bill be signed by March 31.

Purgose

To clarify the tax treatment of transfers of certain railroad
properties into the Consolidated Railroad Corporation under the
Regional Rail Reorganization Act of 1973.

Agency Recommendations

Office of Management and Budget Approval
Department of the Treasury Approval
Department of Transportation Approval

U.S. Railway Association Approval (Informally)
Interstate Commerce Commission No comment
Discussion

The Regional Rail Reorganization Act of 1973 (P.L. 93-236), as
amended by the Railroad Revitalization and Regulatory Reform Act
of 1976 (P.L. 94-210), provided for the reorganization of bankrupt
railroads in the Northeast and Midwest. It established the U.S.
Railway Association (USRA), a nonprofit government corporation,



to design a new rail system for the region. It also provided
for the establishment of a new for-profit private corporation
called the Consolidated Rail Corporation (ConRail) to acquire
and operate the new system. The transfer of properties from
the bankrupt railroads to ConRail is scheduled to take place
on April 1. H.R. 12490 would clarify the tax treatment of any
such property transfers.

Current law contains special tax provisions which apply to
insolvent railroads which transfer property under court order

in a receivership proceeding or in a proceeding under Section 77
of the Bankruptcy Act. The ConRail transfers, however, will
not be under a court order, but rather under congressicnally
approved legislation. Thus it is not clear that these special
provisions would apply. The enrolled bill would provide for

tax treatment of the ConRail transfers similar to that which
would generally apply under Section 77 proceedings.

Specifically, the enrolled bill would provide that, for tax
purposes, the transfer of properties to ConRail is not to result
in the recognition of gain or loss to the transferor companies,
or generally to their shareholders and security holders, as long
as the property is exchanged solely for stocks and securities

of ConRail and USRA certificates of value. This provision

would apply whether the transferors are railroad corporations

or engaged in other businesses, and whether they are solvent

or insolvent. It is possible, however, that the Special Court
having jurisdiction over the reorganization will rule that the
transferor is entitled to cash or other compensation in addition
to ConRail stock and securities. In such a case, any gain would
be recognized for tax purposes. However, no loss resulting from
the transfer would be allowed for tax purposes.

The enrolled bill would also provide that the basis to ConRail

of property received would be the same as the transferors' basis
in the same assets (generally referred to as a "carryover basis").
This provision is important to ConRail because, in most cases,

the properties being transferred to ConRail have a higher basis
than their current fair market values, thus resulting in an
advantage for depreciation purposes.

H.R. 12490 would specifically prohibit any net operating losses
of a transferor from being carried over to ConRail. Existing
law would be used to determine whether those net operating losses



would be retained as carryovers to the transferor for future
tax years. If it is determined that these losses are retained
by the transferor, the enrolled bill would provide special
treatment for them. Under existing laws, net operating losses
may be carried forward for a period of five years (and for
railroads seven years) to be offset against income. However,
it is possible that final determinations as to the value of

the properties transferred to ConRail may not finally be
settled within that time period. The enrolled bill would
provide that any such carryovers, if not otherwise used but that
would normally expire before final compensation is determined,
could be used as an offset against income in the year the award
is made and for the succeeding five years. It could be offset
only against the awards or settlements, however.

The provisions in the enrolled bill relating to the tax treatment

of ConRail property transfers are consistent with current corporate
reorganization and railroad bankruptcy tax laws. It is not expected
that H.R. 12490 would have any revenue effect for fiscal years

1976 and 1977. Beyond 1977, the revenue effect is speculative.

* % % % %

ConRail and USRA have both expressed the opinion that this enrolled
bill should be signed prior to the transfer date of April 1 and
forecast future court disputes if this is not done. The Treasury
Department agrees that it would be desirable to have the bill
signed by then, but believesthere will be no serious complications
if this is not done. We would agree that signature by March 31
would be highly desirable.
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Assistant Director fo
Legislative Reference

Enclosures



Fnterstate Commerce Commission
Washington, DL, 20423

OFFICE OF THE CHAIRMAN

March 29, 1976

Mr. James M. Frey

Assistant Director for
Legislative Reference

Office of Management and
Budget

Washington, D.C. 20503

Dear Mr. Frey:

This responds to your request for the Commission's
recommendations on H.R., 12490, an enrolled bill amending section
374 of the Internal Revenue Code., The Commission did not partici~
pate in the development of this legislation, and we do not have any
recommendations to make concerning its enactment.

Thank you for the opportunity to comment on this enrolled
bill.

/‘,RZ (
/‘ orge z Stafforzz
Chairman
gi;lw.
AY
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XECUTIVE OFFICE OF THE PRESIDENT
FFICE OF MANAGEMENT AND BUDGET

DATE: 3-31-76
TO: Bob Linder

FROM: Jim Frey

Attached is the USRA views letter
on H.R. 12490 for inclusion in the

enrolled bill file. Thanks.

OMB FORM 38
REV AUG 73




United States Railway Association

2100 Second Street, S.W.
Washington, D.C. 20595
(202) 426-1991

Arthur D. Lewis
Chairman of the Board March 26, 1976

Honorable James Frey

Assistant Director for Legislative Reference
Office of Management and Budget

Executive Office Building

17th and Pennsylvania Avenue

Washington, D. C. 20503

Dear Mr. Frey:

In response to your inquiry of this date, relative to H.R. 12490, a bill
relating to the tax treatment of the transfers of certain railroad pro-
perties into the Consolidated Rail Corporation (ConRail), this measure, in
brief would make clear that the tax treatment generally applied to the
transfers arising out of railroad reorganizations would apply in this
instance, as well, and that, accordingly, such transfers of rail pro-
perties to ConRail will not result in the recognition of gain or loss for
tax purposes to those making the transfers and that ConRail will have a
carryover tax basis for such properties equal to the tax basis of those
assets in the hands of the transferors.

This measure would legislatively carry out the thrust and intent of the
railroad reorganizational process being conducted by the Association, and
as described in the so-called Final System Plan, as further amplified by
the provisions of the recently-enacted Railroad Revitalization and Regula-
tory Reform Act of 1976, in amendment of the Regional Rail Reorganization
Act of 1973.

VIt is supported by both the Association and by ConRail and, we understand,

has the approval of both the Department of Transportation and the Depart-
ment of the Treasury. Accordingly, we would recommend Presidential
signature and enactment of H.R., 12490 at the earliest practicable date,
and preferably prior to April 1st, 1976, now set as the date for such
conveyance to ConRail and, thus, the date when the resulting "taxable
event” would take place,

Sincerely,

Bt ooy ST



OFFICE OF THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

MAR 29 1976

Honorable James T. Lynn
Director

Office of Management and Budget
" Washington, D.C. 20503

Dear Mr. Lynn:

You have asked for our comments on H.R. 12490, an enrolled
bill to provide tax treatment for exchanges under the Final
System Plan for ConRail.

We have reviewed the enrolled bill and the Treasury Department's
testimony on the bill as introduced. We concur with Treasury's
analysis in support of the Tegislation, and note that there

are no material changes in the bill as enrolled.

We, therefore, recommend that the President sign the enrolled
bill.

Sincerely,

Counsel



DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

ASSISTANT SECRETARY

March 29, 1976

Dear Sir:

This is in response to your request for the views of the Treasury
Department on H, R. 12490 (94th Congress, 2nd Session) entitled ""An
Act to provide tax treatment for exchanges under the final system plan
for ConRail" (the "Act"). The Act is part of the overall program to
revitalize the railroad system in the Northeast and Midwest regions
of the nation. For the reasons set forth below the Treasury Depart-
ment recommends that the Act be signed into law.

Between 1967 and 1973 eight railroad corporations operating in the
Northeast and Midwest entered into reorganization proceedings. In
order to provide a comprehensive solution to this crisis, Congress
enacted the Regional Rail Reorganization Act of 1973; this Act sub-
sequently was amended by the Railroad Revitalization and Regulatory
Reform Act of 1976, The 1973 Act established a government corporation,
the United States Railway Association ("USRA'"), which was directed
to formulate a plan, referred to as the Final System Plan, to restructure
the railroads into a 'financially self-sustaining rail system.' In July
of 1975, USRA presented to Congress the Final System Plan in which
it recommended the transfer of a substantial portion of the rail
properties of seven of the bankrupt railroads to a new profit-oriented
non-government corporation, ConRail. Also, USRA recommended
in the Plan that certain related rail properties owned by other persons
be transferred to ConRail. These transfers are scheduled to occur
on April 1 of this year.

The Plan provides that, in exchange for these rail properties,
the bankrupt railroads and the other transferors are to receive stock
of ConRail, and in addition are to receive, from USRA, instruments
referred to as Certificates of Value. These Certificates of Value in
substance represent the guarantee of the Federal government that the
bankrupt railroads and the other transferors will receive minimum
fair value for their assets. To the extent it is determined in the
future that such value has not been received, the Certificates require
the government to pay the difference. The Plan also contemplates
that the government, through USRA, initially will invest $2.1 billion
in ConRail debentures and preferred stock. This amount eventually
will be repaid assuming that, as projected by USRA, ConRail becomes
financially self-sufficient.
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The financial projections for ConRail's operations through 1985,
prepared by USRA in connection with its formulation of the Plan, are
premised on the assumption that, for tax purposes, ConRail's basis
in the transferred rail properties will be the same as the basis of
each of the transferors of such properties. This carryover of basis
may prove to be quite advantageous to ConRail since the fair market
value of these assets in most cases is significantly lower than their
tax basis. In our view the 1976 Act both expressly adopted and ratified
the Final System Plan, and implicitly approved ConRail's carryover
tax basis.

Carryover of tax basis is consistent with the treatment provided
by section 374 of the Internal Revenue Code in the case of certain
railroad reorganizations. As a matter of policy, the transfer of
assets to ConRail clearly falls within the intended scope of section
374. However, technical questions have been raised as to whether
section 374 is in fact applicable to this transaction. Accordingly,
it was thought advisable to adopt clarifying legislation which would
assure the parties to the transaction tax treatment substantially
similar to that provided by section 374 and certain related reorgan-
ization provisions.

The Act also deals with certain matters relating to the net operating
loss carryovers of the transferor railroads. In preparing its financial
projections in connection with the Final System Plan, USRA did not
anticipate that the net operating loss carryovers of the bankrupt rail-
road corporations would be transferred to it in the reorganization.

The Act therefore provides that net operating loss carryovers of the
bankrupt railroads will not be transferred to ConRail. The Act does
not attempt, however, to alter current law with respect to the question
of whether these net operating loss carryovers will be retained by

the bankrupt railroads after the reorganization transaction and after
the bankruptcy proceedings.

The Act generally does not alter current law with respect to the
taxable years to which the railroads can carry their net operating
losses, except in the following limited situation. Certain of the
transferor railroads believe they are not receiving fair compensation
for the property taken from them in connection with the reorganization
and it is anticipated that they will shortly commence legal proceedings
based on this claim. The bankrupt railroads currently have net operating
loss carryovers which could be used to offset taxable income derived
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from court awards, or settlements, relating to these claims, if received
before such carryovers expire. However, as is generally the case

in litigation arising in connection with bankruptcy, these court proceedings
will probably not be resolved for many years and it is probable that
these net operating loss carryovers will have expired prior to the
receipt of any such awards or settlements. The Act contains a provision
which permits these currently available net operating loss carryovers,
if not otherwise utilized and if retained by the railroads after the
transfer and the bankruptcy proceedings, to be carried forward to

the year in which an award is made, or settlement is reached, and

to the five succeeding years. However, these loss carryovers can be
utilized only to offset taxable income which results from such awards

or settlements in such years.

It is estimated that the Act will produce no revenue effect for fiscal
years 1976 and 1977. The revenue effect of the Act for fiscal years
thereafter is highly speculative since it depends on whether various
parties to the transaction generate income in such years in excess of
loss carryovers which would be available to them under present law.

With respect to the reorganization, the Act provides for tax treatment
which is substantially the same as that presently applicable to similar
transactions. With respect to treatment of net operating loss carryovers,
the Act provides limited but potentially significant relief ina situation
which otherwise could result in inequitable treatment of the bankrupt
corporations. Accordingly, the Treasury Department recommends that
the Act be signed into law.

Sincerely yours,

William M. Goldstein
Acting Assistant Secretary

Mr. James M. Frey

Assistant Director

for Legislative Reference

Office of Management and Budget
New Executive Office Building
Washington, D.C. 20503



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAR 3 0 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 12490 - Tax Treatment of ConRail

Transfer
Sponsor - Rep. Ullman (D) Oregon and 4 others

Last Day for Action

April 9, 1976 - Friday

Because of special circumstances, it is recommended that this
bill be signed by March 31.

Purpose

To clarify the tax treatment of transfers of certain railroad
properties into the Consolidated Railroad Corporation under the
Regional Rail Reorganization Act of 1973.

Agency Recommendations

Office of Management and Budget Approval
Department of the Treasury Approval
Department of Transportation - Approval

U.S. Railway Association Approval(Informally)
Interstate Commerce Commission No comment
Discussion

The Regional Rail Reorganization Act of 1973 (P.L. 93-236), as
amended by the Railroad Revitalization and Regulatory Reform Act
of 1976 (P.L. 94-210), provided for the reorganization of bankrupt
railroads in the Northeast and Midwest. It established the U.S.
Railway Association (USRA), a nonprofit government corporation,
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THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON © LOG NO.:

Date: March 30 o 'I;ime:;. 420pm

FOR ACTION: Judy Hope cc (for information): Jack Marsh
Max Friedersdorf Jim Cavanaugh
Ken Lazaruse" . . Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: -
4 . March 31

SUBJECT:

‘'H.R. 12490 - Tax Treatment of ConRail Transfer

ra

ACTION REQUESTED: - T

For Necessary Action .. For Your Recommendations

— Prepare Agenda and Brief Drait Reply

_ X For Your Commenis . Droft Remarks
REMARKS:

‘Please return to Judy Johnston, Ground Floor West Wing

No objection -- Ken Lazarus 3/31/76

OMB recommends this bill be signed prior to March 31.

.PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a :
delay in submitting the required material, please James ¥. Cann
telephone the Staff Secretary immediately. . For the Pres ident
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THE WHITE HOUSE

ACTION MIEMORANDUM WASHINGTON | LOG NO.:

Date: March 30 ' ’ _V’Thne;, 420pm

FOR ACTION: Judy HOPQ‘/ cc (for information): J?Ck Marsh
Max Friedersdorf ‘ Jim Cavanaugh
Ken Lazarus o . Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: Time:

‘March 31 900am

SUBJECT:

"H.R. 12490 - Tax Treatment of ConRail Transfer

L

et

ACTION REQUESTED: B R
For Necessary Action | e For Your Recommendations
N Prepare Agenda and Brief Drait Reply
_* For Your Comments v._ Draft Remarks
REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

OMB recommends this bi e signed prior to March 31.

Csnernse |

. PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the required material, please James M. Canmon >
telepheone the Staff Secretary immediately. . For the President
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THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON & LOG NO.:

Date: March 30 ~ Time:. 420pm

FOR ACTION: Judy Hope &K cc (for information): Jack Marsh
Max FriedersdorfOi— Jim Cavanaugh
Ken Lazarus ‘ . Ed Schimults

FROM THE STAFF SECRETARY

DUE: Date: March 31 ‘Time: 900am

SUBJECT:

H.R. 12490 - Tax Treatment of ConRail Transfer

=

ACTION REQUESTED: » T
w For Necessary Action | wee. For Your Recommendations
Prepare Agenda and Brief o Draft Reply
_ % For Your Comments «.—— Draft Remarks
REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

OME recommends this bill be signed prior to March 31.

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a e _

delay in submitting the reguired material, please Jemes M. Cannel -

telephone the Staff Secretary immediately. : For the President



THE WHITE HOUSE

WaSHINGTON

March 30, 1976

MEMORANDUM FOR: JIM CAVANAUGH
FROM: MAX L. FRIEDERS
SUBJECT: H.R., 12490 - Tax Treatment of ConRail Transfer

The Office of Legislative Affairs concurs with the agéncies

that the subject bill be signed.

Attachments



941 ConereEss | HOUSE OFF REPRESENTATIVES { REeporT
2d Session No. 94-940

TAX TREATMENT OF EXCHANGES UNDER THE FINAL
~ SYSTEM PLAN FOR CONRAIL

Marcu 22, 1976—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. Urrmax, from the Committee on Ways and Means,
submitted the following

REPORT

[To accompany H.R. 12490]

The Committee on Ways and Means, to whom was referred the
bill (HL.R. 12490) to provide tax treatment for exchanges under the
final system plan for ConRail, having considered the same, report
favorably thereon with amendments and recommend that the bill
as amended do pass.

The amendments are as follows:

Page 2, line 6, strike out “section 803(b) (1) or 305(d) (2)” and insert in lieu
thereof “section 303 or 305(d)”.

Page 2, beginning in line 9, strike out “and certificates of value” and all that
follows down through line 10, and insert in lieu thereof *, securities of such
Corporation, certificates of value of the United States Railway Association, or
any combination thereof.”

Page 3, beginning in line 17, strike out “owned, leased, or otherwise controlled”
and insert in lieu thereof “leased, operated, or controlled”.

Page 4, line 21, strike out “stock in” and insert in lieu thereof “stock of”.

Page 5, line 9, strike out “stock in” and insert in lieu thereof “stock of”.

Page 5, beginning in line 10, strike out “and certificates of value” and all that
follows down through line 11, and insert in lieu thereof *, securities of such
Corporation, certificates of value of the United States Railway Association, or
any combination thereof.” ”

Page 5, after line 11, insert the following new sentence :

Clause (i) of section 356(d) (2)i(B) of such Code (relating to receipt of addi-
tional consideration) is amended by striking out ‘“subsection (c¢) thereof” and
inserting in lieu thereof “subsection (c) or (d) thereof”.

Page 5, strike out line 12 and all that follows down through line 20 on page 6,
and insert in lieu thereof the following :

(d) Use or ExXPIRED NET OPERATING L.o88 CARRYOVERS To Orrser INCOME
ARISING FROM CERTAIN RAILROAD REORGANIZATION PROCEEDINGS.—Section 374 of
such Code (relating to gain or loss not recognized in certain railroad reorganiza-
tions) is amended by adding at the end thereof the following new subsection:

“(e) Use or Expirep NET OPERATING L.oss CArrRYOVERS To OFFSEr INCOME
ArisiNg FroM CERTAIN RAILROAD REORGANIZATION PROCEEDINGS.—

“(1) IN QENERAL—If—
“(A) any corporation receives or accrues any amount pursuant to—
“(i) an award in (or settlement of) a proceeding under section
77 of the Bankruptey Act,
57-006
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“(ii) an award in (or settlement of) a proceeding before the
special court to carry out section 303(c), 305, or 306 of the Regional
Rail Reorganization Act of 1973,

“(iii) an award in (or settlement of) a proceeding in the Court
of Claims under section 1491 of title 28 of the United States Code,
to the extent such proceeding involves a claim arising under the

Regional Rail Reorganization Act of 1973, or
“(iv) a redemption of a certificate of value of the United States

Railway Association issued to such corporation under section 306

of such Act, L. . . .
“(B) any portion of such amount is includible in the gross income

of such corporation for the taxable year in which such portion is
received or accrued, and such taxable year begins not more than 5 years
after the date of such award, settlement, or redemption, and

“(C) the net operating loss of such corporation for any taxable

ear—
v “(i) was a net operating loss carryover to, or arose in, the first
taxable year of such corporation ending after March 31, 1976 (or,
in the case of a proceeding referred to in subparagraph (A) (i)
which began after March 31, 1976, ending after the beginning of
such proceeding), but
“(ii) solely by reason of the lapse of time, is not a net operating
loss carryover to the taxable year referred to in subparagraph (B),
then such net operating loss shall be a net operating loss carryover to the
taxable year described in subparagraph (B) but only for use (to the extent
not theretofore used under this subsection to offset other amounts) to offset
the portion referred to in subparagraph (B).

“(2) SpeciaL RULE.—For purposes of paragraph (1) (C) (i), a corporation
which was a regulated transportation corporation (within the meaning of
section 172(j) ) for its last taxable year ending on or before March 31, 1976,
shall be treated as such a regulated transportation corporation for its first
taxable year ending after such date.”

I. SUMMARY

The bill, H.R. 12490, deals with the tax treatment of transfers of
certain railroad properties into the Consolidated Rail Corporation
(ConRail). Under the Regional Rail Reorganization Act of ,1973,
the United States Railway Association (USRA) was directed to de-
velop a “final system plan” to restructure the midwest and northeast
railroad system. Under the Railroad Revitalization and Regulatory
Reform Act of 1976, Congress approved the final system plan, as
previously formulated by USRA. Under this plan, in order to provide
a financially self-sustaining rail service, eleven insolvent railroads
(along with many of their subsidiaries and affiliates) are to transfer
their rail properties to ConRail on or about April 1, 1976, This bill
deals with the tax questions raised by the transfer of these properties
to ConRail and to some extent the effect of the restructuring on the
transferring companies, and their shareholders and creditors.

The bill provides that the transfer of rail properties to ConRail is
not to result in the recognition of gain or loss to the transferor com-
panies. The shareholders and security holders of the transferors will
also generally not recognize gain or loss on exchanging their existing
interests for ConRail stock and USRA certificates of value. The bill
also provides that the basts of the assets transferred to ConRail is to be
the same in ConRail’s hands as in the hands of the transferors.

In addition, the bill provides that no net operating losses are to be
transferred from the transferors to ConRail. These lossés are generally
to be treated in the manner provided by present law.in the case of

-

et

3

railroad bankruptcies. However, the bill contains a provision that
net operating losses eligible for carryover (at the time of transfer of
property to ConRail) to years after the date of the transfer
are to be kept alive for tax purposes beyond their noramal expira-
tion date, but only for use.by the transferor against any future
income arising from awards of the courts (and the redemption of
certificates of value) with respect to the transfer of their rail assets to
ConRail. This provision is to apply in the case of railroad bankruptcy
cases generally as well as in the case of the transfers to ConRail.

II. REASONS FOR THE BILL

Congressionally approved railroad reorganizations

As a result of the financial problems encountered by the rail trans-
ortation industry in the northeastern and midwestern regions of the
United States, the Congress enacted the Regional Rail Reorganiza-
tion Act of 1978 (%1973 Rail Act”).* The purpose of this act was to
provide a way for the Federal Government to rehabilitate and reor-
ganize the insolvent railroads in these regions into a “financially self-
sustaining” rail system capable of providing the railroad service
needed.? = B
- The 1973 Rail Act established the United States Railway Associ-
ation (USRA), a nonprofit government corporation. USRA was au-
thorized to study the existing rail services of the affected regions and
to prepare a “final system plan” for the railroad reorganization, sub-
ject to approval of Congress. A “special court,” comprised of three
Federal Judges, was authorized to conduct virtually all judicial pro-
ceedings concerning implementation of the final system plan. :

The 1973 Rail Act also required formation of the Consolidated Rail
Corporation (“ConRail”), a nongovernment, for-profit corporation.
ConRail was authorized to acquire, operate and rehabilitate those rail
properties designated by the final system plan to be conveyed to it.
Stock and other securities are to be issued by ConRail to the railroads
in exchange for the acquired rail properties.

On January 23, 1976, Congress enacted the Railroad Revitalization
and Regulatory Reform Act of 1976,® which adopted the final system
plan and other provisions to implement the reorganization. This legis-
Iation amended the 1973 Rail Act to provide for ConRail’s capital
structure and to provide for the funding necessary to enable ConRail
to proceed with the acquisition and rehabilitation of the rail prop-
erties. The legislation provides that ConRail debentures and series A
preferred stock are to be issued to USRA. USRA will purchase these
securities with Federal funds in currently authorized maximum
amounts of $1 billion for the debentures and $1.1 billion for the series A

1 The Act was signed into law on January 2, 1974 (P.L. 93-236). o ’

21t was contemplated that the reorganization would include the systems operated by
a group of bankrupt railroads in the midwest and northeast. The primary bankrupts
covered by the planned reorganization are the Penn ‘Central Transportation company,
Central Rallroad Company of New Jersey, Lehigh Valley Railroad Company, Reading
Company, Erie Lackawanna Rallroad <Company, Reading Company, Erie Lackawanna
Railroad Company, Lehigh and Hudson River Railway Company, and the Ann Arbor Rail-
road Company. All of these railroads have entered into reorganization proceedings under
section 77 of the Bankruptey Act (11 U.S.C. 205), which governs the reorganization of
railroad corporations.

3'The bill was signed into law by the President on February 5, 1976 (P.L. 94-210).
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preferred stock. ConRail will use this capital to modernize its acquired
rail properties, acquire equipment, refinancee preacquisition expendi-
tures to improve rail property acquired under the final system plan,
and provide working capital.

 Series B preferred stock and common stock of ConRail are to be
issued to the bankrupt railroads (and to other transferors under the
final system plan) in exchange for the rail properties transferred to
ConRail. Initially, however, the series B preferred stock and the com-
mon stock will be deposited with the special court, pending that court’s
determination as to whether the exchanges are fair and equitable to
the railroads. In addition, there will be deposited with the special
court for distribution to the transferors “certificates of value” issued
by USRA. The purpose of the certificates of value is basically to
assure that the package of series B preferred stock and common stock
received by each railroad will have a cash value in 1987 (or earlier)
equal to a value which, as determined by the courts, represents fair
payment to the transferors for the rail properties conveyed to
ConRail.

The certificates of value will be conveyed on a one-for-one basis with
each share of series B preferred stock which is distributed by the spe-
cial court to the transferors. The certificates will be redeemed %y
USRA on a date specified by it, but not later than December 31, 1987.
The redemption value of the certificates will be subsequently deter-
mined by the special court.* '

The transfer of properties to ConRail in return for stock of Con-
Rail and certificates of value of USRA. is scheduled to occur on
April 1 of this year.

Tax treatment of railroad reorganizations

Under present law corporate reorganizations generally result in the
nonrecognition of gain or loss to tﬁe transferor corporation and its
shareholders and security holders (secs. 354 and 361), and a carryover
tax basis to the acquiring corporation for the assets or stock it re-
ceives for its own stock and securities (sec. 362). A “carryover” basis
means that the acquiring company takes as the basis in the acquired
property the same basis the property had in the hands of the transferor
company (or where stock is acquired, the same basis the stock had in
the hands of its shareholders). ‘

The transferor corporation generally takes as its basis for the stock
or securities of the acquiring company the basis it had in the assets
or stock given up (sec. 358). If the transferor company distributes
these securities to its own stock or security holders (in exchange for

4This value will be based on the value of the rail assefs transferred, plus compound
interest at 8 percent and compensgation (if any) awarded for preconveyance “erosion”
in the estate of a transferor, less the market value of the preferred and common stock
(on the redemption date} and any dividends pald on this stock, and less the value of
any other benefits or consideration received by the transferor railroads,

SR
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their interests in the transferor company), they also take as the basis
the basis of the securities they give up (sec. 358).

If the transferor company or its shareholders receive any other prop-
erty (usually money) in addition to stock or securities of the acquiring
company (which is referred to as “boot” received in the exchange),
and it a gain is realized on the overall exchange, the gain is taxable
up to the amount of the boot (sec. 356).° )

However, if a transferor company or its shareholders realize a
loss (rather than a gaing on the overall exchange, any boot received
does not give rise to a deductible loss.

In the case of insolvency reorganizations, creditors of the insolvent
or bankrupt company may become interested in acquiring an
ownership interest in the company in order to increase their chances
of eventually recovering the entire amount of their claims. Up to the
time of the reorganization, however, creditors are not equity holders.
Largely because of this situation, Congress has enacted special tax
rules relating to the treatment of reorganizations involving bank-
rupt companies (secs. 371-372).

The tax law also provides special rules specifically for insolvent
railroads (under sec. 374). In general, the tax rules for insolvent rail-
road corporations are similar to the rules for corporate reorganizations
generally. Under these rules, the debtor railroad corporation generally
recognizes meither gain nor loss when its assets are transferred to
another corporation (often formed by the creditors). If the bankrupt
transferor corporation receives money or other boot, which is not dis-
tributed to the shareholders pursuant to the plan of reorganization,
eain is recognized to the extent of the boot. However, in these circum-
stances also, no loss is to be recognized by the transferor. Shareholders
and security holders (including ereditors) of the insolvent railroad do
not recognize gain or loss on surrendering their interests in their cor-
poration for equity interests in the new company (sec. 854(c)).

The new company takes a carryover basis in the assets of the bank-
rupt transferor.® Congress has made these tax results available in
railroad insolvency cases without requiring the parties to comply
with all of the provisions which reorganizations generally must
satisfy.?

6 A “conduit” rule for boot is also Erovided to prevent taxing boot twice: a trans-
feror company 1s not taxable if it distributes the boot to its own shareholders or security
holders (sec. 361(b)).

8 A carryover basis is usually important to the new company where the current fair
market value of the debtor's assets is lower than the historic cost basis of the assets on
the debtor's hooks. In such a situation, a carryover basis gives the acquiring company a
higher basis for future depreciation and other tax purposes than would a current fair
market value baslis,

7 For example, insolvency reorganizations are not conditioned on the “solely for vot-
ing stock” requirement which applies to a conventional reorganization under section
368(a) (1)(B) or (C) of the code. Nor must there be a transfer of “substantially all”
the debtor's assets to the snccessor company, a8 is required If the reorganization is to
qualify under section 368{(a) (1) (C).
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The present tax rules for bankrupt railroads (under sec. 374) only
apply to property of a railroad corporation transferred under an order
of a court having jurisdiction of the railroad corporation in a receiver-
ship proceeding or in a proceeding under section 77 of the Bankruptey
Act (which applies specifically to railroad bankruptcies), Your com-
mittee understands that the railroad reorganization under the final
system plan for ConRail does not meet the technical requirements
under the existing tax rules for insolvent railroads (see 874). This is
because the reorganizations involved in this case are not under section
77 of the Bankruptcy Act, but rather will occur under congressionally
approved legislation. In addition, your committee understands that
since the transferor railroads may possibly receive large amounts of
cash in future years, as a result of the valuation determinations of the
assets transferred to ConRail, the acquired company (or its share-
holders) may not meet the “continuity of interest” rules, which re-
quire (in tax free reorganizations generally) that no more than one-
half of the total consideration be in the form of cash. Your committee
believes that since Congress has specifically provided for these rail-
road reorganizations, the existing tax treatment for reorganizations of
insolvent railroads should apply to the ConRail reorganization. In
the case of the cash payments, your committee believes that the tradi-
tional continuity of interest concepts should not apply in this case but
that the cash payments should be treated as “boot.”

The tax treatment provided under existing law is important to
the ConRail reorganization because, in most of the cases, the rail
properties being transferred to ConRail have a basis which is higher
than their current fair market values. By applying the nonrecognition
treatment under present law to this reorganization, ConRail will have
a carryover basis in the assets which, for depreciation purposes, is
higher than the current fair market values (which would be the basis
of the properties to ConRail if the reorganization were taxable). Your
committee understands that when USRA formulated its final system
plan, it was assumed that ConRail would obtain the benefit of a carry-
over tax basis for the railroad properties.

Another factor considered by your committee was the treatment of

the net operating losses of the transferor railroads in existence at the
time of the ConRail transfer. Present law (in insolvency reorganiza-
tions generally) is not clear on whether various tax attributes of the
bankrupt company (such as net operating losses) carry over to the
successor company or are retained by the transferor company. Since
ConRail neither needs nor wants the net operating losses of the trans-
feror companies, the bill specifically prohibits any net operating losses
of a transferor from being carried over to ConRail.
_ In the case of the transferor companies, however, your committee
intends that existing law (applicable in the case of bankrupteies) is
to apply in determining whether a transfer company in this situation
retains its own net operating losses as carryovers after the transfer of
its rail assets to ConRail or after its own bankruptey proceedings.

If (or to the extent) it is determined that the net operating losses
are retained by the transferor, your committee provides a special rule
with respect to any such loss carryovers of a transferor which will

I

bed
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keep them available for compensation paid under the rail acts to the
transferor companies. This is needed because, as indicated above, the
rail acts provide a special court to determine the amount of the appro-
priate compensation and this determination may not be made until
several years in the future. In the meantime, net operating losses that
would have been available to offset any income recognized from the
compensation, if paid immediately, may expire and thus not be avail-
able. In view of this situation your committee has provided a rule
which, in effect, revives a transieror’s net operating losses that may
otherwise have expired, solely by reason of the lapse of time, before
the courts determine the exact amounts of compensation to the rail-
roads. When these determinations are made, the expired net operating
losses may be used to offset the income recognized by the transferor

railroads.
III. EXPLANATION OF BILL

Nonrecognition treatment

Your committee’s bill extends to transfers of rail properties in the
ConRail reorganization the same nonrecognition treatment which is
available generally under present law to reorganizations of insolvent
railroads (sec. 374). The bill provides, in general, that no gain or loss
is to be recognized when, in order to carry out the final system plan,
rail properties of a transferor railroad are transferred to ConRail in
exchange solely for stock or securities of ConRail and USRA
certificates of value,

The effects of this nonrecognition treatment with respect to the
various parties involved in the ConRail reorganization are described
below.

ConRail—The bill provides that ConRail’s basis in the rail proper-
ties which it acquires from the transferor railroads generally is to be
the same as the transferors’ basis in the same assets (referred to gen-
erally as a “carryover” basis). However, ConRail’s carryover basis in
the properties is to be increased by the gain, if any, recognized by any
transferor (ConRail will recognize no gain or loss on its receipt of
rail properties in exchange for its own stock or securities (sec. 1032).)

Transferor companies~—The bill applies to all transferors to Con-
Rail regardless of whether the transferors are railroad corporations or
are engaged in other businesses, and regardless whether the transferor
is solvent or is undergoing bankruptcy.® In the case of a transferor, the
bill provides that no gain or loss is to be recognized on the exchange
with ConRail. .

However, if the special court should order that additional compen-
sation payments be made to the transferors in the form of cash or
other property, and if any transferor realizes a gain on its overall
exchange with ConRail, the portion of the gain equal to the amount
of “boot” will be taxable. (This tax treatment is the same
as the rules in present law for reorganizations generally). The bill
also follows existing law in providing that “boot” will not be taxable
to a transferor if the railroad distributes the boot to its own share-

$The 1973 and 1976 rail acte permit ConRail to acquire rail properties from both
bankrnpt railroads and from certain corporations operated or controlled by the railroads
or which are leased by the various railroads. Some of these other companies are techni-
cally not railroads within the definition in section 77(m) of the Bankruptcy Act; some
are also in a solvent condition,
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holders or security holders. (Tn the case of the bankrupt transferors,
any distributions which they make to their own shareholders or credi-
tors will be made under the supervision of the court supervising their
own Bankruptcy Act proceedings.) , )

If a transferor realizes a loss (rather than a gain) on its overall
exchange with ConRail, no portion of the loss may be allowed even
if the transferor has received money or property other than ConRail
stock or securities and USRA certificates of value. (This rule is also
in accord with long-established rules for tax-free reorganizations).

The bill also follows present law in providing that ConRail’s as-
sumption of certain liabilities of the bankrupt railroads (principally
those involving equipment obligations) will not be treated as boot
received by the transferors.?

In the case of ConRail stock and USRA certificates of value re-
ceived in the exchange by the transferor railroad, the transferor’s
basis in the stock and certificates is to be the basis which it had in its
rail properties transferred to ConRail. Thus, both ConRail and the
transferor railroads will use the transferors’ asset basis.*®

Shareholders and creditors of the transferor companies—The bill
provides that no gain or loss is to be recognized by any shareholder or
creditor of 8 transferor who surrenders stock or a debt interest
(amounting to & security) in the transferor and receives in exchange
ConRail stock and USRA certificates of value.*

If the distribution includes “boot” (that is, money or property other
than ConRail stock or securities or USRA certificates of value), a
shareholder or security holder who realizes gain on the exchange will
be taxable to the extent of the boot received.'®

With respect to basis, a shareholder or security holder will take a
substituted basis in the ConRail stock or USRA certificates of value
which is received ; that is, the basis will equal the basis the shareholder
or security holder had in the stock or security of the bankrupt railroad.

Your committee’s bill does not prescribe how a railroad’s basis (or
that of any of its shareholders or creditors) is to be allocated among
ConRail common stock, series B preferred stock and USRA certificates
of value. Since the values of the stock and certificates will change over
time (probably in inverse relation to each other), it will be difficult at
the conveyance date (April 1, 1976 to make a proper allocation of the
railroads’ asset basis between the stock and the certificates. In light of
this situation, an allocation of basis made as of the conveyance date
might result in improper measurement of taxable income or loss on the

¢ The provision of %)resent law, which adopts this rule for corporate reorganizations
generally is section 357 of the Code.

1 Bach raflroad’s “substituted” basis in the ConRail stock and USRA certlficates of
value will be increased (under sec. 358) by the amount of gain, if any, which the trans.
feror recognizes on the exchange.

1 Under present law, shareholders or seeurity holders in a bankrupt railroad are not
subject to the excess prineipal amount rule of sec. 854(a)(2) ; the bill follows the same
treatment in the ConRajl reorganization. Thus, if a shareholder of a transferor receives
ConRail debt securities (as possibly could be ordered by the speclal court), he will also
recelve nonrecognition treatment.

The bill makes no change in the rule under present law that a creditor's claim against
the debtor company must be a “security” interest in order that he will not recognize gain
or loss on exchanging his interest for ConRail stock ia an acquiring company. A short-
term note holder or general creditor who Is not consldered to hold a_“security” intgrest
wgill t%erﬁfosrg recognize galn or loss on such an exchange. See Rev. Rul. 59-222, 1959-1

um. Ball, 80.

12 Under present law, boot recelved in a reorganization of a bankrupt railroad under
section 374 is subject to the dividend-effect test in sec. 356 to determine whether the
boot i3 taxable as ordinary income or capital gain, The bill follows present law in this
regard, so that hoot received by a shareholder or security holder of a transferor, will be
subjeet to the dividend-effect test {sec. 356),
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separate sale of ConRail stock or certificates of value, or on a redemp-
tion of a certificate of value. ' )

In order to prevent potential problems of this type, the bill pro-
vides that so long as the stock and certificates are held together in a
single “package” by either a transferor railroad or by a shareholder
or creditor of the railroad, the holder may not allocate his basis specifi-
cally between the stock and-the certificates. Only at the time that the
owner of the stock and certificates sells the instruments separatfely
(or the certificates of value are redeemed), is a specific allocation of
basis to be made among the ConRail common and preferred stock (or
other ConRail securities, if any) and the USRA certificates of value.
As a result, the bill provides that the allocation of basis then is to be
made under rules provided in regulations prescribed by the Internal
Revenue Service. It is expected that after the special court determines
the compensation to be paid in the transfers, the allocation of basis by
the Internal Revenue Service under the regulations will take into ac-
count respective values, including any established by the special court.

Net operating losses

No carryover to ConRail—The bill provides that where ConRail
(or any of its subsidiaries) acquires assets from the transferor com-
panies (railroads and nonrailroads), ConRail is not to succeed to any
net operating loss carryovers of these companies.*® In the few situations
where ConRail acquires stock in a subsidiary owned by a transferor,
the assets of the subsidiary are to remain with the existing corporate
entity and only the stock ownership of the subsidiary is to change.
In these situations, any net operating loss carryover which the sub-
sidiary may have will remain with the subsidiary and are to be avail-
able against that company’s future income.'®

Net operating loss carryovers of transferors.—The bill provides for
the use of what would otherwise be expired net operating loss carry-
overs to offset income arising from railroad bankruptey reorganiza-
tions generally. This provision covers any awards {or settlements)
resulting from a proceeding in the ConRail reorganization as well as
in'other railroad bankruptey reorganijzations. o o

Under present law, taxpayers are generally allowed to carry over
unused net operating losses to apply against income received in the,
succeeding five years. However, a regulated transportation corporation
(including a railroad) is allowed (under sec. 172(b) (1) (C)) to carry
over a net operating loss to the following seven years.!® For a corpora-
tion to use the additional two-year carryover (from five to seven years
allowed regulated transportation corporations, it must be a regulate

18 Your committee intends that the treatment of net operating losses transferring to
ConRall will be governed exclusively by the provisions of this bill. -

# In some cases the transferor railroad presently owns all the stock in a subsidiary, In
other cases, it owns either a controlling stock interest or & minority stock interest. Con-
Rail will acquire whatever amount of stock in a designated company the transferor owns.
g‘hehstoggdholdings in the subsidiary not presently owned by a transferor railroad will not

€ ¢chan . N '

15 Under this provision of the bill, a eompany whose stock is acquired by ConRail would
retain its own net operating loss carryovers, Therefore, the prohibition in the bill against
ConRail succeeding to nét operating loss carryovers applieg only to sequisitions by ConRail
of assets other than stock. : ) . .

16 A regulated transportation corporation is generally defined in Code sec. 172(j) as a
corporation whose rates must be approved by & governmental agency and which realizes
80 percent or more of its gross income (other than dividends and capital gains and
ﬁ%ﬁ%ﬁfes)‘mm the furnighing of transportation services (Including rail transportation

H. Rept. 94-940—78-—-2
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transportation corporation not only in the loss year, but also in the
sixth and seventh carryover years (sec. 172(j) (3}3) . ,

As indicated above (in the Reasons for the Bill), your committee
makes no determination as to whether, and to what extent, the net
operating losses of a bankrupt transferor company survive either a
reorganization, transfer or bankruptcy proceedings for the benefit of
that company. The bill does not give or assure to a transferor railroad
in the ConRail reorganization the benefit of any nét operating losses,
or of any carryover period for such losses, to which the transferors
would not be entitled apart from the bill. Your committee intends
existing law to govern questions of this nature. However, to the extent
it is determined that net operating losses of a transferot company do
survive as carryovers by that company, a special problem arises in the
ConRail reorganization (as well as in other railroad bankruptcies)
where compensation: for the transfer of the railroads’ assets is to be
determnined by the courts and the final outcome of such litigation may
not oceur until some time in the future.’” In the meantime, the net op-
erating loss carryovers may have expired unused by the time the com-
pensation is actually paid te the transferors.

Your committee’s bill provides that any net operating loss carry-
overs which are available to the transferor railroads (including the
transferors to ConRail) at the time of the transfers but which are
unused after the expiration of the carryover period available under
present law, are to be revived to be available to offset certain income
which is later received or accrued by the company. The net operating
loss carryovers are to be revived in the case of: (1) an award in (or
settlement of) a bankruptcy proceeding under section 77 of the Bank-
ruptey Act; (2) an award in (or settlement of) a proceeding before the
special court under the Rail Act of 1973; (3) an award in (or settle-
ment of} a proceeding in the Court of Claims under the Tucker Act?® to
the extent the proceeding involves a claim arising under the Rail Act of
1973; and (4) a redemption of an USRA certificate of value (under
sec. 306 of the Rail Act of 1973). The net operating loss revival in
these cases applies only to taxable income which arises from an amount
received or accrued in these specified circumstances. It does not apply,
for exaraple, to taxable income attributable to other court proceedings,
such as tort or contract litigation. - ,

This provision of the bill applies to the extent the amounts received
are properly includable in income by the bankrupt transferor railroad

17 A bankrupt railroad which transfers assets in a proceeding under either section 77 of
the Bankruptcy Act or upder the Rall Act of 1973 may receive a cash award from the
court having Jjurisdiction over this proceeding. It is possible (and indeed likely in the
case of a transfer under the 1973 Rail Act) that any such cash award will be pald at a
time lon% after the carryover period hag expired for net operating losses which were
incurred before the court groc ngs were begun.

38 The Tucker Act (28 U.8.C. 1491) provides gin relevant part) that the Court of
Claims has jurisdiction to render judgment upon “any claim against the United States
founded either upon the Constitution, or any Act of Congress, or any regulation of an
execntive department, or upon any express or implied contract with the Unlted States, or
for Hquidated or unliquidated damages in cases not sounding in tort.”

In upholding the constitutionality of the Rail Aet of 1973, the U.S. Supreme Court
has held that the Rail Act does not bar any transferor railroad from bringing suit under
the Tucker Act to litigate 1tz clajim that the Rall Act caused a mkin%of x;ﬂvate property
for public use without payment of just compensation, in violation of the Fifth Amendment
of the Constitution. Regional Rail Reorganization Act Cases, 419 U.8. 102 (1974). Since
an action under the Tucker Act ig available to the railroads which will convey rall prop-
erties to ConRafl (in addition to the transferors’ rights in the speeial courtl, your com-
mittes belleves it is appropriate and consistent with the Supreme Court dectsion to per-
mit a2 revival of net operating losses against any Tucker Act recovery which might oceur
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for a taxable year and (in order to cover delayed payments) for 5
years after the date of the specific award, settlement, or redemption.

In the case of an award, settlement or redemption in connection
with a proceeding under the 1973 Rail Act, the net operating losses
of the transferor corporation which are eligible for revival are lim-
ited to those which arose in, or were carryovers to, the first taxable
year of the corporation which ends on or after April 1, 1976 (the date
on which the rail property transfers under the 1973 Rail Act are to
occur). Where the transfer of rail properties does not take place under
the 1973 Rail Act, as in the case of a regular railroad reorganization
under section 77 of the Bankruptcy Act, the revival provision will
apply only to those losses which arose in, or were a carryover to, the
first taxable year of the transferor which ends after commencement of
the section 77 bankruptey proceeding. The provision relating to bank-
ruptey reorganizations in general (tl%ose where property will be trans-
ferred other than under the 1978 Rail Act) applies for taxable ycars
ending after March 31, 1976. - '

It has been pointed out to your committee that some of the bankrupt
railroads which will transfer properties to ConRail on April 1 may
cease to be regulated transportation corporations for their tax year
during which the transfer takes place. As a result, these companies
(were it not for the provision referred to below) would be allowed to
revive only those net operating loss carryovers which arise from their
five taxable years immediately before 1976 (i.e., 1971-1975). Since the
railroads transferring assets to ConRail were regulated transportation
corporations during the years before the transfer and incurred losses
in a number of years preceding the five-year period, your committee
believes that it is appropriate to accord those companies which cease
to be regulated transportation corporations because of the ConRail
transfer an opportunity to revive net operating losses which are carry-
overs from the seven tax years immediately preceding the year of the
transfer. As a result, the bill provides that, for purposes of determin-
ing which net operating loss carryovers are potentially eligible for this
revival provision, a corporation which was a regulated transportation
corporation in its last taxable year ending before the date of the
planned transfers to ConRail, is to be considered to be a regulated
transportation corporation during the taxable year in which the
April 1, 1976, ConRail transfers occur. Thus, a qualifying calendar
vear transferor to ConRail will be entitled to revive not only its loss
carryovers from 1971 through 1975, but also any net operating losses
su;tained in 1969 and 1970 which remained unused at the end of
19762

IV. EFFECT ON THE REVENUES OF THE BILL AND VOTE
OF THE COMMITTEE IN REPORTING THE BILL

In compliance with clause 7 of rule XIII of the Rules of the House
of Representatives, the following statement is made relative to the cf-
fect on the revenues of this bill. Although the bill would become effec-

3% It should be noted tbat net operating losses from 1971 through 1975 will be eligible
for revival under the bill only fo the extent that such losses are not used to offset taxable
income of the trapsferor, if any, during the five carryover years to which the same losses
may be carried under present law.
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tive for taxable years ending after March 31, 1976, it is estimated there
will be no revenue effect for fiscal years 1976 or 1977 and for other
immediate future fiscal years because both the transferee (ConRail)
and the major bankrupt transferor railroads will, under existing law,
incur no Federal income tax liabilities due to the anticipated net op-
erating lossés (in the case of ConRail) and large net operating loss
carryovers (in the case of the major transferor railroads). ‘

In compliance with clause 2(1) (2) (B) of rule XI of the Rules of
the House of Representatives, the following statement is made relative
to the vote by the committee on the motion to report the bill. The bill
was ordered reported by a voice vote. :

V. OTHER MATTERS REQUIRED TO BE DISCUSSED
| UNDER HOUSE RULES ,

In compliance with clauses 2(1) (3) and 2(1) (4) of rule XI of the
Rules of the House of Representatives, the following statements are
made.

With respect to subdivision (A) of clause 3. relating to oversight
findings, it was as a result of your committee’s oversight activity con-
cerning the tax treatment of the ConRail acquisition of rail
properties and of other railroad reorganizations that it concluded the
provisions of this bill are appropriate to cover certain aspects of the
ConRail transfer and other railroad reorganizations. -

In compliance with subdivision (B) of clause 3 of rule X1 of the
Rules of the House of Representatives, the commitiee states that the
changes made to this bill involve no new budget authority.

‘With respect to subdivisions (C) and (D) of clause 8 of rule X1 of
the Rules of the House of Representatives, your coinmittee advises
that no estimate of comparison has been submitted to your committee
b%/ the Director of the Congressional Budget Office relative to the
changes made by your committee, nor have any oversight findings or
recommendations been submitted to your committee by the Committee
on Government Operations, : S L

In compliance with clause 2(1) (4) of rule XI of the Rules. of the
House of Representatives, your committee states that the inflation im-
pact of the changes results from this bill should be negligible.

VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italies, existing
law in which no change is proposed is shown in roman) :

INTERNAL REVENUE CODE OF 1954

* * * * #* * *
Subtitle A—Income Taxes

* * %* * * & *®

CHAPTER 1-—-NORMAL TAXES AND SURTAXES

ES * * * %* * *

SuscHAPTER C——CoRPORATE DISTRIBUTIONS AND ADJUSTMENTS

% * * * * * *

PART III—CORPORATE ORGANIZATIONS AND REORGANIZATIONS

* * * * * * *

Subpart B—Effects on Shareholders and Security Holders

Sec. 354, E»}_rchanges of stock and securities in certain reorganizations.
See, 355. Distribution of stock and securities of a controlled corporation.
Sec. 356. Receipt of additional consideration.

See. 857. Assumption of Hability,

Sec. 358. Basis to distributees.

SEC. 354 EXCHANGES OF STOCK AND SECURITIES IN CERTAIN
REORGANIZATIONS.

(a) GeveraL RoLe.—

(1) I~ cenEraL~No gain or loss shall be recognized if stock
or securities in a corporation a party to a reorganization are, in
pursuance of the plan of reorganization, exchanged solely for
stock or securities in such corporation or in another corporation
a partito the reorganization,

(2) IMITATION.—Paragraph (1) shall not apply if—

(A) the principal amount of any such securities received
exceeds the principal amount of any such securities sur-

rendered, or
(B) any such securities are received and no such securities
are surrendered.

(13}
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(3) CroSS REFERENCE.—

For treatment of the exchange if any property is received
which is not permitted to be received under this subsection
(including an excess principal amount of securities received
over securities surrendered), see section 356.

(b) ExcerriOoN.—

(1) I~ eExErAL—Subsection (a) shall not apply to an ex-
change in pursuance of a plan of reorganization within the mean-
ing of section 368(a) (1) (D), unless—

(A) the corporation to which the assets are transferred
acquires substantially all of the assets of the transferor of
such assets; and

(B) the stock, securities, and other properties received by
such transferor, as well as the other properties of such trans-
feror, are distributed in pursuance of the plan of reorgani-
zation,

(2) Cross REFERENCE.—

For special rules for certain exchanges in pursuance of
plans of reorganization within the meaning of section 368
(a) (1) (D), see section 355.

(¢) Crrrain RarLroap REroreanizations.—Notwithstanding any
other provision of this subchapter, subsection (a) (1) (and so much
of section 356 as relates to this section) shall apply with respect to a
plan of reorganization (whether or not a reorganization within the
meaning of section 368(a)) for a railroad approved by the Interstate
Commerce Commission under section 77 of the Bankruptey Act, or
under section 20b of the Interstate Commerce Act, as being in the
public interest.

(&) Excnanees Unper taE Fivar Sysrey Pran ror CovRarr—No
gain or loss shall be recognized if stock or securities in a corporation
are, in pursuance of an exchange to which paragraph (1) or (%) of
section 374 (c) applies, exchanged solely for stock of the Consolidated
Rail Corporation, securities of such Corporation, certificates of value
of the United States Railway Association, or any combination thereof.

* * * * %* * *
SEC. 856. RECEIPT OF ADDITIONAL CONSIDERATIONS.
* e * # * * *

(d) Securrries as Oraer ProperTy.—For purposes of this section—
(1) I~ cexNEraL.—Except as provided in paragraph (2), the
term “other property” includes securities.
(2) ExceprioNs.—
(A) SECURITIES WITH RESPECT TO WHICH NONRECOGNITION OF
GAIN WOULD BE PERMITTED.— The term “other property” does
not include securities to the extent that, under section 354 or
355, such securities would be permitted to be received with-
out the recognition of gain.
(B) GREATER PRINCIPAL AMOUNT IN SECTION 354 EX-
CHANGE.
—TIf— :
(1) in an exchange described in section 354 (other than
subsection (c) or (d) thereof), securities of a corpora-
tion a party to the reorganization are surrendered and se-
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curities of any corporation a party to the reorganization
are received, and
(i) the principal amount of such securities received
exceeds the principal amount of such securities surrend-
ered, :
then, with respect to such securities received, the term “other
property” means only the fair market value of such excess.
For purposes of this subparagraph and subparagraph (C), if
no securities are surrendered, the excess shall be the entire
principal amount of the securities received.
(C) GREATER PRINCIPAL AMOUNT IN SECTION 355 TRANSAC-
TioN.—If, in an exchange or distribution described in section
355, the principal amount of the securities in the controlled
corporation which are received exceeds the principal amount
of the securities in the distributing corporation which are
surrendered, then, with respect to such securities received,
the term “other property” means only the fair market value
of such excess.
* * * % * * *
SEC. 358. BASIS TO DISTRIBUTEES.
(a) GENERAL Rurn.—In the case of an exchange to which section
351, 354, 355, 356, 361, [or 871(b)] 371(b), or 37} applies—

(1) NoNRECOGNTTION PROPERTY.—The basis of the property per-
mitted to be received under such section without the recognition
of gain or loss shall be the same as that of the property ex-
changed—

(A) decreased by—
(1) the fair market value of any other property (except
money) received by the taxpayer,
é ii) the amount of any money received by the taxpayer,
an
(ii1) the amount of loss to the taxpayer which was
recognized on such exchange, and
(B) increased by—
(1) the amount which was treated as a dividend, and
(11) the amount of gain to the taxpayer which was
recognized on such exchange (not including any portion
of such gain which was treated as a dividend).

(2) OruER PrROPERTY.—The basis of any other property (except

money) received by the taxpayer shall be its fair market value.
(b) ArrocarroN or Basis.—

(1) In eeneERAL.—Under regulations prescribed by the Secretary
or his delegate, the basis determined under subsection (a) (1) shall
be allocated among the properties permitted to be received with-
out the recognition of gain or loss.

(2) SPECIAL RULE FOR SECTION 355.—In the case of an exchange
to which section 355 (or so much of section 356 as relates to sec-
tion 355) applies, then in making the allocation under paragraph
(1) of this subsection, there shall be taken into account not only
the property so permitted to be received without the recognition
of gain or loss, but also the stock or securities (if any) of the dis-
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tributing corporation which are retained, and the allocation of
basis shall be made among all such properties.

(8) Czrraiv Excmances invorLving covrAIL—T1o the ewtent
provided in regulations prescribed by the Secretary or his dele-
gate, in the case of an exchange to which section 354(d) (or so
much of section 356 as relates to section 364(d) or section 374(¢c)
applies, for purposes of allocating basis under paragraph (1),
stock of the Consolidated Rail Corporation and the certificate of
value of the United States Railway Association which relates to
such stock shall, so long as they are held by the same person, be
treated as one property.

(¢) Section 855 Transacrions WHICH Are Nor ExcrAaNGES.—For
purposes of this section, a distribution to which section 855 (or so
much of section 356 as relates to section 355) applies shall be treated
as an exchange, and for such purposes the stock and securities of the
distributing corporation which are retained shall be treated as sur-
rendered, and received back, in the exchange.

(d) AssuMerioN oF LiaBmwrry.—Where, as part of the considera-
tion to the taxpayer, another party to the exchange assumed a liability
of the taxpayer or acquired from the taxpayer property subject to a
liability, such assumption or acquisition (in the amount of the liabil-
ity) shall, for purposes of this section, be treated as money received
by the taxpayer on the exchange.

% * * * #* % *

Suspart C—ErrEcTs oN CORPORATION
* L% ® * * * *

PART IV—INSOLVENCY REORGANIZATIONS

® % * * * * *
SEC. 374. GAIN OR LOSS NOT RECOGNIZED IN CERTAIN RAILROAD
REORGANIZATIONS.

(a) ExcaaNGES BY CORPORATIONS.—

(1) NONRECOGNITION OF GAIN OR Loss.—No gain or loss shall be
recognized if property of a railroad corporation, as defined in
section 77(m) of the Bankruptcy Act (49 Stat. 922; 11 U.S.C.
205), is transferred after July 31, 1955, in pursuance of an order
of the court having jurisdiction of such corporation—

(A) in a receivership proceeding, or

A (B) in a proceeding under section 77 of the Bankruptey

ct,
to another railroad corporation (as defined in section 77(m) of
the Bankruptey Act) organized or made useof to effectuate a plan
of reorganization approved by the court in such proceeding, in
exchange solely for stock or securities in such other railroad
corporation.

(2) GAIN FROM EXCIHANGES NOT SOLELY IN KIND.—If an exchange
would be within the provisions of paragraph (1) if it were not for
the fact that the property received in exchange consists not only
of stock or securities permitted by paragraph (1) to be received
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zvhithout the recognition of gain, but also other property or money,
en—

(A) if the corporation receiving such other property or
money distributes it in pursuance of the plan of reorganiza-
tion, no gain to the corporation shall be recognized from the
exchange, but ’

(B) if the corporation receiving such other property or
money does not distribute it in pursuance of the plan of re-
organization, the gain, if any, to the corporation shall be
recognized, but in an amount not in excess of the sum of such
money and the fair market value of such other property so
received, which is not so distributed.

(3) Loss FROM EXCHANGES NOT SOLELY IN KIND.—1f an exchange
would be within the provisions of paragraph (1) if it were not
for the fact that the property received in exchange consists not
only of property permitted by such paragraph to be received with-
out the recognition of gain or loss, but also of other property or
money, then no loss from the exchange shall be recognized.

(b) Bases.—If the property of a railroad corporation (as defined in
section 77(m) of the Bankruptcy Act) was acquired after July 31,
1955, in pursuance of an order of the court having jurisdiction of such
corporation—

(1) in a receivership proceeding, or

(2) in a proceeding under section 77 of the Bankruptey Act,

and the acquiring corporation is a railroad corporation (as defined in
section 77(m) of the Bankruptcy Act) organized or made use of to
effectuate a plan of reorganization approved by the court in such pro-
ceeding, the basis shall be the same as it would be in the hands of the
railroad corporation whose property was so acquired, increased in the
amount of gain recognized under subsection (a)(2) to the transferor
on such transfer.

(¢) Excnaners Unver taE Fivar Sysreyu Pray ror ConRarr.—

(1) In eEvERAL—NoO gain or loss shall be recognized if, in
order to carry out the ‘final system plan, rail properties of a trans-
feror railroad corporation are transferred to the Consolidated
Rail Oorporation (or any subsidiary thereo f) pursuant to an order
of the special court under section 303 or 305 (d) of the Regional
Fail Reorgamization Aot of 1978 in exchange solely for stock of
the Consolidated Rail Corporation, securities of such Corpora-
tion, certificates of value of the United States Igaz'lway Associa-
tzozv,é )07;? any combination thereof.

XCHANGES NOT SOLELY IN KIND.—If paragraph (1
apply to an exchange if it were not for th]; ];?act tgka? tiug gr;l[};oezg
received in exchange consists not only o property permitted by
pam%mph (7) to be received without the recognition of gain or
loss, but also of other property or money, then rules similar to the
rules set forth wmn paragraph (2) or (3) of subsection. (@) (which-
ever s appropriate) shall be applied.

(3) Basis—The basis of the property transferred to the Con-
solidated Rail Corporation (or any subsidiary thereof) in an ex-

H. Rept. 94-940—76——3
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change to which paragraph (1) or (2) applies shall be determined
wnder rules similar to the rules set forth in subsection ().

(4) DENIAL OF NET OPERATING LOSS CARRYOVERS TO CONRAIL.~
Neither the Consolidated Rail Corporation nor any subsidiary
thereof shall succeed to any net operating loss carryover of any
transferor railroad corporation.

(5) Drrivirions—For purposes of this subsection—

gA) Rarr properTIES—The term “rail properties” means
rail properties within the meaning of paragraph (12) of
section 102 of the Regional Rail Eeorganization Act of 1975.

(B) TRANSFEROR RAILROAD CORPORATION.—T he term “trans-
feror railroad corporation” means a corporation which, on
March 11, 1976, was—

(2) a railroad in reorganization (within the meaning
of paragraph (14) of section 102 of the Regional Rail Re-
organization Act of 1973) in the region (within the
meaning of paragraph (15) of such section 102), or

(¥1) a corporation leased, operated, or controlled by
such a railroad in reorganization.

(C) Finar sysrem pran—The term “final system plan”
means the final system plan (within the meaning of para-
graph (6) of section 102 of such Act). Such term includes
supplemental transactions under section 305 of such Act.

(D) Svssipriary—The term “subsidiary™ means any cor-
poration 100 percent of whose total combined voting shares
are, directly or indirectly, owned or controlled by the Con-
solidated Roil Corporation.
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_ (B) any portion of such amount is includible in the gross
wncome of such corporation for the tawable year in whick such
portion is received or accrued, and such towable year begins
not more than 6 years after the date of such award, settle-
ment, or redemption, and

(O) the met operating loss of such corporation for any
taxable year—

(2) was a net operating loss carryover to, or arose in
the first tazable year of such corporation ending after,-
March 31, 1976 (or, in the case of & proceeding referred
to in subparagraph (A) (¢) which began after March, 31,
.égzé’, ending after the beginning of such proceeding),

u

(%) solely by reason of the lapse of time, is not a net
operating loss carryover to the taxable year referred to
in subparagraph (B),
then such net operating loss shall be a net operating loss carryover
to the taxable year described in subparagroph (B) dut only for
use (o the extent not theretofore used under this subsection to off -
set other amounts) to offset the portion referred to in subparag-
TGy o F
PECIAL RULE—F or purposes of paragraph (1)(0)(3), o
corporation which was a ﬁgugated t];-fnsp(z-ta%on( cZ;g'pZ;agi,oz
(within the meaning of section 172(j)) for its last tawable year
;zg;iwzzgt (zzn tor befm"te ZM arch 31, 1976, shall be treated as such a
utated transportation corporation for it
ending after .mc%date. P ! ¢ first tazable year

L (c)3(d) Assumprion or LiaBiiries.—In the case of a transaction : O
involving an assumption of a liability or the acquisition of property
subject to a liability, the rules provided in section 857 shall apply.

(¢) Use or Expirep Ner Opreraring Loss Carrrovers To OrFrser
Ivcour Arising FroM CerTalN RaiLroap REORGANIZATION PROCEED-
INGS.—

(7) I~ gENERAL—/f—
(A) any corporation receives or accrues any amount pur-
suant to—

() an award in (or settlement of) a proceeding under
section 77 of the Bankruptey Act,

(%) an award in (or settlement of) a proceeding be-
fore the special court to carry out section 303(c), 305 or
306 of the Regional Rail Reorganization Act of 1973,

(¢2) an award in (or settlement of) a proceeding in
the Court of Olaims under section 1491 of title 28 of the
United States Code, to the extent such proceeding in-
volves a claim arising under the Regional Rail Reorgoni-
zation Act of 1973, or

() a redemption of a certificate of value of the
United States Railway Association issued to such corpo-
ration under section 306 of such Act,
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Begun and held at the City of Washington on Monday, the nineteenth day of January,

one thousand nine hundred and seventy-six

An Act

To provide tax treatment for exchanges under the final system plan for ConRail.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. TAX TREATMENT OF EXCHANGES UNDER THE FINAL
SYSTEM PLAN FOR CONRAIL.

(a) In GENERAL—Section 374 of the Internal Revenue Code of
1954 (relating to gain or loss not recognized in certain railroad
reorganizations) is amended by redesignating subsection (c) as sub-
section (d) and by inserting after subsection (b) the following new
subsection :

“(c) Excuanges Unper THE FinvaL System Pran ror ConRain.—

“(1) I~ ¢ENERAL—No gain or loss shall be recognized if, in
order to carry out the final system plan, rail properties of a trans-
feror railroad corporation are transferred to the Consolidated Rail
Corporation (or any subsidiary thereof) pursuant to an order of
the special court under section 303 or 305 (d) of the Regional Rail
Reorganization Act of 1973 in exchange solely for stock of the
Consolidated Rail Corporation, securities of such Corporation,
certificates of value of the United States Railway Association, or
any combination thereof.

“(2) ExcHANGES NOT SOLELY IN KIND.—If paragraph (1) would
apply to an exchange if it were not for the fact that the property
received in exchange consists not only of property permitted by
paragraph (1) to be received without the recognition of gain or
loss, but also of other property or money, then rules similar to the
rules set forth.in paragraph (2) or (3) of subsection (a) (which-
ever is appropriate) shall be applied.

“(3) Basis.—The basis of the property transferred to the Con-
solidated Rail Corporation (or any subsidiary thereof) in an
exchange to which paragraph (1) or (2) applies shall be deter-
mined under rules similar to the rules set forth in subsection (b).

“(4) DENIAL OF NET OPERATING LOSS CARRYOVERS TO CONRAIL.—
Neither the Consolidated Rail Corporation nor any subsidiary
thereof shall succeed to any net operating loss carryover of any
transferor railroad corporation.

“(5) Drerinitions.—For purposes of this subsection—

“(A) RaiL propErTIES.—The term ‘rail properties’ means
rail properties within the meaning of paragraph (12) of
section 102 of the Regional Rail Reorganization Act of 1973.

“(B) TRANSFEROR RAILROAD CORPORATION.—The term ‘trans-
feror railroad corporation’ means a corporation which, on
March 11, 1976, was—

“(i) a railroad in reorganization (within the meaning
of paragraph (14) of section 102 of the Regional Rail
Reorganization Act of 1973) in the region (within the
meaning of paragraph (15) of such section 102), or

“(il) a corporation leased, operated, or controlled by
such a railroad in reorganization.
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“(C) FinaL systeEm praN.—The term ‘final system plan’
means the final system plan (within the meaning of para-
graph (6) of section 102 of such Act). Such term includes
supplemental transactions under section 305 of such Act.

“(D) Suesmwiary.—The term ‘subsidiary’ means any corpo-
ration 100 percent of whose total combined voting shares are,
directly or indirectly, owned or controlled by the Consoli-
dated Rail Corporation.” ‘

- (b) Basis AMENDMENTS.— '

(1) Basis OoF PROPERTY RECEIVED BY TRANSFEROR RAILROAD
CORPORATIONS.~Section 358(a) of such Code (relating to basis to
distributees) is amended by striking out “or 371 (b)” and inserting
in lieu thereof “371(b), or 374”.

(2) Arrocation or Basis.—Subsection (b) of section 358 of such
Code (relating to allocation of basis) is amended by adding at the
end thereof the following new paragraph: :

“(8) CERTAIN EXCHANGES INVOLVING CONRAIL.—To the extent
provided in regulations prescribed by the Secretary or his dele-
gate, in the case of an exchange to which section 854(d) (or so
much of section 356 as relates to section 354(d) ) or section 374(c)
applies, for purposes of allocating basis under paragraph (1),
stock of the Consolidated Rail Corporation and the certificate of
value of the United States Railway Association which relates to
such stock shall, so long as they are held by the same person, be
treated as one property.”’

(¢) Errecrs oN SHAREHOLDERS AND SECURITY HOLDERS.—Section 354
of such Code (relating to exchanges of stock and securities in certain
reorganizations) is amended by adding at the end thereof the following
new subsection:

“(d) Excmances Unper tHE Finvan Sysrem Pran ror ConRarr—
No gain or loss shall be recognized if stock or securities in a corporation .
are, in pursuance of an exchange to which paragraph (1) or (2) of
section 374 (c¢) applies, exchanged solely for stock of the Consolidated
Rail Corporation, securities of such Corporation, certificates of value
of the United States Railway Association, or any combination
thereof.” ‘
Clause (1) of section 356(d) (2) (B) of such Code (relating to receipt
of additional consideration) is amended by striking out “subsection
(¢) thereof” and inserting in lieu thereof “subsection (¢) or (d)
thereof”. ‘

(d) Usz or Exemen Ner Oreratine Loss Carryovers To Orrser
Incomr Arwsing From Cerrainy Rartroap RroreaxizatioN Proceep-
ves——Section 374 of such Code (relating to gain or loss not recog-
nized in certain railroad reorganizations) is amended by adding at
the end thereof the following new subsection :

“{e) Use or Expmrep Ner Orerative Loss Carrvovers To
Orrser Income Arwing From Cerrary Rarmroap REORGANTZATION
Proceepings.—

“(1) I~ eeENERAL—I{— A

“(A) any corporation receives or accrues any amount
pursuant to— ‘

“(i) an award in (or settlement of) a proceeding
under section 77 of the Bankruptey Act,

“(i1) an award in (or settlement of) a proceeding
before the special court to carry out section 303(c), 305,
or 306 of the Regional Rail Reorganization Act of 1973,
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“(iii) an award in (or settlement of) a proceeding
in the Court of Claims under section 1491 of title 28 of
the United States Code, to the extent such proceeding
involves a claim arising under the Regional Rail Reorga-
nization Act of 1973, or

“(iv) a redemption of a certificate of value of the
United States Rallway Association issued to such corpo-
ration under section 306 of such Act,

“(B) any portion of such amount is includible in the gross
income of such corporation for the taxable year in which such
portion is received or accrued, and such taxable year begins
not more than 5 years after the date of such award, settle-
ment, or redemption, and

“(C) the net operating loss of such corporation for any
taxable year—

“(1) was a net operating loss carryover to, or arose in,
the first taxable year of such corporation ending after
March 31, 1976 (or, in the case of a proceeding referred
to in subparagraph (A) (i} which began after March 31,
1976, ending after the beginning of such proceeding), but

“{ii) solely by reason of the lapse of time, is not a net
operating loss carryover to the taxable year referred to
in subparagraph (B),

then such net operating loss shall be a net operating loss carry-
over to the taxable year described in subparagraph (B) but only
for use (to the extent not theretofore used under this subsection
to offset other amounts) to offset the portion referred to in
subparagraph (B).

“(2) §PE01AL RULE.—For purposes of paragraph (1) (C) (i), a
corporation which was a regulated transportation corporation
(within the meaning of section 172(j)) for its last taxable year
ending on or before March 31, 1976, shall be treated as such a
regulated transportation corporation for its first taxable year
ending after such date.”. '

SEC. 2. EFFECTIVE DATE.

The amendments made by section 1 shall apply to taxable years
ending after March 31, 1976.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.








