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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAR 17 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 6516 - Equal Credit Opportunity

Act Amendments of 1976
Sponsor ~ Rep. Annunzio (D) and 9 others

Last Day for Action

March 23, 1976 -~ Tuesday

Purpose

To prohibit discrimination in credit transactions on the basis of
race, color, religion, national origin, age, receipt of public
assistance, or exercise of credit rights under law and to make
other changes in the Equal Credit Opportunity Act.

Agency Recommendations

Office of Management and Budget Approval (Signing statement
attached)

Federal Reserve Board Approval (Tnformally)
Department of Health,

Education, and Welfare Approval
Federal Deposit Insurance

Corporation Approval
United States Commission

on Civil Rights Approval
Department of State Approval
Department of Justice No objection
Department of the Treasury No objection
Department of Commerce No objection
Federal Home Loan Bank Board No objection



Discussion

The Equal Credit Opportunity Act (Title VII of the Consumer Credit
Protection Act) currently prohibits discrimination against credit
applicants on the basis of marital status and sex. The enrolled
bill would extend that Act to prohibit credit discrimination based
on race, color, religion, national origin, age, receipt of public
assistance benefits and exercise of rights under the Consumer
Credit Protection Act. Creditors would be permitted to inquire
about and to consider an applicant's marital status, participation
in a public assistance program, and age if the information sought
is not used in a biased, unscientific, and arbitrary manner to
affect creditworthiness. In considering age as a factor, the
creditor would have to employ an empirically based, statistically
sound scoring system, subject to the approval of the Federal
Reserve Board, which does not assign a negative value to older age.
In cases involving so-~called "affirmative action" credit assistance
programs specifically established to assist economically disadvan-
taged groups or to serve particular social needs, creditors could
refuse credit without jeopardy, if such refusal were required by
or made pursuant to such programs.

H.R. 6516 would also require creditors to respond within 30 days
(except when the Federal Reserve Board allows a longer period) to
any credit application and to provide, as a minimum, a statement

of specific reasons when refusing an applicant, if requested.
Creditors handling fewer than 150 applicants annually could provide
their reasons for refusal verbally in lieu of written notification.

The enrolled bill would raise the ceiling on punitive damages for
class action civil liability suits under the existing Equal Credit
Opportunity Act from the present formula of the lesser of $100,000
or one percent of net worth to the lesser of $500,000 or one percent
of net worth. The individual punitive damage ceiling is set at
$10,000. H.R. 6516 would allow private citizens as well as the
Attorney General to bring suits where discrimination in credit
transactions has occurred. The Attorney General is authorized to
bring a civil enforcement action, either on his own initiative

or upon referral from other agencies, whenever a pattern or practice
of discriminatory behavior is detected.

H.R. 6516 would also

-~ prohibit discrimination against Americans in the ex-
tension of credit which might arise from foreign boycott
practices since the bill applies to business as well as
consumer credit transactions.



-- exempt from punitive damage liability governmental
bodies which fail to comply with provisions of this bill.

-- allow Federal preemption of State credit discrimina-
tion laws, except where such laws are substantially
similar to, provide greater protection than, and are
not inconsistent with provisions of the enrolled bill.

—- create a new Consumer Advisory Council to assist
the Federal Reserve Board in carrying out its supervisory
and regulatory responsibilities under the bill.

'== authorize the Federal Reserve Board to exempt classes
of business credit transactions from the provisions of
the bill where the bill's prohibitions and remedies
prove unnecessary.

The Federal Reserve Board and the Attorney General are required to
report annually by February 1 on the administration of their
functions under the bill and to make any recommendations they
deem appropriate. The provisions of H.R. 6516 would take effect
on the date of enactment, except that the provision setting forth
the prohibited grounds for discrimination takeseffect one year
after the enactment date.

A signing statement is attached for your consideration to underscore
your support for this legislation and to emphasize the need to
protect American citizens from credit discrimination whether
dictated from abroad by foreign boycott sources or initiated at
home.

A0 -)47‘ <:52i;;f

Assistant Director for
Legislative Reference

Enclosures



DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE
OFFICE OF THE SECRETARY
OFFICE OF CONSUMER AFFAIRS
WASHINGTON, D.C. 20201

March 12, 1976

MEMORANDUM

TO: James M, Frey
Assistant Director for
Legislative Reference
Office of Management § Budget

FROM: Michael A. Sterlac;;?7&¢éf4*

General Counsel
Office of Consumer Affairs

SUBJECT: Enrolled Bill H.R. 6516, an act 'to amend
Title VII of the Consumer Credit Protection
Act to include discrimination on the basis
of race, color, religion, national origin
and age, and for other purposes."

Donald Hirsch has asked me to respond for the
Department of Health, Education, and Welfare to your
request for views on the Enrolled Bill, H.R. 6516,

The Office of Consumer Affairs fully supports
this measure. It represents a natural progression
in the overall effort to insure that the civil rights
of all our citizens are protected. More specifically,
it is a logical extension of our national policy of ‘
barring discriminatory practices in the credit area as
ennunciated in the Equal Credit Protection Act.

In today's society, where credit is virtually a
necessity of life, discrimination in the extension of
credit is detrimental to both the consumer and the
creditor. But with the enactment of H.R. 6516, the
consumers will undoubtedly become better informed and
the industry more competitive to the ultimate benefit
of both parties.

This legislation contains two provisions of major
significance. By expanding the categories of prohibited
discrimination, the fallacies arising out of sterotyped
generalizations will be exposed and, consequently, the
practice of "blackballing'", which was born out of these
fallacies will be stopped. Applicants will be insured
that only relevant factors will be considered in



James M, Frey
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determining their credit worthiness,

This office has repeatedly expressed its support
for this type of legislation, On March 21, 1975,
Mrs. Knauer wrote a letter to Mr, Frank Annunzio, Chairman,
Subcommittee on Consumer Affairs, Committee on Banking
and Currency expressing her support for H.R. 3386 which
prohibited discrimination in the extension of credit on
the basis of race, color, religion, national origin
and age. I wrote a memorandum to OMB endorsing S. 483
which dealt with age discrimination on September 17, 1975.

The other major aspect of this bill is the require-
ment that creditors notify consumers of the specific
reasons for the adverse action taken on their application
for credit. This is a necessary adjunct to the anti-
discrimination objective of the act, because, if creditors
are required to explain their actions and standards with
respect to the extension of credit, they will have an
incentive to base their judgments as to credit worthiness
only on relevant criteria. Moreover, this provision
interfaces with the thrust of the Fair Credit Reporting
Act. If a consumer is apprised of the reasons for the
adverse action taken against him, then it will make
more meaningful hisfher right to learn what information
is being maintained on that person by a credit reporting
agency. In addition, the individual will be in a better
situation to determine the accuracy of the information
and to pursue his/her remedies under the Fair Credit
Reporting Act.

Much of the congressional criticism of H.R. 6516
was directed towards the cost burden that would be
imposed on the creditor as a result of this requirement
for written notification of adverse action. As you
know, § 615 of the Fair Credit Reporting Act already
requires creditors to notify consumers of adverse action
with respect to a credit or insurance application if
such action was taken as a result of a consumer report
from a credit reporting agency. Besides the notice of
action taken, the creditor must advise the consumer of
the name and address of the credit reporting agency.

As the present law is already applicable to virtually

all the creditors that would be affected by the enactment
of H.R. 6516, it would seem that the cost implications

of providing this additional information would be
negligible.
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Therefore, for the reasons cited above, we strongly
recommend that the President approve this legislation.
The proposed law would be another step towards the
Administration's ultimate goal of achieving equal justice
for all its citizens.

L
et ST









UNITED STATES COMMISSION ON CIVIL RIGHTS
WASHINGTON, D, C, 20425

MAR 12 1976 STAFF DIRECTOR

Mr, James M. Frey
Assistant Director
for Legislative Reference
New Executive Office Building, Room 7201
Washington, D.C. 20503

Dear Mr. Frey:

The U.S. Commission on Civil Rights urges the President to

sign H.R.6316 into law. The Commission has long supported the
inclusion of the additional categories of prohibited discrimin-
ation in the granting of credit in the Equal Credit Opportunity
Act (PL93-495). In the Commission's view adegquate evidence
exists to show discriminatory credit denials against otherwise
credit worthy persons, based on race, color, religion, national
origin and age. The prohibition against discrimination in

the granting of credit on the above bases, taken together with
similar prohibition against credit denials based on sex or
martial status, should effectively eliminate credit discrimin-
ation in its most arbitrary forms.

The Commission believes this legislation will do much to

preclude credit-granting institutions from basing their decisions
on factors other than the individuals credit-~worthiness and
his/her ability to pay.

o Sincerel¥,

“ JOHN A, BUGGS <«
Staff Director




DEPARTMENT OF STATE

Washington, D.C. 20520

MAR 12 7B

Dear Mr. Lynn:

In reference to Mr. Frey's memorandum
of March 10, the Department of State
recommends approval of H.R. 6516 entitled
Equal Credit Opportunity Act.

Sincerely,

Cls
/gél‘o,é JchCloslk‘y

Assistdnt Secretary for
Congressional Relations

Honorable James T. Lynn,
Director, Office of Management
and Budget,
Washington, D.C.



ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, B.¢C. 20530

March 11, 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D.C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a
facsimile of the enrolled bill (H.R. 6516), "To amend
title VII of the Consumer Credit Act to include dis-
crimination on the basis of race, color, religion,
national origin, and age, and for other purposes."

The Department of Justice interposes no objection
to Executive approval of this legislation.

Singerely,

Michael M. Uhlmann
Assistant Attorney General




THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

MAR 11 1976

Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503

Attention: Assistant Director for Legislative
Reference

Sir:

Reference is made to your request for the views of this Department
on the enrolled enactment of H.R. 6516, "To amend title VII of the Consumer
Credit Protection Act to include discrimination on the basis of race,
color, religion, national origin, and age, and for other purposes."

The enrclled enactment would amend the Equal Credit Opportunity Act
which presently only applies to discrimination based on sex or marital
status.

In his July 24, 1975 testimony before the Subcommittee on Consumer
Affairs of the Senate Banking Committee on bills concerning this matter,
Deputy Secretary Gardner stated that the objectives of the legislation are
commendable and a basic and integral part of our American economic system that
should be incorporated into law. He recommended several ways to improve the
legislation that was being considered. Most of these recommendations are in-
cluded in the enrolled enactment., A notable exception being that the Deputy
Secretary opposed as too severe a provision which would permit punitive damages
not to exceed the greater of $50,000 or 1 per centum of the net worth of the
creditor. The enrolled enactment would permit, in class actions, the recovery
of the lesser of $500,000 or 1 per centum of the net worth of the creditor.

The Department would have no objection to a recommendation that the
enrolled enactment be approved by the President,.

Sincerely yours,

General Counsel




GENERAL COUNSEL OF THE
UNITED STATES DEPARTMENT OF COMMERCE
Washington, D.C. 20230

-

- WAR 15 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D, C. 20503

Attention: Assistant Director for Legislative Reference
Dear Mr. Lynn:

This is in reply to your request for the views of this Department
concerning H.R., 6516, an enrolled enactment

"To amend title VII of the Consumer Credit Protection
Act to include discrimination on the basis of race, color.
religion, national origin, and age, and for other purposes, "

to be cited as the '"Equal Credit Opportunity Act Amendments of
1976,

Title VII of the Consumer Credit Protection Act (15 U.S.C. 1691),
cited as the '""Equal Credit Opportunity Act', presently prohibits any
creditor (as defined in the Act) from discriminating against an appli-
cant for credit on the basis of sex or marital status. The principal
purpose of H.R. 6516 is to amend title VII so as to extend such
prohibitions to include (with certain specified exceptions): (1) dis-
crimination on the basis of race, color, religion, national origin,

or age (provided the applicant for credit has the capacity to contract),
as well as sex and marital status; and (2) discrimination based on
the receipt by applicants of public assistance and their exercise in
good faith of rights under the Consumer Credit Protection Act. In
addition, the legislation includes amendments to raise the ceiling
amount on class action recoveries; to require the Federal Reserve
Board to establish a Consumer Advisory Council to advise and consult
the Board in carrying out its functions under the Consumer Credit
Protection Act; and to permit the Board by regulation to exempt any
class of credit transactions not primarily for personal, family or
household purposes if it finds that their inclusion would not serve

the purposes of title VII,



2.,

While this Department would have no objection to approval by the
President of H. R. 6516, we do have the following comment.

We recommend that at the first opportunity, an attempt should be
made to amend the Act with respect to new section 706(b) relating to
punitive damages. As we read this section, punitive damages would,
as a matter of course, be imposed upon a creditor failing to comply
with the Act's requirements, and only in determining the amount of
such damages could a court consider the extent to which a creditor's
failure of compliance was intentional, We do not believe that
punitive damages should be imposed upon unintentional violations
unless there are repeated instances of such violations, establishing
a pattern of negligent conduct, We can see no justification for
punitive damages for a first, or for isolated, unintended violations.

Enactment of this legislation is not expected to involve any increase
in the budgetary requirements of this Department.

Sincerely,




320 First Street, N.W.
Washington, D.C. 20552

Federal Home Loan Bank System
Federal Home Loan Mortgage Corporation
Federal Savings and Loan Insurance Corporation

Federal Home Loan Bank Board

March 12, 1976

Mz, James M, Frey

Assistant Director for Legislative
Reference

Office of Management and Budget

Washington, D, C. 20503

Attention: Ms., Martha Ramsey
Dear Mr. Frey:

This is in response to your Enrolled Bill Request on H,R. 6516,
the "Equal Credit Opportunity Act Amendments of 1976". The bill extends
the prohibition against discrimination on the basis of sex or marital status
with respect to any aspect of a credit transaction to include discrimination
on the basis of race, color, religion, national origin, and age (provided the
applicant has the capacity to contract); or on the basis that all or part of
the applicant's income derives from any public assistance program; or on
the basis that the applicant has in good faith exercised any right under
the Consumer Credit Protection Act. Appropriate limitations on these
prohibitions are included. These limitations are concerned with permissible
inquiries, consideration of the age of credit applicants and credit assistance
and other credit programs, In addition, the bill would newly require creditors
to provide statements of reasons in writing (or verbally in the case of
creditors having fewer than 151 credit applications) as a matter of course
to applicants against whom adverse action is taken or to give applicants
written notice of adverse action which discloses the applicant's right to
a statement of reasons within thirty days after receipt by the creditor
of a request made within sixty days of such written notification, Adverse
action is defined as a denial or revocation of credit, a change in the terms
of an existing credit arrangement, or a refusal to grant credit in sub-
stantially the amount or on substantially the terms requested. The
Board supports the extension of the nondiscrimination prohibition com-~
parable to that in the Civil Rights Acts of 1964 and 1968, The Board
does not oppose- the requirement relating to informing applicants of

the reasons for adverse actions on credit applications,



Mr, James M. Frey
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‘March 12, 1976

The bill revises the civil liability section of the Equal Credit
Opportunity Act ("ECOA") by increasing the limit on class action recovery
from the lesser of $100,000 or 1% of the creditor's net worth to the
lesser of $500,000 or 1% of the creditor's net worth and by changing the
statute of limitation on actions brought under the Act from one to two
years, or one year after commencement of enforcement proceedings or
actions by the responsible agency under section 704. The Board does not
oppese the increase in punitive damage liability, since, in assessing this
penalty, courts are to consider a variety of factors, including the re-
sources of the creditor in question.

Annual reports to the Congress by the Federal Reserve Board and
the Attorney General concerning the administration of their functions
under the Act would be newly required. The bill would also create an
exemption from punitive damage liability for a government or governmental
subdivision or agency which fails to comply with the provisions of the Act,
establish a Consumer Advisory Council to advise the Federal Reserve Board,
repeal section 110 of the Truth~in-Lending Act, add a Federal preemption
provision to section 705, and add an enforcement power through the Attorney
General, The effective date of the Act for the revised nondiscrimination
prohibition is one year from the date of enactment. The Board supports
the governmental agency exemption from punitive damages liability, since
other sanctions are available with respect to actions by governmental
agencies, such as the oversight function of Congress. The Board does
not object to the other proposed amendments,

Sincerely,

ASprid ) M ALF

Daniel J, Goldberg
Acting General Counsel



THE WHITE HOUSE
WASHINGTON

Note: Bobbie Kilberg's

suggested change was given
-to

David Lissy - o.k.
Dick Parsons - o.k.
Bob Hormats - o.k.
Kathy Ryan - o.k.
Doug Bennett



THE WHITE HQUSE
WASHINGTON

Dick: Do you agree with Bobbie

on amending the signing statement
on H.R. 6516. (attached is copy

of the way ss is now)



THE WHITE HOUSE

WASHINGTON

March 18, 1976

MEMORANDUM FOR: JUDY JOHNSTON W
FROM: BOBBIE GREENE KILBERG
SUBJECT: H.R. 6516 - Equal Credit Opportunity

Act Amendments of 1976

The Counsel's Office supports approval of H. R. 6516, In the
signing statement, we strongly suggest that a more explicit
reference be made to the purpose of the President's November 20
Statement, i.e., to prevent discriminatory conduct against
Americans that might arise from foreign boycott practices,
[November 20 Statement is attached for your information. ]

We have been under a great deal of criticism in recent days from
the American Jewish community both because of military sales to
the Middle East and because of allegations that the Administration
is retreating from the President's November 20 Statement on the
Arab boycott. Since the President supported this piece of legisla-
tion as a e ans to deal with allegations of religious discrimination
in the context of the Arab boycott, the President should get credit
with the Jewish community for signing the bill. That can best be
accomplished by a more explicit reference to the November 20
Statement. Suggested language, to be substituted for the third
paragraph in the present signing statement, follows below:

"Last November 20 in a statement directed at
discriminatory conduct against Americans that might
arise from foreign boycott practices, I stated my
support for legislation to amend the Equal Credit
Opportunity Act to bar creditor discrimination on
the basis of race, color, religion, or national origin
against any credit applicant in any aspect of a credit
transaction. The Act currently prohibits discrimina- \
tion on the basis of sex or marital status."

[Keep in fourth paragraph which also mentions foreign boycott
practiées. ]



THE WHITE HOUSE

WASHINGTON

March 18, 1976

MEMORANDUM FOR: JUDY JOHNSTON
FROM: DAVID LIS%/
SUBJECT: H.R. 6516 -- Equal Credit Opportunity

Act Amendments of 1976

I strongly concur with Bobbie Kilberg's suggested
revision.

The New York Times, in an editorial last week, questioned
the Administration's commitment to its anti-boycott stance.
This signing statement gives us a chance for the President
to take credit (justifiably) and to restate hlS views
without breaking new ground.

cc: Dick Parsons
Bobbie Kilberg



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAR 17 1376

MEMORANDUM FOR THE PRESIDENT
Subject& Enrolled Bill H.R. 6516 - Equal Credit Opportunity

Act Amendments of 1976
Sponsor - Rep. Annunzio (D) and 9 others

Last Day for Action

- March 23, 1976 - Tuesday

Purpose

To prohibit discrimination in credit transactions on the basis of
race, color, religion, national origin, age, receipt of public
assistance, or exercise of credit rights under law and to make
other changes in the Equal Credit Opportunity Act.

Agency Recommendations ‘

Office of Management and Budget Approval (Signing statement
attached)

Federal Reserve Board Approval (Informally)
Department of Health,

Education, and Welfare Approval
Federal Deposit Insurance

Corporation Approval
United States Commission

on Civil Rights Approval
Department of State Approval
Department of Justice No objection
Department of the Treasury No objection PR
Department of Commerce No objection /3"

Federal Home Loan Bank Board No objection [u



MEMORANDUM 1636

NATIONAL SECURITY COUNCIL

March 18, 1976

MEMORANDUM FOR: JAMES CANNON .
FROM: Jeanne W, Da
SUBJECT: H.R. 6516

The NSC Staff concurs in H, R, 6516 - Equal Credit Opportunity
Act Amendments of 1976,



THE WHITE HOUSE /
WaSHINSTON

March 18, 1976

MEMORANDUM FOR: JIM CAVANAUGH
FROM: MAX L. FRIEDERSDORF }6Z‘~t$'
SUBJECT : H.R 6516 - Equal Credit Opportunity Act

Amendments of 1976

The Office of Legislative Affairs concurs with the agencies

that the subject bill be signed. We have submitted request for a

signing ceremony for this bill as well as H.R. 8835, Truth in Lyeasing Bill.

Attachments



THE WHITE HOUSE

TACTION MEMORANDUM WASHINGTON LOG NO.:
Date: March 17 Time: 545pm
FOR ACTION: Kathy Byan/ cc (for information): Jack Marsh
Max Friedersdorf Ed Schmults
Ken Lazarus NSC/s Jim Cavanaugh

Robert Hartmann
Dick Parsons

Paul Leach
FROM THE STAFF SECRETARY

DUE: Date: March 18 Time: 300pm

SUBJECT:

H.R. 6516 - Equal Credit Opportunity Act
Amendments of 1976

ACTION REQUESTED:

..... — For Necessary Kction — - For Your Recommendations
— Prepare Agenda and Brief — Draft Reply
_* __For Your Comments e Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

. PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any guestions or if you anticipate a
delay in submiiting the required material, please
telephone the Staff Secretary immediately.

cannon
James M. sident

For the Fre€
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ACTION MEMORANDUM WASHINGTON LOG HNO.: F. o ny

Date: March 17 Time: 545pm

FOR ACTION: Kathy }‘ann cc (for information): Jack Marsh
Max Friedersdorf Ed Schmults
Ken Lazarus NSC/s : Jim Cavanaugh
Robert Hartmanne”
Dick Parsons
Paul Leach

FROM THE STAFF SECRETARY

. : z3 : .
DUE: Date: March Time: 3000m

SUBJECT:

H.R. 6516 - Egual Credit Opportunity Act
Amendments of 1976

ACTION REQUESTED:

X

e F'or Necessary Action — . For Your Recommendations

Prepare Agendo and Brief — . Draft Reply
x For Your Comments " Draft Remarks
REMARKS:

Please return to Judy Johnsto Groynd Floor Wing -
[ o s 7 t5 W/é«%
oo mimtf

- , M’é / j N

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any guestions or if you anticipate o
delay in submiiting the regquired material, please
telephone the Staff Secretary immediately.

James M.
For the




THE WHITE HOUSE

ACTION MEMORANDUM WASHISGTON LOG NO.:

Date: March 17 Time: 545pm

FOR ACTION: Kathy 3yan cc (for information): Jack Marsh
Max Friedersdorf Ed Schmults
Ren Lazarus NSC/s Jim Cavanaugh

Robert Hartman

Dick Parsons

Paul Leach
FROM THE STAFPF SECRETARY

DUE: Date: March 18 Time: 300pm

SUBJECT:

‘H.R. 6516 ~ Equal Credit Opportunity Act
Amendments of 1976

ACTION REQUESTED:

X
w For Necessary Action e For Your Recommendations
e Prepore Agenda and Brief Draft Reply
X For Your Comments - . Draft Rermarks

REMARKS: ﬂ({'ﬂ’ /W( e

Please return to Judy Johnston, Ground Floor West Wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any guestions or if you anticipate a M
delay in submiiling the required material, please James 'president
telephone the Staff Secretary immediately.






STATEMENT BY THE PRESIDENT

I have today signed H.R. 6516, which expands the
scope of the Egqual Credit Opportunity Act.

This Administration is committed to the goal of
equal opportunity in all aspects of our society. In
financial transactions, no person should be denied an
'equal opportunity to obtain credit for reasons unrelated
to his or her creditworthiness.

Last November, I stated my support for legislation
to amend the Equal Credit Opportunity Act to bar creditor
discrimination on the basis of race, color, religion, or
national origin against any credit applicant in any
aspect of a credit transaction. The Act currently
prohibits discrimination on the basis of sex or marital
status.

This bill carries out my recommendations. It applies
to business as well as consumer credit transactions and,
thus, reaches discrimination against Americans in the
extension of credit which might arise from foreign boycott
. practices.

In addition, this bill permits the Attorney General,
as well as private citizens, to initiate suits where

discrimination in credit transactions has occurred. It

it
also provides that a person to whom credit is denied is \‘
entitled to know of the reasons for the denial.

It is with great pleasure that I sign a bill that

represents a major step forward in assuring equal

opportunity in our country.

Aot/ 2/



FOR IMMEDIATE RELEASE NOVEMBER 20, 1975

STA TE’LENT BY THE PRLCLDED.T

I am today announcing a number of decisions that provide a comprehensive response
to any discrimination against Americans on the basis of race, color, religion, national
origin or sex that might arise from foreign boycott practices.

The United States Government, under the Constitution and the law, is committed to
the guarantee of the fundamental rights of every American. My Administration will
prescrve these rights and work foward the slimination of all forms of discrimination
against individuals on the basis of their race, color, religion, national origin or sax,

Earlier this year, I directed the appropriate departments and agencies to recommend
firm, comprehensive and balanced actions to protect American citizens from the
discriminatory impact that might result from the boycott practices of other govern-
ments. There was wide consultation.

I have now communicated detailed instructions to the Cabinet for new measures by

the United States Government to assure that our anti-discriminatory policies will

be effectively and fully immplemented.
These actions are being taken with due regard for our fcreign policy interests, in-
ternational trade and commerce and the sovereign rights of other nations. I believe
that the actions my Administration has taken today achieve the essential protection

~ ‘of the rights of our people and at the same time do not upset the equilibrium essential
i to the proper conduct of our national and international affairs.

: I made the basic decision that the United States Government, in my Administration,

as in the administration of George Washington, will give 'to bigotry no sanction." My
Administration will not countenance the translation of any foreign prejudice into
domestic discrimination against American citizens,

I have today signea a Directive to the Heads of All Departments and Agencies. It states:

1

(1) That the application of Executive Order 11478 and relevant statutes forbid
any Federal agency, in making selections for overseas assignments, to take into
account any exclusionary policies of a host country based upon race, color, religion,
national origin, sex or age. Individuals must be considered and selected solely on
the basis of merit factors. They must not be excluded at any stage of the selection
process because their race, color, ‘religion, national origin, sex or age does not con-
form to any formal or informal requirements set by a foreign nation. No agency may -
specify, in its job description circulars, that the host country has an exclusxonary
entrance pohcy or that a visa is required:

ry AT URRE ST BTt AT et ARAR T T T e e

(2) That Federal agencies are required to inform the State Depa rtment of visa
rejections based on exclusionary policies; and

IRtk R

(3) That the State Denartment will take appropriate action through diplomatic
channels to attempt to gain entry for the affected individuals.
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I have instructed the Secretary of Labor to issue an amendment to his Department's
March 10, 1975, Secretary's Memorandum on the obligation of Federal contractors
and subcontractors to refrain from discrimination on the basis of race, color,
religion, national origin or sex when hiring for work to be performedin a zorelgn
country or within the United States pursuant to a contract with a foreign goverament
or company. This amendment will require Federal contractors and subcontractors,
that have job applicants or present employees applying for overseas assignments,

to inform the Department of State of any visa rzjections based on the exclusionary

policies of a host country. The Department of State will attempt, through di plomaulc

channels, "to gain entry for those individuals,

My Administration will propose legislation to prohibit a business enterprise from
using economic means to coerce any person or entity to discriminate against

any U. S. person or entity on the basis of race, color, religion, national

origin or sex. This would apply to any attempts, for instance, by a foreign
business enterprise, whether governmentally or privately owned, to condition

its contracts upon the exclusion of persons of a particular religion from the
contractor's management or upon the coatractor's refusal to deal with American
companies owned or manged by persons of a particular religion.

I am exercising my discretionary authority under the Export Adm_mstratmn Act
to dlrect the Secretary of Commerce to issue amended regulatlons to'

(1) prohibit U. S. exporters and related service Organizations from answering
or complying in any way with boycott requests that would cause discrimination '
against U. S. citizens or firms on the basis of race, color, religion, sex or
national origin; and .

5 : . ;

(2) require related service organizations that become involved in any boycott

request to report such involvement directly to the Department of Commerce.

~ Related service organizations are definedto include banks, insurers, freight for-

warders and shipping companies that become involved in any way in a noycott request
related to an export transaction from the U. S,

Responding to an allegation of religious and ethnic discrimination in the commercial

- banking community, the Comptroller of the Currency issued a strong Banking Bulletin

to its member National Banks on February 24, 1975. The Bulletin was prompted by
an allegation that a national bank might have been offered large deposits and loans by

an agent of a foreign investor, one of the conditions for which was that no member of
the Jewish faith sit on the bank's board of directors or control any significant amount

of the bank's outstanding stock. The Bulletin makes it clear that the Comptroller will ‘7

not tolerate any practices or policies that are based upon considerations of the race,
or réligious belief of any customer, stockholder, officer or director of the bank and
that any such practices or policies are'incompat1ble with the pubhc: service functmn
of a banking’ }.nstntutzon in this country.




R R X AT

I am informing the Federal Deposit Insurance Corporation, the Board of Governors
of the Federal Reserve System and the Federal Home Loan Bank Board that the
Comptroller's Banking Bulletin reflects the policy of my Admiristration and I en-
courage them to issue similar policy statements tothe financial institutions within
their jurisdictions, urging those institutions to recognize that compliance with dis-
criminatory conditions directed against any of their customers, stocknolders, em-
ployees, officers or directors is incompatible with the public service function of
American financial institutions,

I will support legislation to amend the Equal Credit Opportunity Act, which presently
covers sex and marital status, to include prohibition against any creditor discriminat-
ing on the basis of race, color, religion, or rational origin against any credit applicant
in any aspect of a credit transaction. '

I commend the U.S. investment banking community for resisting the pressure of
certain foreign investment bankers to force the exclusion from fma.ncmg syndz.cates
of some investment banking firms on a discriminatory basis.

I commend the Securities and Exchange Commissionand the National Association of
Securities Dealers, Inc., for initiating a program to monitor practices in the securi-
ties industry within their jurisdiction to determine whether such discriminatory
practices have occurred or will occur, I urge the SEC and NASD to take whatever
action they deem necessary to insure that discriminatory exclusion is not tolerated
and that non-discriminatory participation is maintained. :

' In addition to the actions I am announcing with respect to possible discrimination
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against Americans on the basis of race, color, religion, national origin or sex, I
feel that it is necessary to address the question of possible antitrust violations in-
volving certain-actions of U.S. businesses in relation to foreign boycotts. The
Department of Justice advises me that the refusal of an American firm to deal with
another American firm in order to comply with a restrictive trade practice by a
foreign country raises serious questions under the U.S. antitrust laws. The Depart-
ment is engaged in a detailed investigation of possible violations.

The community of nations often proclaims universal principles of human justice and
equality. These principles embody our own highest national aspirations. The
anti-discriminations measures I am announcing today are consistent with our efforts
to promote peace and friendly,. mutually beneficial relations with all nations, a goal
to which we remain absolutely dedicated. ' - : :

AN 1l

iy
|
i
H

-
4
1
;

AR R T




STATEMENT BY THE PRESIDENT

I have today signed H.R. 6516, which expands the scope of the
Equal Credit Opportunity Act.
This Administration is committed to the goal of equal
"opportunity in all aspects of our society. In financial transactions,
no person should be denied an equal opportunity to obtain credit
for reasons unrelated to his or her creditworthiness.
Last November, I stated my support for legislation to amend
'the Equal Credit Opportunity Act to bar creditor discrimination
; on the basis of race, color, religion, or national origin against {

any credit applicant in any aspect of a credit transaction. The

- - | e

‘Act currently prohibits discrimination on the basis of sex or
marital status. |
‘This bill carries out my recommendations. It applies to
vbusiness as well as consumer credit transactions and, thus, reaches
discfimination against Americans in the extension of credit which
might arise from foreign boycott practices.
" In addition, this bill permits the Attorney General, as well
!as private citizens, to initiate suits where discrimination in
. credit transactions has occurred.’ It also provides that a person v o
to whom credit is denied is entitled to know of the reasons for

the denial.

It is with great pleasure that I sign a bill that represents

‘a major step forward in assuring equal opportunity in our country.
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EQUAL CREDIT OPPORTUNITY ACT

MarcH 9, 1976.—Ordered to be printed

Mr. Proxumirg, from the committee of conference,
submitted the following

CONFERENCE REPORT

[{To accompany H.R. 6516]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the. Senate to the.bill (H.R. 6516) to.

amend title VII of the Consumer Credit Protection Act to include .

discrimination on the basis of race, color, religion, national origin, and
age, and for other purposes having met, after full and free conference,

have agreed to recommend and do recommend to their respective
Houses as follows:

That the House recede from its disagreement to the amendment of
the Senate and agree to the same with an amendment as follows:

In lieu of the matter. proposed to be inserted by the Sénate amend- .
ment insert the following :
That (a) this Act may be cited as the “Equal Credit Opportwmty Act
Amendments of 1976”.

(b) Title VII of the Consumer Credit Protection Act is amended
by adding at the end thereof the following new section :

“§709. Short title
“This title may be cited as the ‘Equal Credit Opportunity Act’.”
(¢) Section 501 of Public Law 93-}95 i3 repealed.
Skc. 8. Section 701 of the Equal Credit Opportunity Act is amended
to read as follows:

“§701. Prohibited discrimination; reasons for adverse action
“(a@) It shall be unlawful for any creditor to discriminate against
any ap?)lzcant with respect to any aspect of a credit transaction—

(1) on the basis of race, color, religion, national origin, sex or
marital status, or age (p'romded the.applicant has the oapaczty
to coniract) ;

“(2) because all or part of the applicant’s income derives from
any blic assistance program.; or
3) because the applicant has in good faith exercised any right
under the Consumer Credit Protection Act.

§7-006 O
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“(b) It shall not constitute discrimination for purposes of this title
or a creditor— . L.,

! “(1) to make an inguiry of marital status if such inquiry is for
the purpose of ascertaining the creditor’s rights and remedies
apylgozﬁple to the particular ewtension of eredit and not to dis-

eriminate in a determination of credit-worthiness;

“(2) to make an inquiry of the applicant’s age or of whether
the applicant’s income derives from any public assistance pro-
gram if such inquiry is for the purpose of determining the amount
and probable continuance of income levels, credit history, or other
pertinent element of eredit-worthiness as provided in regulations
of the Board; . . . .

“(3) to use any empirically derived credit system which con-
siders age if such system is demomtmbg/ and statistically sound
in accordance with regulations of the Board, ewcept that in the
operation of such system the age of an elderly applicant may not
be assigned a negatwe factor or value; or
o (Zfé) to make an inguiry or to consider the age of an elderly
applicant. when the age of such applicant is to be used by the
creditor in the ewtension of credit in favor of such applicant.

“(e) It is not a violation of this section for a creditor to refuse to
extend credit offered pursuant to— )

¢ anz credgf‘assistwnee program expressly authorized by law
for an economically disadvantaged class of persons;
“(2) any credit assistance program administered by a nonprofit
. organization for its members or an economically disadvantaged
class of persons; or .
“(8) any special purpose credit program offered by a profit-
ing organization to meet special social needs which mee
standards prescribed in regulations by the Board; '

if such refusal is required by or made pursuant to such program.

“(@) (1) Within thirty days (or such longer reasonable time as
specified in regulations of the Board for any class of credit trans-
action). after réceipt of a completed. application for eredit, a creditor
shall notgfy the applicant of its action on the application. «

“(2) Each applicant against whom adverse action is taken shall
be entitled to a statement of reasons for such action from the creditor.
A creditor satisfies this obligation by— . L :

“(4) providing statements of reasons in writing as a matier
of course to applicants against whom adverse action is takeny or

“(B) giving written notification of adverse action which dis-
closes (f) the applicant’s right to a statement of reasons within
thirty days after receipt by the creditor of a request made rwithin
simty days after such notification, and (i2) the identity of the per-
son. or office. from which such statement may be obtained. Such
statement may be given orally if the written notification advises
the applicont of kis right to have the statement of reasons con-
firmed in writing on written request. . ] .

“(3) A statement of reasons meets the requirements of this section
only if it contains the specific reasons for the adverse action taken.
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- “(4) Wheré a creditor has been requested by a third party to make
a specific extension of credit directly or indirectly to an applicant, the
notification and._statement of reasons required by this subsection may
be made directly by such creditor, or indirectly through the third
party, provided in either case that the identity of the creditor is
disclosed.

“(8) The requirements of paragraph. (2), (3), or (4) may be satis-
fied by verbal statements or notifications in the case of any creditor
who did not act on more than 150 applications during the calendar
year preceding the calendar year in which the adverse action is taken,
as determined under regulations of the Board.

“(6) For purposes of this wubsection, the term. ‘adverse action’
means o denial or revocation of credit, a change in the terms of an
existing credit arrangement; or a refusal to grant credit in substan-
tially the amount or on substantially the terms requested. Such term
does not include a refusal to extend additional credit under an exist-
ing credit arrangement where the applicant is delinguent or otherwise
in default, or where such additional credit would exceed a previously
established credit limit.”. )

8kc. 3. (a) Section 703 of the Equal Credit Opportunity Act s
amended—

(1) by inserting “(a)” immediately before “The Board” K
(2) by inserting after the second sentence thereof the follow-
ing new sentence: “In particular, such regulations may exempt
from one or more of the provisions of this title any class of trans-
actions not primarily for personal, family, or household purposes,
if the Board makes an express finding that the o plication of surh
provision or provisions would not contribute sugstantially to elr-
TYying out the purposes of this title.” ; and : : o
(3) by adding at the end thereof th efollowing new subsection:.

“(b) The Board shall establish a Consumer Advisory Council to
advise and consult with it in the exercise of its funetions under the
Consumer Credit Protection Act and to advise and consult with it con-
cerning other consumer related matters it may place before the Coun-
cil. In appointing the members of the Council, the Board.shall seah 4o
achieve a fair representation of the interest of creditors and consum-
ers. the Council shall meet from time to time at the call of the Board.
Members of the Council who are not regular full-time employees of
the United States shall, while attending meetings of such Council, be
entitled to receive compensation at a rate fixzed by the Board, but not
exceeding $100 per day, including trawel time. Such members may be
allowed travel expenses, including transportation and subsistence,
while away from their homes or regular place of business.”..

((b; (2) Section 110 of the Truthin Lending Act is repealed.

2

The table of sections of chapter 1 of such Act is amended by

" striking out item 110.

Sec. 4. Section 704(¢) of the Equal Credit Opportunity Act is
amended by inserting before the period at the end thereof the follow-
ing : %, including the power to enforce any Federal Reserve Board regu-
lation promulgated under this title in the same manmer as if the
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violation had been a violation of a Federal Trade Commission trade
regulation rule”, ‘ ~
Ske. &. Section 7065 of the Equal Credit Opportunity Aot is
amended—
(1) by amending subsection (e) to read as follows:
“(e) Where the same act or omission constitutes a violation of this
 title and of applicable State law, a person aggrived by such conduct
may bring a legal action to recover monetary damages either under
* . this title or under such State law, but not both. This election of reme-
- dies shall not apply to court actions in which the relief sought does not
include monetary damages or to administrative actions.”; and
. (2) by adding the following new subsections :
“(f) Thas title does not annul, alter, or affect, or exempt any per-
- son subject to the provisions of this title from complying with, the
laws of any State with reapect to eredit discrimination, except to the
- extent that those laws are inconsistent with any provision of this title,
and then only to the ewtent of the inconsistency. The Board is author-
.ized to determine whether such inconsistencies ewist. The Board may
_not desermine that any State law is inconsistent with any provision of
this title if the Board determines that such law gives greater protection
to the applicont.

“(g) The Board shall by regulation exempt from the requirements
of sections 701 and 702 of this title any class of credit transactions

“avithin any State if it determines that wnder the law of that State that
class of transactions is subject to requirements substantially similar to
those imposed under this title or that such-law gives greater protection
to the applicant, and that there is adequate provision for enforce-
ment. Failure to comply with any requirement of such State law in any
transaction so exempted shall constitute a violation of this title for the
purposes of section 706.7.

Skc. 6. Section 706 of the Egual Credit Opportunity Act is amended
to read as follows: ,

“§706. Civil liability

“(a) Amy creditor who fails to comply with any requirement im-
posed under this title shall be liable to the aggrieved applicant for any
actual damages sustained by such applicant acting either in an in-
dividual capacity or as a member of a class.

“(b) Any creditor, other than a government or governmental sub-
dinision. or agency, who fails to comply with any requirement imposed
under this title shall be Liable to the aggrieved applicant for punitive
dwmages in an amount not greater than $10,000, in. addition to any ac-
tual damages provided in. subsection (a), ewcept that in the case of a
class action the total recovery under this subsection shall not exceed
the lesser of $500.000 or 1 per centum of the net worth of the creditor.
In determining the amount of such damages in any action, the court
shall consider, among other relevant factors, the amount of any actual
damages awarded, the frequency and persistence of failures of com-

- pliance by the creditor, the resources of the creditor, the number of
persons-adversely affected, and the extent to which the creditor’s fail-
ure of compliance was intents ' '

{
Z

" regulation, or interpretation thereby by the
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“(¢) Upon application by an aggrieved applicant, the appropriate
United States district cowrt or any other cmg?; of co%vpetent Furisdic-
tum may grant such equitable and declaratory relief as is necessary to
enforce the requirements imposed under this title.

() In the case of any action under subsection (a), (b), or (c),
g;;e costs ;f‘bthge&athn,' ;%%%Iger a;elm'th a reasopable attorney’s fee as
rmined by the court, s ¢ added to any damage. rded
eo"c‘m('t ;mger such subsection. y oo by the
¢) No provision of this title imposing liability shall apply to an
act done or omitted n good faith in confm‘gy 'w%t»h any f;%gal mlg,
“with any interpretation by an ﬁcaut:;d Ve mploy’ A
‘ i or appmn an official or employee of the
« Federal Reserve System duly m&m‘feé by the Board to issue {mk
- wnterpretations or approvals under such procedures as the Board may
prescribe therefor, notwithstanding that after such act or omission
has ocourred, such rule, regulation, interpretation, or approval s
amended, rescinded, or determined by judicial or other authority to be
invalid for any reason. o : o

“(f) Any action under this section may be brought in the appro-
priate United States district court without regard to the amount in
controversy, or-in any other court of competent jurisdiction. No such
action shall be brought later than two years from the date of the
occurrence of the violation, ewcept that— ‘ '- ’

. (1) whenever any agency having responsibility for admin-
wtrative enforcement under section 704 commences an enforce-
ment proceeding within two years from the date of the occurrence
of the violation, ’ : N
“(2) whenever the Attorney General commences o civil action
under this section within two years from the date of the occur-
rence of the violation, o - L ‘
then any applicant who has been a victim of the discrimination which
i8 the subject of such proceeding or civil action may bring an action
under this section not later than one year after the commencement
of that proceeding or action. . '

“(g) The agencies having responsibility for administrative enforce-
ment under section 704, if unable to obtain compliance with section
701, are authorized to refer the matter to the Attorney General with a
recommendation that an appropriate civil action be instituted. ‘

“(k) When a matter is referred to the Attorney General pursuant to
subsection (g), or whenever ke has reason to believe that one or more
creditors are engaged in a pattern or practice in violation of this
title, the Attom?y General may bring a civil action in any appropriate
United States district court for such relief as may be appropriate, in-
cluding injunctive relief. -

(3) No person aggrieved by a violation of this title and by a
violation of section 805 of the Civil Rights Act of 1968 shall recover
under this title and section 812 of the Civil Rights Act of 1968, if
such violation is based on the same transaction. o

(4) Nothing in this title shall be construed to prohibit the discovery,

of @ ereditor’s credit granting standards under appropriate discovery
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grocedkz;f;fa in the court or agency in which an action or proceeding is
roughd.”.

Sze. 7. The Equal Orédit Opportunity ‘Act is amended by redesig-
-nating section 707 as section 708 and by inserting immediately after
gection 706 the following new section:

“$ 707. Annual reports to Congress

“Not later thon February 1 of each year -after 1976, the Board and
the Attorney General shall, respectively, make reports to the Congress
concerning the administration of their functions wnder this title, in-
cluding such recommendations as the Board and the Attorney General,

respectively, deem mecessary or-appropriate. In addition, eack report.

of the Board shall include 3t assessment of the emtent to which com-
pliance with the requirements of this title is being achieved, and
a summary-of the enforcement actions taken by each of the agencies

assigned administrative enforcement responsibilitics under section

7047, :

' See. 8.-Section 708 of the £ Credit Opportunity Act is amended

by adding at the end thereof the following new sentence : “The amend-
-ments made by the Equal Credit Qpportunity Act Amendments of
1976 shall take effect on the date of enactment thereof and shall apply

torany violation ocourring on or.after such date, except that the amend-
ments made to section 701 of the Equal Oredit t;}:pportmzy Act shall

take efféct 12 moniths after the date of enactment.”.
Skc. 9. The table of seetions of the Equal Credit Opportunity Act
18 amended by striking out
““70%. Bffective date.”
and insérting inlieu thereof the following newitems :
“Y07. Annual reports to Congress.
“708.- Bffective date.
“709. Short title.”’.
And the Senate agree to the same,. :
i © Wirniam PROXMIRE,
J. R. Bmex,
R. MoreaN;
Managers on the Part of the Senate.

.Hexrx S. Reuss,

FraN®: ANNUNZIO,

Grapys NooN SPELLMAN,
Lxoxver K. SurLivan,. .
Witriram A. Barre?T,
Crarmers P. WyLiz,
MirriceNT FENWICK,

Managers on the Part of the House.

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE v

The managers on the part of the House and the Senate at the confer-
ence on the disagreeing votes of the two Houses on the amendments of
the Senate to the bill (FLR. 6516) to amend title VII of the Con-
sumer Credit Protection Aect to include discrimination on the basis of
race, color, religion, national origin, and age, and for other purposes,
submit the following joint statement to the House and Senate in expla-
nation of the effect of the action agreed upon by the managers and
recommended in the accompanying Conference Report: :

The Senate amendment to the text of the bill struck out all of the
House bill after the enacting clause and inserted a substitute text.

The House recedes from its disagreement to the amendment of the -
Senate with an amendment which is a substitute, for the House bill.
The Senate amendment, the House bill and the substitute agreed to in
conference are noted below, except for clerical corrections, conforming
changes made necessary by agreements reached by the Conferees, and
minor drafting and clarifying changes. ‘ ‘

CATEGORIES OF PROHIBITED DISCRIMINATION

In addition to the categories of race, color, religion, national origin
and age which were contained in both bills, the Senate amendment
contained prohibitions against discrimination based on receipt of pub-
lic assistance benefits and exercise of rights under the Consumer

" Credit Protection Act. The House bill did not contain these two pro-

visions, but the Conferees agreed to their inclusion in the conference”
report. : ,

PERMISSIBLE CONSIDERATION OF CERTAIN CATEGORIES

The Senate amendment permits inquiry of the applicant’s age or of
whether the applicant’s income derives from public assistance benefits
for purposes of determining the amount or stability of the applicant’s
income, credit history, or other pertient element of creditworthiness as
determined in Board regulations. The House bill contained no equiva-
lent provision. The provision from the Senate amendment ‘Was ac-
cepted and included in the final substitute bill, for the reasons dis-
cussed in the Senate committee report. S R

The Senate amendment also permitted the use of empirically de-
rived credit scoring systems which consider age and receipt of public-
assistance provided they were scientifically sound. The House bill
contained no parallel provision, but did provide that it was not a
violation of the Act for a creditor to treat certain age categories more
favordbly than others. The provisions were treated together by the
Conferees, whose primary. concern was to assure that elderly appli-
cants WEre\not disadvantaged by scoring systems or other forms of

1)
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credit-granting standards. The substitute bill contains a compromise-

provision which permits the use of age (but not public assistance in-
come) in a credit scoring system provided such system does not assign
‘& negative value to 4eld’ex§y“ applicants, and is scientifically sound based
-on the particular creditor’s actual customer:experience.

As inthe Senate amendment any such.scoring system must meet
standards promulgated in regulations of the Board. It is not the in-
tention of the Conferees, however, that each such system be approved
by the Board on an ad koc basis. ' ;

_ Inthe substitute bill, the separate House provision permitting more
favorable treatment of applicants on the.basis of age is retained with
the modification that it applies only to elderly applicants.

AFFIRMATIVE ACTION .PROGRAMS

Both the original House bill and the Senate amendment contained
_provisionsspecifically permitting the continuance of affirmative action
‘type programs authorized by law, or offered by non-profit organiza-
tions. The substitute bill adopts the Senate version of this provision
‘which is gpplicable to all “credit” programs rather than the narrower
“loan” programs cited in the House bill. The Conferees were aware
that there are a number of such ongoing programs. This provision
merely clarifies the Congressional intent under the original Equal
Credit Opportunity Act that credit denials pursuant to such programs
arenot violations of the Act.

‘Similarly, in the case of special purpose credit programs offered by
‘profit-making organizations, the Conferees approved the language
.eommon to both the House bill and the Senate amendment exempting
-such programs. from the restrictions of the Act so long as they con-
form to Beard. regulations. The intent of this section of the statute is
‘to. authorize the Board to specify :standards for the exemption of
‘classes of .transactions when:1t. has been ‘clearly demonstrated on the
spublic record ;that without such exemption the consumers involved
-would:effectively be denied eredit.

‘As in:the-case ‘of government sponsored or non-profit programs, this
v j»'groﬁsi:tm; is intended:to-confirm:that ongoing special programs offered
‘hy-commercial:creditors are not automatically violative of this Act.

“KBASONS 'FOR ADVERSE -ACTION

"The:Senate :amendment provided that creditors must notify appli-
-cants-of¢action taken:on the gpplication,-and at least on request must
g;g}vefapplgcants statepients of reasons for adverse action. The House
:bill contained no:equivalent provision. The substitute bill set out in
‘the. Conference Report adopts the Senate provision, with two modi-
‘fications: (1) the-défmition of “statement of reasons” is:changed to
“require that" it comntain “the specific ‘ressons for the adverse action
‘taken”;-and (2) sn:exemption from the requirements to give written
notifications and statements.of -reasons:is:provided for creditors who
‘act.on 150 or.fewer applieations a year. The intention of this:latter
- provision is:to relieve: the verysmall credit grantor from:the burden
-of preparing formalsritten documents-when that creditor conducts 2
:small-volume credit.gperation.

9

BUSINESS CREDIT EXEMPIION
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The original Equal Credit Opportunity Act applies to all credit

transactions, and the House bill continues this scope. The Senate

amendment, on the other hand; authorized the Federal Reserve Board

‘to:exempt classes of credit transactions (other than consumer credit

transactions) if the Board expressly finds that application of the Act

i8.not necessary to achieve its purpose. The Conferees accepted the

Senate provision. The intention-of the Conferees is to permit exemp-

tions only when the inclusion of those classes of transactions would

:}e}gvz no useful purpese in achieving the antidiscrimination goals of
15 Act.

‘CONSUMER .ADVISORY COUNCIL

"‘The ‘original House bill called for the creation of a new Advisory .
Committee to advise and consult with the Board concerning the Equal
Credit Opportunity Act. The Senate amendment instead would estab-
lish a new Consumer Advisory Council to advise the Baard on all its
functions under the Consumer Credit Protection Act. This Counecil
would also absorb the present functions of the Truth in Lending Ad-
visory Committee. The Conference Report adopts the Senate provision.

FEDERAL TRADE COMMISSION ENFORCEMENT

The Conferees accepted, from the Senate amendment, a provision
clarifying that the Federal Trade Commission could enforce this Aet
in the same manner as if it were an FTC trade regulation rule. ‘

"RELATIONS TO STATE LAWS

Both the House bill and the Senate amendment contained provisions
restricting an aggrieved applicant to a sin%vle’ recovery when a credi-
tor’s conduct violates:both state and federal law. With some technical
changes, the Conference Report containsthe Senate provision, which
makes it clear that an applicant can bring only one lawsuit for mone-
tary damages, but is not otherwise restricted in his or her remedies
under state law and under this Act. : ~

The Conference Report.also contains two provisions, patterned.on
similar sections of the Fair Credit Billing Aect, which make it clear
that this Act does not preempt state law unless that law.is incon-
sistent with the federal Act. Similarly, the. Board is directed to.ex-
empt from the federal Act any classes of transactions which are sub-
ject to state law substantially similar or more protective than this
Act. The provision also confirms that the permitted exemptions are
from -the “requirements” of this Act and not from its remedial
provisions. ‘ .

CIVIL LIABILITY

Both the House bill and the Senate amendment provided substan-
tially expanded civil liability rules for violations of the Act. The
House bill continued the present limits on punitive damages from the
present Act: $10,000 for individual actions, and $100,000 for class ac-
tions. In addition the. House hill would have required that violations
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be willful before punitive damages would lie. The Conferees accepted
the Senate yersion of these points, which did not include the “willful”
criterion, and set the maximum class action recovery at the lesser of
$500,000 or 1% of the creditor’s net worth. : e

The Conference Report also contains an amendment of section 706
(e) as offered by one of the House Conferees. This amendment would
expand the “good faith reliance” defense to include reliance on
interpretations and approvals issued by Federal Reserve staff under
delegation from the Board itself. This provision in the substitute bill
mirrors language recently added to the Truth in Lending title of the
Consumer Credit Protection Act. ’ B

The original House bill retained the one-year statute of limitations
from the present Act, but would have permitted aggrieved applicants
to bring private actions within one year after the successful comple-
tion of an agency or Attorney General action. The Senate bill set the
basic statute of limitations at two years, and permits individual ac-
tions to be brought within one year after the commencement of a pub-
lic enforcement action provided that action is begun within the two
year period. The Conference Report contains the Senate version on
statute of limitations. R B ,

The substitute bill also contains a provision which was in the Senate
amendment, but not in the House bill, confirming that nothing in this
Act protects any creditor’s credit granting standards from discovery
under appropriate procedures in any court or agency proceeding:

EFFECTIVE DATE

The House bill would have taken effect six months after etisctment.
The Senate amendment provided that its provisions would take éffect
on enactment except for the substantive cganges to section 701 which
would take effect eighteen months after enactment. The Conferees
agreed to the Senate formula, but charged the delay period from
eighteen to twelve months, The intent of the Conferees is that the full
regulation take effect on the scheduled date. - '

WriLiaM PROXMIRE,
J. R. BmEN,
R. Moreax,
Managers on the Part of the Sengte.

Hexky'S. Reuss,
Frank ANNUNZIO,
Grapys NooN SPELLMAN,
Lrovor K. StLizvax,
Wririiam ‘A. BareeiT,
CHaLMERS P. WYLIE,

‘ MunrcenT FERWICK,

- Managers on the Part of the House.

O.



~94tH CoNcrEss | HOUSE OF REPRESENTATIVES { REPORT
18t Session No. 94210

EQUAL CREDIT OPPORTUNITY ACT AMENDMENTS
- OF 1975

MaAY 14. 1975.-—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. Reuss, from the Committee on Banking, Currency and Housing,
submitted the following

REPORT
together with
ADDITIONAL VIEWS
[To accompany H.R. 6516]

The Committee on Banking, Currency and Housing, to whom was
referred the bill (H.R. 6516) to amend the Equal Credit Opportunity
Act to include discrimination on the basis of race, color, religion,
national origin, and age, and for other purposes, having considered
the same, report favorabiy thereon with amendments and recommend
that the bill as amended do pass.

The amendments are as follows:

Page 1, line 3, insert “(a)” immediately after “That”.

Page 1, immediately after line 4, insert the following :

(b) Title VII of the Consumer Credit Protection Act is
amended by adding at the end thereof the following new
section:

“8709. Short title.
A“This title may be cited as the ‘Equity Credit Opportunity
ct,.”

Page 1, line 6, strike out “(title V of Public Law 93-495)” and insert
in lieu thereof the following: “, as redesignated by subsection (b) of
the first section of this Act,”.

Page 2, lines 2 and 4, immediately after “Act” insert the following:
“, as redesignated by subsection (b) of the first section of this Act,”.

Page 2, hne 6, strike out “subsection” and insert in lieu thereof
“subsections”.

38-006 O
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Page 2, line 19, strike out the quotation mark and the last period.
Page 2, immediately after line 19, insert the following :

(d) Inquiry and consideration by a creditor of the age of
an applicant when used by such creditor in the extension of
credit in favor of an applicant because such applicant is in
a particular age category shall not constitute diserimination
under this section.

Page 2, line 20, strike out “(a)”.

Page 2, line 21, insert “, as redesignated by subsection (b) of the first
section of this Act,” immediately after “Act”.

Page 3, line 21, insert “, as redesignated by subsection (b) of the first
section of this Act,” immediately after “Act”.

Page 3, line 21, strike out “by inserting ‘age provided the applicant’ ”
and all that follows thereafter through line 23, and insert in lieu there-
of the following :

to read as follows:

(e) No person aggrieved by a violation of this title shall re-
cover under this title on any transaction for which recovery is
had under the laws of any State relating to the prohibition of
discrimination on the basis of race, color, religion, national
origin, sex, marital status, or, provided the applicant has the
capacity to contract, age.

Page 3, line 25, insert , as redesignated by subsection (b) of the
first section of this Act,” immediately after “Act”.
Page 5, lines 9 and 10, strike out “or any other agency having rule-
writing or enforcement responsibilities under the Act”. '
Page 7, line 4, insert , as redesignated by subsection (b) of the first
section of this Act,” immediately after “Act”.
. Page 7, line 20, strike out “as redesignated by section 5” and insert
in lieu thereof the following : “as redesignated by subsection (b) of the
first section of this Act and by section 6.
Page 7, immediately after line 24, insert the following:
Szec. 8. The table of sections of the Equal Credit Opportu-
nity Act, as redesignated by subsection ( ) of the first section
of this Act, is amended by striking out “707. Effective date.”
and inserting in lieu thereof the following new items:

“707. Anmmal reports to Congress.
“708. Effective date.
“709. Short title.”
Sec. 9. Section 501 of title V of Public Law 93-495 is
repealed.

Amend the title so as to read : “A bill to amend title VII of the Coon-
sumer Credit Pr_-otection Act to include discrimination on the basis of
race, color, religion, national origin, and age, and for other purposes.”.

Hisrory or LecisaTion
H.R. 3386 was introduced on February 20, 1975. Hearings on the leg-

Y

islation were held on April 22 and 23, 1975. On April 24 the Subcom-
mittee met in executive session and adopted a number of amendments
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to the legislation. The Subcommittee ordered a clean bill introduced
and recommended favorably to the full Committee by a vote of 8 to 0.
On April 30, 1975, Mr. Annunzio, the Subcommittee Chairman intro-
duced the clean bill, HL.R. 6516, for himself and all of the memb_ers of
the Consumer Affairs Subcommittee. The full Committee met in ex-
ecutive session on May 6 and ordered the bill favorably reported with

amendments,
Neep ror Tue LEecistation

During the 93d Congress legislation was enacted (P.L. 93-495) that
prohibited discrimination in the granting of credit based on sex or
marital status. Because this legislation was enacted during the closing
days of the 93d Congress, it was impossible to achieve legislation that
would have covered all forms of credit discrimination. _

The Committee finds that discrimination in credit transactions on
the basis of race, color, religion, national origin and age must be pre-
vented. Numerous instances of denial of credit for reasons other than
a person’s creditworthiness were brought to the Committee’s attention
during hearings on the legislation. Further examples are contained in
the Committee’s files. )

The importance of credit in our society was emphasized by Arthur S.
Flemming, Chairman of the U.S. Commission on Civil Rights, in
testimony before the Consumer Affairs Subcommittee :

It would be difficult to exaggerate the role of credit in our
society. Credit is involved in an almost endless variety of
transactions reaching from the medical delivery of the new-
born to the rituals associated with the burial of the dead.
The availability of credit often determines an individual’s
effective range of social choice and influences such basic life
matters as selection of occupation and housing. Indeed, the
availability of credit has a profound impact on an individual’s
ability to exercise the substantive civil rights guaranteed by
the Constitution.

Your Committee believes that FL.R. 6516 is landmark legislation. As
Dr. Flemming stated, the legislation :

* * * promises to halt discrimination on the basis of race,
color, reli])igion, national origin and age in the granting of
credit. Unlike the broad prohibitions contained in the Civil
Rights Act of 1866, HL.R. 3386 (H.R. 6516) pertains direct!
to the problem of credit diserimination. Unlike Title VII
of the Civil Rights Act of 1968, HLR. 3386 (FL.R. 6516) for-
bids discrimination based on race, color, religion, national
origin and age in all areas of credit not just mortgage finance.

It has been stated that credit is a privilege, not a right, and your
Committee does not dispute this. Nevertheless, no one has the right
arbitrarily to deny an individual credit on the basis of factors such
as race, religion, national origin, age, sex, or marital status.

The Committee in its deliberations gave special attention to dis-
crimination in credit on the basis of age. A common type of age dis-
crimination brought to the Committee’s attention is the arbitrary
establishment of an age limit (nsually around 65 years of age) after
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which credit will not be established or will be revoked. One bank was
found to require its overdraft checking account customers to agree not
to write any checks on their accounts after reaching the age of 64. It
was suggested to the Committee by some creditors that age limits are
necessary because insurance companies will not write credit life in-
surance for borrowers passed certain ages. In fact, credit life is nor-
mally required in only a small percentage of loan transactions.
Empirical data proves that senior citizens are often better than
average credit risks. The following table, showing credit performance
of Montgomery Ward customers by age groups, illustrates this fact.

CUSTOMER AGE RELATED TO ACCOUNT PERFORMANCE

Balance dollars Balance dollars Balance dollars

2 to 8 months 6 to 8 months charged off

detinquent as delinquent as annually as

percent of all percent of all percent of all

Customer age bal bal balances

18t0 24 i 7.95 0.93 3,98
251t029.. T, 6. 52 73 3.76
30to 34 e 5.24 56 2.89
3540 44 e 3.80 36 176
45 to 54__ . 2.40 21 112
S50 64 e eemaaan L7 15 .87
65and up. ... .. 1.63 15 1.11

Other creditors reported similar experiences with elderly borrowers.
In short, these creditors have told the Committee, “The elderly are our
best customers.” Despite this, many creditors discriminate against
the elderly. -

GENERAL COMMENTS

Several general comments on H.R. 6516 are in order. The term “age”
as used in the legislation refers to an individual’s age, not to the age
of a business entity seeking credit. Thus, a three-week old business
which was denied a loan because it had not been in operation for a
sufficient period of time, could not charge “age” discrimination under
this bill. The bill would, however, cover denial of a business loan to an
individual because of his age.

The question of what type of inquiry a creditor can make of potential
borrowers, your Committee feels, justifies further comment. It is clear
that a creditor cannot use the race, color, religion, national origin or
sex of a borrower under any circumstances in connection with deciding
whether to grant or deny credit. However, the bill recognizes that there
are two circumstances under which the creditor may use the age of a
borrower.

Under section 2(b) of the bill a creditor may ask the age of a
borrower in order to determine whether the borrower has the capacity
to contract. A creditor may inquire about and consider the age of the
borrower in evaluating creditworthiness only in one other narrowly
defined area. Section 2(d) adds a new section 701 (d) under which the
Comnittee intends that a creditor may consider age when the purpose
is affirmatively to extend credit to an age group which might not other-
wise meet credit standards. Examples of such affirmative consideration
of age are programs to provide credit to young couples without pre-
vious credit experience and to the elderly who might have incomes
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which would be considered too low in ordinary circumstances but who
should be granted credit for their limited needs. Several creditors
stated to the Committee that they had established special “affirmative
action” loan programs for such borrowers, referred to s?‘metlmes as
“golden years” programs and “young homemakers” or ‘newlywed
programs. H.R. 6516 would not require the discontinuation of such
programs. e o

There is no prohibition in this legislation against a creditor’s asking
a borrower’s age, either in person or on a loan form. However, the
creditor may use that age information only for the purposes described
above, and in the case of special programs stch as described above, only
after the creditor has considered all other permissible factors in the
credit granting process. Aside from the rights and remedies provision
and the “affirmative action” programs described above, a creditor may
not consider a borrower’s age in determining whether to grant or deny
credit. The intent of the legislation is that consideration of age by 2
creditor must be limited to the minimal exemptions noted above.

The Committee provides the following comments on new section
703(b) added by section 3 of the bill: )

The first sentence of this new subsection provides that the mere fact
that a creditor does not lend to a protected group in a ratio equal to
the proportion which that group constitutes of the population of the
creditor’s lending area is not a per se violation of section 701. The
second sentence of the new subsection provides that a creditor shall
not be deemed to be in violation of section 701 for not considering the
classifications in section 701 (a) in its determination of creditworthiness
or other aspects of a credit transaction. These provisions are not, how-
ever, intended to limit the use of population statistics to establish a

ima facie case of discrimination in accordance with the “effects” test
established by the Supreme Court in Griggs v. Duke Power Co., 401
U.S. 424 (1971), or otherwise to overrule the holding of the case. For
example, the Federal Home Loan Bank Board uses the Griggs effects
test in connection with alleged “redlining” of geographic areas by
mortgage lenders, and the provision is not intended to affect the
Board’s enforcement efforts. It must also be made clear that section
703(b) is in no way intended to alter any legal remedies available to
an aggrieved party. It in no way alters any existing law relating to
burden of proof.

The Committee believes that small businesses should be protected
from onerous recordkeeping requirements. The Committee recognizes
that in a number of civil rights cases courts have ruled that statistical
evidence can be used to establish a prime facie case of discrimination,
shifting the burden of proof to the defendant to prove nondiscrimina-
tion. The language of section 703(b) does not challenge this general
legal principle. However, if the principle were used as a rationale for
requiring small retail merchants to keep and compile detailed records
of the characteristics of all who seek credit from them, the Committee
believes that their burden might prove to be too great. The purpose of
section 703 (b) is to protect such businesses from having such require-
ments imposed upon them. On the other hand, even if a creditor does
not ask a borrower’s race or age, for example, but denies credit for one
of those reasons, the creditor would clearly be guilty of discrimination.
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Section 703(b) is not intended to apply to housing lending or to
large businesses. The Committee recognizes that a collection of data on
residential mortgage loan applications and approvals can be a useful
law enforcement tool in investigating discrimination in the financing
of housing. Thus, it is the Committee’s intent that section 708 (b) not
apply to loans which come under the coverage of the Fair Housing Act.

While H.R. 6516 applies to all credit transactions it is not intended
to force creditors to make unrealistic credit decisions. For example, a
mortgage lender could not deny a mortgage to a creditworthy elderly
applicant, but it might not be realistic to make a 35 year mortgage to
an 85 year old person. Whether the refusal to make such a loan would
be discriminatory would be a question of the reasonableness of the
creditor’s decision. The Committee is aware that most mortgage loans
are made with an expectation that they will be paid off before matu-
rity, and such factors should be considered in determining the reason-
ableness of a lender’s refusal to make such a loan in such a case. In the
same vein, it should be understood that a reduction in the amount or

- terms of a proposed credit transaction is not necessarily to be con-
strued as a denial of credit. For example, if a borrower makes a loan
application for $800 but the lender feels the applicant’s financial con-
dition justifies only a $500 loan, then this would not constitute, per se,
credit denial.

StaTEMENTS REQUIRED IN AccorpancE WitH House Rures

In compliance with clause 2(1) (8) and 2(1) (4) of Rule XI of the
Rules of the House of Representatives, the following statements are
made:

With regard to subdivision (A) of clause 3, relating to oversight
findings, the Committee finds, in keeping with clause 2(b)(1) of
Rule X, that this legislation is in full compliance with the provision
of this rule of the House, which states:

In addition, each such committee shall review and study
any conditions or circumstances which may indicate the neces-
sity or desirability of enacting new or additional legislation
within the jurisdiction of that committee . . .

The objective of the bill is to extend the provisions of title VII of
the Consumer Credit Protection Act to discrimination in the granting
of credit based on race, color, religion, national origin, and age, to
provide for an advisory committee to advise and consult with the
Federal Reserve Board with respect to its functions under the Act, and
to otherwise strengthen the title. )

In compliance with subdivision (B) of clause 3, the Committee
states that changes made by this bill involve no new budget authority.

With respect to subdivisions (C) and (D) of clause 3, the Com-
mittee advises that no estimate or comparison has been prepared by
the Director of the Congressional Budget Office relative to any provi-
sions of H.R. 6516, nor have any oversight findings or recommendations
been made by the Committee on Government Operations with respect
to the subject matter contained in H.R. 6516.

In compliance with clause 2(1) (4) of Rule XI of the House of
Representatives, the Committee states that H.R. 6516 is not expected
to have any measurable inflationary impact on prices and costs in the

7

operation of the national economy. The advisory council which would
be created by this bill will be paid for the days it meets and is expected
to meet only occasionally. The economic impact of this expenditure is
expected to be nominal. The additional enforcement and rule-writing
responsibilities that would be established by the bill should be able to
be carried out with the existing staffs of the agencies involved or with
only a limited number of additional staff. To the extent that the bill
results in the removal of artificial barriers to credit, it is expected
to stimulate economic growth.

In compliance with clause 2(1) (2) (B) of Rule XTI of the House
of Representatives, the following statement is made relative to the
record vote on the motion to report H.R. 6526: The legislation was
reported unanimously by a 36 to O vote.

SkecTION-BY-SECTION ANALYSIS oF H.R. 6516

Short titles

Subsection (a) of the first section provides for a short title: that
this Act may be cited as the “Equal Credit Opportunity Act Amend-
ments of 1975%.

Subsection (b) amends title VII of the Consumer Credit Protection
Act by adding a new section to the existing law, which provides that
title VII may be cited as the “Equal Credit Opportunity Act”. Section
709 replaces, with identical language, section 501 of title V of Public
Law 93-495 which is repealed by section 9 of the bill.

Section 2. Amendments to section 701 of the Equal Credit Opportunity
Act (Prohibited Discrimination)

This section provides for the amendment of the Equal Credit Oppor-
E&mity Act, as redesignated by subsection (b) of the first section of this

ct:

(1) by adding the categories of age, provided the applicant has the
capacity to contract, race, color, religion, and national origin to sub-
section (a) of section 701, which now prohibits any creditor from dis-
criminating against any applicant on the basis of sex or marital status;

(2) by amending subsection (b) of section 701 by inserting “or age”
immediately after “marital status”. This amendment provides that an
inquiry with regard to age shall not constitute discrimination for pur-
poses of this title if such inquiry is for the purpose of ascertainng the
creditor’s rights and remedies applicable to the particular extension of
cre&iit, and not to discriminate in a determination of creditworthiness;
an

(8) by adding two new subsections to section 701 of the existing
law. New subsection (c) provides that the refusal of credit in ac-
cordance with the terms of the following three types of programs shall
not constitute a violation of this section: (1) any loan assistance pro-
gram expressly authorized by law for an economically disadvantaged
class of persons; (2) any loan assistance program administered by a
nonprofit organization for its members or an economically disadvan-
taged class of persons; or (3) any special purpose loan program offered
by a profitmaking organization to meet special social needs which
meets standards prescribed in regulations by the Board. Subsection (c¢)
of the bill is meant to prevent lenders under such loan programs from
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being charged with discrimination simply for refusing credit to per-
sons not in the particular group provided for.

Under new subsection (d), inquiry and consideration by a creditor
of the age of an applicant would be permissible only when the purpose
is affirmatively to extend credit in favor of an age group which mght
not otherwise meet credit standards. “Extension of credit” in sub-
section (d) is meant to include renewal or continuation of credit, ag
well as an initial extension of credit to an applicant. This subsection
is meant to allow creditors to grant eredit to two eategories of appli-
cants who might otherwise not receive such eredit: those who are too
young to have previous credit experience and the elderly who might
have incomes that would be considered too low in ordinary circum-
stances to entitle them to eredit.

Section 3. Amendments to section 703 of the Equal Credit Oppor-
tunity Act (Regulations)

This section redesignates section 703 of the existing law as section
703(a) and adds new subsections (b) and (¢). Under new subsection
(b), the fact that a creditor’s loans to any of the classifications in sec-
tion 701 subsection (a) of the bill are not equal to the population per-
centage of such classifications in the creditor’s trade area, is not a per
se violation of section 701. Also, a creditor shall not be deemed to be
in violation of section 701 for not considering the classifications in
section 701 subsection (a) in its determination of the creditworthiness
of an applicant or from any other aspect of a credit transaction. These
provisions are not intended to limit existing law regarding the estab-
lishment of a prima facie case or the use of statistical proof.

Subseetion (¢) of the bill provides that the Board shall establish an
advisory committee to assist it. In appointing the members of the com-
mittee, the Board shall seek to achieve a fair representation of the
interests of creditors and consumers.

Section }. Amendments to section 705 of the Equal Credit Oppor-
tunity Act ( Relation to State Laws)

This section amends subsection (e) of section 705 of the existing law
to provide that no person aggrieved by a violation of this title shall
recover under this title on any transaction for which he or she recovers
under the laws of any State relating to the prohibition of discrimina-
tion on the basis of race, color, religion, national origin, sex, marital
status, or, provided the applicant has the capacity to contract, age.

Amended subsection (e) changes the existing law which requires,
except as otherwise provided in title VII, that an applicant can elect
to pursue remedies either under the title or under theﬁaws of any State
or governmental subdivigion relating to the prohibition of discrimina-
tion based on sex or marital status with respect to any aspect of a
c}t;edit transaction. Amended subsection (e) provides for the following
changes:

(1) an aggrieved person who has recovered under an applicable
State law cannot also recover under this title. This means an
aggrieved person can pursue remedies short of recovery of dam-
ages under either title VII or State law, or both. Such person can
sue for recovery of damages under either title VII or State law,
or both. However, if such person recovers under a State law, he
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cannot then recover under title VII. If such person sues under
State law and loses, he can still seek recovery under this title. In
contrast, under existing subsection (e) mere pursuit of a remedy,
rather than actual recovery, under this title or under the laws of
of any State or governmental subdivision foreclosed pursuing
a remedy in the other jurisdiction;

(2) subsection (e) is expanded to include State laws relating
to discrimination categories other than sex and marital status;

(8) the State laws covered are not limited to those dealing with
discrimination with respect to a credit transaction ; and

(4) the reference in existing subsection (e) to “* * * the laws
of any State or governmental subdivision * * * 7 ig changed to
‘& * % the laws of the State * * * 7,

Section . Amendments to section 706 of the E qual Oredit Opportunity
Act (Ciwil Liability)

This section amends section 706 of the existing law by changing the
wording of subsection (a) from “any creditor who fails to comply
with any requirement imposed under this title shall be liable . . .” to
“any creditor who violates section 701 or any regulation prescribed
under section 703 shall be liable . . .” and by changing the wording
of the provision regarding those to whom the creditor would be liable
with regard to a class action from . . . a representative of a class” to
“, . . amember of a class.” “Member of a class” is a broader term than
“representative of a class”.

Subsection (b) of section 706, which provides for punitive damages,
as amended by H.R. 6516 would change the existing law in several
ways:

(1) it specifically excludes any Government or governmental
subdivision or agency from liability for punitive damages;

(2) it provides that only a creditor who “willfully” violates
section 701 or any regulation prescribed under section 703 shall
be liable for punitive damages. The addition of “willfully” is
meant, to prevent a creditor from being held liable for punitive
damages for a technical, nonwillful violation of section 701 or
any regulation prescribed under section 703. Under subsection (b)
of the existing law a creditor’s liability for punitive damages
arises merely for failure “. .. to comply with any requirements
imposed under this title . . .”;

(8) it specifically requires violation of section 701 or a regula-
tion prescribed under section 703 for creditor liability for puni-
tive damages. Subsection (b) and subsection (c) of the existing
law are more general referring to failure to comply with “. . . any
requirement 1mposed under this title . . .”; and

(4) it combines subsection (b) and (c) of the existing law
(with some word changes) which deal, respectively, with punitive
damages recoverable fy an applicant who proceeds in an indi-
vidual capacity and with punitive damages recoverable in a class
action. Subsection (b) as amended omits the language contained
in subsection (c) of the existing law allowing class action re-
covery “. . . in such amount as the court may allow, except that
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as to each member of the class no minimum recovery shall be
applicable, . . .”

In place of existing subsection (d), a new subsection (c) provides
that upon application of an aggrieved applicant, the appropriate
United States district court may grant such equitable and declaratory
relief as is necessary to enforce section 701 or any regulation prescribed
under section 703. New subsection (¢)’s provision for equitable and
declaratory relief has a broader effect than subsection (d) of the exist-
ing law, which only provides for preventive relief. However, it is more
limited in one respect since application by an aggrieved applicant for
equitable and declaratory relief may be made only to an appropriate
United States district court. Application to a State court for preven-
tive relief is possible under subsection (d) of the existing law.

New subsection (d) utilizes some different language, but, in effect,
restates subsection (e) of the existing law as to the costs of a successful
action together with reasonable attorneys’ fees.

In place of subsection (f) of the existing law, new subsection (e)
provides that no provision of title VII imposing liability shall apply
to any act done or omitted in good faith in conformity with any official
regulation or interpretation thereof by the Board, notwithstanding
that after such act or omission has occurred, such regulation or inter-
pretation is amended, rescinded, or determined by judicial or other
authority to be invalid for any reason. Subsection (f) of the existing
law refers to “any rule, regulation, or interpretation thereof by the
Board”. New Subsection (e) clarifies that the regulation or interpre-
tation must be an official regﬂation or interpretation of the Board.

New subsection (f) replaces and grovides that an action may be
brought in the appropriate United States district court without re-

ard to the amount in controversy The right to bring such an aetion
in the State law is no longer stated. No Fedgeral action shall be brought
later than one year from the date of the occurrence of the violation,
unless within one year from the date of the occurrence of the violation:

(1) any agency having responsibility for administrative en-
forcement under section 704 begins its enforcement proceeding
within one year from the date of the occurrence of the violation
and obtains compliance with this title by a creditor who was in
violation of such title; or .

(2) the Attorney General begins a civil action within one year
from the date of the oceurrence of the violation in an appropriate
United States district court under this section against a creditor
who is found by the court to be in violation of this title. In either
event, and applicant who has been a victim of discrimination
which was the subject of the administrative action or the judgment
of the court may bring an action under this section against such
creditor within one year after the date of the creditor’s compliance
with the administrative action or the judgment of the court.

Subsections (g), (h), and (i) are entirely new. Subsection (g) pro-
vides that agencies having responsibility for administrative enforce-
ment under section 704 are authorized to refer a matter to the Attorney
General for civil action if the agency is unable to obtain compliance
with section 701. . .

Subsection (h) provides that the Attorney General may bring a civil
action in any appropriate United States district court for appropriate
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relief including injunctive relief, if the matter has been referred pur-
suant to subsection (g) or the Attorney (General has reason to believe
one or more creditors are engaged in a pattern or practice which vio-
lates this title. . :

Subsection (i) provides that no person aggreived by a violation of
this title and by a violation of section 805 of the Civil Rights Act of
1968 shall recover under this title and section 812 of the Civil Rights
Act of 1968, if both violations are based on the same transaction.

Section 6. New section 707 of the Equal Credit Opportunity Act (An-
nual Report to Congress)

Section 6 redesignates existing section 707 (Effective date) as section
708 and adds a new section 707 providing that not later than Febru-
ary 1 of each year after 1976, the Board and the Attorney General
shall each make reporis to the Congress concerning : the administration
of their funetions under this title, an evaluation of the extent to which
compliance with this title is being achieved, and a summary of the
enforcement actions taken by each of the agencies assigned adminis-
trative enforcement responsibilities under section 704.

Section 7. Amendments to section 708 of the Fqual Oredit O pportunity
Act (Effective date)
This section provides that the amendments made by the bill shall
take effect six months after the date of its enactment.

Section 8. Technical amendment

This section provides for a technical amendment to the table of sec-
tions of the Equal Credit Opportunity Act to reflect the changes made
by the bill.

Section 9. Technical amendment

This section provides that section 501 of title V of Pubiic Law 93—495
is repealed. Section 501, which provides that this title may be cited
as the “Equal Credit Opportunity Aect”, is replaced by section 709 as
added by the first section of the bill.

Cuanees 1v Exisrine Law Mape sy Tae Biuw, as RerorTED

In compliance with clause 3 of rule XIIT of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown iz roman) :

EQUAL CREDIT OPPORTUNITY ACT

TITLE VII—EQUAL CREDIT OPPORTUNITY

Sec.

701. Prohibited discrimination.
702. Definitions.

703. Reguiations.

704. Administrative enforcement.
705. Relation to State laws.

706, Civil liability.

[707. Effective date.}

707. Annual reports to Congress.
708. Effective date.

709. Short title.



12

§701. Prohibited discrimination o .

(a) It shall be unlawful for any creditor to discriminate against
any applicant on the basis of age p.ravmfed. the applicant has the capa-
city to contract, race, color, religion, national 01igin, sex Or marital
status with respect to any aspect of a credit transaction. ] ‘

(b) An inquiry of marital status or age shall not constitute dis-
crimination for purposes of this title if such inquiry 1s for the purpose
of ascertaining the creditor’s rights and remedies applicable to the
particular extension of credit, and not to discriminate 1n a determina-
tion of creditworthiness.

(¢) The declination of credit on terms offered purswant to—

(1) any loan assistance program ewpressly authorized by law
for an economically disadvantaged class of persons;

(2) any loan assistance program administered by a nonprofit
organization for its members or an economically disadvantaged
class of persons; or i

(3) any special purpose loan program offered by a profitmaking
organization to meet special social needs which meets standards
preseribed in regulations by the Board,

shall not constitute a violation of this section. .
(d) Inguiry and consideration by @ creditor of the age of an appli-
cant when used by such creditor in the extension of credit in favor
of an applicant because such applicant is in a particular age catego’y
shall not constitute discrimination under this section.
* * * * *® * *

§703. Regulations

(@) The Board shall prescribe regulations to carry out the purposes
of this title. These regulations may contain but are not limited to such
classifications, differentiation, or other provision, and may provide
for such adjustments and exceptions for any class of transactions, as
in the judgment of the Board are necessary or proper to effectuate
the purposes of this title, to prevent circumvention or evasion thereof,
or to facilitate or substantiate compliance therewith. Such regulations
shall be prescribed as soon as possible after the date of enactment of
this Act, but in no event later than the effective date of this Act.

(b) The fact that a creditor’s loans to any classification enwmenr-
ated, in section 701(a) are not equal to the population percentage of
such classifications in the creditor’s trade area, is not @ violation of
section 701. In addition, a creditor shall not be deemed to be in vio-
lation of section 701 if the creditor excludes the classifications in sec-
tion 701 (@) from its determination of the creditworthiness of an appli-
cant or from any other aspect of a credit transaction.

(¢) The Board shall establish an advisory committee to advise and
consult with it in the exercise of its functions under this Act. In
appointing the members of the committee, the Board shall seek to
achieve a fair representation of the interests of creditors and con-
sumers. The committee shall meet from time to time at the call of
the Board. Members of the committec who are not regular full-time
employees of the United States shall, while attending meetings of such
commiittee, be entitled to receive compensation at a rate fived by the
Board, but not exceeding $100 per day, including traveltime. Such
members may be allowed travel ewpenses, including transportation
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and_subsistence, while away from their homes or regular place of
business.

* * * ® & % ES

§ 705. Relation to State laws

(2) A request for the signature of both parties to a marriage for
the purpose of creating a valid lien, passing clear title, waiving in-
choate rights to property, or assigning earnings, shall not constitute
discrimination under this title: Provided, however, That this provi-
sion shall not be construed to permit a creditor to take sex or marital
status into account in connection with the evaluation of creditworthi-
ness of any applicant.

(b) Consideration or application of State property laws directly
or indirectly affecting creditworthiness shall not constitute discrimina-
tion for purposes of this title.

(¢) Any provision of State law which prohibits the separate ex-
tension of consumer credit to each party to a marriage shall not apply
in any case where each party to a marriage voluntarily applies for sep-
arate credit from the same creditor: Provided, That in any case where
such a State law is so preempted each party to the marriage shall be
solely responsible for the debt so contracted.

(d) When each party to a marriage separately and voluntarily
applies for and obtains separate credit accounts with the same creditor,
those accounts shall not be aggregated or otherwise combined for pur-
poses of determining permissible finance charges or permissible loan
ceilings under the laws of any State or of the United States.

[(e) Except as otherwise provided in this title, the applicant shall
have the option of pursuing remedies under the provisions of this title
in lieu of, but not in addition to, the remedies provided by the laws
of any State or governmental subdivision relating to the prohibition of
diserimination on the basis of sex or marital status with respect to
any aspect of a credit transaction.]

(e} No person aggrieved by a violation of this title shall recover
under this title on any transaction for which recovery is had under the
laws of any State relating to the prohibition of diserimination on the
basis of race, color, religion, national origin, sex, marital status, or, pro-
vided the applicant has the capacity to contract, age.

§ 706. Civil liability

(a) Any creditor who [fails to comply with any requirement im-
posed under this title} violates section 701 or any regulation prescribed
under section 703 shall be liable to the aggrieved applicant in an
amount equal to the sum of any actual damages sustained by such
applicant acting either in an individual capacity or as a [representa-
tive] member of a class. )

L[(b) Any creditor who fails to comply with any requirement im-
posed under this title shall be liable to the aggrieved applicant for
punitive damages in an amount not greater than $10,000, as determined
by the court, in addition to any actual damages provided in section
706(a) : Provided, however, That in pursuing the recovery allowed
under this subsection, the applicant may proceed only in an individual
capacity and not as a representative of a class.

[(c) Section 706(b) notwithstanding, any creditor who fails to
comply with any requirement imposed under this title may be liable
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for punitive damages in the case of a class action in such amount as
the court may allow, except that as to each member of the class no
minimum recovery shall be applicable, and the total recovery in such
action shall not exceed the lesser of $100,000 or 1 percent of the net
worth of the creditor. In determining the amount of award in any class
action, the eourt shall consider, among other relevant factors, the
amount of any actual damages awarded, the frequency and persistence
of failures of compliance by the creditor, the resources of the creditor,
the number of persons adversely affected, and the extent to which
the creditor’s failure of compliance was intentional.

[(d) When a creditor fails to comply with any requirement imposed
under this title, an aggrieved applicant may institute a civil action for
preventive relief, including an application for a permanent or tempo-
rary injunction, restraining order, or other action.

[ {e) In the case of any successful action to enforce the foregoing
liability, the costs of the action, together with a reasonable attorney’s
fee as determined by the court shall be added to any damages awarded
by the court under the provisions of subsections (2}, (b), and (c¢)
of this section.

[(f) No provision of this title imposing ary liability shall apply
to any act done or omitted in good faith in conformity with any rule,
regulation, or interpretation thereof by the Board, notwithstanding
that after such act or omission has occurred, such rule, regulation, or
interpretation is amended, rescinded, or determined by judicial or
other authority to be invalid for any reason.

[ (g) Without regard to the amount in controversy, any action under
this title may be brought in any United States district court, or in
any other court of competent jurisdiction, within one year from the
date of the oceurrence of the violation.J

(b) Eacept with respect to any Government or governmental sub-
division or agency, any creditor who willfully violates section 701 or
‘any regulation prescribed under section 703 shall be Liable to the ag-
grieved applicant for punitive damages in an amount not greater than
$10,000, in addition to any actual damages provided in subsection (a),
except in the case of a class action the total recovery shali not exceed
the lesser of $100,000 or 1 per centum of the net worth of the creditor.
In determining the amount of award in any class action, the court shall
consider, among other relevant factors, the amount of any actual dam-
ages awarded, the frequency and persistence of failures of compliance
by the creditor, the resources of the creditor, the number of persons ad-
versely affected, and the extent to which the creditor’s failure of com-
pliance was intendional.

(¢) Upon application by an aggrieved applicant, the cg)w‘opm‘ate
United States district court may grant such equitable and declaratory
relief as is necessary to enforce section 701 or any regulation prescribed
under section 703.

{d) In the case of any successful action wnder subsection (@), (b),
or (¢), the costs of the action, tegether with a reasonable attorney’s fee
as determined by the court, shall be added to any damages awarded by
the cowrt under such subsection.

(e) No provision of this title imposing Liability shall apply to any
act done or omitted in good faith in conformity with any oﬁgm‘al requ-
lation or interpretation thereof by the Board, notwithstanding that
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czft?r such act or omission has occurred, such regulation or interpre-
tation is amended, rescinded, or determined by judicial or other au-
thority to be invalid for any reason.

(f) Any action under this section may be brought in the appropri-
ate United States district court without regard to the amount in con-
troversy. No such action shall be bought later than one year from the
date of the ocourrence of the violation, except— ‘

(1) whenever any agency having responsibility for adminis-
trative anorcfam.eﬂt under section 70}, commences its enforcement
proceeding within one year from the date o f the occurrence of the
violation and obtains compliance with this title by a ereditor who
was in violation of such title, or

(2) whenever the Attorney General commences a civil action
within one year from the date of the occurrence of the violation

w an appropriote United States district court under this section
? gm;i Zg ereditor who is found by the court to be in violation of
itle,
then any applicant who has been a vietim of the discrimination with
respect to the administrative action under paragraph (1) or the judg-
ment of the court under paragraph (2) may, within one year after the
date of compliance with the administrative action or within one yeor
ofter the date of the judgment of the court, as the case may be, bring
am action under this section against such creditor. ’

(9) The agencies having responsibility for administrative enforece-
ment under section 704, if unable to obtain compliance with section
701, are authorized to refer the matter to the Attorney General with a
recommendation that an appropriate civil action be institued.

(h) When a matter is referred to the A ttorney General pursuant to
subsection (g), or whenever he has reason to believe that one or more
creditors are engaged in a pattern or practice in violation o f this title,
the Attoruey General may bring o civil action in any appropriate
United States district court for such relief as may be appropriate, in-
cluding injunctive relief. )

(%) No person aggrieved by a violation of this title and by a viola-
tion of section 805 of the Civil Rights Act of 1968 shall recover under
this title and section 818 of the Cwwil Rights Act of 1968, if each such
violation is based on the same transaction.

§707. Annual reports to Congress

Not later than February 1 of each year after 1976, the Board and
the Attorney General shall, vespectively, make reports to the Con-
gress concerning the administration of their functions under this title,
including such recommendations as the Board and the Attorney Gen-
eral, respectively, deem necessary or appropriate. In addition, each
report of the Board shall include its assessment of the extent to which
compliance with the requirements of this title is being achieved, and
a sumanary of the enforcement actions taken by each of the agencies
assigned administrative enforcement responsibilities under section 70).
[§707.38§708. Effective date

This title takes effect upon the expiration of one year after the date
of its enactment, except that the amendments made by the Equal Op-

portunity Act Amendments of 1975 shall take effect siz months after
the date of its enactment,
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§709. Short title
This title may be cited as the “Equal Credit Opportunity Act”.

SECTION 501 OF PUBLIC LAW 93-495

[§501. Short title
L[This title may be cited as the “Equal Credit Opportunity Act”.]

ADDITIONAL VIEWS OF HON. LEONOR K. SULLIVAN

Legislation to amend the Equal Credit Opportunity Act of October
28, 19%4, is needed in order to accomplish these two important purposes:
1. To strengthen materially—before it takes effect October 28,
1975—the weak law now on the books to prohibit discrimination in
credit transactions by reason of sex or marital status. (How this law
was enacted last year as a non-germane Senate rider to an unrelated
House bill, without the House having had any opportunity to act on
its specific provisions, is described below in the history of this
legislation. ) . .
2. In addition to strengthening the existing law applying to dis-
crimination based on sex or marital status, it is essential also to effec-
tively prohibit discrimination in credit by reason of race, color, re-
ligion, national origin, or age. .
Most of the provisions of H.R. 6516 as reported from the Committee
on Banking, Currency, and Housing are directed to these two desirable
objectives. Furthermore, the Committee amendments reported to the
House are generally technical or substantive improvements. But H.R.
6516 (introduced as a clean bill following action by the Subcommittee
on Consumer Affairs on H.R. 3386) contains several serious changes
from the original bill which not only water down the proposed new
prohibitions dealing with race, color, religion, national origin, and
age, but actually reduce the effectivencss of the weak emisting law
dealing with discrimination by reason of sex or marital status.
Thus, the women’s groups which worked so hard to get Congress to
enact a law to outlaw credit practices based on archaic concepts of
women’s role in the economy would find H.R. 6516—if not strength-
ened on the House Floor—a trade-off. Several good new enforcement
weapons would be added to the law, but at the expense of greater
difficulty in getting into court than is now the case when violations
oceur.
ADDITION OF THE WORD “WILLFULLY"

A glance at the Ramseyer section of the report showing changes in
existing law will reveal that H.R. 6516 revises significantly, and mostly
for the better, the existing law’s Section 706 dealing with civil liability.
One of the major changes ascribes important enforcement powers to
the Attorney General, in pursuing credit discrimination violations
called to his attention by the various Federal enforcement agencies or,
in acting on his own initiative, “whenever he has reason to believe that
one or more creditors are engaged in a pattern or practice in violation”
of the Equal Credit Opportunity Act. Another new provision provides
aggrieved applicants for credit a period of up to one year after an
enforcement agency establishes a violation by a creditor to enter a
suit for damages. Otherwise, the one-year statute of limitations in the
present Act could well expire before an applicant who had been turned
down for credit became aware from a Federal agency action that he

an
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or she may have been discriminated against illegally by that creditor
and had a legitimate cause of action for redress. i

However, against these consumer protection improvements in the
law, section 706 as revised by H.R. 6516, would provide that no con-
sumer could successfully seek punitive damages unless the creditor
“willfully” violates the law. )

This word is not in the present law. Removal of the word “willfully”
from H.R. 6516 would not open the way to frivolous law suits based on
technical violations because other provisions of the legislation require
that in successful class actions the court in determining the amount
of the award must take into consideration, among other things, “the
extent to which the creditor’s failure of compliance was intentional.”
This is, in any event, a test which the courts would apply in any case
involving punitive damages. Requiring that willfulness be proved as
a condition of collecting punitive damages would mean that the kind
of proof generally required in criminal cases would have to be pro-
duced in civil actions under this law. (Unlike the Truth in Lending
Act, the Equal Credit Opportunity Act contains no provision for
criminal penalties for wilful violations.)

SHOULD PROVIDE THE RIGHT TO KNOW THE REASON FOR DENIAL OF CREDIT

One of the most frustrating experiences of the creditworthy appli-
cant in being turned down for credit is to try to find out why. Under
the Fair Credit Reporting Act, such an applicant must be told whether
the rejection was based wholly or in part on information provided
by a credit bureau, but not the reason for rejection. Many consumers
who are reiused credit ostensibly because of a credit report then go
to the credit bureau but find nothing in their record which can be
considered adverse. The creditor does not indicate what material in
the credit report has prompted the turndown.

In developing its regulation for implementing the Equal Credit
Opportunity Act of 1974 applying to discrimination bv reason of
sex or marital status, the Federal Reserve Board proposes that all
credit applications carry a notation that in case of rejection the appli-
cant is entitled to ask for the reason and to receive it in writing, and
that the rejected applicant must be given the creditor’s reason for re-
jection upon so requesting it. An amendment I offered in Committee to
write this protection specifically into the law was rejected on a tie vote,
18 to 18. Tt will be reoffered on the House Floor to provide statutory
support for the Federal Reserve regulatory proposal. It would provide
consumers with information they need to know in order to determine
whether a rejection for credit is legitimately based on lack of credit-
worthiness and potential difficulty in obtaining payment of the credit.
Such a provision would eliminate many misunderstandings which
could cause needless litigation.

Adoption of this amendment would strengthen the law, and would
prevent a successful challenge to the Fed’s right to require such dis-
closure to all consumers covered under the Equal Credit Opportunity
Act. Under the Act as now written, the Federal Reserve has full au-
thority to make provision in its regulations for adjustments and ex-
ceptions for “any class of transactions” necessary in its judgment to
effectuate the purposes of the law. If enacted, therefore, this amend-
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ment would not—as some critics charged in Committee it would do—
have to require every “mom and pop” grocery store or neighborhood
gas station operator to provide written explanations for refusing to
put a casual customer’s Sunday purchase “on the tab.”

RELATION TO STATE LAWS (COMMITTEE AMENDMENT)

The Committee amendment language now in Section 4 of the amend-
ed bill dealing with state laws was originally a part of another section
of H.R. 3386 and apparently was inadvertently dropped in drafting
the clean bill, '

Tt elminates Section 705 (e) of the existing law which now requires
an aggrieved applicant seeking redress for discrimination to elect to
use ezther machinery of the Federal law or of any state law applying
to the same transaction. Many of the state laws prohibiting eredit
discrimination provide only for mediation by the state human Ti ghts
commission or similar agency, with no provison for recovery of dam-
ages. A consumer who is referred to a state agency for help in investi-
gating a rejection for credit based perhaps on illegal diserimination
should not thereby be precluded from recovering damages he or she
would be entitled to for violation of this Federal law. At the same time,
the amendment makes clear that damages can not be obtained under
the Federal law if recovery has been had under a state anti-discrimina-
tion law affecting the same transaction.

For instance, according to information obtained by the Subcom-
mittee in 1974 on state anti-discrimination laws, summarized in Part 2
of the 1974 hearings on Credit Discrimination, the Connecticut Human
Rights Commission can investigate complaints and order payment
of actual damages only ; in # aryland the Commissioner of Small Loans
can 1ssue cease and desist orders and seek criminal penalties, but there
1s no provision for private suits; similarly in Ménnesota, there is no
provision for private suits but the State Commission Against Diserimi-
nation can seek criminal penalties for contempt of a Commission or-
der; New Jersey’s law provides for complaints to the Attorney Gen-
eral but no provision for damages; Rhode Island’s law provides pri-
marily for conciliation by the Commission on Human Rights; Ilineis’s
law sets up no enforcement machinery; and administrative remedies
only are available in West Virginia, Vermont, Alaska, K ansas, and
South Dakota. A $1,000 fine can be imposed in Wisconsin.

Actual damages can be obtained under court action in Washington
(plus court costs), in California (plus $250), in Uteh, and in Texas
(or $50, whichever is greater). In Colorado, consumers can sue for
actual damages, and if successful can receive at least $100 and up to
$1,000, plus costs. Massachusetts provides for actual and special dam-

ages up to $1,000. Oregon permits both compensatory and punitive
damages.

AVOIDING CONTUSION IN ENFORCEMENT POLICY (COMMITTEE AMENDMENT)

A grovision of H.R. 6516 struck out by a committee amendment
would have amended Section 706 of the existing law to provide a “good
faith” defense against liability under the Act for any creditor who
can show that he acted in conformance with any “interpretation” of
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the act provided by any of the many Federal agencies which now have
enforceglent respgnsi}%ﬁties under the Equal Credit Opportumty
Act—the FTC. the CAB, the SEC, the Small Business Administration,
the Farm Credit Administration, the FDIC, the Home Loan Bank
Board, the Comptroller of the Currency, the Interstate Commerce
Commission, the Federal Credit Union Administration, or the Sec-
retary of Agriculture—in addition to the Federal Reserve, which
alone has the power to issue regulations under the Act. )

Both the Federal Reserve and the FTC have advised the Committee
that allowing a proliferation of agencies authorized to issue legally-
binding interpretations of the Act would cause vast confusion as to
compliance requirements and undermine if not destroj the goal of
uniformity of enforcement policy. The Federal Reserve, furthermore,
has assured the Committee that it and the 12 regional Federal Reserve
Banks stand ready at any time to advise any businessman who re-
quests guidance on what he can or cannot do under the Act.

The Fed also provides such guidance to business firms under the
Truth in Lending Act, for which it also has sole power for issuing
regulations and official interpretations. Under hoth laws the creditor
can depend absolutely as a “good faith” defense against charges of
violation any action based on conformance to the policy set down by
the Federal Reserve Board. The Government should speak with one
voice on this crucial matter of compliance policy, not through 12
separate agencies issuing differing interpretations.

The Committee amendment striking the words “or any other agency
having rulewriting or enforcement responsibilities under the Act” in
the revised Section 706 (e) should therefore be approved by the House
to prevent chaotic dispersal of binding rule-making authority among
the 12 different agencies of government enforcing the Equal Credit
Opportunity Act.

NEED FOR CLASS ACTIONS AS AN EFFECTIVE DETERRENT

Perhaps the most serious of all of the changes made in H.R. 3386
by the Subcommittee and now contained in H.R. 6516 is one which
continues the ceiling in the present law of $100,000 or 1% of net worth,
whichever is less, as the maximum amount of recovery of punitive
damages in a eclass action suit, regardless of the number of persons
involved or the sericusness of the violation or violations. H.R. 3386,
before amendment in the Subcommittee, would have set these maxi-
murn limits at $50,000 or 1% of net worth, whichever is greater.

To a very large national creditor, a $100,000 judgment in a class ac-
tion suit is inconsequential as a deterrent to serious violations; simi-
larly, to a small local creditor, thinly capitalized, a judgment aggre-
gating only 1% of net worth is also negligible as a deterrent. Private
law suits, particularly the threat of class actions, are regarded by the
enforcement agencies as an invaluable adjunct to administrative en-
forcement efforts, but only if the penalties are significant enough to
justify the tremendous complexities of utilizing the class action device
under the severe restrictions of Federal Rule 23 as recently upheld by
the Supreme Court. If the word “willfully” stays in the bill, the limita-
tions on class action penalties in the legislation as now written pre-
clude any effective use of class actiors in promoting creditor compli-
ance with the Equal Credit Opportunity Act.
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Unless the words “lesser of $100,000 or 1% of net worth” are re-
placed by the language originally in H.R. 8386, “greater of $50,000 or
1% of net worth”, it would be preferable in my opinion to have no
reference in the Equal Credit Opportunity Act to class actions.

EXTRA CREDITOR PROTECTIONS ADDED IN SECTION 3(b)

I tried and failed in Committee to strike from Section 8(b) the sec-
ond sentence holding a creditor not in violation of the Act if the cred-
itor excludes race, color, religion, national origin, age, sex, or marital
status “from its determination of the credit worthiness of any appli-
cant or from any other aspect of a credit transaction.” 1 find these
words unclear and a potential loophole of vast dimensions. Congress-
man Mitchell of Maryland tried and failed in Committee to delete all
of Section 3(b) including the first sentence which in effect holds that no
prima facie case of violation can be established by evidence of apparent
discrimination based on statistical data. I support Congressman
Mitchell’s contention that such evidence, while certainly not conclu-
sive, should at least be permitted to be taken into consideration, partic-
ularly when the figures are so flagrantly lopsided as to indicate pretty
strongly that the creditor may be discriminating illegally.

HISTORY OF THE LEGISLATION

While I have been critical of some of the provisions of the bill and
of existing law which I think are weak or are loopholes in fighting
unfair credit discrimination, I am nevertheless deeply proud of the
progress that has been made in this field in the very short period of
three years since the National Commission on Consumer Finance held
hearings at my instigation on the extent of discrimination against
women, particularly married women, in the use of credit. The Com-
mission, which was created by Title 4 of the Consumer Credit Protec-
tion Act of 1968, conducted a study between 1970 and the end of 1972
into all aspects of consumer credit in the United States and made many
excellent (along with some hotly disputed) recommendations for im-
provement.of the consumer credit field. But the aspect of the Commis-
sion’s work which instantly won the greatest public interest and sup-
port was in dramatizing the extent of credit diserimination against
women. Congressman Gonzalez of Texas and former Congressman
Lawrence (z. Williams of Pennsylvania served with me as House Mem-
bers of the 9-member Commission during the 92nd Congress.

Three years ago this month when we held our Commission hearings
on this issue, there was not a single law, I believe, on the books of
any state, and not a single bill in either House of Congress, to prohibit
credit discrimination based on sex or marital status. Immediately
thereafter—even before the Commission completed its final report in
December 1972—the states began passing laws to prohibit diserimina-
tion in credit because of sex, or because of sex or marital status, and
dozens of bills along the same line were introduced in Congress. The
Senate passed such a bill without hearings in the 98rd Congress as
part of an omnibus bill containing numerous controversial provisions
to revise the Truth in Lending Act. In the House, the Subcommittee
on Consumer Affairs drafted and proceeded to take up a separate bill
dealing with discrimination by reason of race, color, religion, national
origin, age, sex, and marital status, with the agreement among its
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13 co-sponsors that we would all oppose any attempt to make the
House anti-discrimination bill a vehicle for going to Conference on the
Senate’s omnibus Truth in Lending bill. _

But after the Subcommittee on Consumer Affairs had completed
action on its broad-based anti-discrimination bill last year and before
the full Committee acted on it, the House Conferees from another
Subcommittee went to Conference with the Senate on the Bank De-
posit insurance bill to which the Senate had attached all of the pro-
visions of their consumer credit bill. The House Conferees agreed to
these Senate riders, including the weak Senate anti-diserimination
bill, and the Conference Report then came before the House under
a Rule waiving points of order against the non-germane Senate amend-
ments. Thus there was no way to obtain separate votes in the House
on the individual provisions of the non-germane Senate amendments.
Under the equivalent of a Closed Rule on the Conference Report on
the Bank Deposit Insurance Bill the House was faced with the choice
of defeating or recommitting the entire Conference Report, including
provisions desperately sought by the homebuilding industry as a means
to try to revive that depression-ridden segment of the economy.

That is how a weak KEqual Credit Opportunity Act was enacted,
to take effect October 28, 1975, and how some seriously weakening
amendments to the class action provisions of the Truth in Lending
Act were also enacted, to take effect immediately on passage and apply
retroactively to pending cases, without the House having had the
opportunity to vote on any of these specific provisions or to amend
them.

This year, therefore, I introduced on the opening day of the 94th
Congress a new credit diserimination bill, H.R. 1065, which was later
reintroduced in identical form as H.R. 3386 on February 20 by the
new Chairman of the Subcommittee on Consumer Affairs, Mr.
Annunzio, and was co-sponsored by seven others of us on the Subcom-
mittee and by Chairman Reuss of the parent Committee. This legisla-
tion was intended to close the loopholes in the 1974 statute on equal
credit and to expand its coverage to include all of the categories now
cited in HL.R. 6516, along with sex and marital status. H.R. 6516 in-
corporates most of the provisions originally introduced in the last
Congress as H.R. 14856, and H.R. 1065 and H.R. 3386 as introduced
in this Congress, I am proud of the work which has gone into this legis-
lation as far as it goes, .

But since the new bill as it now stands is not as strong as it needs
to be to meet its objectives, I call upon the House to join in making
the Equal Credit Opportunity Act into the kind of law it showld be to
eliminate unfair and irrational discrimination against millions of
creditworthy Americans—men and women; single, married, or
divorced; black or white; under 26 or over 65; English or Spanish-
speaking—as long as they are creditworthy.

The Chairman of the Subcommittee, Mr. Annunzio, has worked hard
to get a good bill through. I appreciate the courageous position he has
taken on some of the more controversial issues considered in the Sub-
committee and in the full Committee. I hope we can all be proud of the
final version of this legislation in fighting credit discrimination.

o Leonor K. Svrnmvan.
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9411 CONGRESS SENATE Rerort
- 2d Session No. 94-589

EQUAL CREDIT OPPORTUNITY ACT AMENDMENTS
OF 1975

January 21, 1976.Ordered to be printed

Mr. Bmex, from the Committee on Banking, Housing and Urban
Affairs, submitted the following

REPORT
together with
ADDITIONAL VIEWS

[To accompany H.R. 6516]

The Committee on Banking, Housing and Urban Affairs, to which
was veferred the bill (H.R. 6516) to amend title VII of the Consumer
Credit Protection Act to include discrimination on the basis of race,
color, religion, national origin, and age, and for other purposes,
having considered the same, reports favorably thereon with an amend-
ment and recommends that the bill as amended do pass.

HISTORY OF THE LEGISLATION

The Equal Credit Opportunity Act Amendments bill, 8. 1927, was
introduced by Senators Biden and Proxmire on June 12, 1975. Earlier,
Benator Brock had introduced a bill, S. 483, dealing exclusively with
age discrimination; and a House-passed bill, H.R. 6516, had been
sent to the Senate. All three bills were referred to the Consumer
Affsirs Subcommittee, which held hearings on them on July 15, 17
and 24, 1975. That Subcommittee met in executive session on Septem-
ber 29, 1975, and recommended 8 revised version of 8, 1927 €o the
full Commuittee. In meetings on December 12 and 15 the full Com-
mittee met and approved the bill as recommended, with several amend-
ments. The Committee then substituted the text of its bill for that
of H.R. 6516, which without objection is herewith reported.
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NATURE AND SCOPE OF THE LEGISLATION

Mearings in the House of Representatives in 1974 produced testi-
‘mony of discrimination against credit applicants on account of their
‘sex or marital status, and also on account of othér characteristics un-
related to creditworthiness. The resulting legislation, the Equal Credit
‘Opportunity Act of 1974 (Title V of Public Law 93-495), enacted at
the end of the 93rd Congress, dealt only with discrimination on the
grounds of sex or marital status, and this legislation is therefore the
natural extension of that Act to encompass other categories of dis-
criminatory practices.

The bill expands the prohibitions against discrimination in credit
transactions to include age, race, color, religion, national origin, re-
ceipt of public assistance benefits, and exercise of rights under the
Consumer Credit Protection Act. At the same time, the bill recognizes
the utility and desirability of “affirmative action” type credit programs
whether offered under governmental auspices or by private credit
grantors. The bill also recognizes the genuine need of creditors to
know their applicants’ age and the source of their income in order to
make a determination of creditworthiness.

Tn one of its most important provisions, the bill establishes for the
first time in federal legislation the right of rejected credit applicants
to obtain a statement of reasons for the action taken against them.

The remainder of the bill is incidental to its major purpose of ex-
tending the federal ban on discriminatory credit practices. The bill
creates a new Consumer Advisory Council in the Federal Reserve
Board to advise and consult with it concerning its supervisory func-
tions under this Act and the rest of the Consumer Credit Protection
Act. In the process this Council will absorb the existing Truth in Lend-
ing Advisory Committee. The bill further clarifies the relationship of
this Act to existing or future state law dealing with credit diserimina-
tion, generally permitting such state law to continue in effect so long
as it isnot inconsistent with this Act. . »

The bill substantially strengthens the enforcement mechanisms in
the present law. The ceiling for class action recoveries of civil penalties
is raised from the present formula of the lesser of $100,000 or 1% of the
creditor’s net worth, to the lesser of $500,000 or 1%. The U.S. Attorney
General is empowered to bring enforcement actions, either on referral
from other agencies or on his own initiative where there are patterns
or practices in violation of the Act. The Federal Reserve Board and
the Attorney General, will be required to submit annual reports on
theiv activities.

The original Equal Credit Opportunity Act, dealing only with dis-
crimination on the grounds of sex or marital status, applied to all
credit transactions, not only those involving consumer applicants. The
Tederal Reserve Board’s regulations under that Act have recognized
that there are often significant operational differences between con-
sumer and business credit, and this bill permits the Board to exempt
classes of business credit transactions where the Act’s prohibitions and
remedieg prove unnecessary.

3
Need for the Legislation

Credit has ceased to be a luxury item, either for consumers or
for business entrepreneurs. Consumer credit outstanding continues
to grow at a phenomenal pace and now stands slightly below $200
billion, not even counting 1-4¢ family mortgage credit which would
add more than $400 billion to that total. Virtually all home pur-
chases are made on credit. About two-thirds of consumer automobile
purchases are on an installment basis. Large department stores report
that 509 or more of their sales are on revolving or closed-end credit
plans, Upwards of 15% of all consumer disposa%le income is devoted
to credit obligations other than home mortgages.

In this circumstance the Committee believes it must be established
as clear national policy that no credit applicant shall be denied the
credit he or she needs and wants on the basis of characteristics that
have nothing to do with his or her creditworthiness. The Committee
readily acknowledges that irrational discrimination is not in the
creditor’s own best interests because it means he is losing a poten-
tially valuable and creditworthy customer. But, despite this logical
truth, the hearing record is replete with examples of refusals to
extend or to continue credit arrangements for applicants falling
within one or more of the categories addressed by this bill.

Diserimination against the elderly was the most often cited abuse,

- despite the fact that in the experience of many creditors their older
-customers were their best customers, The Committee finds no justi-

"+ fication for any policy of refusing to extend credit to persons merely

- because they fall within certain age groups, particularly when the

only reasons offered for such blanket refusals are the unavailability of
credit life insurance, or the mere “likelihood” of insufficient income
on retirement, or the possibility that the applicant will not survive
through the full term of an adequately secured mortgage.

_Past instances of discrimination against racial minorities were
cited in the record. More recently, studies conducted by federal agen-
cies have indicated the strong probability of race discrimination in

- mortgage credit. (The pilot studies conducted by the Comptroller of
- the Currency and the Federal Home Loan Bank Board are contained

in the hearing record.) In its testimony, the Department of Justice
also noted the emerging problems of credit discrimination as a result
of the Arab oil boycott; the Department urged the inclusion of race,
color, religion and national origin to parallel other civil rights
legislation. '

In short, this bill identifies characteristics of applicants which the
Committee believes are, and must be, irrelevant to a credit judgment,
and prohibits or curtails their use.

At the same time the Committee recognizes and affirms the credi-
tor’s right to make a rational decision about an applicant’s credit-
worthiness. Thus the bill allows inquiries about the applican s age
and about whether the applicant’s income is from public assistance

- and permits use of those characteristics in scientifically sound credit -
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scoring systems. It also permits and encourages “affirmative action”
type credit programs. ) i o

The requirement that ereditors give reasons for adverse action 1s, In
‘the Committee’s view, a strong and necessary adjunct to the antidis-
crimination purpose of the legislation, for only if creditors know they
must explain their decisions will they effectively be discouraged from
discriminatory practices. Yet this requirement fulfills & broader need:
rejected credit applicants will now be able to learn where and how their
credit status is deficient and this information should have a pervasive
and valuable educational benefit. Instead of being told only that they
do not meet a particular creditor’s standards, consumers particularly
should benefit from knowing, for example, that the reason for the de-
nial is their short residence in the area, or their recent change of em-
ployment, or their already over-extended financial situation. In those
cases where the creditor may have acted on misinformation or inade-
quate information, the statement of reasons gives the applicant a
chance to rectify the mistake. )

Beyond these substantive needs, and now that the law will be ex-
panded considerably beyond its present sex and marital status scope,
the Committee believes it is essential that strong enforcement mecha-
nisms be established, and that the states be left free to .develop their
own more vigorous anti-discrimination laws. On the former point, the
bill increases the ceiling for class action recoveries of punitive damages,
and authorizes enforcement actions by the Attorney General as well as
by other agencies., State laws on credit discrimination are not dis-
placed unless they are inconsistent with the federal law, and states
with substantially similar or stronger laws may be exempted from
this Act in favor of their local laws. o

In swm, this bill ds intended to prevent the kinds-of eredit discrimi-
nation which have oceurred in the past, and to anticipate and prevent
diseriminatory practices in the future. The Committee believes the bill
witl do this without infringing on the freedom of creditors to make
informed ecredit judgments and avoid unsouned practices, This legisla-
tien should therefore redound to-the benefit of both creditors and ap-
plicants, by producing a move informed and competitive marketplace,
where credit applicants can be assured of .evenhanded treatment in
their quest for-what has become a virtual necessity of life.

EXPLANATION OF THE YLEGISLATION

Categories of Prohibited Disorimination

The prohibitions against:discrimination on the basis.of race, color,
religion or national origin are ungualified. In the Committee’s view,
these characteristics are totally unrelated to creditworthiness and ean-
not.be considered by any creditor. In determining the existence of dis-
.crimination on these grounds, as well as on-the other grounds discussed
below, courts or agencies are free to look at the effects of a creditor’s
practices as well as the creditor’s motives or conduct in individual
transactions. Thus judicial constructions of anti-discrimination legis-
lation in the employment field, in eases such as Griggs v. Duke Power
Company, 401 U.S. 424 (1971), and Albemarle Paper Company v.
Moody {U.S. Supreme Court, June 25, 1975), are intended to serve
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as guides in the application of this Act, especially with respect to the
allocations of burdens of proof. :

Creditors are obviously free to require that their applicants have

reached the age of majority so that they are competent to enter bind-
ing contracts. Creditors are precluded from rejecting or “blackballing”
any applicant solely because of his or her age, but creditors may inquire
about the applicant’s age in order to assess other factors directly
related to creditworthiness. Thus a creditor justifiably may inquire
how close to retirement an applicant is so that he may judge whether
the applicant’s income will continue at a sufficient level to support the
credit extension. Similarly, the creditor is entitled to ask the appli-
cant’s age to guage the pattern or intensity of his or her credit history.
The Federal Reserve Board is given anthority to identify other per-
tinent elements of creditworthiness for which age is a necessary
preliminary inquiry. One such element might be the adetuacy of an
security offeréd by the applicant. An elderly applicant might not uafz
ify for a 5%-down condominium loan because the duration of the loan
exceeds his life expectancy and the condominium itself has a specula-
tive future value. But that same applicant ought to be deemed credit-
worthy when he seeks a $10,000 home improvement loan secured by a
$50,000 homesite.
. Stimilar considerations apply in the case 6f public assistance recip-
lents, and the Committee intends this category to be read broadly to
include all federal, state or local governmental assistance programs,
whether premised on entitlement or need. Blackballing such appli-
cants, or arbitrarily discounting such income, is forbidden, but this
provision in the bill should not be read to mandate extensions of credit
to individuals on public assistance whose incomes can be expected to
be low or marginal. To the extent such ineome levels, either alone or
in conjunction with other income (for example, social security plus
nension), would meet the creditor’s usual standards, the Committee
believes it iy intolerable that the recipients of such income shonld
be disadvantaged because of its source. Creditors can still consider
the amount and stability of such income, or its accessibility through
judicial process, in the same way they would consider the incomes of
others. The Committee believes and intends that this provision in the
bill will help assure reasonable access to the credit market to those
persons who are financially dependent, and, in the case of public
assistance to the needy, will help in their quest for financial
independence,

The prohibition in subsection 701(a) (3) is intended to bar retalia-
tory credit denials or terminations against applicants who exercise
their rights under anyv part of the Consumer Credit Protection Act.
That would include this title. the Fair Credit Reporting Act, and
also the various chapters of the Truth in Lending Aet. The “good
faith” qualification recognizes that some applicants may engage in
frivolous or nuisance disputes which do reflect on their willingness
to honor their obligations.

FThe essential prohibition in this legislation is directed at diserimina-
tion “against” applicants. Nothing in this section should be read to bar
occasional extensions of credit to individuals who would not normally
qualify, or to bar experimental or ongoing special programs which

8. Rept. 94-589-2 1
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prefer applicants in certain categories so long as there is no accom-
panying restriction of credit available to applicants not in those cate-
gories. For example, this Act is not intended to prohibit positive credit
programs aimed at “young adults” or “golden age” accounts.

COredit Scoring Systems
The provision in section 701(b) authorizing the inclusion of age

and public assistance income in empirically derived credit scoring

systems provoked considerable discussion in the Subcommittee and
in the Committee. These systems are being used more and more fre-
quently, predominantly by the larger creditors who have the statis-
tical base and the resources to devise workable and reliable scoring
techniques. The “system” usually consists of an allocation of points to
characteristics of the applicant, the total number of points depending
on how that applicant compares to a statistical sampling of previous
applicants with similar credentials.

Creditor witnesses strongly urged that this bill permit the use of age
and source of income in such scoring systems. In their experience age
tended to be one of the best “predictors” of the eight to twelve charac-
teristics typically incorporated into these scoring systems,

The following table indicates, for one large retailer, how the com-
posite scores produced by their scoring system correlate to the actual
performance of their credit customers.

CREDIT SCORE RELATED TO ACCOUNT PERFORMANCE—SPRING 1074

Balance dollars

Average dollars 2to 8 months & t% 81_months | Charged off
- i <] ' 11
Balance as parcent as percent as pemen{:
Annual of open of all of afl of all
Score sales accounts balances balances balances
179 251 10.23 1.52 6.85
1 254 9. 1.38 6.35
235 258 8.20 1.06 4.78
276 279 6.8 82 3.75
312 298 5.76 62 3.00
346 316 4.88 49 2.56
367 323 4.22 42 2.13
382 324 3.82 35 1,86
393 326 2.53 30 1.60
270 to 279 413 325 3.25 28 1.54
280 to 285 436 35 3.01 24 1.44
290 ta 299, 447 335 2.75 23 1.38
300 1o 309 460 341 2.61 21 118
310 10 318 471 346 2.39 18 110
320 to 329 477 354 2.36 18 1.00
330 and up 482 338 2.02 1% 91
Total e nnn 377 317 4.15 42 2.1%

Though some members of the Committee were concerned that these
scoring systems were inherently discriminatory in that they saddled
each applicant with the statistical characteristics of similar prior
applicants, a majority of the Committee believes that, on balance, a
carefully constructed scoring system is in fact more fair and less dis-
criminatory than a system which relies in large part on the subjective
impressions and judgments of individual credit grantors or their em-
ployees. And the testimony before the Subcommittee did not seem to
indicate that creditors using scoring systems had been the source of
serious complaints,
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The scoring systems which may include age and public assistance
factors under this section are those which are “demonstrably and
statistically sound” as this phrase may be spelled out in Board regu--
lations, By this the Committee means that any such system must be:
based on sound statistical methodology, and that its results must be’
statistically significant and useful in the context of a particular credi-
tor’s operations. Thus the Committee does not sanction the use of age
and public assistance benefits in a numerie scoring system which is a
mere consensus of the subjective views of a particular creditor’s loan
officers.

Affrmative Action Programs

Certain credit programs are specifically designed to prefer members
of economically disadvantaged classes, and the Committee does not
intend to undermine these programs. Rather, subsection 701(c) makes
it clear that denials of credit to persons ineligible for those programs
does not violate this Act.

Examples of such programs would include government sponsored
housing credit subsidies for the aged or the poor. Credit offered to a
limited clientele by non-profit organizations—such as credit unions,
or educational loan programs—would enjoy the same protection.

In addition, subsection 701 (¢) (3) authorizes the Board to prescribe
standards for other special purpose programs offered by profit-making
organizations (commercial creditors) which will likewise be immune
from a charge that they violate the Act. By its reference to “special
gocial needs” the Committee expects that the minimum requirement
for any such program will be that it is designed to increase access to’
the credit market by persons previously foreclosed from it.

Reasons for Adverse Action

The Committee believes that the provision entitling rejected appli-
cants to a statement of reasons for adverse action is among the most
significant parts of the bill. With few exceptions, creditors have re-
fused to do anything more than notify rejected applicants of the fact
of the rejection. Only rarely do creditors give even a cursory explana-
tion of the reasons why. The creditors’ apparent rationale has been
that since they had no legal obligation to explain their action they
would not venture the effort or the potential embarrassment of doing
s0. ‘

The Committee iz convinced that this attitude is not only short-
sighted on the creditors’ part, but that it deprives rejected credit ap-

licants of necessary and useful information. Further, the Committee

elieves that this disclosure is essential to achieve the anti-distrimina-
tion goals of the legislation, for a creditor who knows he may have to
explain his decision is much less likely to rest it on improper grounds.
In addition, we believe that knowing the reasons for adverse action
will, over time, have a very beneficial educational effect on the credit-
consuming public and a beneficial competitive effect on the credit
marketplace.

That a refusal to disclose reasons is shortsighted for creditors is
borne out by the experience of creditors who have volunteered that in-:
formation. Often, it appears, disclosure permits the applicant to cor-
rect or supplement information in his application, causing the credi-
tor to change his decision and make a profitable loan he otherwise
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‘would have rejected. In other cases the disclosure of reasons appears
to be a valued public relations tool. National BankAmericard, Inc.,
for example, has recommended to its member banks that they adopt a
policy of giving reasons to rejected applicants.

There was much debate in the Subcommittee, and among wit-
nesses, whether to require a written statement of reasons in every case
of adverse action against a credit applicant. Testimony from creditors
and data from other sources indicates that significant costs would be
involved in complying with such a universal requirement, but this
testimony and data was questioned by consumer representatives as
being an overstatement of the true costs of compliance. It was also
argued that automatic written statements of reasons would aid in the
enforcement of the antidiscrimination provisions of the Act because
thorough documentation of a creditor’s practices would be possible.

The Committee’s judgment is that a blanket requirement for writ-
ten reasons in every case is not necessary to achieve the benefits in-
tended. With the wide variety of ways in which credit applications are
handled and processed, such a requirement could be overly restrictive
and cumbersome, as well as expensive.

The provision itself is intended to operate in a sensible and flexible

way.

‘%’}xether the creditor approves or rejects the application, the appli-
cant must be notified of the decision within a reasonable time. Where
that deeision is adverse, the creditor has options. He may elect to send
a written statement of reasons automatically in every case, and this
s‘cat&ment could obviously be combined with the denial notification
itself,

Alternatively the creditor must give every rejected applicant a writ-
ten notification of the fact of rejection and of the applicant’s right to
get a statement of reasons on request. The Committee intends that this
notice of rights be clear and conspicuous in whatever instrument is
used to convey it. The written notification will probably most often
be mailed, but could consist of a simple card handed to the applicant
at the time the adverse decision is conveyed face to face. If this netifi-
cation also explains that the applicant can get an oral statement of
reasons confirmed in writing, the creditor may give an oral explana-
tion, either in person or by phone. Absent this latter explanation, any
requested statement of reasons must be in writing.

Where a Fair Credit Reporting Act disclosure is also called for, the
Committee expects that the notices required under that Act and under
this section will be combined for a substantial savings in costs of han-
dling and mailing.

The Committes does not expect or intend that statements of reasons
be given in the form of long, detailed personal letters. The bill calls
for a “concise indication” of the applicant’s deficiencies, and a short,
check-list statement will be sufficient so long as it reasonably indicates
the grounds for adverse action. The Board’s regulations may suggest
formats for such statements. Examples of such brief statements were
submitted by several witnesses in the hearings on this legislation. Some
of these, not necessarily ideal, are as follows:

Darg ——or

Drar ——————: Thank you for your interest in applying for
credit at . ___, ‘We are sorry that we cannot open & credit ac-
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count with you at this time. Our decision is based on our own policies.
The reason for the decline is indicated below :
~—length of employment

—lack of credit references

—credit references too new

—tlme 1n residence

—Income for credit limit requested

—too many other credit obligations at this time

—other
. Please feel free to callme at —___._._ if you have any further ques-
tions or if you wish to reapply at a later date.
Sincerely,

Manager, New Accounts.
Arrin 2, 1974,

Sample sample, Sample sample.

Dear Mr. Samere: We are sorry that we cannot comply with
request foran v at this time. Py it your

We can_ assure you that your application has been given every
consideration and nothing which would reflect adversely on you has
bfgn fountd in gur'lnvestllagatmn. Your application is declined because
1t aqges not meet our membership requirements with th
it does no p requirements with respect to length of

It has been our experience that applicants who do not meet these
requirements at one time may qualify later on, after achieving addi-
tional residenes and employment stability. We cordially invite you to
submit a new application at a later date when your circumstances
ha}"i changed. -

The above reference number and date of this lett iven i
communication with us is necessary. . .mUSt bo glven if

Thank you for your interest in our service. ‘

Sincerely,

New Accounts Department.

Ref; H-0061395 Arm 2, 1974,

Sample sample, Sample sample.
~Dear Mr. Saxmere: We are sorry but we cannot comply with your

-request for an - at thigtime.

- We can assure you that your application has been giv,
consideration and that nothing which would reflect adve%elgnoﬁv;g
has been found in our investigation. It is declined because your in-
dividual income does pot meet our minimum requirements.

Perhaps you have other income sources that did not appear on yoyr
apphication and that were not readily apparent in our investigation
.f you do, please give us this additional information in writing now
0 we can evaluate it. OF, if you do not have other sources of income
Just new, we cordiglly invite you to submit a new application at a
later date when your circumstances have changed. \ /
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The above reference number and date of this letter must be given
if communication with us should be necessary.
Thank you for your interest in our service.

*
New Accounts Department.

i

Sincerely,

This flexible mechanism for allowing credit applicants to learn
why creditors turned them down is triggered by any “adverse action”
taken by the creditor. This term is carefully defined to include denials,
revocations, unilateral changes in the terms of a credit plan, or refusals
to grant substantially all the credit requested. The Board may set
guidelines for what “substantially the amount or on substantially
the terms requested” means in differing contexts.

The Committee does not intend to require the giving of reasons
where no such explanation can reasonably be expected by the debtor,
and thus the last sentence of section 701(d)(5) malkes it clear that
there is no “adverse action” when, for example, a consumer attempts
fo use a credit card which has been revoked for non-payment, or
when a borrower seeks to refinance a loan which is already in default.
Similarly, there is no adverse action taken within the meaning of
this section when a credit card issuer refuses to authorize new credit
under a revolving credit plan for a customer who seeks such credit
in a point-of-sale transaction where that new credit would exceed
ithe established limit for that customer. This would hold true even
where a particular creditor would treat an attempted purchase as an
implied request for an increased credit line. The formalized state-
‘ment of reasons called for in this section is appropriate, in the Com-
mittee’s view, only where there is an equally formalized application
for credit, and not for inexplicit requests for increased limits on

open end credit plans.

Business Credit _ ' :
The present Equal Credit Opportunity Act prohibits discrimination
in any type of credit transaction, including all forms of business
credit, on the basis of sex or marital status. Final regulations imple-
menting that Act were issued by the Federal Reserve Board on Octo-
ber 16, 1975, and came into effect on October 28, 1975, The regulations
make certain “adjustments and exceptions” with respect to the treat-
ment of different classes of business credit transactions, as authorized
under section 703 of the Act. ‘ '
The Committee considered an amendment to section 703 authoriz-
“ing the Board, in prescribing regulations, to exempt from any of the
provisions of the Act “any class of transactions not primarily for
personal, family or household purposes.” This language, added onto
the authority already provided in existing law, could have been inter-
preted as mandating a broad exemption of business credit transactions
“from the coverage of the Act.
" In order to clarify the intent, the Committee approved an amended
version of the proposed language which authorizes exemptions from
“one or more” of the provisions of the Act, but only “if the Board
makes an express finding that thé application of such provision or
provisions would not contribute substantially to carrying out the
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purposes of this title.” The purpose of the amendment is to narrow
the scope of the exemption authority granted to the Board and to
make it clear that Congress does not intend to deny the antidiserimi-
nation protections of the Act to minorities, women and others who en-
counter problems of discrimination in obtaining credit to establish
businesses or conduct normal business operations.

The Committee recognizes that there are a number of differences be-
tween consumer credit and business credit. On the other hand, the
Committee has received evidence of discrimination in business credit
transactions encountered by the groups covered under present law
and under the proposed amendments to the Act. J. Stanley Pottinger
Assistant Attorney General for Civil Rights in the Justice Depa,rt-’
ment, testified on this point and also expressed specific opposition to
the proposal to exempt business credit from the Act in a letter to
Senator Biden, stating as follows:

In our view, the Act should not be narrowed to apply only
to consumer transactions. So limited, the Act would probably
not apply to the Arab boycott, referred to in my testimony,
or to discrimination in business credit transactions against
minority-owned businesses. In addition, the distinction be-
tween business and consumer transactions would be difficult
to draw in many cases, resulting in needless litigation.

_ Under the language as amended, the Board would have the author-
ity to exempt classes of business transactions from the coverage of
one or more of the provisions of the Act, if it finds that there is no
incidence of discrimination in such transactions. In order to grant an
exemption, however, the Board would have to make an express find-
ing that there was no evidence or likelihood of discrimination in that
class of transactions, nor would the potential for discrimination be
greater if the Board were to exempt that class of transactions from
comph‘e}nce with one or more provisions of the Act. In using the lan-
guage “one or more” of the provisions, the Committee intends to indi-
cate to the Board that it should not grant broad exemptions but rather
should weigh carefully the impact of specific provisions of the Act on

" the class of transactions in question, with a view to lifting only those

requirements which impose administrative burdens while not contrib-
uting substantially to carry out the purposes of the Equal Credit
Opportunity Act. :

For the purposes of this section, the term “class of transactions” is

‘to be interpreted narrowly to mean types of business credit transac-

tions with common characteristics, and not all business credit in gen-
eral. In considering any exemptions under this section, the Board
should take into account factors which might logically bear on the
presence or absence of discrimination, such as the size of the companies
or institutions involved, the dollar amount of the transaction under

consideration, or the parity of bargaining power between the parties

to the transaction. ;
CQonsumer Advisory Council

Early drafts of this bill, and the House bill itself, called f s -
rate Advisory Committee on the Equal Credit Opp:)rtu;ity ?;ci Z?&z;-
lar to that for Truth in Lending. At the urging of the Federal Reserve.



Board, however, the Subcommittee and Committee agreed to establish
a broader Advisory Council to advise and consult with the Board con-
cerning its responsibilities under the entire Consumer Credit Protec-
tion Act. The separate Truth in Lending Advisory Committee will be
abolished.

The Committee believes that combining into one group all the con-
sumer-related advisory functions in the Board will facilitate the opera-
tion of that process, and permit a more coordinated approach to the
implementation of consumer legislation. This provision also checks the
proliferation of this kind of advisory committee and results in some
savings of federal funds.

Relation to State Laws

The present Equal Credit Opportunity Act leaves almost totally
unclear the status of existing or future state laws dealing with dis-
crimination in credit transactions. The Committee believes that prac-
tices of discrimination are so abhorrent that federal law ought not
foreclose the states from initiating their own laws unless these laws
are incompatible with this legislation. A similar policy has been
adopted by the Congress with respect to Truth in Lending and more
recently with the Fair Credit Billing Act.

This bill clarifies the relationship of the Equal Credit Opportunity
Act tostate law in several ways.

First, the amended section 705(e) makes it clear that where both
state law and federal law are violated by the same conduct, an ag-
grieved applicant is entitled to but one recovery of monetary damages.
He may choose to sue under the state law or under the federal law,
but not both. At the same time, an apl licant is free to pursue adminis-
trative, injutictive or declaratory relief under either ¥
law without being forced to make an election of remedies. Thus an
aggrieved applicant may utilize any conciliation services available
under state law without foregoing his or her right to seek monetary
damages separately. Or that applicant might seek a declaratory judg-
ment in federal court without losing any available claim to monetary

damages under state law. The Committee assumes, however, that in

any such bifurcated proceeding the normal rules of res judicata and
collateral estoppel will apply, »

+ . New subsections (f) and(g) of section 705 track similar langunage
in the Fair Credit Billing Act. State {aw is displaced by this Act
only to the extent of inconsistencies between them, and the Board
may determine whether siich inconsistencies exist, The Committee
appreciates that the limitation set on the Board’s autherity in this
regard—that the Board cannot find state law. inconsistent if it “gives
greater protection to the applicant”—is somewhat imprecise. Identical
‘langunage in the Fair Credi¢t Billing Act was found manageable by the
Board, however, and the Committee beligves that it is better to use
a familiar standard’'in this area than to attempt a separate “laundry
list” of inconsistencies for different parts of the Consumer Credit Pro-
tection Act. The Committee intends that those state laws which give
greater protection to the applicant, as determined by the Board, shall
apply equally to all credit granting institutions doing bysiness in that
state, . : fL » «

ederal or State
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Some states (e.¢., Massachusetts) have adopted antidiscrimination
legislation quite similar to this Act. Other states may be expected to
do so in the futnure. Subsection 705(g)like comparable provisions in
the Truth in Lending and Fair Credit Billing Acts, will permit classes
of transactions in such states to be exempted from the substantive
requirements and prohibitions of the federal law whenever the local
law is substantially the same or stronger than the federal. To resolve
an uncertainty under prior legislation, this bill makes clear that where
such exemptions ave made in favor of state law, the full remedial
and enforcement structure of this Act remains in place. Thus ag-
grieved applicants retain their access to the federal courts, and the
federal enforcement agencies may retain their authority to act against
violators. It is expected, however, that these agencies will generally
defer to the appropriate state officials.

Civil Liability
Since discrimination is inherently insidious, almost presumptively

intentional, yet often difficult to detect and ferret out, the Commit-

tee believes that strong enforcement of this Act is essential to accom-
plish its purposes. The bill therefore provides enforcement oppor-
tunities of three kinds. Under section 704 (which remains unchanged)
various federal agencies are given administrative enforcement respon-
sibility. Under the revised section 706, the United States Attorney
General is also authorized to bring enforcement actions, either on re-

ferral of cases from the administrative agencies, or on the Attorney

Generals’ own initiative where there are patterns or practices in vio-
lation of the Act. The entrusting of enforcement responsibility to
the Attorney General is premised on the assumption that that office’s
experience in the enfercement of other civil rights legislation can

“be effectively expanded and built on to achieve maximum compliance

with the antidiscrimination policies of the Equal Credit Opportunity
Act. ‘

The chief enforcement tool, however, will continue to be private
actions for actual and punitive damages. Much of the testimony re-
ceived in the hearings, and much of the debate in Subcommittee and

" Committee centered on the adequacy of the recovery ceiling for puni-

tive damages in class actions. The present law sets that ceiling at the
lesser of $100,000 or 1% of the creditors’ net worth. The Subcommit-
tee had recommended that this be ¢hanged to the greater of $50,000
or 1%. The Committee eventually agreed upon a level of $500,000 or
1%. of the creditor’s net worth, whichever is less. ‘ .
‘The setting of any ceiling on class action liability is meant to limit
the exposure of creditors to vast judgments whose size would depend

“on the number of members whe happened to fall within the class. The

risk of any ceiling on elass action recoveries is that, if it is too low,

"it acts as a positive disincentive to the bringing of such actions and
thus frustrates the enforcement policy for which class actions are
" recognized. ' :

In the context of this Act, where individual recoveries of pun‘itiye
damages could be as high as $10.,000, a $100,000 ceiling tends to dis-
courage the bringing of a c¢lass action whenever there are more than
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10 members in the class. In a parallel situation under Truth in Lend-
ing, where the class action ceiling is also $100,000, several courts have
noted the incompatibility of that ceiling with the effective use of the
class action device. Boggs v. Alto Trailer Sales, Ine. (No. 74-1605, 5th
Cir., April 14, 1975) ; Weathersby v. Fireside Thrift Co. (No. C-73-
0563 AJZ, N.D. Calif,, Feb. 25, 1975).

The Committee wishes to avoid any implication that the ceiling on
class action recovery is meant to discourage use of the class action
device. The recommended $500,000 limit, coupled with the 1% for-
mula, provides, we believe, a workable structure for private enforce-
ment. Small businessmen are protected by the 1% measure, while a
potential half million dollar recovery ought to act as a significant
deterrent to even the largest creditor. Creditors are also protected by
the list of factors (in section 706(b)) a court should consider in
determining any class action award.

The Committee is aware of the many difficulties surrounding the
use of class actions for eivil penalties or punitive damages. The larg-
est obstacle to class actions may lie in the procedural rules applicable
to them—as, for example, the notification requirements under the case
of Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974)—rather than
in any necessarily arbitrary ceiling on recovery. For this reason the
Committee, through its Subcommittee on Consumer Affairs, intends
to look at alternative private enforcement procedures such as the so-
called qui tam or private attorney general action. We are hopeful that
there may be workable and effective substitutes for the class action as
a consumer enforcement device not only for this Act but also for
other similar legislation.

The Committee also recommends a change in the statute of limita-
tions applicable to actions brought under this Act. The present one-
year limitation is, we believe, too short a period of time for violations
of antidiscrimination legislation. The development and investigation
of the necessary facts—especially in the case of agency or Atftorney
General actions—may require more than a year. Discriminatory prac-
tices, unlike violations of Truth in Lending, are not apparent from
the face of particular documents or contracts. The Committee there-
fore recommends that the statute of limitations be extended to two
vears. In addition, where an agency or attorney General action has
been commenced within two years of a violation, and where it is

- likely that individual applicants may only learn of potential viola-
tions through publicity surrounding the government’s action, we be-
lieve the affected applicant should have a reasonable additional time
to bring his or her private action. The bill therefore permits private
actions to be brought within one year after the commencement of a
government action where both involve the same conduct. :

Finally, the Committee has added a new subsection 706(j) to make
clear that if a creditor’s eredit granting standards are otherwise sub-
ject to discovery in any judicial or administrative proceeding, nothing
in this Act clothes those standards with immunity. Such standards
may be relevant and necessary in particular actions, and the Commit-
tee does not intend to preclude such discovery by any inference in this
Act that those standards are beyond reach. o
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Effective date

The substantive provisions of this bill would become effective
eighteen months after its enactment. This period should give the Fed-
eral Reserve Board time to promulgate necessary regulations suf-
ficiently in advance of the eflective date to allow creditors to bring
their practices into compliance.

The original Equal Credit Opportunity Act allowed only twelve
months between enactment and effective date, and as a result the actual
content of final regulations was not known until a few days before they
became effective. Since the purpose of these regulations is to effectuate
compliance and not to trap creditors in umntended violations, the
Committee believes it is very important that the Board have suflicient
time to draft, and that creditors have adequate time to adjust to, new
regulations. The necessity for phasing in new regulations over a period
-of a vear or more should be avoided.

The remainder of this Act—beyond the substantive requirements

and prohibitions—will take effect on enactment. This would include

the provisions on civil liability and enforcement, and on relation to
state law.
COST OF LEGISLATION

In compliance with Sec. 252(a) (1) of the Legislative Reorganiza-
tion Act of 1970, as amended (2 U.S.C. 190j), the Committee estimates
that there will be no measurable cost to the Federal Government in
carrying out the provisions of this legislation. Enforcement activities
by federal agencies, including the drafting of regulations, can be
carried out with present agency resources, or with minimal additions.
Since the Consumer Advisory Council created by this legislation would
absorb the existing Truth in Lending Advisory Committee, no new
expenditures for that Council are anticipated beyond whatever per
diem is required for additional Council members.

GORDON RULE

In the opinion of the Committee it is necessary to dispense with the
requirements of subsection 4 of rule XXIX of the Standing Rules of

“the Senate in order to expedite the business of the Senate in connection

with this report.



SECTION-BY-SECTION ANALYSIS

Section 1. Short title—This section provides that this Act may be
cited as the Equal Credit Opportunity Act Amendments of 1975. It
also incorporates the short title of Title VII of the Consumer Credit
Protection Act (“The Equal Credit Opportunity Act”) into a new
section 709 of that title.

Section 2. Prohibited discrimination: Statements of Reasons.—This
section re-writes section 701 of the present Equal Credit Opportunity
Act.

Subsection (a) adds the following new categories of prohibited dis-
crimination: race, color, religion, national origin, age (provided the
applicant has the capacity to contract), receipt of public assistance
benefits, or exercise of rights under the Consumer Credit Protection
Act. These are in addition to the existing prohibitions against discrim-
ination on the grounds of sex or marital status.

Subsection (b) confirms that it is not a vialation of this Act for
creditors to inquire about marital status in order to ascertain the cred-
itors rights and remedies in a particular transaction ; noris it a viola-
tion to inquire of the applicant’s age or about public assistance benefits
for the purpose of assessing legitimate elements of credit-worthiness.
Empirical credit scoring systems which consider age or public assist-
-ance benefits may :be used so long as they are demonstrably and statis-
tically sound.

Subsection (¢) makes clear that it is not a violation of this Act to
refuse credit under three types of specially limited affirmative-action
type programs: programs authorized by law for economically disad-
vantaged persons; programs run by non-profit organizations for their
members or for economically disadvantaged persons; or special credit
progeams offered by profitmaking organizations to meet special social
needs approved in Board regulations. )

Subsection (d) establishes the right of applicants to be informed of
whatever action the creditor takes within a reasonable time. In addi-
tion, where that action is adverse to the applicant, the applicant has a
right to a statement of reasons why. That statement may be given
automatically in writing. Or creditors may give rejected applicants
written notice of their right to such a statement of reasons on request.
In this case applicants have sixty days from the time the creditor
notifies them of adverse action to request the reasons, and the creditor
has thirty additional days to supply them. Such statements of reasons
must be in writing, unless the creditor has advised the applicant (in
the written notification of rights) of his or her right to have any oral
statement of reasons confirmed in writing on written request. The sub-
section further provides that statements of reasons are satisfactory if
they contain a concise indication of the applicant’s credit deficiencies
according to the standards used by the creditor.

(16)

17

Subsection (d) also provides that notifications and statements of
reasons from third-party creditors may be made directly by the credi-
tor or indirectly through the party requesting that credit be extended
to an applicant.

The term “adverse action,” which triggers the obligation to provide
reasons, 1s defined to mean a denial or revocation of credit, a change
1n credit terms, or a refusal to grant credit substantially as the appli-
cant requested it. “Adverse action” does not include refusals to extend
additional credit to applicants who are delinquent or in default, or
where the new credit would exceed an established credit limit.

Section 3. Ewemptions: Advisory Council—This section amends
section 703 of the Equal Credit Opportunity Act by adding a new
sentence and a new subsection (b). The new sentence specifies that
Board regulations implementing this Act may exempt classes of credit
transactions (other than consumer transactions) from one or more
of the provisions of this Act if the Board finds that the application of
these provisions would not contribute substantially to achieving the
purposes of this legislation.

New subsection 703 (b) establishes a Consumer Advisory Council to
advise and eonsult with the Board concerning its functions under the
Consumer Credit Protection Act and other consumer matters. The
Board shall consist of representatives of consumers and ereditors, shall
meet at the cdll of the Board, and its members shall be entitled to com-
pensation up to $100 per day plus expenses. The section of the Truth
1n Lending Act establishing a separate Advisory Committee for that
Act is repealed.

Section 4. Federal Trade Commissien enforcement.—This section

. amends section 704 of the Equal Credit Oppertunity Act to make clear

that the enforcement powers of the Federal Trade Commission in-
clude the power to enforce any Federal Reserve Board regulation under
this title as if the violation were a vielation of a Federal Trade Com-
mission trade regulation rule.

Section 5. Relation to State law.—This section amends section 705
of the Equal Credit Opportunity Act by rewriting one subsection and
adding two new ones.

Subsection (e) is rewritten to make clear that where the same con-
duct violates both state and federal law, an aggrieved person may sue
for money damages either under this Act or under state law but not
both. This election is inapplicable to any administrative or court action
net seeking money damages.

New subsection (f) provides that state laws dealing with credit
diserimination are dipslaced by this Act only to the extent they are
inconsistent with it. The Board can determine whether there are in-
consistencies but cannot find state law inconsistent where it gives
oreater protection to applicants. v

New subsection (g) provides that classes of credit transactions
within a state are to be exempted from the requirements of this Act
if the applicable state law is substantially similar to, or gives greater
protection than. this Act. But violations of such state law continue to
be violations of this title.

Section 6. Qiwvil liability.—This section rewrites section 706 of the
Equal Credit Opportunity Act.
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Subsection (a) restates the present law to the effect that aggrieved
applicants may recover actual damages either in individual or class
actions.

Subsection (b) permits recoveries of punitive damages up to $10,000
in individual actions, or up to the lesser of $500,000 or 1% of the
creditors net worth in class actions, in addition to any actual damages.
In determining the amount of punitive damages the court is instructed
to consider relevant factors including the frequency and persistence of
violations, the creditor’s resources, the number of persons affected
and whether the creditor’s violation was intentional.

Subsection (c) provides that aggrieved applicants may also seek
equitable and declaratory relief in any appropriate court of competent
jurisdiction. -

Subsection (d) confirms that in any sueccessful action the award
shall include reasonable attorney’s fees.

Subsection (e) establishes a defense to liability for creditors who
act in conformity withany official rule regulation or interpretation

of the Board, even though that regulation, interpretation or rule is-

later declared invalid by judicial or other authority.

Subsection (g) establishes that any action for violation of this title
can be brought in the appropriate federal district court, or in any
other court of competent jurisdiction, within two years of the viola-
tion. This two-year statute of limitations may be extended an addi-
tional year from the commencement of an administrative enforce-
ment action or from the commencement of an action by the Attorney
General where such agency or Attorney General action is itself brought
within two years of the violation. '

Subsections (g) and (h) authorize the Attorney General to bring

civil actions against violators either on referral of cases from the re-

sponsible agencies or whenever the Attorney General believes there
is a pattern or practice of violations.

Subsection (1) provides that a person may recover either under this
title or under section 805 of the 1968 Civil Rights Act, where the same
transaction violates both.

Subsection (j) confirms that nothing in this title shields a creditor’s
credit granting standards from discovery in any proceeding where
they would otherwise be discoverable. ‘

Syection 7. Annual Reports—This section adds a new section 707 to
the Equal Credit Opportunity Act requiring the Board and the Attor-

ney General to submit annual reports on their administration of this

Act.
Section 8. K ffective date—This amendment to the effective date pro-

vision in the present law provides that the amendments made by this
Act take effect on enactment except that the amendments to section
701 take effect eighteen months after enactment. ‘

Section 9. Table of Sections.—This section amends the table of sec-
tions to reflect the additions made by this Act.

ADDITIONAL ViEWS OF MR. HELMS

The Equal Credit Opportunity Act Amendments have as their
purpose the prohibition of discrimination in the granting of credit
on the basis of age, race, color, religion, national origin, and the re-
ceipt of public assistance benefits. While this is certainly a laudable
objective, I am apprehensive that Federal legislation is not the proper
Instrumentality to achieve these ends and that the proposal if enacted
will be counterproductive.

Province of State Law :

Until the passage of the Consumer Credit Protection Act in 1968,
the regulation of consumer credit was the exclusive domain of the
states. Historically, the primary source of regulation came through
the usury statutes. Other early consumer credit legislation dealt
with such matters as disclosure of credit information, credit insur-
ance, debt adjusting, wage assignments, and garnishments. To remedy
the fragmented approach to consumer credit, protection, the National
Conference of Commissioners on Uniform State Laws has recom-
mended the enactment by the states of the Uniform Consumer Credit
Code, In addition, many states have enacted or are considering enact-
ment of legislation prohibiting unreasonable discrimination in credit
granting. Thus, until recently, the regulation of concumer credit and
consumer credit contracts has been the sanctuary of the states. I view
with serious concern the recent tendency as exemplified by the Real
Estate Settlement Procedures Act, the air Credit Billing Act, and
the Equal Credit Opportunity Act, to encroach upon state efforts to
regulate consumer and home mortgage credit. These amendments are
just one more nail in the coffin of the right of the individual to have
local matters determined by the state legislatures.

The lack of need for Federal legislation in this area was highlighted
by the findings of the Nationa] Commission on Consumer Credit made
public in December of 1972. The Commission did not find sufficient
evidence to prove the hypothesis that there is racial discrimination in
the granting of consumer credit. However, evidence before the Com-
mission suggested that credit-worthy consumers living in poverty areas
have severe problems in obtaining credit—problems largely associated
with the difficulties creditors have in collecting debts in cetrain areas
of inner cities. The Commission found that the basic problem of pro-
viding credit to the poor is not a credit problem but an income and
employment problem.

On the other hand, while the Commission concluded from anecdotal
evidence that there were incidences of discrimination in granting of
credit to women, it did not recommend legislation in solving the
problem. Rather, it felt that competition among the credit grantors
would remedy any shortcomings in the system. In my view, the hear-
iIngs on this subject before the Subcommittee on Consumer A ffairs have
not produced any hard evidence which would lead a reasonable person

(19)
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to reach a conclusion contrary to the findings of the National Com-
mission on Consumer Finance that Federal legislation is not needed.

Legislation will be counterproductive

Not only has the Congress been encroaching on right of the states
to legislate on lecal matters, it has also usurped much of the vital
decision-making power formally exercised by business and consumers
in a free market. This is vividly illustrated in the consumer credit
areas, The first effort was the Truth in Lending Act which had an
equally noble purpose. But the implementation of this legislation has
burdened industry with great costs, all of which are passed on to
the consumer, On top of this, there is no empirical evidence that there
have been offsetting economic benefits. Rates have not dropped and
there does not seem to be an awareness among most consumers of com-
parative costs of credit. Last year the real regulatory overkill came
with the enactment of the Fair Credit Billing Act. the Equal Credit
Opportunity Act, and the Real Estate Settlement Procedures Act.
Now, even before we have had an opportunity to see how the Equal
Credit Opportunity Aect will work, Congress 1s extending it to cover
additional fields of activity.

Although the sponsors of this legislation have decried bureaucratic
regulations imposing paper work on industry they have included pro-
visions that would require lenders to give in writing upon request
reasons for denial of credit. Yet no survey shows that the consumer i
dissatisfied with the present system. !

This regulatory overkill can have the result of harming those in-
tended to benefit by either drying up sources of credit or making credic
more expensive or both.

Equally devastating is the effect that the regulatory overkill is hav-
ing on small business. A good example may be seen in the testimony
given before the Consumer Affairs Subcommittee by a small independ-
ent merchant from Worchester, Massachusetts. The witness states
that if the regulatory trend is to continue many independent credit
retailers will be forced out of business. The witness reiterated that

retail merchants don't refuse business and don’t diseriminate on ac-

count of color, sex. religion, or national origin. They givé anyone
eredit who is creditworthy. That’s just good business. However, he
did not feel that he or other small retailers would be able to handle
the propesed letter of rejection. This regulatery overkill is forcing
merchants oub of the credit business and many who stay in business
at all are having to rely on bank credit. cards. This not only hurts

business for the independent retailer but it limits the financing choices

for the consumer.

In conclusion, I find abhorrent any diserimination in the granting of
eredit not related to an applicant’s willingness  and ability to pay.
However, T do not feel that the proposed legislation will contribute
to its stated goals and could be counterproductive by increasing the
cost. of credit for the consumer and could very well limit the avail-
ability of credit and credit options for those intended to be aided by
‘the bill. T fear the overall effect of the legislation will be to drive more
small business people out of the eredit business and. into the hands
large credit grantors. Ultimately, this could lead to & monopoly of
-eredit granting in the hands of large national firms or the government
itself. T do not believe that is in anyone’s best interest.

JussE Herms.

ADDITIONAL VIEWS OF MR. GARN

Although I completely agree with the objectives of the Equal Credit
Opportunity Amendments, I have reservations concerning some of the
specific provisions of the legislation.

Exemption of Business Oredit

The Subcommittee bill considered by the full Committee provided
that the Federal Reserve may by regulations exempt from the provi-
sions of the Act any class of transactions not primarily for personal,
family or household purposes. Language was added by the full Com-
mittee to reguire that prior to exempting any class of transactions
the Board make an express finding that the application of such provi-
sion or provisions would not contribute substantially to carrying out
the purpeses of the Act. Since there was a paucity of evidence at the
hearings on the legislation indicating that there had been abuses in
the business credit area, I would hope that the Board take prompt
action to exempt business credit from provisions of the Act written
with consumer credit in mind.

For example, the requirement for written reasons for credit declina-
ations was not fashioned in the light of commercial practice. Commer-
cial credit involves the extension of credit between merchants for in-
ventory stock, plant equipment, and the like, The very naturé of most
business to business realtionships means that purchases are made fre-
quently and continuously, often without a lat of red tape. Making this
provision applicable to business credit would be very expensive and
‘place impediments in the way .of commercial transactions. The addi-
tionad expense and paper work would be astronomical and would not
contribute to the achievement. of the purposes of the Act.

Written Reasons for Adverse Action

Although the Committee was wise in not requiring automatic writ-
ten reasons for denial of credit it does require.a written notification to
the applicant of his or her rights to the reasons for the denial. T am
concerned with the potential burden that this provision will place on
credit grantors. The cost of compliance will ultimately be borne by the
consumer.,

Industry practice differs regarding the giving of notice of denial of
credit, Some large retailers and credit-card grantors mail a written
notification of a declination while other retailers and finance compa-
nies prefer to notify an applicant orally that the credit application has
heen denied. The cost of such written notifications can run mnto millions
of dollars. '

‘The anthors of this provision seem to ignore the lesson of Truth in
Lending and RESPA that what is intended as a simple disclosure pro-
vision too often turns out to be a bureaueratic nightmare of paperwork.
T am particularly concerned with the burden this section will put on

small business. Without question, its effect will be to force an increas-
ing number of small eredit grantors out of the credit business,

(21)
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Good Faith Reliance on Board Opinions

The Committee by a tie vote failed to approve an amendment which
would permit creditors to rely upon interpretations to be issued by
duly authorized officials or employees of the Federal Reserve System,
in addition to the present permission for them to rely upon regula-
tions and interpretations issued by the Board.

The need for this provision is twofold. The simplicity perceived by
the authors of Truth in Lending has not materialized, leaving credit
grantors with a maze of unclear and often complicating statutory pro-
visions, regulations and court opinions which make compliance next
to impossible. Although the Federal Reserve System has been helpful
in issuing staff letters of advice, neither the Board nor Congress have
done much to clarify the law. Whereas cases in the 5th and 9th Fed-
eral Circuits have held staff opinions to be entitled to great deference,
the 2nd Circuit in Jves v. Grant (CA 2, July 31, 1975) gave staff opin-
ions “short shrift,”

In failing to solve the problem arising under Truth in Lending by
clearly drafted legislation and binding interpretative opinions Con-
gress and the Board are merely shifting the burden and responsibility
to the Federal court system. This is reflected in the 1975 Annual Re-
port of the Administrative Office of the United States Courts show-
ing a rise in Truth in Lending caseload from 415 in fiscal years 1972 to
9,237 in fiscal year 1975, a 439% increase. This solution has resulted in
more confusion, conflicting judgments, huge court costs and attorneys’
fees with a great waste of time and energy of the courts and industry
which could better be spent in solving more serious problems of our
society. ‘ ‘

Due Process in the Rulemaking Procedure

During the consideration of the Equal Credit Opportunity Act
Amendments T offered and withdrew, upon assurance that there would
be later hearings on the subject, an amendment to provide for an ad-
judicatory proceeding when the Federal Reserve Board engages in
rulemaking under the Equal Credit Opportunity Act. The purpose of
this proposal is to assure that all parties have an opportunity to be
heard and that a record be established sufficient for a judicial deter-
mination as to whether the agency has abused its discretion or acted in
an arbitrary or capricious manner. .

Since it is important that the public have confidence in the integrity
of the regulatory process, I am hopeful that the Consumer Affairs
Subcommittee at an early date will fully explore this matter in over-
sight hearings.

Civil Liability

One of the most controversial issues faced by the Committee dealt
with the limitation of liability in class action suits. The Subcommittee
had raised the present ceiling of $100,000.00 or 1 per cent of the net
worth of the creditor. whichever is greater, to $50,000.00 or 1 per cent
of the net worth of the creditor, whichever is the lesser. I offered an
amendment to restore the present limitations on class action liability
because I felt that the greater limitation in the Subcommittee’s bill
would be excessive. ‘

A $50,000.00 maximum liability could wipe out a small business. On
the other hand, a 1 per cent of net worth limitation for large firms
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would be no limitation at all. For example, 1 per cent of Exxon’s net
worth 1s $137,176,910.00. Bank of America’s 1 per cent is $18,000,000.00
and First National City Bank of New Yorl? is $22,000,000.00. This
would make it attractive to sue the large firms who generally are quite
-careful tocomply with the law.

The National Small Business Association wrote the Subcommittee
that a potential class action liability of $50,000.00 could, if awarded,
be destructive to the total business of many small businesses. The As-
sociation feels that the present civil penalty provisions of the Equal
Credit Opportunity Act are themselves harsh but at least there is some
protection 1n the present liability limitations.

The Assistant Attorney General of the Civil Rights Division ad-
vised the Consumer Affairs Subcommittee that the $100,000.00 limita-
tion is on the facts we have to date an adequate deterrent. In his view
an award of $100,000.00 punitive damages would not necessarily be a
“‘slap on the wrists”, even for the largest creditors. To increase the
maximum recovery to a figure greater than $100,000.00 might well en-
-courage the filing of meritless law suits under the Act.

One of the greatest deterrents in class action exposure is the cost of
the litigation to the defendant and the possibility that the defendant
‘may be required to pay the attornevs’ fees of the plaintiff. Class action
-attroneys’ fees can be substantial, For example, the Senate Commerce
Committee in its Class Action Study of June, 1974, made the following
findings: ;

Attorneys’ fees were often substantial and accounted for
the greatest reduction in the recovery ultimately received by
the class. In 20 of the 32 cases in which the class received
awards and for which information was available, the plain-
tiff attorneys’ fees exceeded $100,000. Antitrust and securities
actions accounted for the largest fees comprising all the suits
involving fees of over $500,000 and 35 percent of the cases
with fees between $100,000 and $500,000. In slightly more
than half of the 28 actions where information was available
plaintiff attorney’s fees represented 25 percent or less of the
total recovery but in 3 cases fees amounted to over 50 percent
of the total recovery. While plaintiffs’ attorneys’ fees did not
consume the class recovery, they were nonetheless often quite
substantial, particularly in securities and antitrust actions.
There is no way to assess whether attorneys were grossly over-
compensated but the question 1s Jegitimately raised when fees
reach such great amounts. (Committee on Commerce, Olass
Action Study, June 1974, p. 29 and 30.)

In the Ratner case (Ratner v. Chemical Baonk of New York Trust
Company, 54 F. R. D. 412 (8. D. N, Y, 1972)) which involved a tech-
nical violation of the Truth in Lending law, the court did make an
award of attorneys’ fees to the plaintiff in the amount of $25,000.00.

In a later case Weathersby, Jr. v. Fireside Thrift Company, No.
3-73-0563 (N. D. Calif 1975)) the United States District Court for
the Northern District of California in commenting on Rainer stated
that “Nevertheless, plaintiff should find the prospect of mandatory
award withont proof of injury sufficient to stimulate them to bring
suit, particularly since they may also recover attorneys’ fees, which
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can be quite high even where the actual recovery for the plaintiff
is small.”

In the Ratner case the outside defense counsel cost the Chemical
Bank $250,000.00. Internal costs to the bank were $100,000.00. Plain-
tiff’s attorney received $25.000.00 while the plaintiff who was unable
to establish actual damages received punitive damages of $100.00.
Total costs to the bank were $375,100.00.

Attorneys’ fees for plaintiff were $60,000.00 in fves v. W. 7. Grant.
(C. A. 2, July 31, 1975) Individual plaintifl’s received a mere $4.00
each. The defendant was found guilty for failure to itemize finance
charges under Grant’s credit plan even though staff letter of Federal
Reserve had advised itemization not necessary.

Since in many cases the attorney’s fees are the largest cost in class
action suits, the question arises whether the present system for award-
ing counsel fees to winning litigants in public interest litigution is
equitable. Professor John P. Dawson of Harvard in a recent article
(Dawson, Lawyers and [nvoluntary Clients in Public Interest Liti-
gation, 88 Harv. L. Rev. 849-930 (1975)) concludes that the essentially
uncontrolled and unguided discretion of trial judges to fix lawyers’
rewards at times results in potentially enormous sums.

The American Bar foundation research publication on The Status
of Class Action Litigation made the following finding concerning
abuses in class action litigation: ‘

What we have seen supports the charges—and the be-
liefs—that class actions have given rise to some distinctive
abuses. Cases have been filed by attorneys who expect that
the threat of class demands will vield settlements of claims
so dubious as to be frivolous. Shady business has been in-
volved on both sides where payments have been made to a
plaintiff or to his attorney in return for abandonment of
claims on behalf of an entire class. Settlements awarding
much to attorneys and little to members of the class suggest
abuse in some cases although such results max be quite proper
in others. Too. attorneys have sometimes filed suits merely
to tag along and claim fees for work done by others in cases
filed earlier which ecover the same classes. (G. W. Foster. Jr.
The Status of Class Action Litigation, 1974, for the American
Bar Association, pp. 26 and 27.)

Much of the litigation under Truth in Lending has been over
technical violations. For example, in the Rafmer case the violation
involved the failure of the defendaat to fill in the blank space indicat-

“ing the annual percentage rate for a consumer who owed no service
charge, The consumer suffered no injury. The experience of at least
one large retailer under Truth in Lending Act is that every aetion
seeking large punitive damages from the company has been based
on trivial, purely mechanical violations.

Exposure to litigation will be substantial under the Equal Credit
Opportunity Act because in each instance the granting of credit in-
volves an exercise of judgment that goes into distinguishing between
a good and a bad credit risk. The process could easily involve an
unintended, non-malicious mistake or an unknowing technical vio-
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lation of the act. This risk is compounded as technical regulations by
both the federal government and states proliferate: already, approxi-
mately 30 states have enacted legislation forbidding credit discrimi-
nation based on sex or marital status, several providing for require-
ments which are different from-the Federal Equal Credit Opportunity
Act and Regulation B of the Federal Reserve Board.

The Committee accepted my proposal to restore the present ap-
proach to the civil liability limitation after adopting Senator Prox-
mire’s amendment to raise the monetary limitation from $100,000.00
to $500,000.00. Although T feel that the $500,000.00 limitation is a bit
excessive, the overall approach is a reasonable one.

Since there are obvious problems with the present class action
section of the law, hearings should be held to determine how the
present class action section is operating and what changes, if any,
should be made. This is a highly technical area and a number of other
bodies have looked at it and made conflicting recommendations. The
previously cited class action study of the Senate Commerce Committee
did look at the use of class actions in enforcing consumer protection
statutes. Also, the Judiciary Committee held hearings on the subject
in 1970. The American Bar Association made a report on consumer
class actions and made a recommendation that the present procedure
under Federal Rule of Procedure 23 not be changed. Last year, Sen-
ators Proxmire and Brock introduced S.3690 to provide an alternative
to class action suits and recommended hearings on the subject.

JARE GARN.



ADDITIONAL VIEWS OF MR. TOWER

While I agree with the objectives of the Equal Credit Opportunity
Amendments, I share the concerns which Senator Garn has expressed
over,certain provisions of this legislation. I am, particularly concerned
over the requirement that creditors give written notification to those
being denied credit. Ultimately, the costs of such written notification
must be borne by borrowers, and the paper work burden and admin-
istrative expenses associated with such written notification could
easily outweigh any realized or anticipated benefit. I believe that be-
fore it is implemented, those who advocated the adoption of the pro-
vision should demonstrate that this would not be the case.

I am also concerned over efforts to apply this Act to business credit.
Tha Federal Reserve, of course, is authorized to exempt business
eredit from the provisions of this Act. The provisions of this Act are
not really suited to all forms of business credit, and an exemption in
such cases would be clearly appropriate. I would hope that the Fed-
eral Reéserve would make such an exemption at an early date.

Jon~ Tower.
(27)

. O



94 Concress |- HOUSE OF REPRESENTATIVES { REPORT
2d Session , No. 94-873

EQUAL CREDIT OPPORTUNITY ACT

MAERCE 4, 1976.—Ordeéred to be printed

Mr. Reuss, from the committee of conference,
submitted the following

'CONFERENCE. REPORT

[To accompany H.R. 8518)

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the.Senate to the.bill (H.R. 6516) to
amend title VII of the Consumer Credit Protection Act to include
discrimination on the basis of race, color, religion, national origin, and
age, and for other purposes having met, after full and free conference,
have agreed to recommend and do recommend to their respective
Houses as follows: o

That the House recede from its disagreement to the amendment of
the Senate and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the Sénate amend-
ment insert the following : o ,

That (a) this Act may be cited as the “E qual Credit Opportunity Act
Amendments of 1976”. :
(b) Title VII of the Consumer Credit Protection Act is amended
by adding at the end thereof the following new section :
“§709. Short title
“This title may be cited as the ‘Equal Credit Opportunity Act’”
(¢) Section 501 of Public Law 93-/,95 i3 repealed. ‘

Skc. 8. Section 701 of the Equal Credit Opportunity Act is amended '
to read as follows: '

“§701. Prohibited discrimination; reasons for adverse action
“(@) It shall be unlawful for any creditor to discriminate against
any apflz'cant, with respect to any aspect of a credit transaction—
‘(1) _on the basis of race, color, religion, national origin, sex or
marital status, or age (provided. the applicant has the capacity
+ to conitract) ;
“(2) because all or part of the applicant’s income derives from
any public assistance program. or .
“(3) because the applicant has in good faith exercised any right
under the Consumer Credit Protection Act.

57-008 O
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“(b) It shall not constitute discriménation for purposes of this title

fore Gf‘eflzz f to make an inquiry of mn;zldgatys. if mka:h in”%uizymig dfz
ascertaining the or's rights '

fz’;;) icgl?;oo{be partwu% ea:tema'oo};of‘crec.m and not to dis-

seand’s income derives from any public assistance pro-
m@gi&wh ingquiry is for the purpose o determining the amm
and probable continuance of income levels, credit history, zlr;; 2
réinent element of credit-worthiness as provided in regulations
of the Board; o, \ hich con-
“ e any empirically derived credit system which o
sidegﬂi)agtzz :;‘8 euchysyatg; is dgnwnstmbl and statistically .gm;f;ld
in accordance with regulations of the Board, except that in i
operation of such system the age ange an elderly applicant may no
881 ive factor or value; or
bcﬁﬁgﬁdm %t; m);mry or to consider the age of an elderly
app(licant,; when the age-of such applicant 18 to be used by the
croditorin the extension of credit in favor of such applicant. .
“(c) It is not a violation of this section for a creditor to refuse to
 credit offered pursuant to— ; o
eztendfz‘;) wng » ,z‘t'asﬁst%%oggm l;fpr}”ng' ;mthomzed by law
ONOMACH isadv class o ; ,
fo'f‘ (agi szﬁy Wéfl%&tmce pf?grm administered éy a nonprofit
organization for its members or an economically dwmantaged
ongy. or ‘
d%z;)f ﬁf:; spém'al purpose credit program offered by @ pmﬁg-
maoking organization to meet specral social needs which meets
standards prescribed in regulations by the Board;
if such refusal is required by or made pursuant to such progg;z;:y.
“(dy(1) Within thirty days (or such longer reasonab d.$z¢;ze as
apecified in regulations of the Board for any class of credit 131;&
action) after réceipt of a completed application for eredit, a oreditor
shall M?y the applicant of its action on the application. oo shadl
“(2) Each applicant against whom adverse action 3 1o md't .
be entitled to a _3tatemen% g f rga&af%s for such action from the creditor.
itor satisfies this obligation by— . L
4 ""’W?f&) prff’iding stagaments of reasons in twriting as ?zk mq{ter
of course to applicants againgt whom adverse action i th' 2@_,(2 or
“(B) giving written notification of adverse action whie . hzg
closes (1) the applicant’s right to a'smtemefnt of reasons wi hgn
thirty days after receipt by the ereditor of a request made im& n
siwty days after such notification, and (4i) the identity of il e gm-}-b
son. or office from which such statement may be obtaine o’ ue
statement may be_given orally if the wretten notification advises
the applicant of his ﬁghg to havé tthe statement of reasons con-
in writing on written request. . .
“(gwdsiztli;ien?g'of reasons megts the requirements of this section
only if it contains the specific reasons for the adverse action taken.
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- “(4) Where a creditor has been requested by a third party to make
a specific extension of credit directly or indirectly to an applicant, the
notification and statement of reasons required by this subsection may
be made directly by such creditor, or indirectly through the third
party, provided in either case that the identity of the creditor is
disclosed. :

“(8) The requirements of paragraph (2), (3), or (4) may be satis-
fied by verbal statements or notifications in the case of any creditor
who did not act on more than 150 applications during the calendar
year preceding the calendar year in which the adverse action is taken,
as determined under regulations of the Board. '

“(6) For purposes of this subsection, the term ‘adverse action’
means a denial or revocation of credit, a change in the terms of an
existing credit arrangement; or a refusal to grant credit in substan-
tially the amount or on substantially the terms requested. Such term
does not include a refusal to extend additional credit under an ewist-
ing credit arrangement where the applicant is delinquent or otherwise
in default, or where such additional credit would exceed a previously
established credit limit.”.

Skc. 8. (a) Section 703 of the Egqual Credit Opportunity Act is
amended—

(1) by inserting “(a)” immediately before “The Board”;

(2) by inserting after the second sentence thereof the follow-
ing new sentence: “In particular, such regulations may exempt
from one or more of the provisions of this title ary class of trans-
actiong not primarily for personal, family, or household purposes,
if the Board makes an express finding thet the application of surh
provision or provisions would not contribute substantially to ear- .
rying out the purposes of this title.” ; and e

(3) by adding at the end thereof th efollowing new subsection:

“(b) The Board shall establish a Consumer Advisory Council to
adwise and consult with it in the exercise of its functions under the
Consumer Credit Protection Act and to advise and consult with it con-
cerning other consumer related matters it may place before the Coun-
ail. In appointing the members of the Council, the Board-shall sesh ¢o
achieve a fair representation of the interest of creditors and consum-
ers. the Council shall meet from time to time at the call of the Board.
Members of the Council who are not reqular full-time employees of
the United States shall, while attending meetings of such Council, be
entitled to receive compensation at a rate fixed by the Board, but not
exceeding $100 per day, including travel time. Such members may be
allowed travel expenses, including transportation and subsistence,
while away from their homes or regular place of business.”.

(8) (1) Section 110 of the Truthin Lending Act is repealed.

(2) The table of sections of chapter 1 of such Act is amended by
strikang out item 110,

8rc. 4. Section 704(¢) of the Equal Oredit Opportunity Act i

amended by inserting before the period at the end thereof the follow-
ing : %, including the power to enforee any Federal Reserve Board regu-
lation promulgated wnder this title in the same mammer as if the
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violation had been a violation of a Federal Trade Commission trade
regulation rule”. ,
- Sec. 6. Section 706 of the Egqual Credit Opportunity Aot is
amended— ‘

. (1) by amending subsection (e) to read. as follows :

“(e) . Where the same act or omission constitutes a violation of this
 title and of applicable State law, a person aggrived by such conduct
© may dring a legal action to recover monetary damages either under

" this title or under such State law, but not both. This election of reme-
- dies shall not apply to court actions in which the relief sought does not
include monetary damages or to administrative actions.”; and
. (2) by adding the following new subsections :

“(f) This title does not anmul, alter, or affect, or exempt any per-
- son_subject to the provisions of this title from complying with, the
- lanbs of any State with respect to credit discrimination, except to the

extent that those laws are inconsistent with any pravision of this title,
and then only to the extent of the inconsistency. The Board is author-
- teed to determine whether such inconsistencies exist, The Board may
_not determine that any State law 8 inconsistent with any provision of
this title if the Board determines that such law gives greater protection

_ to the applicant.

“(g) The Board shall by regulation exempt from the requirements
of sections 701 and 702 of this title any class of credit transactions
within any State if it determines that under the law of that State that
class of transactions i3 subject to requirements substantially similar to
those smposed under this title or that such-law gives greater protection
to the applicant, and that there is adequate provision for enforce-
ment. Failure to comply with any requirement of such State law wn any
transaction so exempted shall constitute a violation of this title for the

pugpoees of section 706.”.

‘Skec. 6. Section 706 of the Equal Credit Opportunity Act is amended
to read as follows: :

“§706. Civil liability ‘

“(a) Amy creditor who fails to comply with any requirement im-
posed under this title shall be liable to the aggrieved applicant for any
actual damages sustained by such applicant acting either in an in-
dividual capacity or as a member.of a class.

“(b) Any creditor, other than a government or governmental sub-
dinision. or agency, who fails to comply with any requirement imposed
under this title shall be liable to the aggrieved applicant for punitive
damages in an amount not greater than $10,000, in addition to any ac-
tual demages provided in.subsection (), except that in the case of a
class action the total recovery under this subsection shall not exceed
the Tesser of 8600000 or 1 per centum of the net worth of the creditor.
In determining the amount of such damages in any action, the court
shall consider, among other relevant factors, the amount of any actual
damages awarded, the frequency and persistence of failures of com-
pliance by the creditor the resources of the creditor, the number of
persons-adversely affected, and the extent to which the ereditor’s fail-
ure of compliance was intenti

G i
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“(¢) Upon application by an aggrieved applicant, the )
United States distriot court or any other cmﬁ;g of co;npete(zpjz%%?
ton may grant such equitable and declaratory relief as is necessary to
enforce the requirements imposed under this title.

. (@) In the case of any action under subsection (a), (8), or (¢)
ilg ffe if:.f‘a gfbﬁbf};c&ont,' tmﬁffger with a reasonable attomré/;s fee as
: ined by the court. s e added to
o‘agr{-t ;azadver such subsection. my damages avarded by the

€) No provision of this title imposing liability shall a ¢
act done or omitted in good faith in conformity u%tﬂ any g%o;::;z

mqulaéwn, or interpretation thereby by the Board or in conformit
'~ with any mterpretation or approval by an official or employez of giz:g
- Federal Reserve System duly authorized by the Board to issue such

interpretations or approvals under such procedures as the B
prescribe therefor, notwithstanding thagrafter mgs ac{;te f;ommd. %ﬁi
has occurred, such rule, regulation, interpretation, or approval s
amended, rescinded, or determined by judicial or other authority to be
m'a‘:‘alui for any reason. , Lo '
““(f) Any action under this section may be brought in the appro-

priate United States -district court without re: ard to 'the amount i
controversy, or in any other court of oo_m;)etmg' ; méw?zeon No su::g
action shall be brouqht later than two years ffm the date of the
occurr???c]e}o f t}iz: violation, except that— :
) ) whenever any agency having responsibility for -
wtrative enforcement under 86687:0’??%04 ?ommemg z{ﬂ e%aﬁEQ
ment proceeding within two years from the date of the ocourrence
L) arenen ‘ ompencen a il ac
whenever the Attorney General commences a civil action
under this section within two year ‘ f the oct
tmr&me g tkh; ogtion i h y 2 from the Me of t]ze oceur-
het any applicant who hag been a victim of the discriminats )
is the subject of such proceeding or civil a{:twn may bring zgnn Z’;gz
under this section not later than one year after the commencement
of‘f}mt proceeding or action. ’

(9) The agencies having responsibility for administrative enforce-
ment under section 704, if unable to obiain compliance with section
701, are authorized to refer the matter to the Attorney General with a
ref‘;-‘ommendateon that an appropriate civil action be instityted,

() When a matter is referred to the Attorney Generol pursuant to
subsection (g), or whenever he has reason to beliove that one or more
creditors are engaged in o pattern or practice in violation of this
gigt,etéwlgi tttgor:;gyt C_Jlf,;neml tm;sy brz'og; a lm'fve?g action in any appropriate
/niteq States district court for such relie ; -
clrt“ad(z?;g R;zgmwtiw relief. fa mg/. be appropriate, in

. \e) Yo person aggrieved by a violation of this title o
violation of section 805 of the Civil Rights Aetf of 1968 shaz?fecbaz'{;e?'
under this title and section 812 of the Ciwvil Rights Act of 1968, if
su‘c‘fz violation is based on the same transaction. -

“(j) Nothing.in this title shall be construed to prohibit the discoyery,
of a creditor’s credit granting standards under appropriate discovery



6

procedures in the court or agency in which an dotion or proceeding is
brought.”. .

Sz'g. 7: The Equal Crédit Opportunity Act is amended by redesig-
nating section 707 as section 708 and by inserting immediately after
-section 706 the following new section:

“§ 707. Annual reports to Congress
“Not later than February 1 of each year after 1976, the Board and
the Attorney General shall, respectively, make reports to the Congress
concerning the administration of their functions under this title, in-
cluding such recommendations as the Board and the Attorney General,
respectively, deem necessary or appropriate. In addition, each report
of the Board shall include its assessment of the extent to which com-
pliance with the requirements of this title is being achieved, and
a summary-of the enforcement actions taken by each of the agencies
assigned administrative enforcement responsibilities under section
7047, ‘
Sec. 8. Section 708 of the Equal Oredit Opportunity Act is amended
by adding at the end thereof the following new sentence : “The amend-
ments made by the Equal Credit Opportunity Act Amendments of
1976 shall take effect on the date of enactment thereof and shall apply
to any violation occurring on or after such date, except that the amend-
ments made to section 701 of the Equal Credit Opportunity Act shall
take effect 12 moniths after the date of enactment.”.

Skc. 9. The table of sections of the Equal Credit Opportunity Act

8 amended by striking out

“20%. Bffective date.”

and inserting in liew thereof the following newitems:
“707. Annual reports to Congress.

“708. Effective date.
w09, Short title.”.

And the Senate agree to the same.

.He~ry S. Reuss, "~
Franx Axnunzio,
Grapys NooN SPELLMAN,
Lzoxor K. SoLLivan;
WitLram A, BarrerT,
Cuavmers P. WyLts,”
Mivicent FENWICK,
Managers on the Part of the House.
‘WinLiax ProxMire,
J. R. BmEN,
R. Moraan,
Managers.on the Part of the Senate.

“whether the applicant’s income derives from public assistance b

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part 6f the House and the Senate at the confer-
ence on the disagreeing votes of the two Houses on the amendments of
the Senate to the bill (H.R. 6516) to amend title VII of the Con-
sumer Credit Protection Act to include discrimination on the basis of
race, color, religion, national origin, and age, and for other purposes,
submit the following joint statement to the House and Senate in expla-
nation of the effect of the action agreed upon by the managers and
recommended in the accompanying Conference Report: '

The Senate amendment to the text of the bill struck out all of the
House bill after the enacting clause and inserted a substitute text.

The House recedes from 1ts disagreement to the amendment of the -
Senate with an amendment which is a substitute for the House bill.
The Senate amendment, the House bill and the substitute agreed to in
conference are noted below, except for clerical corrections, conforming
changes made necessary by agreements reached by the Conferees, and
minor drafting and clarifying changes. ’ ’

CATEGORIES OF PROHIBITED DISCRIMINATION

In addition to the categories of race, color, religion, national origin
and age which were contained in both bills, the Senate amendment
contained prohibitions against discrimination based on recéipt of pub-
lic assistance benefits and exercise of rights under the Consumer

" Credit Protection Act. The House bill did not contain these two pro-

visions, but the Conferees agreed to their inclusion in the conference
report.

PERMISSIBLE CONSIDERATION OF CERTAIN CATEGORIES

The Senate amendment permits inquiry of the applicant’s a%z;l)rﬁdf
nefits
for purposes of determining the amount or stability of the applicant’s
income, credit history, or other pertient element of creditworthiness as
determined in Board regulations. The House bill contained no equiva-
lent provision. The provision from the Senate amendmént Was ac-
cepted and included in the final substitute bill, for the reasons dis-
cussed in the Senate committee report. o
_The Senate amendment also permitted the use of empirically de-
rived credit scoring systems which consider age and receipt of public
assistance provided they were scientifically sound. The House bill
contained mo parallel provision, but did provide that it was not a
violation of the Act for a creditor to treat certain age categories more
favorably than others. The provisions were tteated together by the
Conferees, whose primary concern was to assure that elderly appli-
cants were not disadvantaged by scoring systems or other forms of

1)
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credit-granting standards. The substitute bill contains a compromise
provision which permits the use of age (but not public assistance in-
ccome) in a credit scoring system provided such system does not assign
a‘negative value to elderly applicants, and is'scientifically sound based
on the particular creditor’s actual customer:experience.

As in-the Senate amendment any such.scoring system must meet
standards promulgated in regulations of the Board. It.is not the in-
tention of the Conferees, however, that each such system be approved
by the Board on an ad hoc basis. ’

_In the substitute bill, the separate House provision permitting more
favorable treatment of applicants on the. basis of age is retained with
the modification that it applies only to elderly applicants.

AFFIRMATIVE ACTION .PROGRAMS

Both the original House bill and the Senate amendment contained
‘provisions'specifically permitting the continuance of affirmative action
‘type programs authorized by law, or offered by.non-profit organiza-
tions. The substitute bill adopts the Senate version of this provision
“which is applicable to all “credit” programs rather than the narrower
“loan” programs cited in the House bill. The Conferees were aware
that there are a number of such ongoing programs. This provision
merely clarifies the Congressional intent under the original Equal
Credit Opportunity Act that credit denials pursuant to such programs
are not violations of the Act.

‘Similarly, in the case of special purpose credit programs offered by
“profit-making .orianizations, ‘the Conferees approved the language
.eomion to both the House bill and the Senate amendment-exempting
‘such programs from the restrictions of the Act so long as they con-
form to Board regulations. The intent of this section of the statute is
:to autharize the Board to specify ‘standards .for the exemption .of
‘classes of .transactions when.it. has been ‘clearly demonstrated on the
ipublic :record ;that :without such exemption the consumers involved
worild:effectively: be denied credit.

‘As in:the-case of government sponsored or non-profit programs, this
. "gtonsmnls intended:to-confirm:that ongoing special programs offered
‘hyzcommercial creditors are not automatically violative of this Act .

“HEASONS ‘FOR ADVERSE .ACTION

“Fhe Senate amendment provided .that creditors must notify appli-
-cants-ofraction taken:on:the application,7and at least on request must
sgive-applicants statemients of reasons-for adverse action. The House
:hill ‘contained no-:equivalent provision. The substitute bill set out in
‘the Conference Report: adopts the Senate provision, with two modi-
‘fications: (1) the:défmition of “statement of reasons”:is:changed to
require “that ' it contain “the specific ‘ressons for the adverse action
‘taken”;:and (2) -an-exemption from the:requirements to give written
notifications.and statensents of -reasons:is:provided .for creditors who
‘act .on_150.or .fewer gpplications-a year. The intention of this:latter
“provision is:torelieve: the -very:small credit grantor from:the burden
‘of preparing. formalwritten documents when that creditor.conducts a
:small-volume.credit:gperation.

9
' BUSINESS .CREDIT EXEMPTION
The original Equal Credit Opportunity Act applies to all credit

‘transactions, and the House bill continues this scope. The Senate

amendment, on the other hand; authorized the Federal Reserve Board
to :exempt classes of credit transactions (other than consumer credit
transactions) if the Board expressly finds that application of the Act
is not necessary to achieve its purpose. The Conferees accepted the

‘Senate provision. The intention of the Conferees is to permit exemp-

tions only when the inclusion of those classes of transactions would
serve no useful purpose in achieving the antidiscrimination goals of

this Act.
CONSUMER .ADVISORY COUNCIL

The original House bill called for the creation of a new Advisory .
Committee to advise and consult with the Board concerning the Equal

‘Credit Opportunity Act. The Senate amendmept instead :would estab-

lish a new Consumer Advisory Coumncil to advise the Board on all its
functions under the Consumer Credit Protection Act. This QQu-nqﬂ
would also absorb the present functions of the Truth in Lending Ad-
visory Committee. The Conference Report adopts the Senate protision.

FEDERAL TRADE COMMISSION ENFORCEMENT

The Conferees accepted, from the Senate :amendment, a provision
clarifying that the Federal Trade Commission could enforce this Act
in the same manner as if it were an FTC trade regulation rule. :

"RELATIONS TO STATE LAWS

Both the House bill and the Senate amendment contained provisions
restricting an aggrieved applicant to a single recovery when a credi-
tor’s conduct violates:both state and federal law. With some technical
changes, the Conference Report contains the Senate provision, which
makes it clear that an applicant can bring only one lawsuit. for mone-
tary damages, but is not otherwise restricted in his or her remedies
under state law and under this Act. : . _

The Conference Report.also contains two provisions, patterned.on
similar sections of the Fair Credit Billing Act, which make it clear
that this Act does not preempt state law unless that law.is.incon-
sistent with the federal Act. Similarly, the Board is directed .to.ex-
empt from the federal Act any classes of transactions which ‘are. sub-
ject to state law substantially similar or more protective than this
Act. The provision also confirms that the permitted exemptions are
from the “requirements” of this Act and not from .its reme ial

provisions.
CIVIL LIABILITY

Both the House bill and the Senate amendment provided substan-
tially expanded civil liability rules for violations of the Act. The
House bill continued the present limits on punitive damages from the
present Act: $10,000 for individual. actions, and $100,000 for class ac-
tions. In addition the. House hill would have required that violations
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be willful before punitive damages would lie. The Conferees accepted
the Senate version of these points, which did not include the “willful”
criterion, and set the maximum class action recovery at the lesser of
$500,000 or 1% of the creditor’s net worth. :

The Conference Report also contains an amendment of section 706
(e) as offered by one of the House Conferees. This amendment would
expand the “good faith reliance” defense to include reliance on
interpretations and approvals issued by Federal Reserve staff under
delegation from the Board itself. This provision in the substitute bill
mirrors language recently added to the Truth in Lending title of the
Consunier Credit Protection Act. ‘

The original House bill retained the one-year statute of limitations
from the present Act, but would have permitted aggrieved applicants
to bring private actions within one year after the successful comple-
tion of an agency or Attorney General action. The Senate bill set the
basic statute of limitations at two years, and permits individual ac-
tions to be brought within one year after the commencement of a pub-
lic enforcement action provided that action is begun within the two
year period. The Conference Report contains the Senate version on
statute of limitations.

The substitute bill also contains a provision which was in the Senate
amendment, but not in the House biﬁ, confirming that nothing in this
Act protects any creditor’s credit granting standards from discovery
- under appropriate procedures in any court or agency proceeding.

EFFECTIVE DATE _—

v

The House bill would have taken effect six months after efidctinent.
The Senate amendment provided that its provisions would take éffect
on enactment except for the substantive changes to section 701 which
would take effect eighteen months after enactment. The Conferees
agreed to the Senate formula, but char the delay period from
eighteen to twelve months, The intent of the Conferees is that the full
regulation take effect on the scheduled date.

Henry'S. Reuss,
Frang ANNUNzIO,
Grapys NooN SPELLMAN, |
Lronor K. SuLrivan,
Wiraiam A, BargerT,
Crarmers P, Wyvis,
Muricent FERNWICK,
Managers on the Part of the House.

WiLLiam ProxMIRE,
J. R. Bpex,
R. Moraax,

Managers on the Part of the Senate.
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H. R. 6516

Rinetp-fourth Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

An At

To amend title VII of the Consumer Credit Protection Act to include discrimina-
tion on the basis of race, color, religion, national origin, and age, and for
other purposes.

Be it enacted by the Senate and House of Zlgymsenmtives of the
United States of America in Congress assembled, That (a) this Act
ma%y,})e cited as the “Equal Credit Opportunity Act Amendments of
1976”.

{b) Title VII of the Consumer Credit Protection Act is amended
by adding at the end thereof the following new section :

“8709. Short title

“This title may be cited as the ‘Equal Credit Opportunity Act’.”
éc) Section 501 of Public Law 93-495 is repealed.
EC. 2. Section 701 of the Equal Credit Opportunity Act is amended
to read as follows:

“§ 701. Prohibited discrimination; reasons for adverse action

“(a) It shall be unlawful for any creditor to discriminate against
any ap%)licant, with respect to any aspect of a credit transaction—

“{1) on the basis of race, color, religion, national origin, sex
or marital status, or age (provided the applicant has the capacity
to contract); '

“{2) because all or part of the applicant’s income derives from
any public assistance program ; or

“(8) because the applicant has in good faith exercised any
right under the Consumer Credit Protection Act.

“(b) It shall not constitute discrimination for purposes of this title
for a creditor—

“{(1) to make an inquiry of marital status if such inquiry is for
the purpose of ascertaining the creditor’s rights and remedies
applicable to the particular extension of credit and not to dis-
criminate in a determination of credit-worthiness;

“(2) to make an inquiry of the applicant’s age or of whether
the applicant’s income derives from any public assistance pro-
gram 1f such inquiry is for the purpose of determining the
amount and probable continuance of income levels, credit history,
or other pertinent element of credit-worthiness as provided in
regulations of the Board;

“(3) to use any empirically derived credit system which con-
siders age if such system is demonstrably and statistically sound
in accordance with regulations of the Board, except that in the
operation of such system the age of an elderly applicant may not
be assigned a negative factor or value; or

“{4) to make an inquiry or to consider the age of an elderly
applicant when the agé of such applicant is to be used by the
ereditor in the extension of credit in favor of such applicant.

“(e) Tt is not a violation of this section for a creditor to refuse to
extend credit offered pursuant to—

“(1) any credit assistance program expressly authorized by law
for an economically disadvantaged class of persons;
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“(2) any credit assistance program administered by a nonprofit
organization for its members or an economically disadvantaged
class of persons; or

“(3) any special purpose credit program offered by a profit-
making organization to meet special social needs which meets
standards prescribed in regulations by the Board;

if such refusal is required by or made pursuant to such program.

“(d) (1) Within thirty days (or such longer reasonable time as
specified in regulations of the Board for any class of credit trans-
action) after receipt of a completed application for credit, a creditor
shall notify the applicant of its action on the application.

“(2) Each applicant against whom adverse action is taken shall be
entitled to a statement of reasons for such action from the creditor.
A creditor satisfies this obligation by—

“(A) providing statements of reasons in writing as a matter
of course to applicants against whom adverse action is taken; or

“(B) giving written notification of adverse action which dis-
closes ( i% the applicant’s right to a statement of reasons within
thirty days after receipt by the creditor of a request made within
sixty days after such notification, and (ii) the identity of the
person or office from which such statement may be obtained. Such
statement may be given orally if the written notification advises
the applicant of his right to have the statement of reasons con-
firmed in writing on written request.

“(8) A statement of reasons meets the requirements of this section
only if it contains the specific reasons for the adverse action taken.

“(4) Where a creditor has been requested by a third party to make
a specific extension of credit directly or indirectly to an applicant,
the notification and statement of reasons required by this subsection
may be made directly by such creditor, or indirectly through the
third party, provided in either case that the identity of the creditor is
disclosed.

“(5) The requirements of paragraph (2), (8), or (4) may be satis-
fied by verbal statements or notifications in the case of any creditor
who did not act on more than one hundred and fifty applications
during the calendar year preceding the calendar year in which the
adverse action is taken, as determined under regulations of the Board.

“(6) For purposes of this subsection, the term ‘adverse action’
means a denial or revocation of credit, a change in the terms of an
existing credit arrangement, or a refusal to grant credit in substan-
tially the amount or on substantially the terms requested. Such term
does not include a refusal to extend additional eredit under an existing
credit arrangement where the applicant is delinquent or otherwise in
default, or where such additional credit would exceed a previously
established credit limit.”.

Sec. 3. (a) Section 703 of the Equal Credit Opportunity Act is
amended—

(1) by inserting “(a)” immediately before “The Board”;

(2) by inserting after the second sentence thereof the following
new sentence: “In particular, such regulations may exempt from
one or more of the provisions of this title any class of transactions
not primarily for personal, family, or household purposes, if the
Board makes an express finding that the application of such pro-
vision or provisions would not contribute substantially to carry-
ing out the purposes of this title.” ; and

(3) by adding at the end thereof the following new subsection :

“(b) The Board shall establish a Consumer Advisory Council to
advise and consult with it in the exercise of its functions under the
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Consumer Credit Protection Act and to advise and consult with it
concerning other consumer related matters it may place before the
Council. In appointing the members of the Council, the Board shall
seek to achieve a fair representation of the interests of creditors and
consumers. The Council shall meet from time to time at the call of the
Board. Members of the Council who are not regular full-time employ-
ees of the United States shall, while attending meetings of such Coun-
cil, be entitled to receive compensation at a rate fixed by the Board,
but not exceeding $100 per day, including travel time. Such members
may be allowed travel expenses, including transportation and sub-
sistence, while away from their homes or regular place of business.”.

(b) (1) Section 110 of the Truth in Lending Act is repealed.

(2) The table of sections of chapter 1 of such Act is amended by
striking out item 110.

Src. 4. Section 704(c) of the Equal Credit Opportunity Act is
amended by inserting before the period at the end thereof the follow-
ing: %, including the power to enforce any Federal Reserve Board
regulation promulgated under this title in the same manner as if the
violation had been a violation of a Federal Trade Commission trade
regulation rule”.

Sec. 5. Section 705 of the Equal Credit Opportunity Act is
amended—

(1) by amending subsection (e) to read as follows:

“(e) Where the same act or omission constitutes a violation of this
title and of applicable State law, a person aggrieved by such conduct
may bring a legal action to recover monetary damages either under
this title or under such State law, but not both. This election of
remedies shall not apply to court actions in which the relief sought
dogs not include monetary damages or to administrative actions.”;
an

(2) by adding the following new subsections:

“(f) This title does not annul, alter, or affect, or exempt any person
subject to the provisions of this title from complying with, the laws
of any State with respect to credit discrimination, except to the extent
that those laws are inconsistent with any provision of this title, and
then only to the extent of the inconsistency. The Board is authorized
to determine whether such inconsistencies exist. The Board may not
determine that any State law is inconsistent with any provision of this
title if the Board determines that such law gives greater protection
to the applicant.

“(g) The Board shall by regulation exempt from the requirements
of sections 701 and 702 of this title any class of credit transactions
within any State if it determines that under the law of that State
that class of transactions is subject to requirements substantially simi-
lar to those imposed under this title or that such law gives greater
protection to the applicant, and that there is adequate provision for
enforcement. Failure to comply with any requirement of such State
law in any transaction so exempted shall constitute a violation of this
title for the purposes of section 706.”.

Skc. 6. Section 706 of the Equal Credit Opportunity Act is amended
to read as follows: .

“§ 706. Civil liability

“(a) Any creditor who fails to comply with any requirement
imposed under this title shall be liable to the aggrieved applicant for
any actual damages sustained by such applicant acting either in an
individual capacity or as a member of a class.

“(b) Any creditor, other than a government or governmental sub-



H. R. 6516—4

division or agency, who fails to comply with any requirement imposed
under this title shall be liable to the aggrieved applicant for punitive
damages in an amount not greater than $10,000, in addition to any
actual damages provided in subsection (a), except that in the case of a
class action the total recovery under this subsection shall not exceed
the lesser of $500,000 or 1 per centum of the net worth of the creditor.
In determining the amount of such damages in any action, the court
shall consider, among other relevant factors, the amount of any actual
damages awarded, the frequency and persistence of failures of com-
pliance by the creditor, the resources of the creditor, the number of
persons adversely affected, and the extent to which the creditor’s fail-
ure of compliance was intentional.

“(c) Upon application by an aggrieved applicant, the appropriate
United States district court or any other court of competent jurisdic-
tlon may grant such equitable and declaratory relief as is necessary
to enforce the requirements imposed under this title.

“(d) In the case of any successful action under subsection (a), (b),
or (c), the costs of the action, together with a reasonable attorney’s
fee as determined by the court, shall be added to any damages awarded
by the court under such subsection,

“(e) No provision of this title imposing liability shall apply to any
act done or omitted in good faith in conformity with any official rule,
regulation, or interpretation thereof by the Board or in conformity
with any interpretation or approval by an official or employee of the
Federal Reserve System duly authorized by the Board to issue such
interpretations or approvals under such procedures as the Board may
prescribe therefor, notwithstanding that after such act or omission
has occurred, such rule, regulation, interpretation, or approval is
amended, rescinded, or determined by judicial or other authority to be
invalid for any reason.

“(f) Any action under this section may be brought in the appropri-
ate United States district court without regard to the amount in con-
troversy, or in any other court of competent jurisdiction. No such
action shall be brought later than two years from the date of the
occurrence of the violation, except that—

“(1) whenever any agency having responsibility for adminis-
trative enforcement under section 704 commences an enforcement
proceeding within two years from the date of the occurrence of
the violation,

“(2) whenever the Attorney General commences a civil action
under this section within two years from the date of the occur-
rence of the violation,

then any applicant who has been a victim of the discrimination which
is the subject of such proceeding or civil action may bring an action
under this section not later than one year after the commencement of
that proceeding or action.

“(g) The agencies having responsibility for administrative enforce-
ment under section 704, if unable to obtain compliance with sec-
tion 701, are authorized to refer the matter to the Attorney General
with a recommendation that an appropriate eivil action be Instituted.

“(h) When a matter is referred to the Attorney General pursuant
to subsection (g), or whenever he has reason to believe that one or
more creditors are engaged in a pattern or practice in violation of this
title, the Attorney General may bring a civil action in any appropriate
United States district court for such relief as may be appropriate,
including injunctive relief.

“(i) No person aggrieved by a violation of this title and by a
violation of section 805 of the Civil Rights Act of 1968 shall recover
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under this title and section 812 of the Civil Rights Act of 1968, if
such violation is based on the same transaction.

“(j) Nothing in this title shall be construed to prohibit the dis-
covery of a creditor’s credit granting standards under appropriate
discovery procedures in the court or agency in which an action or
proceeding is brought.”.

Sec. 7. The Equal Credit Opportunity Act is amended by redesig-
nating section 707 as section 708 and by inserting immediately after
section 706 the following new section:

“§ 707. Annual reports to Congress

~ “Not later than February 1 of each year after 1976, the Board and
the Attorney General shall, respectively, make reports to the Con-
gress concerning the administration of their functions under this title,
including such recommendations as the Board and the Attorne
General, respectively, deem necessary or appropriate. In addition, eac
report of the Board shall include its assessment of the extent to which
compliance with the requirements of this title is being achieved, and
a summary of the enforcement actions taken by each of the agencies
assigned administrative enforcement responsibilities under section
704.7.

Sec. 8. Section 708 of the Equal Credit Opportunity Act is amended
by adding at the end thereof the following new sentence: “The amend-
ments made by the Equal Credit Opportunity Act Amendments of
1976 shall take effect on the date of enactment thereof and shall apply
to any violation occurring on or after such date, exeept that the amend-
ments made to section 701 of the Equal Credit Opportunity Act shall
take effect 12 months after the date of enactment.”.

Sec. 9. The table of sections of the Equal Credit Opportunity Act
is amended by striking out
“707. Effective date.”
and inserting in lieu thereof the following new items:

“707. Annual reports to Congress.
“708. Effective date.
“709. Short title.”.

Speaker of the House of Representatives.

Vice President of the United States and
’ " Pregident of the Senate.
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Office of the White House Press Secretary

- - —— . - — - G G N ST SIS S S N Y g S A W

THE WHITE HOUSE

STATEMENT BY THE PRESIDENT

I have today signed H.R. 6516, which expands the
scope of the Equal Credit Opportunity Act.

This Administration is committed to the goal of
equal opportunity in all aspects of our soclety. In
financial transactions, no person should be denied an
equal opportunity to obtain credit for reasons unrelated
to his or her creditworthiness.

Last November, I stated my support for leglslation
to amend the Equal Credit Opportunity Act to bar creditor
discrimination on the basis of race, color, religion, or
national origin against any credit applicant in any
aspect of a credit transaction. The Act currently
prohibits discrimination on the basis of sex or marital
status.

This bill carries out my recommendations. It applies
to buslness as well as consumer credit transactions and,
thus, reaches discrimination against Americans 1in the
extension of credit which might arise from foreign boycott
practices.

In addition, this bill permits the Attorney General,
as well as private citizens, to lnitiate suits where
diserimination in credit transactions has occurred. It
also provides that a person to whom credit 1s denied is
entltled to know of the reasons for the denial.

It is with great pleasure that I sign a bill that

represents a major step forward in assuring egual
opportunity in our country.

# # ¥ #
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OFFICE OF THE WHITE HOUSE PRESS SECRETARY

THE WHITE HOUSE
. REMARKS OF - THE PRESIDENT
. UPON SIGNING H.R. 8835
THE TRUTH IN LEASING BILL

AND
H.R. 6516, THE EQUAL CREDIT OPPORTUNITY BILL ‘

THE ROSE GARDEN

2:07 P.M. . EST

Mrs. Knauer, distinguished Members of the
-- -Congresss: - o T : A '

' This is a very, very important day for all
American consumers of every persuasion, of every race,
of all ages, It is important because with my signing
of the two bills before me the Administration reconfirms
its commitment to equal opportunity.

It also underscores our desire to make Govern-
ment far more responsive to the needs of the American
consumer, and I indicate my appreciation to the Members
of the House, as well as the Senate, for their cooperation
in this regard.

The equal opportunity amendments and the Con~
sumer Leasing Act reflect our joint determination to
- achieve goals of fairness and equality in a broad
range of business transactions, transactions which millions
of American consumers engage in every day of every year.

Last November I spoke out deploring discrimina-
tion against Americans that might arise from foreign boy-
cott practices. At that time, I also voiced my firm
support fer the amendments to the Consumer Credit Protection
Agency, which would bar such discrimination.

The Consumer Credit Protection Act already on the
books prohibits credit discrimination based on sex and
marital status. The amounts that I am signing today broaden
the act to prohibit credit discrimination on the basis of
race, color, religion, national origin and age.

MORE
(OVER)
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' The other bill that I am signing today, the
Consumer Leasing Act of 1976, also broadens consumer
protection., It amends the 1968 Truth in Lending Act
to extend to lease contracts, the disclosures and pro-
tection requirements now imposed on credit transactions.

With the rise of consumer leasing of automobiles
and other.equipment as an alternative to installment
buying, this measure meets a very real need.

I am delighted to sign both bills today, and I
congratulate the Members of Congress, both Democrat and
Republican, for their working with us on this project.
The bills add to a growing list of steps that we have
taken in the last year to help give all consumers a far
fairer shake, to make our country far more equitable and
a more just place for all Amerlcans to live,

I thank the Members of Congress, and Mrs. Knauer,
for being here on this beautlful day in ‘the Rose Garden
for this eccaSLOn.

END © . (AT 2:12 P.M, EST)





