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/?‘}1;@" ~ MEMORANDUM FOR  THE BRESIDENT

13 "g: FROM: KEN |C

SUBJECT: Enrolled Bill S. 1017 - Indian
Self-Determination and Educational
Assistance Act

Attached for your consideration is H.R. 1017, sponsored by
Senator Jackson, which:

-— Directs the Secretaries of Interior and Health,
Education and Welfare to contract with Indian tribes
for tribal operation of programs and services now
provided by the Bureau of Indian Affairs and the Indian
Health Service;

-- establishes guidelines and criteria for such contracts;

-- provides more Indian control over Federal contracts with
public schools educating Indian students; and

-- authorizes Interior to fund construction of public
schools on or near reservations.

OMB recommends approval and provides additional background
information in its enrolled bill report (Tab A).

Max Friedersdorf (Loen) and Phil Areeda both recommend approval.
Paul Theis has approved the text of the proposed signing statement.

RECOMMENDATION

That you sign S. 1017 (Tab C)

Signing Statement (Tab B)

Approve M 5 Disapprove




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 311974

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill S. 1017 - "Indian Self-Determination

and Education Assistance Act"
Sponsor - Sen. Jackson (D) Washington and 15 others

Last Day for Action

January 4, 1875 - Saturday

Purgose

Directs the Secretaries of Interior and Health, Education
and Welfare to contract with Indian tribes for tribal
operation of programs and services now provided by the
Bureau of Indian Affairs and the Indian Health Service;
establishes guidelines and criteria for such contracts;
provides more Indian control over Federal contracts with
public schools educating Indian students; and authorizes
Interior to fund construction of public schools on or near
reservations.

Agency Recommendations

Office of Management and Budget Approval

Department of the Interior Approval (Signing
statement attached)

Civil Service Commission Approval

Department of Health, Education

and Welfare Defers to Interior
Department of Labor No position (Inferrally)
Discussion

The concept that Indian tribes should govern themselves has
been recognized in law since the earliest days of the
Republic. But actions of the Congress and the Bureau of
Indian Affairs over the years led to a situation in which



Federal officials rather than tribal governments administered
programs on the reservations. It became clear in the 1920's
that this policy was not effectively providing Indian people
with the necessary skills to function in the non-Indian
society. In response to the need to move away from paternalism
toward eventual Indian self-government, Congress enacted
legislation as early as 1934 which brought some measure of
Indian control. But that legislation and the other statutes
which the Bureau of Indian Affairs now uses to foster self-
government fall far short of the legislative basis needed to
give substance and credibility to the current Congressional
and Administration policy of maximum self-determination
consistent with the maintenance of the historic Federal trust
responsibility.

The Executive's commitment to self-determination was demonstrated
in President Nixon's special Indian message to the Congress in
July 1970 recommending a number of proposals, several of which
are embodied in the enrolled bill,.

Provisions

Title I (the "Indian Self-Determination Act") would direct

the Secretary of the Interior or the Secretary of HEW, upon

the request of a tribe, to enter into contracts under which

the tribe itself would operate programs now administered by

the Bureau of Indian Affairs or the Indian Health Service. The
appropriate Secretary could initially decline to contract by
making a finding that tribal performance would not be
satisfactory, but the bill stipulates that he must then provide
assistance to the tribe to overcome his objections.

To assist in carrying out the contracts, Interior would be
authorized to make grants from its annual Indian appropriations
for the purpose of strengthening tribal government and for the
acquisition of any necessary land within reservation boundaries.
Likewise, HEW would be authorized to make grants from IHS funds
for the construction and operation of health facilities and

for the training of health personnel.

The enrolled bill contains provisions covering such matters
as advance payments, auditing and reporting of accounts,
criminal penalties for misuse of contract funds, tribal use
of Federal buildings and property, and conditions under which
the appropriate Secretary could rescind a contract and resume
control of a program.




Under the bill, Federal employees now in Indian programs

who transfer to tribal employment in connection with such
contracts before December 31, 1985, could elect to continue
receiving Civil Service insurance and retirement benefits,
and the tribe would make the usual agency contributions to
the appropriate funds. 1In addition, tribes would be
considered local governments under the Intergovernmental
Personnel Act for the purpose of making cross-assignments of
personnel with Federal agencies, whether or not a tribe was
operating a program under contract.

Title II (the "Indian Education Assistance Act") would amend
the Johnson-0'Malley Act of 1934, under which States and
localities contract for the education of Indian children, to:

-- increase participation by Indian parents in
decisions affecting the education of their
children;

-- require each contractor to have an education
plan approved by the Secretary of the Interior;
and,

-=- provide full reimbursement to school districts
for the cost of educating out-of-State Indian
children.

Further, the Secretary of Interior would be required to submit
to the Congress by October 1, 1975:

-~ a comprehensive analysis of the Johnson-0O'Malley
Act;

~- a specific program to meet the needs of Indian
children attending public schools; and,

-- a specific program to assist the development of
Indian community colleges.

Title II would also authorize the Secretary of Interior to
contract with State and local educational agencies for the
purpose of building or acquiring schools on or near

reservations. 75% of any funds appropriated would be used



for projects which would otherwise qualify for Federal
"impact aid" monies, and would be spent on the basis of
priorities determined by the Commissioner of Education

under the "impact aid" Act. The remaining 25% of funds
would be spent at the discretion of the Secretary of
Interior, and would cover Indian-controlled contract and
private schools. Title II would authorize the appropriation
of $35 million for fiscal year 1975 and each of the four
succeeding fiscal years, and the enrolled bill requires that
any assistance given under its provisions would be in addition
to assistance under the Indian Education Act of 1972.

Finally, Interior would be directed to furnish the Congress
with a comprehensive evaluation of the effectiveness of the
school construction program and with recommendations regarding
transferring responsibility for certain Indian school
construction programs from HEW to Interior.

Administration Position

The Senate Interior Committee substantially incorporated

the self-determination proposals growing out of the President's
1970 message, but added Title II, authorizing a number of new
Indian education programs within the Department of the Interior.
When the Senate-passed bill came before the House Interior
Committee, Interior and HEW testified in favor of Title I

but strongly opposed almost all of the Senate's Title II on

the basis that the proposed programs would duplicate existing
HEW programs. The House Committee deleted a substantial
portion of Title II, but modified and strengthened the
provisions regarding school construction, and the House version
was enacted without change.

- Agency views

In its enrolled bill letter, HEW finds Title I "acceptable,”
but points out that the school construction provisions of
Title II substantially duplicate existing HEW authority for
construction in Indian areas. The Department states:

"We see no need for additional appropriations
authority with regard to such construction, and
the existence of parallel programs . . . can
only confuse potential grantees and increase
the administrative cost of providing such



assistance. We would expect that . . . no funds
will be requested for this part, and that school
construction in Indian areas will remain a function
of this Department . . . ."

But "realiz [ing] that the importance of other features of
S. 1017 undoubtedly outweigh the reservations we have . . .,"
HEW defers to Interior with regard to enactment.

Strongly urging your approval, Interior states in its
enrolled bill letter that "enactment of S. 1017 will be
the fulfillment of a great portion of the Indian self-
determination program supported by the Administration for
the last several years."

OMB Comment

Despite the potential problems presented by the construction
authorities in Title II, we agree with Interior that the
enrolled bill merits your approval since the provisions
strengthening Indian self-government make this proposal one

of the most significant pieces of Indian legislation in the
last 40 years. With regard to the school construction program,
no funds have been proposed in the fiscal 1976 budget to

fund these provisions, and we believe that the funds proposed
under existing HEW authorities are sufficient for this purpose.

Attached for your consideration is a signing statement prepared
by the Department of the Interior.

Director

Enclosures



U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

JAN 7 1975

Honorable Roy L. Ash

Director

Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Ash:

This is in response to your letter requesting comments
on 8. 1017, an enrolled enactment entitled the "Indian
Self~Determination and Education Assistance Act."

This bill, which provides for maximum Indian participa-
tion in the Government and education of the Indian
people, vests principal program authority and respon-
sibility in the Department of Interior. Therefore, we
defer to that Department regarding the self-determination
and educational assistance provisions of the bill.

However, one labor-related concern requires comment. 1In
general, the Department is opposed to the extension of
Federal Employees Compensation Act coverage to Federal em-
ployees transferring to a non-Federal payroll as will
occur under section 105(e) of the enactment. We would
not want this extension of Federal Employees Compensation
Act coverage to transferring Federal employees to become

a precedent for other extensions of this type. We would
not, however, recommend a veto on this basis.

We do recommend and expect that the Department will assist
in the promulgation of Presidential regulations to imple-
ment section 105(e), particularly the procedures for
billing the responsible party for the cost of this addi-
tional coverage.

Sincerely,

“/ o
Secretary of Labor



THE WHITE HOUSE

WASHINGTON

1/2/75

Judy:

The attached is an OMB draft
which Mr. Theis has edited.

It is in connection with Log No., 942 --

EB S. 1017 - Indian Self-Determination
and Educational Assistance Act.

Judy Morton






United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

DEC 27 W74

Dear Mr., Ash:

This responds to your requesi for our views on the enroclled
bill 8. 1017, "To promote maeximum Indian participation in the
Govermment and education of the Indian people; to provide for
the full participation of Indian tribes in programs and services
conducted by the Federal Government for Indians and to encourage
the development of the human resources of the Indian people;

to establish a program of assistance to upgrade Indian education;
to support the right to Indian citizens to control their own
educational activities; to train professionals in Indian educa-
tion; to establish an Indian youth intern program; and for other
purposes.”

We recommend that the President spprove the enrolled bill.

S. 1017 authorizes and directs the Secretary of the Interior and
the Secretary of Health, Education and Welfare to contract with
Indian tribes or tribal organizations for the operation of programs
and services provided by the Bureau of Indian Affairs and the
Indian Health Service under guidelines and criteria established

by the bill; amends the Johnson-0'Malley Act with respect to provide
ing more Indian control of contracts for assistance to public
schools enrolling Indian students; and authorizes the Secretary

of the Interior to provide assistance for construction to public
schools enrclling Indian students.

1. Background

The Administration is deeply committed to Indian self-determination.
The President stated in his message to Congress, on July 8, 1970,
transmitting his "Recommendations for Indian Policy:"

For years we have talked about encouraging Indians to
exercise greater self-determination, but our progress
has never been commensurate with our promises. Part

of the reason for this situation has been the threat ¥
of termination. But another reason is the fact that %
when a decision is made as to whether a Federal program Y\
will be turned over to Indian administration, it is M

the Federal authorities and not the Indian people who
finally make that decision.




This situation should be reversed. In my Jjudgment, it
should be up to the Indian tribe to determine whether
it is willing to assume administrative responsibility
for a service program which is presently administered
by a Pederal agency.

Enrolled bill S. 1017 represents a major step in the continuing
effort to strengthen the Federal commitment to Indian self-determin-
ation. The administration has articulated a policy of Indian
control and self-determination consistent with the maintenance

of the Federal trust responsibility and the unique Federal-Indian
relationship.

To accomplish this the Administration relies on a combination of
four basic Acts: through the use of the "Buy Indian" Act of 1910
(36 Stat. 861) competitive bidding of contracts with Indian tribes
can be waived: where the contracts relate directly to educational
services for Indian children in public schools, authority is found
in the Johnson-O'Malley Act of 1934 (48 Stat. 596), as amended;
while other services are contracted for through the Snyder Act of
1921 (L2 Stat. 737) to authorize tribal supervision over the Federal
employees. This curious mixture of broad interpretation and
unrelated statutes represented an attempt by the Department to
improve the quality of education and other services and to promote
greater self-determination for Indisn tribes. The difficulties in
straining statutory languasge beyond its original intent creates
numerous administrative and management problems which this legisla-
tion is designed to correct.

8. 1017 as enrolled substantially includes or meets the Indian Affairs
policy objectives of five (5) Administration legislation proposals
these proposals are: (1) the assumption of control proposals, first
made in 1970; (2) the proposal to permit Johnson-O'Malley contracts
with tribal govermments, first made in 1970; (3) the Federal employee
transfer to tribal employment proposal, first made in 1970; (L) the
tribal government grants proposal, first made in 1973; and (5) portions
of the proposal by the Civil Service Commission relating to tribal
eligibility concerning employment and grants for certain purposes.

S. 1017 was passed by the Senate on April 1, 1974, The House Committee
on Interior and Insular Affairs adopted several major amendments

to the Senate~-passed bill. Most of such amendments were recommended
by this Department and the General Accounting Office,




The House Interior Committee adopted three new sections in the
preliminary provisions of S. 101T7. These sections tightened up

the contracting requirements for contracts under the Act in the
areas of auditing and reporting, criminal penalties for misuse of
contract funds, applicability of the Davis~Bacon Act to contracts
under the Act, and preferences for Indians and Indian subcontractors.
Fach were recommendations of the Interior Department and GAD.

In title I, the Committee expanded the grant provisions of section
104 pursuant to our recommendation in our report to the Committee
dated May 17, 19T4. These grants are made in order to facilitate
contracting by tribes and tribal organizations under the terms of
the Act. The specific purposes for which the grants are to be

made are clarified and, to some extent, expanded and the authoriza~
tion for appropriations for such grants are made under the so-called
"Snyder Act" which is the general appropriation authorization for
the Bureau of Indian Affairs. A later amendment struck the specific
authorization provision contained in the Senate-passed bill.

Section 105 contains provisions relating to transfers of Civil
Service employees of the Bureau of Indian Affairs and the Indian
Health Service to tribal employment under contracts entered into
pursuant to the provisions of the title. The Committee adopted
amendments which (1) permit tribes and tribal contractors to be
eligible for grants from the Civil Service Commission under the
Intergovernmental Personnel Act to strengthen personnel administra-~
tion of the contractors; (2) permit Federal employees transferring

to tribal employment under such contracts to retain the wvarious

fringe benefits of Federal employment; and (3) exempt such transfer-
ring employees from the confliet-of-interest provisions of section 205
and 207 of title 18, U.S.C. which would be inappropriate to the circum~
stances of such contracts.

In title II the House Interior Committee deleted four parts authorizing
new programs in the area of Indian education within the Department

of the Interior. The Committee did so on the basis of this Depart-
ment's recommendation that authority already existed for such programs
and that in some cases, such programs were being implemented or

would be duplicative of existing programs.



II. Provisions of the Bill

A, Preliminary Provisions

Section 1 cites the bill as the "Indian Self-Determination and
Education Assistance Act."

Section 2 contains a statement of congressional findings and section 3
contains a declaration of congressional policy.

Section 4 contains the definitions of the terms included in the Act.
"Indian" means a member of an Indian tribe. "Indian tribe" is defined
to include the Alaska Native villages or Regional or Village Corpora—
tions under the Alaska Native Claims Settlement Act. "Tribal organiza-
tion" includes the governing body of an Indian tribe and Indian
organizations controlled, sanctioned, or chartered by such a goveraning
body or which are democratically elected by the Indian community to

be served. This latter definition includes a proviso giving each

tribe to be served under a contract or grant the right to approve

the organization receiving the contract or grant.

Section 5 contains record keeping regquirements, provision for GAO
and Interior Department audits, requirements for providing reports
and information to the Indian people served, and for funds not used
to be returned to the U.S. Treasury.

Section 6 provides criminal penalties for embezzlement, misapplication,
ete., of funds received under the Act or under the Johnson-0'Malley
Act (25 U.S.C. L52 et seg.).

Section T(a) makes the wage and labor standards of the Davis-Bacon
Act applicable to contracts and subcontracts under the provisions

of this bill., Section 7(b) provides that the contracts and grants
under this bill, the Johnson~0'Malley Act, "or any other Act authoriz-
ing Federal contracts with or grants to Indian organizations or for
the benefit of Indians" shall require to the greatest extent feasible
(1) Indian preference and opportunities for training and employment
in the administration of such contracts or grants and (2) Indian pre-
ference in the award of subcontracts and subgrants. It should be
noted that this provision extends to all "Indian programs" in the
Federal govermment and not Jjust those in the Bureau of Indian Affairs
and the Indian Health Service.



Section 8 provides that funds appropriated under the Snyder Act
remaining unused at fiscal year end may be carried over for use
in the following year. This provision will apply to most of the
funds appropriated to the BIA for other than construction purposes.

B, Title T

Section 101 provides that this title may be cited as the "Indian
Self-Determination Act".

Section 102 is a basic contracting provision relating to the BIA

and is in line with the basic policy in the Administration's assump-
tion of control proposal and Johnson-0'Malley contracting with tribal
governments proposal.

Section 102(a) directs the Secretary of the Interior to enter into
contracts, upon the request of Indian tribes, with tribal organiza-
tions to perform the programs and services carried out by the Bureau
of Indian Affairs on Indian reservations under its various authorities.
The Secretary, under certaln circumstances, may decline to do so.

Section 102(a) also provides that the Secretary "may initially
decline" to enter into a request contract if he finds that - the
services to the Indian beneficiaries will not be satisfactory;
adequate protection of trust resources is not assured; or the project
or function cannot be properly completed or maintained by the pro-
posed contract. In arriving at such a finding, consideration is

to be be given as to whether the tribal organization would be
deficient with respect to (1) equipment, (2) bookkeeping and account-
ing procedures, (3) substantive knowledge of the program to be
contracted, (4) community support for the contract, (5) adequately
trained personnel, or (6) other necessary components of contract
performance.

Subsection (b) of section 102 requires the Secretary to inform the
tribe of his reason for declining to enter into a requested contract,
assist the tribe or tribal organization in overcoming his stated
reasons, and provide the tribe with a hearing on his objections

with the right of appeal.



Subsection (c) authorizes the Secretary to require a tribe to
secure appropriate liability insurance as & prerequisite to
contracting under the bill, but the insurance company must waive
any subrogated right it may have to set up as a defense on the
insurance policy the tribe's sovereign immunity from suit, provided
further, that such company may not waive the tribe's soverelgn
immyunity beyond the limits of the policy.

Section 103 is similiar to section 102 but relates to HEW and the
Indian Health Service.

Section 10L4(a) authorizes the Secretary of the Interior to make
grants to tribal organizations to facilitate their contracting
under the terms of section 102. This granting authority in the
BIA is comparable to that in the Indian Tribal Government Grant Act
proposed by the Administration in 1973. Grants or contracts are
authorized from the BIA's regular budget funds for:

"(1) The strengthening or improvement of tribal government
(including, but not limited to, the development, improve-
ment, and administration of planning, financial management,
or merit personnel systems, the improvement of tribally
funded programs or activities, or the development, construc-
tion, improvement, maintenance, preservation or operation of
tribal facilities or resources);

"(2) The planning, training, evaluation, or other activities
designed to improve the capacity of a tribal organization to

enter into a contract or contracts pursuant to section 102 of
this Act and the additional costs associated with the initial
years of operation under such a contract or contracts;

"(3) The acquisition of land in connection with items (1)
and (2) above: Provided, That in the case of land within
reservation boundaries or which adjoins on at least two
sides lands held in trust by the United States for the tribe
or for individual Indians, the Secretary of Interior may
(upon request of the tribe) acquire such land in trust for
the tribe, or

"(4) The planning, designing, monitoring, and evaluating
of Federal programs serving the tribe."



Section 104 (b) provides granting authority for the Indian Health
Service and HEW.

Section 10k(c) permits grants under subsection (a) and (b) to be
used as matching shares for other Federal grant assistance which
contribute to the purpose of facilitating tribal contracting under
this Act.

Section 105 includes provisions relating to personnel. Subsection {(a)
and (d) are consistent with the Civil Service Commission's proposed
Intergovermmental Personnel Act Amendments of 197k,

Section 105(a) amends the Intergovernmental Personnel Aect (5 U.S.C.
3371 et seg.) to make Federally recognized Indian tribes and their
tribal organization eligible for temporary (up to 2 years renewable
for up to 2 more years) assignments of Federal employees to them

and for temporary assignment of tribal employees to Federal agencies.

Section 105(b) relates to the assignment of Public Health Service
commissioned officers to tribes.

Section 105(c) relates to HEW-Indian Health Service personnel.

Section 105(d) makes any Indian tribe, "which performs substantial
governmental functions" eligible under the Intergovermmental Personnel
Act (42 U.s.C. L4721, 4762) for Civil Service Commission grants to
upgrade and improve tribal personnel systems or aid tribal personnel
training programs. Tribal grant applications are not reviewable by
the the Governor of the State.

Section 105(e) thru (i) incorporates substantially all of the proposal
by the Administration concerning Federal ermployee transfer to tribal
employment and civil service fringe benefit retention. A Federal
employee "who leaves Federal employment to be employed by a tribal
organization on or before December 31, 1984, in connection with
governmental or other activities which are or have been performed

by [Federal] employees in or for Indian communities is entitled,

if the employee and the tribal organization so elect" to retain

his civil service coverage for "Compensation for Work Injuries”,
"Retirement", "Health Insurance", and "Life Insurance". The

usual employee deductions and agency contributions by the tribal
organizations are required for continuation of these fringe benefits.



The provisions in subsection (e) thru (i) do not ineclude a five
year right for former Federal employees employed by a tribe to
request and obtain reemployment by the Federal agency they left
for tribal employment. Such a right had been included in the
Administration's proposed bill but the provisions in section 105 (a)
provide an alternate method of providing a period of trial employ-
ment with tribal organiations.

Section 105(j) provides that Federal employees assigned to tribal
organizations or former Federal employees employed by tribal organiza-
tions are not subject to the restrictions under the conflict of
interest provisions in 18 U.S.C. 205 and 207 on their activities on
behalf of such tribal organizations.

Section 106 includes a number of "Administrative Provisions."

Enactment of S. 1017 will be the fulfillment of a great portion
of the Indian self-determination program supported by the Adminis-
tration for the last several years. We strongly urge that the
President approve the enrolled bill.

Secretary of the Interior

Honorable Roy L. Ash

Director

Office of Management and Budget
Washington, D. C. 20503
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SIGNING STATEMENT FOR S. 1017

The Indian Self-Determination and Education Assistance Act is a major
legislative achievement. It substantially includes or meets the
Indian Affairs policy objectives of five Administration legislative
proposals. As the title of the Act indicates, it will greatly
facilitate the implementation of this Administration's policy of

Indian self-determination.

This Act gives the permanence and stature of law to our policy
of allowing Indian tribes to operate the programs serving them

under contract with the Federal Government.

In addition to making this kind of contracting a right, the Act

does much to make it feasible and practical.

For example, it authorizes the Bureau of Indian Affairs to make
grants to tribal organizations to assist them to develop their
capacity -- through training of personnel and other means-- for
the operation of programs. It also allows Federal employees,
at the request of the tribe, working in programs transferred to
tribal operation to continue working without losing Federal
fringe benefits -- making it possible for the tribe to begin

operation with a nucleus of experienced employees.



The granting authority provided in the Act can also be used for
strengthening tribal governments and tribally funded programs;

for the development, maintenance and operation of tribal facilities
or resources; for needed land acquisitions, and for tribal planning,
designing, monitoring and evaluating Federal programs serving the

tribe.

Title II, the Indian Education Assistance Act, amends the
Johnson-0'Malley Act to give the Indian community a stronger role
in approving or disapproving the use of JOM funds for their
children in public schools. It also provides for better planning
in the use of these funds to meet the educational needs of the

Indian students.

The enactment ofAthis legislation is a milestone for Indian people.
I think it will enable this Administration through fhe Department
of the Interior and the Bureau of Indian Affairs to work more
effectively with Indian tribes for the betterment of Indian

people by assisting them in meeting goals they have set.



UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415

December 27, 1974

CHAIRMAN

Honorable Roy L. Ash

Director

Office of Management and Budget
Washington, D.C., 20503

Attention: Mrs. Garziglia
Room 7201
New Executive Office Building

Dear Mr. Ash:

On December 26, 1974, vou asked for our views and recommendations on
enrolled bill 8. 1017, the Indian Self-Determination and Assistance
Act., The U.S. Civil Service Commission supports the objectives of
5. 1017.

We note that Section 105(a) and (d) of the Act amends the IPA to

make Indian tribes which perform substantial governmental functions
eligible to participate in all of the IPA programs, and exempts Indian
tribes from population and other requirements imposed on local govern-
ments for participation in the grant program. These provisions are
substantially the same as those in the amendment to the Intergovernmental
Personnel Act proposed by the Civil Service Commission (8. 4135 and

H.R. 16075).

Section 105(j) of the Indian Self-Determination and Assistance Act
exempts from the conflict of interest provisions of sections 205 and
207 of Title 18, United States Code, Federal employees on a mobility
assignment to an Indian tribe., It would permit these Federal employees
to act as an agent or attorney for the tribe '"in connection with any
matter pending before any department, agency, court, or commission,
including any matter in which the United States is a party or has a
direct and substantial interest' provided that proper notification is
given. The Commission proposed a similar exception to the conflict

of interest provisions for all Federal mobility assignees. However,
the Commission provision would not have permitted a mobility assignee
to act as an attorney or agent before his employing agency or an agency
with which he was employed during the year prior to his assignment. We
have no objection to the broader provision of S, 1017,




2.

Section 105(e) of this enrolled bill provides for retention of coverage
rights, and benefits under chapters 81 (Compensation for Work Injuries),
83 (Retirement), 87 (Life Insurance) and 98 (Health Insurance) of

Title 5, United States Code, for Federal emplovees who transfer on or
before December 31, 1985, to an Indian tribal organization under a
transfer of function. We agree with this provision. In a report to
OMB on an earlier version of S. 1017, the Commission recommended con-
tinuation of these benefits for employees so transferred.

Section 105(i) authorizes the President to carry out the benefit retention
provisions and to protect and assure various employee rights and benefits,
including "reemployment rights, and other similar civil service rights

and benefits as he finds appropriate."” We have no objection to this
provision.

Section 104(a) (1) of this enrolled bill authorizes the Secretary of
Interior to make grants to tribal organizations for, among other things,
developing or improving tribal government "merit personnel systems."

If this bill is approved, we will work closely with the Secretary of
Interior to coordinate personnel assistance to tribal governments

under this section with similar assistance provided under the amended
IPA,

Section 7(b) (1) provides that any contract, subcontract, grant, or sub-
grant, under this Act or any Act "authorizing Federal contracts with or
grants to Indian organizations or for the benefit of Indians, shall
require to the greatest extent feasible -- (1) preferences and op-
portunities for training and employment in connection with the admini-
stration of such contracts or grants shall be given to Indians(.)"

As we understand this provision, there is no intent to expand Indian
preference laws in employment in Federal agencies beyond their current
applicability to the Bureau of Indian Affairs and the Indian Health
Service,

We recommend that the President sign this enrolled bill into law.

erely yours,
“& L(élﬁ?’\

Chairman

By direction of the Commission:



DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

Honorable Roy L. Ash
Director, Office of Management DEC 27 1974

and Budget
Washington, D. C. 20503

Dear Mr. Ash:

This is in response to Mr. Rommel's request for a report

on S. 1017, an enrolled bill "To provide maximum Indian
participation in the Government and education of the Indian
people; to provide for the full participation of Indian
tribes in programs and services conducted by the Federal
Government for Indians and to encourage the development

of human resources of the Indian people; to establish a
program of assistance to upgrade Indian education; to support
the right of Indian citizens to control their own educational
activities; and for other purposes."

Title I of the enrolled bill, which provides authority for
the Secretary of the Interior and the Secretary of Health,
Education, and Welfare to contract with Indian tribal
organizations to carry out programs currently administered

by the Bureau of Indian Affairs and the Indian Health Service,
is substantially consistent with a number of Administration
proposals designed to promote self-determination for Indians.

Section 103 of S. 1017 would direct the Secretary of Health,
Education, and Welfare, upon the request of any Indian tribe,
to enter into a contract or contracts with a tribal
organization to carry out any or all of his functions,
authorities, and responsibilities with regard to the
maintenance and operation of hospitals and health facilities
for Indians. Those facilities are currently administered
by the Public Health Service. The Secretary may decline to
enter into such a contract if he determines that it would
result in unsatisfactory services for Indians, that trust
resources would not be adequately protected, or that the
proposed project or function to be contracted for cannot be
properly completed or maintained by the proposed contract.
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Such a determination would be subject to notice and opportunity
for a hearing.

Under section 104 (b), the Secretary of Health, Education,

and Welfare would be authorized to make grants to any tribal
organization, from funds appropriated to the Indian Health
Service, for the development, construction, operation,
provision, or maintenance of adequate health facilities for
Indians, including training of personnel. He would also be
authorized to make grants to such organizations for the
purpose of planning, training, evaluation, or other activities
designed to improve the ability of such organizations to enter
into a contract under section 103.

Section 105 (a) of the enrolled bill would amend 5 U.S.C. 3371
to include Indian tribes and organizations within the
definition of the term "local government" for the purpose of
authorizing cross-assignments of personnel between such
organizations and Federal departments and agencies.

Section 105 (b) would amend the Act of August 5, 1954, to
authorize the Secretary of Health, Education, and Welfare

to assign commissioned officers of the Public Health Service
to assist Indian tribes and organizations to carry out
contracts with, or grants to, tribal organizations under
sections 102, 103, or 104.

Part A of title II of S. 1017 would amend the Johnson-O'Malley
Act to provide greater accountability for the use of funds
provided under that Act, to require greater participation by
Indian parents in decisions affecting the education of their
children, and to authorize the Secretary of the Interior

fully to reimburse school districts for the cost of educating
out-of-State Indian children. Part A also would require the
Secretary of the Interior, in consultation with the Secretary
of Health, Education, and Welfare, to submit to the Committees
on Interior and Insular Affairs of the Senate and House of
Representatives a comprehensive report on the Johnson-0'Malley
program.

Part B of title II would authorize the Secretary of the
Interior to contract with State and local educational agencies
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for the purpose of constructing, renovating, or acquiring
facilities for the education of Indian children residing on
Indian reservations or lands. Seventy-five percent of any
funds appropriated for this purpose would be used to fund
projects which meet the requirements of subsections (a) and
(b) of section 14 of P.L. 81-815. Such funds would be
allocated on the basis of priorities determined by the
Commissioner of Education under that section. Part B would
authorize the appropriation of $35,000,000 for fiscal year
1975 ‘and each of the four succeeding fiscal years for the
purposes of carrying out such construction.

The provisions of title I of S. 1017, which relate to this
Department and which are described above, are consistent

with the Department's proposals concerning self-determination
for Indians. Those provisions are therefore acceptable to
this Department.

Part A of title II relates to the Johnson-O'Malley program
administered by the Department of the Interior, and we
therefore defer to that Department with regard to the
desirability of the enactment of that part.

The construction authority provided under part B of title II
substantially duplicates the authority for school construction
in Indian areas under section 14 of P.L. 81-815. We see

no need for additional appropriations authority with regard

to such construction, and the existence of parallel programs
in this Department and the Department of the Interior can

only confuse potential grantees and increase the administrative
costs of providing such assistance. We would expect that,

if S. 1017 is enacted, no funds will be requested for this
part, and that school construction in Indian areas will remain
a function of this Department under P.L. 81-815.

We realize that the importance of other features of S. 1017
undoubtedly outweigh the reservations we have concerning

part B of title II. Because the enrolled bill relates largely
to programs administered by the Department of the Interior,
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Section 110 protects the sovereign immunity of Indian tribes from
suit and providesthat there shall be, because of this Act, no termina-
tion of the trust responsibility.

Titue II—Tae Inpiax EpucATioNn ASSISTANCE AcT
Section 201 cites title as “Indian Education Assistance Act.”

PART A—FEDUCATION OF INDIANS IN PUBLIC SCHOOLS

Section 202 amends the Johnson-O’Malley Act of 1934 by adding
three new sections. The amendments (1) require that a prospective
contractor for education of Indians must submit a plan with the
Secretary which meets certain minimum conditions and that where
students other than Indian students participate in programs, money
must be prorated to cover only the Indian students; (2) require a
school district affected by a Johnson-O’Malley contract, where the
school board is not composed of a majority of Indians, to cooperate
and consult with an Indian Parents Committee elected from among
their own numbers. Existing parent committees may be utilized for
the purposes of the section ; and (3) authorize Johnson-O’Malley fund-
Ing for school districts attended by Indian students in Federal
dormitories.

Section 203 requires the Secretary of the Interior, after consulting
with the Secretary of HEW and others competent in Indian education,
to prepare and submit to the Congress no later than October 1, 1974,
a report on the Johnson-O’Malley program, including an analysis
of the allocation of funds among eligible school districts and the
relationship of the program to other Federal programs providing
Federal assistance to public school educating Indian students.

PART B—SCHOOL CONSTRUCTION

Section 204 (a) authorizes Federal assistance for public school con-
struction, acquisition or renovation to school districts on or near In-
dian reservation with Indian enrollment.

(b) directs the Secretary of the Interior to expend not less than 75%
of such funds on projects which would be eligible for assistance under
the impact aid provisions of P.L. 815. The Commissioner of Education
1s required to submit a list of such projects.

(¢) requires Secretary to expend not more than 25% of such funds
on former private schools which have been, or will be, taken over by
Indian tribes.

(d) provides that contracts entered into for such assistance contain
provisions which (1) insure educational standards compatible with
those in similar non-Indian school districts and (2) guarantee com-
pliance with local building codes.

(e) requires consultation with local Indian parent committees and
tribal governing bodies prior to entering into such contracts.

(f) authorizes the Secretary of the Interior to make an evaluation
and report within 90 days of the end of the three year period following
enactment on the operation and implementation of the program.
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PART C—GENERAL PROVISIONS

Section 205 requires that the quality of educational services pro-
vided for Indian students by affected districts be comparable to those
for non-Indian students before Federal funding under this title is
available.

Section 206 limits funding to public agencies and tribal organiza-
tions except these bodies are permitted to subcontract with their in-
dividuals, organizations, or corporations.

Section 207 provides for Secretarial promulgation of regulation for
this title. |

Section 208 authorizes the Secretary to provide funds for the opera-
tion of former private schools over which the tribes assume authority.
The Secretary 1s required to submit annual reports to the House and
Senate Interior Committees on this program. ,

Section 209 provides that financial assistance to public schools for
the education of Indians under this title shall be in addition and sup-
plemental to assistance provided under title IV of the Act of June 23,

1972,
BACEGROUND ON 8. 1017

Tribal sovereignty, the power of self-government, was first recog-
nized in concept by the United States Supreme Court in Worcester
v. Georgia (6 Pet. 515(1832)). In commenting on that decision a noted
legal scholar has remarked :

From the earliest years of the Republic, the Indian tribes
have been recognized as ‘distinct, independent, political com-
munities’ and as such, qualified to exercise powers of self-
government, not by virtue of any delegation of powers from
the Federal government, but rather by reason of their origi-
nal Tribal sovereignty. Thus treaties and statutes of Congress
have been looked to by the Courts as limitations upon original
tribal powers, or, at most, evidences of recognition of such
powers, rather than as the direct source of tribal powers.
(Cohen, Federal Indian Law)

While it was clearly recognized that the power to abolish, limit, or
modify the original tribal sovereignty was the sole prerogative of
the Congress and, indeed, while the Congress has steadily eroded that
original sovereignty, extra-legal administrative action had all but de-
stroyed that right by the early 1920s.

The growth of the administrative power of the Bureau of Indian
Affairs, first under the Department of War and later under the De-
partment of the Interior, on Indian reservations had effectively de-
stroyed existing tribal forms of government. Officials of the BIA as-
sumed the role of colonial administrators on the reservations and
administered programs and services on the reservations under a policy
which later became known as “paternalism”.

It became clear in the 1920s that this policy was not effectively
providing Indian tribes and people with the necessary skills to func-
tion in the non-Indian society. The Meriam Report of 1928 reinforced
this conclusion and made recommendation for administrative and leg-
islative action to move away from paternalism to eventual Indian self-
determination and self-government.
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In response to these findings, the Congress enacted the Indian Re-
organization Act of 1934. Some have viewed this legislation as con-
ferring powers of self-government on the tribes and imposing an
outside form of government to implement these “new” powers. The
legal effect of the Act, however, was to restrict the extra legal admin-
istrative curtailment of tribal sovereignty and to facilitate tribal gov-
ernment forms to implement those sovereign powers which had not
been specifically limited by the Congress and, in some areas, to define
these powers. K ‘

‘While the Indian “new deal” legislation of the 1930s brought some
measure of Indian control and self-government, it fell far short of the
current Administration policy of “Indian Self-Determination without
Termination.” The Bureau of Indian Affairs continued to administer
and operate federally-funded programs and services on the reservation
and the tribes were %iven little opportunity to set priorities and to
%efgme involved in the policy and decision-making functions of the

After a brief, though disastrous experiment with the so-called “ter-
mination” policy in the 1950s which sought to totally terminate the
Federal-Indian relationship, both the Congress and the Executive
began to articulate a policy of Indian control and self-determination
consistent with the maintenance of the Federal trust responsibility and
the unique Federal-Indian relationship. ,

To accomplish this the Administration relies on a combination of
four basic Acts: through the use of the “Buy Indian” Act of 1910 (36
Stat. 861) competitive bidding of contracts with Indian tribes can be
waived; where the contracts relate directly to educational services
for Indian children in public schools, authority is found in the John-
son-O’Malley Act of 1934 (48 Stat. 596), as amended ; while other serv-
ices are contracted for through the Snyder Act of 1921 (42 Stat. 208).
‘Where Federal employees are involved in the operation of contracts,
the Department of the Interior resurrected an 1834 Act (4 Stat. 737)
to authorize tribal supervision over the Federal employees. This curi-
ous mixture of broad interpretation and unrelated statutes represented
an attempt by the Department to improve the quality of education and
other services and to promote greater self-determination for Indian
tribes. The difficulties in straining statutory language beyond its
original intent creates numerous administrative and management
problems which this legislation is designed to correct,

Tllustrative of these problems is the inability of the Federal govern-
ment to exempt tribal contracts from Federal Procurement Regula-
tions and to authorize payments in advance of tribal performance on
such contracts. While the aforementioned statutes have provided some
necessary tools to permit Federal agencies to contract with tribal
groups, a more flexible authority is needed in order to give substance
and credibility to the concept of Indian self-determination.

Title I of S, 1017 provides this flexible authority to efficiently and
realistically permit contracting of Bureau of Indian Affairs and
Indian Health Service programs to the Indian tribes while maintain-
ing the integrity of the programs and services funded by Federal
appropriations.

The authority of the Secretary of the Interior and the Secretary
of HEW are expanded in the area of entering into negotiated con-
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tracts with Indian tribes and tribal organizations under clear guide-
lines and contract requirements. Should either decline to agree on a
contract requested by a tribe, he must inform the tribe of the reasons
therefore and assist the tribe or tribal contractor in meeting the objec-
tions he raises.

The rigid procurement and contracting laws and regulations of the
Federal government are either made inapplicable to such contracting
or can be waived in the discretion of the respective Secretary.

Definitive auditing and reporting requirements by tribal contractors
are provided and grants from both Secretaries to prospective con-
tractors are authorized to enable such contractors to meet the require-
ments of the Act for contracts. '

Title IT of the Act amends the Johnson-O'Malley Act in order
to provide for more Indian control of programs eontracted to loeal
educational agencies to assist in the education of Indian children in
public schools. In addition, the Secretary of the Interior is authorized
to provide construction assistance to public schools providing educa-
tion to Indian children.

COMMITTEE EXPLANATION

The Committee adopted several major amendments to 8. 1017 as
passed by the Senate. Most of such amendments were recommended
by the Department of the Interior and the General Accounting Office.

The Committee adopted three new sections in the preliminary pro-
visions of S. 1017. Theses sections tightened up the contracting re-
quirements for contracts under the Act in the areas of auditing and
reporting, criminal penalties for misuse of contract funds, applica-
bility of the Davis-Bacon Act to contracts under the Act, and prefer-
ences for Indians and Indian subcontractors. Each were recommenda-
tions of the Interior Department and GOA.

In title I, the Committee expanded the grant provisions of section
104 at the suggestion of the Interior Department in its report. These
grants are made in order to facilitate contracting by tribes and tribal
organizations under the terms of the Act. The specific purposes for
which the grants are to be made are clarified and, to some extent,
expanded and the authorization for appropriations fer such grants
are made under the so-called “Snyder Act” which is the general appro-
priation authorization for the Bureau of Indian Affairs. A later
amendment struck the specific authorization provision contained in
the Senate-passed bill.

Section 105 containg provisions relating to transfers of Civil Service
employees of the Bureau of Indian Affairs and the Indian Health
Service to tribal employment under contracts entered into pursuant to
the provisions of the title. The Committee adopted amendments which
(1) permit tribes and tribal contractors to be eligible for grants from
the Civil Service Commission under the Intergovernmental Personnel
Act to strengthen personnel administration of the contractors; (2)
permit Federal employees transferring to tribal employment under
such contracts to retain the various fringe benefits of Federal employ-
ment; and (3) exempt such transferring employees from the conflict-
of-interest provisions of section 205 and 207 of title 18, U.S.C. which
would be inappropriate to the circumstances of such contracts.
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The Committee rejected an amendment proposed by the Subcom-
mittee on Indian Affairs providing certain early retirement benefits
for non-Indian employees of the BIA and IHS who are adversely af-
fected by the Indian preference laws (upheld by the Supreme Court
in the recent case of #orton et al. v. Mancari et ol. (July 17, 1974)
and the prospect of contracting of Federal positions to tribes or tribal
contractors. The Committee did so not because of the lack of merit for
remedial action in this area, but because it felt more information and
deliberation on the problem were necessary. The Committee expects to
either take action in this area in the 94th Congress or to support such
action on the part of the appropriate committee having jurisdiction.
In the interim, the Committee fully expects the Secretary of the In-
terior to take whatever administrative action is available, in concert
with the Civil Service Commission, to aid such employees who have
been adversely impacted in this area. '

In title I1, the Committee deleted four parts authorizing new pro-
grams in the area of Indian education within the Interior Depart-
ment, It did so upon the recoranmendation of the Department on the
basis that authority already existed for such programs and that, in
some cases, such programs were being implemented or would be dupli-
cative of existing programs. The Committee believes that the pro-
grams authorized by parts B, D, E, and F of 8. 1017 as passed by the
Senate are meritorious and necessary if the United States’ obligations
for Indians education are to be adequately met. Therefore, it directs
the Secretary to provide the Committee on Interior and Insular Af-
fairs of the House of Representatives and the Senate with a timely
report on activity underway or to be begun in these areas.

COsT

The bill authorizes appropriations for part B, title IT in the
amount of $35 million for the fiscal vear ending June 30, 1975, and
$35 million for the next four succeeding years for a total five-year
authorization of $175 million.

REPORTS OF THE DEPARTMENTS

Two reports from the Department of the Interior on Title I and
Title II, and the report of the General Accounting Office, follow:

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C.,May 17,197 .
Hon. James A. Havey,
Chairman, Committee on Interior and Insular Affairs, House of Rep-
resentatives, Washington, D.C.

Drar Mr. Crarmax: This is our initial response to your request
for the views of this Department on S, 1017, as passed by the Senate
on April 1, 1974, “To promote maximum Indian participation in the
government and education of the Indian people; to provide for the
full participation of Indian tribes in programs and services conducted
by the Federal Government for Indians and to encourage the develop-
meent of the human resources of the Indian people; to establish a pro-
gram of assistance to upgrade Indian education; to support the right

of Indian citizens to control their own educational activities; to train
professionals in Indian education; to establish an Indian youth intern
program; and for other purposes.” Section 1 provides that the Act
may be cited as the “Indian Self-Determination and Education Assist-
ance Act.” We shall transmit our views on Title IT (the “Indian Edu-
cation Assistance Act”) in a separate letter.

TITLE I—INDIAN SELF-DETERMINATION ACT

We recommend enactment of Title I, subject to the comments and
suggestions set out below. i .

Title I is apparently aimed at meeting the objectives of three Admin-
istration proposals:

H.R. 6372 (“To provide for the assumption of control and
operation by Indian tribes and communities of certain prégrams
and services provided for them by the Federal Government * * *7
and includes authority for the detail of Federal employees to
tribes).

H.R. 6376 (Amending the Johnson-O’Malley Act, 48 Stat. 596,
25 USC 452-454, to include Indian tribes as eligible contractors
for the contracts authorized by that Act for the education, medical
attention, agricultural assistance and social welfare of Indians).

H.R. 6853 (The “Federal Employee Indain Tribal Organization
Transfer Act” which would provide that a Federal employee who
transfers to tribal employment may, if the employee and the tribe
so agree, retain certain civil service fringe benefits and to have
certain rights to reemployment by the Federal agency he left
when he transferred to tribal employment).

Section 102(a) of S. 1017 directs the Secretary of Interior “upon
the request of any Indian tribe, to enter into a contract or contracts
with any tribal organization of any such Indian tribe to plan, conduect,
and administer programs, or portions thereof, provided for in the
[Johnson-O'Malley Act], any other program or portion thereof which
the Secretary of Interior is authorized to administer for the benefit
of Indians under the [ Snyder Act, 25 USC 13], and any Act subsequent
thereto * * *.”” This portion of section 102(a} achieves the objectives
of our proposal in L.R. 6376 as described above. It also substantially
achieves our basic objective in H.R. 6372 which is to give tribes the
right to administer programs and services provided for them by the
Federal Government as expressed by the President in his July §, 1970
Indian message and most vecently reaflirmed in his January 30, 1974,
State of the Union message.

Section 102(32 continues with a provision authorizing the Secretary
of Interior to—*initially decline to enter into any contract requested
by an Indian tribe if he finds that: (1) the service to be rendered to the
Indian beneficiaries of the particular program or function to be con-
tracted will not be satisfactory, (2) adequate protection of trust
resources 18 not assured, or (3) the proposed project or function to be
contracted for cannot be properly completed or maintained by the
proposed contract: Provided further, That in arriving at his finding,
the Secretary shall consider whether the tribe or tribal organization
is deficient with respect to (1) equipment, (2) bookkeeping and
accounting procedures, (3) substantive knowledge of the program
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to be contracted for, (4) community support for the contract, (8)
adequately trained personnel, or (6) other necessary components of
contract performance.”

In contrast to the above language from section 102(a) of S. 1017
which gives the Secretary some limited discretion to refuse to contract,
our proposal in H.R. 6372 would give the tribe the right to determine,
atter consultation with the Secretary, whether and when they are
ready to assume control and operation of a program or activity. FHow-
ever, we endorse the S. 1017 provision as a reasonable and significant
step forward.

To reflect the fact that a tribe may be able to remedy deficiencies
found by the Secretary, we suggest that the words “is deficient” in
the last proviso of section 102(a) be changed to “would be deficient
in performance under the contract”. The financing made available
by the contract in some cases will enable the tribe or tribal organiza-
tion to obtain the necessary equipment and personnel to operate the
project or function contracted.

Section 102(b) requires that if the Secretary declines to contract,
he must state his objections in writing to the Tribe, assist the tribe
“to the extent practicable” in overcoming the objections, and provide
the tribe with a hearing and appeal on the objections. We approve
of the provision.

Section 102(c), which is comparable to a provision in section 2 of
H.R. 6372, authorizes the Secretary to require a contracting tribe to
obtain adequate liability insurance and provides that such insurance
policy shall preclude the insurance carrier from using the tribe's
sovereign immunity from suit as a defense against claims within the
coverage and limits of the policy. For purposes of clarification and
to correct an apparent inadvertent omission of language, we suggest
that the provision be rewritten as follows:

“(c) The Secretary is authorized to require any tribe requesting
that he enter into a contract pursuant to the provisions of this title
to obtain such general public liability, motor vehicle, and other appro-
priate liability insurance coverage as he shall determine: Provided,
however, That each such policy of insurance shall contain a provision
that the insurance carrier sha,ﬁ waive any right it may have to raise
as a defense the tribe’s sovereign immunity to suit, but that such waiver
shall extend only to claims the amount and nature of which are within
the coverage and limits of the policy and shall not authorize or em-
power such insurance carrier to waive or otherwise limit the tribe’s
sovereign immunity outside or beyond the coverage and limits of the
policy of insurance.”

Section 103 of S. 1017 provides the Secretary of Health, Education,
and Welfare with direction and authority comparable to that given
the Secretary of Interior in section 102. Section 103 (¢) should read the
same (except for the title of the Secretary) as section 102(c) dis-
cussed above.

We are aware of the concerns of some Indian leaders (see April 1,
1974, Congressional Record, pages S. 4818 and 8. 4819) that contracts
under sections 102 and 103 could be entered into with Indian organiza-
tions not approved by the tribal government or governments whose
members would be served under the contract. It should be noted that
under these sections, the Secretaries are directed “upon the request of
any Indian tribe to enter into a contract or contracts with any tribal
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organization of any such /ndian tribe” (underscoring supplied). The
request of an “Indian tribe”, as defined in section 4(b), for a contract
must be made by the governing body of the tribe and the contract must
be with a “tribal organization [ which term is defined in section 4(c) }
of any such Indian tribe * * *.” We believe that the present language
of sections 102 and 108 avoids the problem of contracting “with organ-
izations not approved by the tribal government where a contract would
only involve a single tribe. However, where a contract could involve
programs or activities serving several tribes (such as in the case of
western Washington, Nevada, the New Mexico Pueblos, and other
places where a Bureau of Indian Affairs Agency serves more than one
tribe), the present language of the sections could result in one or more
of the tribal governments requesting that a contract be entered into
with a “tribal organization” when such contract or organization may
be objectionable to other tribal governments whose members would
be served under the contract. To remedy this possible problem, we
suggest that language such as the following be added at the end of the
section 4(c) definition of “tribal organization”: “Provided, That,
for the purposes of each specific request for a contract under sections
102, 103 or 104 of this Act, the term includes only an organization
which each Indian tribe to be served under such contract or grant
either (1) has approved (or specified in their request) for such con-
tract or grant, or (2) has not objected to within thirty days of notice
from the appropriate Secretary of his receipt of the request for such
contract or grant.” .

The above addition to section 4(c) is consistent with section 2(a.) of
H.R. 6372 which would require approval by each tribe involved of
program or activity transfers.

It is inherent due to the previous relationship of Indian tribes and
the BIA that a close working relationship will continue to exist in
some cases where tribal contracts are approved under sections 102(a)
and 103(a) of S. 1017. Tt should be recognized that such a relationship
is unusual in Government contracting. :

Sections 104 and 109 of S. 1017 provide (upon request of an Indian
tribe} for grants to tribal organizations for planning, training, evalu-
ation, and other activities specifically designed to make it possible for
such oragnizations to enter into contracts under sections 102 and 103.
We believe that this grant authority will be of great assistance in ena-
bling tribes to prepare for contracting by, among other things, hiring
or contracting for legal, technical, and other required skills. However,
we believe that the phrase “and other activities specifically designed to
make it possible for such tribal organization to enter into a contract
or contracts” may unduly restrict our ability to provide assistance to
those rtibal governing bodies which need the most assistance in improv-
ing and developing their current tribal operations so that they would
be able to assume new responsibilities under the contracts authorized
in sections 102 and 108. For example, the section 104 authorization
apparently would not permit us to grant funds to a tribe for the devel-
opment of a basic tribal budgeting and accounting system unless the
tribe could relate the system to a specific contract it wanted to enter
into. Therefore, we believe that it is essential to the achievement of the
purposes of Title I that the grant authority be broadened to include
grants to strengthen or improve tribal government. This could be
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accomplished by combining and rewriting sections 104 and 109 in a
manner such as follows:

“Sec. 104. (a) The Secretary of the Interior is authorized, upon the
request of any Indian tribe, (from funds appropriated for the benefit
of Indians {)ursuant to the Act of November 2, 1921 (42 Stat. 208),
and any Act subsequent thereto) to contract with or make a grant or
grants to any tribal organization for:

. (1) The strengthening or improvement of tribal government
(including, but not limited to, the development, improvement,
and administration of planning, financial management, or merit
personnel systems, the improvement of tribally funded programs
or activities, or the development, construction, improvement,
maintenance, preservation or operation of tribal facilities or
resources) ;

(2) The planning, training, evaluation, or other activities
designed to improve the capacity of a tribal organization to enter
Klt;) a contract or contracts pursuant to section 102 or 103 of this

ct;or

(3) The acquisition of land in connection with items (1) and
(2) above; Provided, That in the case of land within reservation
boundaries or which adjoins on at least two sides land held in
trust by the United States for the tribe or for individual Indians,
the Secretary of Interior may (upon request of the tribe) acquire
such land in trust for the tribe.

(b) The provisions of any other Act notwithstanding, any funds
made available to a tribal organization under grants pursuant to this
section may be used as matching shares for any other Federal grant
programs which contribute to the purposes for which such grants
were made.” :

Our proposed section 104(b) is in line with section 7(c) of HL.R.
9011 and would permit where necessary a tribal organization to under-
take programs or activities with funding from more than one Federal
grant program. Such a provision is especially needed because of the
inability of many tribes to meet the local matching or non-Federal
share requirements of some Federal grant programs.

Our proposed section 104 omits any reference to the Department of
Health, Education, and Welfare as we understand that they will pro-
Pose a separate provision relating to grants, i

Section 105 (a) of S. 1017 amends Title IV ( “Mobility of Federal,
State, and Local Employees”) of the Intergovernmental Personnel Act
0f 1970 (5 U.8.C. 8371 ¢t seq.) to include Indian tribes as local govern-
ments eligible for intergovernmental personnel assignments under that
Act. This provision is very desirable because it treats Indian tribes the
same as other local governments by permitting the assignment for up
to two years (renewable for up to two additional years) of employees
from any Federal agency to a tribe and similar assignments of tribal
employees to any Federal agency. Such authority can be of great assist-
ance in strengthening ongoing tribal government operations, prepar-
ing a tribe for contracting, and in operating under contracts, partic-
ularly in the early years of such contracts. In addition, in the case of
those Bureau of Indian Affairs employees assigned to a program or
activity prior to its being contracted to a tribe, such intergovernmental
personnel assignments could provide continuity in the operation of
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contracted pro%:ams and activities and could give the Bureau and the
employees a substantial opportunity to find other employment for any
of such employees who are not likely to become tribal employees.

Consistent with the fact that sections 102, 103, and 104 of S. 1017 pro-
vide for contracts or grants to “tribal organizations”, a term which is
defined in section 4(c) to include more than just tribal governing
bodies, we suggest that the amendment proposed in section 105(a) be
expanded by changing the period to a comma and adding “and in-
cludes any tribal organization as defined in section 4{c) of the Indian
Self-Determination and Education Assistance Act.”

The provision in Section 105(a) more than satisfies the objective of
section 8 of H.R. 6372 which would authorize the detail to tribes of
Interior or HEW civil service employees for up to one year. It also
substantially eliminates the need for the provision in section 2(5) of
H.R. 6853 (the “Federal Employee Indian Tribal Organization Trans-
fer Act”) which under certain circumstances would give Bureau of
Indian Affairs employees who transfer to tribal employment the right
to reemployment by the Bureau within five years of such transfer if
they chose to not remain employed by the tribe. However, section 105
(a) of S. 1017 is seriously dei%ient in not permitting Bureau employees

who functions are contracted by a Tribe to transfer to tribal employ-

ment (if they and the tribe are agreeable) and still retain their civil
service fringe benefits.

Many of the Bureau of Indian Affairs employees who are employed
at the Bureau’s agencies and schools are members of the tribes served
by such agencies and schools. These employees are not likely to want
to relocate to another Bureau installation or to another Federal agency
away from their reservations. They also generally are not likely to
want to give up their civil service benefits (i.e., retirement, compensa-
tion for injury, life insurance, and health benefits) by transferring to
tribal employment. The fact that such Bureau employees would be so
“harmed” by a tribe’s contracting for the conduct of a program or
activity is a serious impediment to tribes undertaking such contracting.
We feel that it is essential to the achievement of the purposes of Title I
that provision be made to alleviate this serious problem. Therefore, we
recommend that section 105 be amended by adding the following new
subsections:

“(d) Other statutes, Executive orders, or regulations, notwithstand-
ing, an employee serving under an appointment not limited to one year
or less who leaves Federal employment to be employed by a tribal
organization on or before December 31, 1984, in connection with
governmental or other activities which are or have been performed by
employees in or for Indian communities is entitled, if the employee and
the tribal organization so elect, to the following:

“(1) To retain coverage, rights, and benefits under subchapter I of
chapter 81 (“Compensation for Work Injuries”) of Title 5, United
States Code, and for this purpose his employment with the tribal
organization shall be deemed employment by the United States. How-
ever, if an injured employee, or his dependents in case of his death,
receives from the tribal organization any payment (including an al-
lowance, gratuity, payment under an insurance policy for which the
premium is wholly paid b% the tribal organization, or other benefit of
any kind) on account of the same injury or death, the amount of that
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payment shall be credited against any benefit payable under subchapter
I of chapter 81 of Title 5, United States Code, as follows:

(A) payments on account of injury or disability shall be
credited against disability compensation payable to the injured
employee ; and ‘

(B) payments on account of death shall be credited against
dtlaath compensation payable to dependents of the deceased em-
ployee.

“(2) To retain coverage, rights, and benefits under chapter 83
(“Retirement”) of Title 5, United States Code, if necessary employee
deductions and agency contributions in payment for coverage, rights,
and benefits for the period of employment with the tribal organization
are currently deposited in the Civil Service Retirement and Disability
Fund (section 8348 of Title 5, United States Code); and the period
during which coverage, rights, and benefits are retained under this
paragraph is deemed creditable service under section 8332 of Title 5,
United States Code. Da,{rs of unused sick leave to the credit of an em-
ployee under a formal leave system at the time the employee leaves
Federal employment to be employed by a tribal organization remain
to his credit for retirement purposes during covered service with the
tribal organization.

“(3) To retain coverage, rights, and benefits under chapter 89
(“Health Insurance”) of Title 5, United States Code, if NeCessary
employee deductions and agency contributions in payment for the
coverage, rights, and benefits for the period of employment with the
tribal organization are currently deposited in the Employee’s Fealth
Benefits Fund (section 8909 of Title 5, United States Code) ; and the
period during which coverage, rights, and benefits are retained under
this paragraph is deemed service as an employee under chapter 89 of
Title 5, United States Code.

“(4) To retain coverage, rights, and benefits under chapter 87
(“Life Insurance”) of Title 5, United States Code, if necessary em-
ployee deductions and agency contributions in payment for the cover-
age, rights, and benefits for the period of employment with the tribal
organization are currently deposited in the Employees’ Life Insurance
Fund (section 8714 of Title 5, United States Code) ; and the period
gurmg w}llxlghdcovelgia,ge, rights, and bfineﬁts are retained under this

aragraph 18 deemed service as an employee under chapter i
5, P&ni}te% States (%lode. Py pter 87 of Title

.“(e) During the period an employee is entitled to the covera,
rights, and benefits pursuant to the IB;rece-ding subsection, the tril%:
organization employing such empl%yee shall deposit currently in the
appropriate funds the employee deductions and agency contributions
ret(l‘mred by paragraphs (29, (3), and (4) of such subsection.

(f) An employee who is employed by a tribal organization under
subsection (d) of this section and such tribal organization shall make
the election to retain the coverages, rights, and benefits in paragraphs
(1), (2), (3), and (4) of such subsection (d) before the date of his
employment by such tribal organization. An employee who is em-
ployed by a tribal organization under subsection (d) of this section
shall continue to be entitled to the benefits of such subsection if he is
employed by another tribal organization to perform service in activ-
ities of the type described in such subsection.
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“(g) For the purposes of subsections (d), (e}, and (f) of this sec-
tion, the term “employee” means an employee as defined in section
2105 of Title 5, United States Code.

“(h) The President may prescribe regulations necessary to carry
out the provisions of subsections (d), (e), (£) and (g) of this section
and to protect and assure the compensation retirement, insurance,
leave, reemployment rights, and such other similar civil service em-
ployment rights as he finds appropriate.”

Not only would the above addition to section 105 aid in overcoming
a serious constraint to contracting by tribal organization, it would
also better enable the tribal organization to recruit those Federal
employees it wishes to hire in connection with its programs and ac-
tivities under Title I of S. 1017.

Section 106(a) requires that contracts under the Act be in accord-
ance with “all Federal contracting laws and regulations™ except those
requiring advertising, competitive bidding and bonding. These excep-
tions are reasonable and necessary to the accomplishment of the pur-
pose of the Act. In line with our proposed revision of section 104, the
reference to “sections 102 and 103” should be changed to “sections 102,
103, and 104”.

Section 106(b) authorizes payments with regard to any grants or
contracts under sections 102, (103, and 104 to be “made in advance or
by way of reimbursement and in such installments and on such con-
ditions” as deemed necessary. Such advance payment authority is
essential because many tribes do not have sufficient funds of their own
to operate contracted programs or activities on a relmbursable basis,
However, we shall administer this authority so as to minimize the
time elapsing between the date of each payment to a tribal organiza-
tion and the necessary disbursement of such payment by the organiza-
tion.

Section 106 (c) authorizes contracts to be for terms of up to three
vears but stipulates that contracts with terms over one year are to be
“subject to the availability of appropriations”. It also authorizes an-
nual renegotiation of contracts “to reflect factors, including but not
limited to cost increases, beyond the control of a tribal organization.”
This discretionary authority provides for contracts over a year in
length but, as to years after tge first year, the contract is more of a
declaration of intent until sufficient appropriated funds have become
available for the future years. '

Section 106(c) also provides desirable limited authority to increase
federal costs annually without an increase in benefit to the Federal
Government where the cost increases are due to factors beyond the
control of the tribal organization (such as an unanticipated increase
in the cost of fuel).

Consistent with our proposed change in section 104, the reference
in section 106(¢) to “sections 102 and 108” should be to “sections 102,
103, and 1047, 'The provisions of section 106 (c) will aid in the accom-
plishment of the purposes of the Act.

Section 106(d) authorizes the revision or amendment of any grant
or contract “as necessary to carry out the purposes of this title” and
requires the appropriate Secretary to accept a tribal organization’s
request for retrocession (i.e., rescission of a contract and return of the
operation) of any contracted program or activity. The provision is
consistent with section 2(d) of H.R. 6372 which we proposed.
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Section 106{e) authorizes the appropriate Secretary to permit a
tribal organization to utilize existing “school buildings, hospitals, and
other facilities and all equipment therein or appertaming thereto and
other personal property” under the Secretary’s jurisdiction. The phrase
“or agency head” may be deleted as unnecessary and inconsistent with
other provisions of the Act which only refer to the “Secretary” or
“Secretaries”. ) )

The provision in section 106 (e) is appropriate and is consistent with
sections 1(d) and 2(a) of H.R. 6372. ‘

Section 106(f) specifies that the contracts and grants under sections
102, 103, and 104 “may include provisions for the performance of
personal services which would otherwise be performed by Federal
employees” but prohibits “any contract which would impair [the
Secretary’s] ability to discharge his trust responsibilities to any Indian
tribe or individuals.” This self-explanatory provision is a desirable
clarification of what functions can be contracted to a tribal organiza-
tion. Clearly, we should not contract the function of approving trans-
actions invelving lands or funds held in trust by the Secretary since
nothing in S. 1017 would alter the fact that these responsibilities
remain with the United States. We are currently working with our
Solicitor’s Office to more completely and precisely define the functions
which should not be contracted so that our regulations will be clear
and specific on this point. It is generally intended that federal funec-
tion and certain trust related activities may be contracted to Indian
tribes after this legislation is passed, although trust responsibilities
will not be contracted out. _

Consistent with our suggested revision of section 104, the portion of
section 106(f) reading “The contracts authorized under sections 102
and 103 of this Act and grants pursuant to section 104” should be re-
vised to read “The grants and contracts pursuant to sections 102, 103
and 104 of this Act”.

For purposes of clarification, we suggest that section 106(g) be re-
written in a manner such as follows: “(g) Contracts and grants with
tribal organizations pursuant to sections 102, 103, and 104 of this Act
and the rules and regulations adopted by the Secretaries of Interior
and Health, Education, and Welfare pursuant to section 107 of this
Act shall include provisions to assure the fair and uniform provision
by such tribal organizations of the services and assistance they pro-
vide to Indians under such contracts and grants.”

Section 107 provides for the adoption of the initial rules and regu-
lations to implement Title I within certain time frames and requires
consultation in their development with “national and regional Indian
organizations”, presentation of the proposed rules and regulations to
the Congressional Committees on Interior and Insular Affairs, and
their publication in the Federal Register for comment before final pub-
lication within ten months of enactment of S. 1017. We believe that we
will be able to meet the specificed time frames.

For purposes of clarification and to be consistent with section 107
(a), we suggest that the word “each” be inserted after “shall” in each
- of paragraphs (1), (2), (3), and (4) of section 107(b) and after the
word “are” in section 107{c).

Section 108 is similar to section 2(c) of H.R. 6372, which we pro-
posed. The term “Indian tribal organization” should be changed to
“tribal organization” to be consistent with the remainder of the title.
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We are aware of the Comptroller General’s recommendation con-
cerning section 108 in his March 20, 1974 letter (see April 1, 1974
Congressional Record, pages S4819-84821). A requirement similar to
that proposed by the Comptroiler General is set out in 41 U.8.C. 254 (c)
and we believe that it would be applicable to the eontracts authorized
in Title I of S. 1017 by virtue of the provision set out in 41 U.S.C.
260 and 41 U.S.C. 252(c) (15). However, we have no objection to
including such a provision in S. 1017 and making it applicable to
both titles in line with the Comptroller General’s recommendation.
We also believe that the Act should require that reports made by the
organizations receiving grants or contracts under the Act should be
made available to the Indian people served under such grants or con-
tracts and that any funds advanced but not utilized in connection with
a grant or contract should be returned to the Treasury. These recom-
mendations could be incorporated by deleting the last sentence in sec-
tion 108 and inserting a new section 5 before Title I as follows:

“Sec. 5. (a) Each recipient of Federal finaneial assistance from
the Secretary of Interior or the Secretary of Health, Education, and
Welfare, under this Act, shall keep such records as the appropriate
Secretary shall prescribe, including records which fully disclose the
amount and disposition by suc ipient of the proceeds of such
assistance, the cost of the project ot undertaking in connection with
which such assistance is given or used, the amount of that portion of
the cost of the project or undertaking supplied by other sources, and
such other records as will facilitate an effective audit.”

“(b) The Comptroller General and the appropriate Secretary, or
any of their duly authorized representatives, shall until the expiration
of three years after completion of the project or undertaking referred
to in the preceding subsection of this section, have access (for the pur-
pose of audit and examination) to any books, documents, papers, and
records of such recipients which in the opinion of the Comptroller
General or the appropriate Secretary may be.related or pertinent to
the grants, contracts, subcontracts, subgrants, or other arrangements
referred to in the preceding subsection.

“{c) Each recipient of Federal financial assistance referred to in
subsection (a) of this section shall make such reports and information
available to the Indian people served or represented by such recipient
as and in a manner determined to be adequate by the appropriate
Secretary.

“(d) Any funds paid to a financial assistance recipient referred to
in subsection(a) of this section and not expended or used for the pur-
g?setes f,?r which paid shall be repaid to the Treasury of the United

ates.

In place of the section 109 which we recommended be combined with
section 104, we suggest the inclusion of the following new section 109
based on section 2(e) of H.R. 6372 and a similar provision recom-
‘mended by the Comptroller General’s March 20, 1974 letter:

“Src. 109. Each contract or grant agreement entered into pursuant
to sections 102, 103, and 104 of this Act shall provide that in any case
where the appropriate Secretary determines that the tribal organiza-
tions performance under such contract or grant agreement involves (1)
the violation of the rights or endangerment of the health, safety, or
welfare of any persons, or (2) gross negligence or mismanagement in
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the handling or use of funds provided to the tribal organization pursa-
ant to such contract or grant agreement, such Secretary may, under
regulations prescribed by him and after providing notice and hearing
to such tribal organization, rescind such contract or grant agreement
and assume or resume control or operation of the program, activity,
or service involved if he determines that the tribal organization has
not taken corrective action as prescribed by him: Provided, That the
appropriate Secretary may, upon notice to a tribal organization im-
mediately rescind a contract or grant and resume control or operation
of a program, activity, or service if he finds that there is an immediate
threat to health or safety and, in such cases, he shall hold a hearing on
such action within 10 days thereof. Such Secretary may decline to
enter into a new contract or grant agreement and retain control of
such program, activity, or service until such time as he is satisfied that
the violations of rights, endangerment of health, safety, or welfare
which necessitated the rescission has been corrected. Nothing in this
section shall be construed as contravening the Occupational Safety
and Health Act of 1970 (84 Stat. 1590) as amended (29 U.S.C. 651).”

Section 110 provides desirable assurance that nothing in the Aect
alters tribal sovereign immunity from suit or authorizes the termina-
tion of any trust responsibility tg Indian people.

We haye been asked whether ’:% phrase “elected governing body of
any Indian tribe” in the section 4(c) definition of “tyibal organization™
would exclude those Pueblos which select their leaders by their tra-
ditional method and not by what is commonly considered an election.
We would not so construe the provision but to avoid any misunder-
standing, we suggest that the word “elected” be replaced by “elected
or otherwise recognized”. This would enable us to determine the body
which is authorized to act as the “governing body” for each specific
tribal situation.

We recommend that the Act include provision for eriminal penalties
for embezzlement, willful misapplication, or fraud in connection with
grants and contracts pursuant to Titles T and II. We suggest the
addition of a new paragraph 6 before Title I as follows: '

“Suc. 6. Whoever. being an officer, director, agent, or employee of, or
connected in any capacity with, any recipient of a grant, subgrant,
contract, or subcontract pursuant to this Act or the Act of April 16,
1934 (48 Stat. 596), as amended, embezzles, willfully misapplies,
steals, or obtains by fraud any of the money, funds, assets, or property
which are the subject of such a grant. subgrant, contract, or sub-
contract, shall be fined not more than $10,000 or imprisoned for not
more than two years, or both, but if the amount so embezzled, mis-
applied, stolen, or obtained by fraud does not cxceed $100, he shall be
fined not more than $1,000 or imprisoned not more than one year,
or both.”

Construction activity is possible under 8. 1017 and provision should
be made for the payment of prevailing wage rates. Such a provision
(with an incorrect citation) is included in section 206 (f) but is
applicable only to school construction under Part C of title II. We
recommend that a new section (7) (based on section 14 of H.R. 9011)
applicable to all of S. 1017 be inserted before title I as follows

“Src. 7. All laborers and mechanics employed by contractors or sub-
contractors in the construction, alteration, or repair, including paint-
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ing or decorating of buildings or other facilities in connection with
contracts or grants entered into pursuant to this Act, shall be paid
wages at not less than those prevailing on similar construction in the
Iocality, as determined by the Secretary of Labor in accordance with
the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494), as amended.
With respect to construction, alteration, or repair work to which the
Act of March 3, 1931, is applicable under the terms of this section, the
Secretary of Labor shall have the authority and functions set forth
in Reorganization Plan Numbered 14 of 1950 (15 }J:.R. 3176; 64 Stat.
1267) and section 2 of the Act of June 13, 1934 (48 Stat. 948, 40 U.S.S.
276¢).” )

\V)e wish to reiterate our recommendation that Title I of S. 1017 be
enacted, subject to the above comments and suggestions, because of its
critical importance to achieving Indian Self-Determination, strength-
ening tribal governments, and improving the general welfare of Indian
people. .

The Office of Management and Budget has advised that the pres-
entation of this report is in accord with the program of the President.

1,
Sincerely yours,
Morris TrompsoN,

Commissioner of Indian Affairs.

U.S. DeparTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., May 17, 197/.
Hon. James A, Haver, i
Chairman, Committee on Interior and Insular Affairs, House of Rep-
resentatives, Washington, D.C.

Drar Mr. Cratrman : This further responds to your request for the
views of this Department on S. 1017 (the “Indian Self-Determination
and Education Assistance Act”). In a separate letter we provided you
our veiws on Title I (the “Indian Self-Determination Act”) of S,

1017.
Title II-INDIAN EDUCATION ASSISTANCE ACT

Title II of 8. 1017 as passed by the Senate on April 1, 1974, contains

a number of new programs and authorities for the Secretary of the
Interior organized as follows:

Part A—Education of Indians in Public Schools ‘

Part B—Preparation of Professionals in Indian Education

Part, C—[Public and Tribal] School construction

Part D—Youth Intern Program ,

Part E—Educational Research and Development )

Part F—Adult, Vocational, and Early Childhood Education

Part G—General Provisions
For the reasons set out below : ‘
" 'We recommend enactment of portions of Parts A and G subject

to certain comments and suggestions,
We recommend against enactment of Parts B, C, D, E and F.
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Parr A—Tpucarion oF Inpraxs 1 PuBLic ScHoors

This part includes amendments to the Johnson-O’Malley Act (25
U.8.C. 452-454) and calls for a report to the Congress. We recommend
enactment, subject to the comments and suggestions below, of section
202 except for the proposed new section 7 of the Johnson-(’Malley Act
(JOM Act) which we recommend not be enacted. We also recommend
against enactment of section 203.

Section 202 of S. 1017 would add three sections designed to improve
the education activities assisted under the JOM Act by strengthening
and clarifying our authority and requiring Indian invelvement in the
development of programs assisted under the Aect. A fourth section
would provide an unnecessary substitute JOM appropriation authori-
zation authority or limitation for two years. Section 202 would make
no change in the JOM Act with respect to contracts for “medical
attention, agricultural assistance, and social welfare” which are also
authorized by that Act.

It should be noted that the proposed new sections 4 and 7 would
apply to JOM contracts involving private as well as public schools
although the title of Part A refers only to public schools. The new
section 4 of the JOM Act would require each prospective education
contractor to submit an education plan which (1) contains eduncational
objectives which adequately address the educational needs of the
Indian students who are to be beneficiaries of the contract and (2)
assures that the contractor is capable of meeting such objectives. We
note an apparent typographical error in that the word “contractor™
should be used in place of “contract” the last time it appears in sec-
tion 4. The Senate Report (No. 93-762) on S. 1017 indicates on page 22
that the “contractor” was the term intended.

The new section 5{a) of the JOM Act provides for the establish-
ment of a “local committee” elected by the parents of Indian children
enrolled in the schools of any school district affected by a JOM educa-
tion contract if the membership of the school district’s board does not
include an Indian majority. Such committee is to “fully participate in
the development of, and shall have the authority to approve or dis-
approve programs to be conducted under the JOM contract and shall
have such other duties, and be so structured, as the Secretary of Inte-

rior shall by regulation provide.” The section also provides for the

tribal governing body to determine which local committee shall be
utilized in the event that such a committee has been established pur-
suant to a provision of the Indian Education Act (20 U.S.C. 241aa,
dd) or for purposes of JOM contracts prior to enactment of S. 1017.

For purposes of clarification and technical accuracy we propose two
amendments to the new section 5(a). In the first sentence the phrase
“not composed of a majority of Indians” should be changed to “whose
membership does not include an Indian majority”. In the proviso in
the second sentence insert “the Act of September 30, 1950 (64 Stat.
1100, Public Law 81-874) as amended by section 411 of” after “section
305(b) (2) (B) (ii) of” and change “(86 Stat. 235)” to “ (86 Stat. 235,
334-387, Public Law 92-318)".

The new section 5(b) of the JOM Act would authorize this Depart-
ment to revoke any contract if the contractor fails to permit a local
committee to perform its duties as provided in section 5(a).
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section 6 of the JOM Act would provide specific discretion-
2\1'}1" ﬁ?}éﬁglf; for education contracts to include the “full per caplga
coat” of educating Indian students who are residing n Fedexial bgg. -
ing facilities for the purpose of attending pubhc schools not (1)33 - ﬁIlln
the State in which they normally reside. The Secretary would de 253
“full per capita cost” mxier the authority provided in section & (25
B 54) of the JOM Act. o .
Y %}g ;fgw)section 7 would authorize the appropriation of $§5 million
for each of fiscal years 1975 and 1976 for the education of In mnSs puttc—
suant to the JOM Act whether in public ox private schools. Thg enai fi
Report (p. 22) states that the authorization would include nm;(é?
support for the local committees established by the new section 5 o1 the
JOM Act. The proposed appropriation authorization 1&3)n0t nsetgssla‘:}ry
as appropriations are authorized by the Snyder Act (25 U1 O t'( )n
The proposed authorization would in effect be a $65 million dlmée 4(11 ;0 !
for only fiscal years 1975 and 1976 on a program which is ?lu gﬁa % r
less than $26 million for fiscal year 1975. ‘We recommend that this pr
posed section 7 not be added to the JOM Act.

We recommend against enactment of section 203 of S. 1017 because
it 3 SSATY. ) .
B ISS;;?QTEQOS v?:euld require this Department (after consultamoxgx‘wnh
the Department of Health, Education, and Welfare and others com-
i)etent” in the field of Indian education) to prepare and submit a re-
port to the Congressional Committges on Interior and Insular Affairs
' 1, 1974 which is to include— .
by(?gzt(;bifm;prehensive analysis of the JOM Act as amended by S.
o mzz g&dlfl;%‘;ors determining the allocation of funds for special
or supplemental education programs and for current operating
cpenses of the contractors;
eklzg?qfﬁeorelationship of the JOM Act to four other statutes pro-
viding financial assistance for the education of Indians:
(A) Title Iof P.L.81-874 as amended (20 U.S.C. Chag}er
13. “Financial Assistance to Local Educational Agencies”) ;
’(B) P L. 89-10, the Elementary and Secondary Education
Act, as amended (20 U.S.C. Chapter 2%, Subchapter I; Chap-
ter 13, Subchapter II, Chapter 15; ete.) ;| )
) P 92-818, the Indian Education Act (20 U.S.C.
941aa, etc.) ; and
(D; PI)J’ 81-815, as amended (20 U.S.C. Chapter ’1’_9,
“Qehool Construction in areas affected by Federal activities 3.
(b) = specific program to meet the special educational needs of In-
dian children who attend public schools, including at least:

(1) a plan for the equitable distribution of funds to meet such
needs and, where necessary, to meet current operating expenses;
and

(2) an estimate of the cost of the program.

(c) detailed legislative recommendations to implement the pro-
grams called for in (b). ) L o

(d) a specific program with legislative proposals to assist in the
development and administration of Indian controlled community

colleges.
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The provisions of section 203 do not need to be enacted into law as
we have suflicient authority to prepare such reports and we would
do so whenever requested by your Committee or its Senate counter-
part. We have already begun the work necessary to produce the report
described in section 203 by October 1, 1974 and will provide it to both
Committees.

Parr B—Preraration oF ProressioNarns ixv Inpiax Epvcatiow

Part B would authorize financial assistance to universities and other
organizations to provide fellowships and carry out programs and
projects to train and improve qualifications of education personnel
se}rvi)ig “Indians in publie, private and totally federally funded
schools.”

We recommend that Part B not be enacted because it duplicates
existing authority the Interior Department has under the Snyder Act
(256 U.S.C. 13) for such activities as our scholarship program which
assists Indian students in education and other fields. We defer to the
Department of Health, Education, and Welfare as to the apparent
duplieation of Part B and the specific authority provided that Depart-
ment such as in section 810(a) (3) and (d) of Public Law 89-10 (the
“Elementary and Secondary Education”) as amended (20 U.S.C.
887c(a) (3) and (d)) by section 421(a) of the Indian Education Act.

Parr C—[Pusric axp Trisar] Scroor. ConstRUCTION

We recommend against enactment of Part ¢ because we do not
believe that the Department of Interior should undertake a public
school construction assistance program which would duplicate the
program administered by the Department of Health, Education, and
Welfare under Public Law 81-815. ;

We defer to the Department of Health, Education, and Welfare
as to the operation, funding, or other aspects of the Public Law 81—
815 program and its relation to Part C.

Parr D—Yours Intery Procram

Part D would authorize the Secretary of Interior to establish an
Indian youth intern program “to provide meaningful and career-
related work opportunities” for Indian youth who are not enrolled
in eduecational programs during the summer months.

We recommend against enactment of Part D because there is au-
thority for such a program under the Snyder Act ( 25 U.S.C. 13)
or for those 18 years or older, under the Public Law 84-959, as
amended (25 U.S.C. 309) vocational and on-the-job training programs
administered by this Department.

Part E—EbpuvcatioNnar ResearcH AND DEVELOPMENT

Part E would authorize grants to or contracts with universities,
colleges, nonprofit organizations, or individuals “for research, surveys,
and demonstrations in the field of Indian education” and for the dis-
semination of the information derived.
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We recommend that Part E not be enacted because it duplicates
authority we have under the Snyder Act (25 U.S.C. 13) to accomplish
the same purposes by contract.

Parr F—Apvrr, Vocarioxar, anp Earey Crrnproon Epvcarion

Section 213 would require the Secretary of Interior to present a
report to the 94th Congress by March 1975 which is to include a
number of education and training program proposals and an assess-
ment of the capability of the Federal Government to measure effec-
tively and accurately the educational progress and achievement of
Indian people.

We recommend against enactment of Part F because the develop-
ment and evolution of such programs is a continuing responsibility
og)ours and is currently authorized under the Snyder Act (25 U.S.C.
13). '

Parr G—GeNEgrar ProvisioNs

Section 215 would prohibit any Title 1T funds going to any school
district unless this Department is satisfied that the quality and stand-
ard of education, including facilities and auxiliary services, for Indian
students enrolled in snch distriet’s schools are at least equal to that pro-
vided all other students from resources other than Title IT of S. 1017, A
similar provision applicable only to Part C (School Construction) is
included in section 206 (d). We have no objection to section 215 which
ii consistent with section 8 (25 U.S.C. 454) of the Johnson O'Malley

ct.

Section 216 would require any funds made available under Title T1
of S. 1017 (other than under Part B, “Preparation of Professionals in
Indian Education”) be made available directly to “public agencies and
Indian tribes, institutions, and organizations” but specifically permits
those recipients to “contract for necessary serviees with any appro-
priate individual, organizatien, or corporation.” We have no objection
to this section but for clarification and consistence in terminology we
suggest that the phrase “public agencies and Indian tribes, institutions,
and organizations” be changed to “public agencies and tribal organiza-
tions” since section 4(c¢) defines “tribal organization” to include tribal
governing bodies and certain other organizations. If the reference to
“Indian * * * institutions” is intended to mean institutions not inciuded
in the definition of “tribal organization”. that fact should be elarified
and such institutions more precisely identified.

Section 217 provides for the development of rules and regulations to
implement Title IT in a manner similar to that specified for Title T in
section 107 and discussed, in outr report. on Title I. We have no objection
to the provision, however the Committee may wish to consider avoiding
unnecessary repetition by combining sections 107 and 217 into a single
section applicable to both titles.

We do not recommend enactment of section 218 as passed by the
Senate. '

Section 218 provides that the “Secretary is authorized and directed
to provide funds, pursuant to [S. 1017; the Johnson O'Malley Act;]
or any other authority granted to him to any tribe or tribal organiza-
tion which controls and manages any previously private school” and
requires an annual report to the Congress on such assistance. We are
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already contracting to provide financial assistance for the operation
of such schools. However, we do not now have authority such as pro-
posed in section 206(c) to assist the construction, alteration, or the
improvement of tribal or other non-Federal facilities. )

As written, section 218 apparently seeks to prohibit any discretion
on this Department’s part as to the provision of the financial assist-
ance authorized. We consider such a requirement seriously wrong
because it could require Federal assistance to the operation and, in
connection with section 206(c), even the construction of schools or
related facilities which could divert students from existing adequate
public or Bureau of Indian Affairs (BIA) schools. In addition, the
lack of any standards as to the amount of assistance that the Depart-
ment would be “directed” to furnish could dead to disputes and
litigation.

However, there are cases where Indian children are now being edu-
cated in sectarian or tribal schools. In some of these cases adequate
public or BIA school facilities are not available in the locality, and
the closing of the sectarian or tribal schools would not only be distress-
ful to the parents and children involved but could result in the chil-
dren being sent to a BIA boarding school. Therefore, to avoid such
circumstances, this Department should have discretionary authoritv
to provide financial assistance to tribal schools which were formerly
private schools. In line with the provisions set out in 25 U.S.C. 278 and
the constitutional problems that would be involved, we do not believe
that assistance can be extended to sectarian schools.

In the case of assistance for construction, alteration, or improvement.
we would limit our assistance to temporary measures necessary to
remedy unsafe or unhealthy conditions where existing public or BIA
school facilities in the locality need to be improved or enlarged to
accommodate the transfer of such students. Where existing public or
BIA school facilities are adequate to accommodate the students in a
tribal school we would provide no assistance for construction, altera-
tion, improvement or for any operational costs which would not be costs
borne by the Federal government if the students attended public or
BIA schools in the locality.

We also believe that tribal schools aided by Federal funds should
be owned by such tribes rather than only controlled and managed by
them as provided in section 218,

We recommend that section 218 be enacted if it is rewritten in a
manner such as follows:

“Sec. 218. The Secretary is authorized to enter into contracts to pro-
vide assistance from funds appropriated pursuant to the Act of Novem-
ber 2, 1921 (42 Stat. 208) or the Act of April 16, 1034 (48 Stat. 596),
as amended, to any tribal organization which owns, controls, and
manages a previously private school and related facilities to assist
in the operation, alteration, or improvement of such achool and related
facilities: Provided, That such assistance shall be in such amounts and
subject to such terms and conditions as the Secretary shall determine
in consultation with the tribal organization involved.”

It should be noted that under section 102 of S. 1017, a tribe may
contract for the operation of Bureau schools serving their children
and that section 202 assures Indian involvement in the public school
activities assisted under the Johnson-O’Malley Act.
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Section 219 declares that assistance provided under S. 1017 for the
education of Indian children in public schools is in addition and sup-
plemental to assistance provided under the Indian Education Act. We
recommend against enactment of this section because we believe that
such assistance could be duplicative,

The Office of Management and Budget has advised that there is no

" objection to the presentations of this report from the standpoint of

the Administration’s programs.
Sincerely yours,
) JouaN Kyi,
Assistant Secretary of the Interior.

ComrrroLLer GENERAL oF THE UNrTeED StTATES,
Washington, March 20, 197},
Hon. James A, Harey,
Chairman, Committee on Interior and Insular A ffairs,
House of Representatives.

DI:JAR Mg, Coammax: We are providing you with our comments
on 3. 1017, 93d Congress, which, if enacted, would be cited as the
“Indian Self-Determination and Education Reform Act,” as reported
by the Senate Committee on Interior and Insular Affairs on Feb-
ruary 7, 1974. Your Committee has scheduled hearings on this and
similar bills for later this month. We are enclosing for your informa-
Emn a copy of our report of May 28, 1970, to the Congress entitled
‘Administration of Program for Aid to Public School Education of
Indian Children Being Improved,” B-161468.

Section 102 directs the Secretary of the Interior, upon request of
any Indian tribe, to enter into a contract or contracts with any tribal
organization of any such Indian tribe to plan, conduct, and administer
programs, or portions thereof, which the Secretary is authorized to
administer for the benefit of Indians. The section provides that the
Secretary may initially decline to enter into any contract requested by
an Indian tribe under certain circumstances. Section 103 contains a
similar contracting provision for programs administered by the
Secretary of Health, Education, and Welfare.

We noted that sections 102 and 103 do not provide for reassumption
of the administration of programs by the respective Secretaries if it
is determined that the programs assumed by an Indian tribal orga-
nization are being administered in a manner which involves the viola-
tion of the rights or endangers the health, safety, or welfare of indi-
viduals served by such programs, or of the general public, or that there
it gross negligence or mismanagement in tribal organizations’ han-
dling of Federal funds or the operations of the programs. We suggest,
therefore, that language similar to the following be included in a new
section of the bill.

“In any case when the appropriate Secretary subsequently deter-
mines that a program or service assumed by an Indian tribal organi-
zation is being accomplished in a manner which involved (1) the
violation of the rights or endangers the health, safety, or welfare of
individuals served by such program or service, or (2) gross negligence
or mismanagement 1n the handling or use of Federal funds provided
to the organization pursuant to this Act, the appropriate ézzcretary
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may, under regulations prescribed by him and after providing notice
and hearing to such Indian tribal organization, reassume control or
operation of such program or service if he determines that the organi-
zation has not taken corrective action as prescribed by the appropriate
Secretary. The appropriate Secretary may retain control of such pro-
gram or service until such time as he is satisfied that the violations of
rights, endangerment of health, safety, or welfare, or the gross neg-
ligence or mismanagement which necessitated the reassumption has
been corrected.”

Section 106{b) would provide that payments of any grants or under
any contracts pursuant to sections 102, 103, or 104 may be made in ad-
vance or by way of reimbursement and in such installments and on such
conditions as the appropirate Secretary deems necessary to carry out
the purposes of the bill. We suggest that the Committee consider revis-
ing section 106(b) to provide that such payments be made consistently
with applicable Treasury regulations so as to minimize the time elaps-
ing between the date of payment and the disbursement thereof by the
State in order to save the Government interest costs. See section 203 of
the Intergovernmental Cooperation Act of 1968, Pub. L. 90-577, 82
Stat. 1101, and Treasury Department Cirenlar No. 175. (Third Revi-
sion) 1973, 81 CFR 205. :

Section 106(f) provides that contracts authorized under sections 102
and 103 and grants pursuant to section 104 include provisions for the
performance of personal services which would otherwise be performed
by Federal employees; Provided, That the Secretary shall not make
any contract which would impair his ability to discharge his trust re-
sponsibilities to amy Indian tribe or individuel. (Italic added.)
Also, sec. 111 provides that nothing in title I shall be construed as
authorizing or requiring the termination of any existing trust respon-
sibility of the United States with respect to the Indian people. We
believe that the ramifications of these sections are very broad and
might result in serious misunderstandings and problems in the future.

In our audits of Indian affairs activities, we noted that the Federal
Government’s specific trust responsibilities were not defined clearly
in legislation or in administrative regulations and that Bureau of
Indian Affairs officials often had difficulty in determining where the
trust responsibilities end and the concept of Indian self-determination
begins. This situation has led to disagreements between the Bureau
and the tribes as to the duties and responsibilities of each party and
has resulted in charges that the Bureau has abrogated its trust respon-
sibilities, We noted also that, in the past, Indian tribes that had
planned, conducted, and administered Federal Indian programs under
existing statutory authority had sometimes wade decisions which
proved to be unsatisfactory. In several cases, the tribes retroceded the
administration of the programs to the Bureau and brought suit against
the Secretary for abrogation of the trust responsibility.

The Committee may wish to consider the need for revising section
106(f) to clarify the Federal Government’s trust responsibilities to
the Indian people and to define the duties and responsibilities of Indian
tribes under the self-determination program. The Committee may also
wish to consider amending section 111 of the bill to provide that Indian
tribes shall bear the responsibility for their actions and decisions in
administering Federal Indian programs and to clarify the conditions
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when, if at all, the Secretary shall be held accountable for such actions
and decisions under the trust responsibility concept. ] '

Section 107(a) provides, among other things, that prior to the
issuance of rules and regulations, the Secretary of the Interior and
the Secretary of Health, Education, and Welfare shall consult with
national and regional Indian organizations; present the proposed
rules and regulations to the Interior and Insular Affairs Committees
of the Senate and House of Representatives; and publish the proposals
in the Federal Register for the purpose of receiving comments from
interested parties. Section 107(b) provides that prior to revision or
amendment of any rules or regulations promulgated pursuant to sub-
section (a), the respective Secretary or Secretaries shall consult with
national and regional Indian organizations and publish proposed revi-
sions in the Federal Register not less than sixty days prior to the
effective date of the proposed amendments or revisions in order to
receive comments from interested parties. The Committee may wish
to consider if proposed revisions or amendments should also be sub-
mitted to the respective Interior and Insular Affairs Committees.

The first sentence of section 108 provides that an Indian tribal
organization receiving or expending funds pursuant to a contract or
grant under this title shall submit a report to the appropriate Secre-
tary. The second sentence provides that the reports and records of the
organization with respect to such contract or Cgrant shall be subject to
audit by the appropriate Secretary and the omptroller General. To
assure that the goals of the second sentence are achieved and that the
appropriate Secretary and the Comptroller General have sufficient
authority to review the activities carried out pursuant to this title, we
suggest that the second sentence be deleted and that the following new
subsections to section 108 be inserted:: )

“Fach recipient of Federal assistance under this Act, pursuant to
grants, subgrants, contracts, subcontracts, loans or other arrange-
ments, entered into other than by formal advertising, and which are
otherwise authorized by this Act, shall keep such records as the Secre-
tary shall prescribe, including records which fully disclose the amount
ang disposition by such recipient of the proceeds of such assistance,
the total cost of the project or undertaking in connection with which
such assistance is given or used, the amount of that portion of the cost
of the project or undertaking supplied by other sources, and such
other records as will facilitate an effective andit. )

“The Secretary and the Comptroller General of the United States,
or any of their duly authorized representatives, shall, until the expira-
tion of three years after completion of the project or undertaking
referred to in the preceding subsection of this section, have access for
the purpose of audit and examination to any books, documents, papers,
and records of such recipients which in the opinion of the Secretary or
the Comptroller General may be related or pertinent to the grants,
contracts, subcontracts, subgrants, loans or other arrangements re-
ferred to in the preceding subsection.”

Part A of title IT of the bill, Education of Indians in Public Schools,
would replace the educational programs authorized in the Johnson-
O’Malley Act of 1934 (48 Stat. 596), as amended. Section 203(a) pro-
vides a formula for the distribution of Federal funds for the education
of federally recognized Indian children in the public schools of the
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States. Section 203 (a) also provides that additional funds i an amount
not less than 20 percent of the amount determined by the formula shall
be provided to the affected school distriets for a variety of special pro-
grams designed to meet the special needs of Indian pupils in public
schools. -

In our May 28, 1970, report to the Congress, we pointed out that the
Johnson-O’Malley program was based on the concept that education
is a responsibility 0? the State and that Indian children from a reserva-
tion are citizens of the State where the reservation is situated and are
entitled to the same public education as is provided to other children
in that State. We pointed out also that the Johnson-O’Malley program
was considered to be a supplemental program in that funds were to be
limited to school districts which, after exhausting all other sources of
revenue including other Federal aid, are unable to operate schools at
adequate State standards.

In our report we stated that we had found that (1) funds had been
provided to counties and school districts where needs may not have

existed and the funds may not have benefited Indian children from

regervations; (2) the Federal government had paid the full cost of
educating Indian children living in Federal dormitories while attend-
ing public schools, even though most of the children attending the
schools were residents of the State; (3) no reduction had been made
for the State aid received by the school distriets for educating Indian
children participating in the dormitory program; and (4) the distribu-
tion of Federal funds to the school districts appeared to have been
improper or there was no assurance that the funds had been used
for their intended purpose. We recommended that the Secretary of
the Interior require the Bureau of Indian Affairs to furnish program
funds on the basis of demonstrated financial need, encourage State
and local participation in the cost of educating Indian children who
live in Federal dormitories, and implement additional methods of
snupervision and control over the distribution and use of funds by
the school districts. i
We believe that the formula provided for in section 203(e) of the
bill will assist in correcting some of the problems set forth in our
report and result in a more equitable distribution of Federal Indian
education funds to those States and school districts with the greatest
needs. In our opinion, however, section 203(a) will not insure that
additional funds provided for special programs designed to meet
the special needs of Indian pupils are used for the purposes intended.
Therefore, the Committee may wish to consider revising section 203 (a)
to provide that States and school districts receiving funds for special
education programs under this section shall report annually to the
Secretary of the Interior on the uses made of such funds and on how
the actual use of the funds compares with the planned use of the
funds set forth in the education plan approved by the Secretary. This
report will assist the Secretary in implementing our recommendation,
infra.. that he be required to perform periodic program evaluations.
Sec. 203(c) would require the Secretary to enter into a contract with
the State education agency of any State the public education of which
is affected by a contract or contracts pursuant to section 202, regard-
less of who the contractor or contractors may be, to provide the pro-
fessional and support staff and administrative services necessary to
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assist local schoot dstricts affected by such contract or coﬂ:xaﬁéi l;l’f
implementing the purposes of title 1I. We suggest fohatk t}xe S
imittee consider revising this provision so as to authorize I'&l mna" o
require such contracts because some contracts under this tit }f} 1 ag B
competent and qualified and, therefore, would not need technic

sistance from the State education agencies.

, would provide that, in establishing and carrymng out
thg iild%;?l %Zguth intelgl program, the Secretary shall take sucl_l aC‘:t»lf((J)I;
as may be necessary Lo assure that there shall be one supenils?;lent
each twenty Indian youth interns during their period of enap (')}naf -
The section does not, however, set forth the purpose or Iut}e? o
supervisor or indicate by whom the supervisor 1S to be employ 8(,1. 1
Committee may wish to consider revising section 212(7) to claniy
th%??e ﬁ?tgﬁ:%at title IT of the bill contains no provisions to requn'g thrtz
recipients of Federal funds to maintain adequate records or t.lo au ﬂlloii‘
ize the Secretary of the Interior and the Comptroller General, or the :
duly authorized representatives, to have access for the‘ purposes O(E
audit and examination to any relevant books, documents, papers, gn !
records of the recipients of Federal funds. We suggest, tgheret(;:g% };ll_
language similar to that suggested with respect to section 108 be 1

I " . 'I. - . v N
Gl%%zdgﬁtggea{so that the bill does not specifically provide for ag
evaluation of the program by the Secretaries of the? Il}termz; Ian )
Health, Education, and Welfare. It is our view that pr ogmn:; eva uad
tion is a fundamental part of effective program a@mlmit-i:a ion &tllle
that the responsibility for evaluations should rest n_nt»'la, }) %ponr e;g
responsible agencies. In line with this concept, we believ edt ;e, ¢ ?lzi?}iicfl
should attempt to specify the kinds of information an , ei; s W rich
will enable it to better assess how well programs are WO% s'mgm id
whether alternative approaches may offer greater prom}ise.} 1e *;fwe e
happy to work with the Committee in developing speciiic languag
}0%&::122(; also providing our comments on the bill to the Chairman of
the Senate Interior and Insular A fiairs Committee.

Sincerely yours, —
Deputy Comptroller General of the United States.

@)
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Rinetp-third Congress of the MWnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-first day of January,
~ one thousand nine hundred and seventy-four

An Act

To provide maximum Indian participation in the Government and education of
the Indian people; to provide for the full participation of Indian tribes in
programs and services econducted by the Federal Government for Indians and
to encourage the development of human resources of the Indian people; to
establish a program of assigtance to upgrade Indian education ; to support the
right of Indian citizens to control their own educational activities; and for
other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Indian Self-Determination and Education Assistance
Act™.

CONGRESSIONAL FINDINGS

Sec. 2. (a) The Congress, after careful review of the Federal
(Government’s historical and special legal relationship with, and result-
ing responsibilities to, American Indian people, finds that—

(1) the prolonged Federal domination of Indian service pro-
grams has served to retard rather than enhance the progress of
Indian people and their communities by depriving Indians of the
full opportunity to develop leadership skills crucial to the realiza-
tion of self-government, and has denied to the Indian people an
effective voice in the planning and implementation of programs
for the benefit of Indians which are responsive to the true needs
of Indian communities; and

(2) the Indian people will never surrender their desire to con-
trol their relationships both among themselves and with non-
Indian governments, organizations, and persons.

(b) The Congress further finds that—

(1) true self-determination in any society of people is depend-
ent upon an educational process which will insure the development
of qualified people to fulfill meaningful leadership roles;

(2) the Federal responsibility for and assistance to education
of Indian children has not effected the desired level of educational
achievement or created the diverse opportunities and personal
-satisfaction which education can and should provide; and

(3) parental and community control of the educational process
is of crucial importance to the Indian people.

DECLARATION OF POLICY

Sec. 3. (a) The Congress hereby recognizes the obligation of the
United States to respond to the strong expression of the Indian people
for self-determination by assuring maximum Indian participation in
the direction of educational as well as other Federal services to Indian
communities so as to render such services more responsive to the needs
and desires of those communities.

(b) The Congress declares its commitment to the maintenance of
the Federal Government’s unique and continuing relationship with
and responsibility to the Indian people through the establishment of
a meaningful Indian self-determination policy which will permit an
orderly transition from Federal domination of programs for and
services to Indians to effective and meaningful participation by the
Indian people in the planning, conduct, and administration of those
programs and services.

(¢) The Congress declares that a major national goal of the United
States is to provide the quantity and quality of educational services
and opportunities which will permit Indian children to compete and
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excel in the life areas of their choice, and to achieve the measure of
self-determination essential to their social and economic well-being.

DEFINITIONS

Skc. 4. For the purposes of this Act, the term—

(a) “Indian” means a person who is a member of an Indian
tribe;

(b)’ “Indian tribe” means any Indian tribe, band, nation, or
other organized group or community, including any Alaska
Native village or regional or village corporation as defined in or
established pursuant to the Alaska Native Claims Settlement Act
(85 Stat. 688) which is recognized as eligible for the special pro-
grams and services provided by the United States to Indians
because of their status as Indians;

(¢) “Tribal organization” means the recognized governing body
of any Indian tribe; any legally established organization of
Indians which is controlled, sanctioned, or chartered by such
governing body or which is democratically elected by the adult
members of the Indian community to be served by such organiza-
tion and which includes the maximum participation of Indians in
all phases of its activities: Provided, That in any case where a
contract is let or grant made to an organization to perform services
benefitting more than one Indian tribe, the approval of each such
Indian tribe shall be a prerequisite to the letting or making of
such contract or grant;

(d) “Secretary”, unless otherwise designated, means the Secre-
tary of the Interior;

(1) “State education agency” means the State board of educa-
tion or other agency or officer primarily responsible for supervision
by the State of public elementary and secondary schools, or, if
there is no such officer or agency, an officer or agency designated
by the Governor or by State law.

REPORTING AND AUDIT REQUIREMENTS

Skc. 5. (a) Each recipient of Federal financial assistance from the
Secretary of Interior or the Secretary of Health, Education, and
Welfare, under this Act, shall keep such records as the appropriate
Secretary shall prescribe, including records which fully disclose the
amount and disposition by such recipient of the proceeds of such
assistance, the cost of the project or undertaking in connection with
which such assistance is given or used, the amount of that portion of
the cost of the project or undertaking supplied by other sources, and
such other records as will facilitate an effective audit.

(b) The Comptroller General and the appropriate Secretary, or
any of their duly authorized representatives, shall, until the expira-
tion of three years after completion of the project or undertaking
referred to in the preceding subsection of this section, have access (for
the purpose of audit and examination) to any books, documents,
papers, and records of such recipients which in the opinion of the
Comptroller General or the appropriate Secretary may be related or
pertinent to the grants, contracts, subcontracts, subgrants, or other
arrangements referred to in the preceding subsection.

(¢) Each recipient of Federal financial assistance referred to in
subsection (a) of this section shall make such reports and information
available to the Indian people served or represented by such recipient
as and in a manner determined to be adequate by the appropriate
Secretary.

P
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(d) Any funds paid to a financial assistance recipient referred to
in subsection (a) of this section and not expended or used for the
gurposes for which paid shall be repaid to the Treasury of the United

tates.
PENALTIES

Sec. 6. Whoever, being an officer, director, agent, or employee of,
or connected in any capacity with, any recipient of a contract, sub-
contract, grant, or subgrant pursuant to this Act or the Act of
April 16, 1934 (48 Stat. 596), as amended, embezzles, willfully mis-
applies, steals, or obtains by fraud any of the money, funds, assets, or
property which are the subject of such a grant, subgrant, contract, or
subcontract, shall be fined not more than $10,000 or imprisoned for
not more than two years, or both, but if the amount so embezzled,
misapplied, stolen, or obtained by fraud does not exceed $100, he shall
be fined not more than $1,000 or imprisoned not more than one year,
or both.

WAGE AND LABOR STANDARDS

Src. 7. (a) All laborers and mechanics employed by contractors of
subcontractors in the construction, alteration, or repair, including
painting or decorating of buildings or other facilities in connection
with contracts or grants entered into pursuant to this Act, shall be
paid wages at not less than those prevailing on similar construction
1n the locality, as determined by the Secretary of Labor in accordance
with the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494), as
amended. With respect to construction, alteration, or repair work to
which the Act of March 3, 1921 is applicable under the terms of this
section, the Secretary of Labor shall have the authority and functions
set forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176;
64 Stat. 1267) and section 2 of the Act of June 13,1934 (48 Stat. 948,
40 U.S.C. 276c).

(b) Any contract, subcontract, grant, or subgrant pursuant to this
Act, the Act of April 16,1934 (48 Stat. 596), as amended, or any other
Act authorizing Federal contracts with or grants to Indian organiza-
tions or for the benefit of Indians, shall require that to the greatest
extent feasible—

(1) preferences and opportunities for training and employ-
ment in connection with the administration of such contracts or
grants shall be given to Indians; and

(2) preference in the award of subcontracts and subgrants in
connection with the administration of such contracts or grants
shall be given to Indian organizations and to Indian-owned eco-
nomic enterprises as defined in section 8 of the Indian Financing

Act of 1974 (88 Stat. 77).

CARRYOVER OF FUNDS

Skc. 8. The provisions of any other laws to the contrary notwith-
standing, any funds appropriated pursuant to the Act of November 2,
1921 (42 Stat. 208), for any fiscal year which are not obligated and
expended prior to the beginning of the fiscal year succeeding the fiscal
year for which such funds were appropriated shall remain available
for obligation and expenditure during such succeeding fiscal year.
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tained by the proposed contract : Provided further, That the Secretary
of Health, Education, and Welfare, in arriving at his finding, shall
consider whether the tribe or tribal organization would be deficient in
performance under the contract with respect to (A) equipment, (B)
bookkeeping and accounting procedures, (C) substantive knowledge
of the program to be contracted for, (D) community support for the
contract, () adequately trained personnel, or (F') other necessary
components of contract performance.

(b) Whenever the Secretary of Health, Education, and Welfare
declines to enter into a contract or contracts pursuant to subsection (a)
of this section, he shall (1) state his objections in writing to the tribe
within sixty days; (2) provide, to the extent practicable, assistance
to the tribe or tribal organization to overcome his stated objections;
and (38) provide the tribe with a hearing, under such rules and regula-
tions as he shall promulgate, and the opportunity for appeal on the
objections raised.

(c) The Secretary of Health, Education, and Welfare is authorized
to require any tribe requesting that he enter into a contract pursuant
to the provisions of this title to obtain adequate liability insurance:
Provided, however, That each such policy of insurance shall contain
a provision that the insurance carrier shall waive any right it may
have to raise as a defense the tribe’s sovereign immunity from suit,
but that such waiver shall extend only to claims the amount and
nature of which are within the coverage and limits of the policy and
shall not authorize or empower such insurance carrier to waive or
otherwise limit the tribe’s sovereign immunity outside or beyond the
coverage and limits of the policy of insurance.

GRANTS TO INDIAN TRIBAL ORGANIZATIONS

Skc. 104. (a) The Secretary of the Interior is authorized, upon the
request of any Indian tribe (from funds appropriated for the benefit
of Indians pursuant to the Act of November 2, 1921 (42 Stat. 208),
and any Act subsequent thereto) to contract with or make a grant or
grants to any tribal organization for—

(1) the strengthening or improvement of tribal government
(including, but not limited to, the development, improvement,
and administration of planning, financial management, or merit
personnel systems; the improvement of tribally funded programs
or activities; or the development, construction, improvement,
maintenance, preservation, or operation of tribal facilities or
resources) ;

(2) the planning, training, evaluation of other activities
designed to improve the capacity of a tribal organization to
enter into a contract or contracts pursuant to section 102 of this
Act and the additional costs associated with the initial years of
operation under such a contract or contracts;

(3) the acquisition of land in connection with items (1) and
(2) above: Provided, That in the case of land within reserva-
tion boundaries or which adjoins on at least two sides lands held
in trust by the United States for the tribe or for individual
Indians, the Secretary of Interior may (upon request of the
tribe) acquire such land in trust for the tribe; or

(4) the planning, designing, monitoring, and evaluating of
Federal programs serving the tribe.

(b) The Secretary of Health, Education, and Welfare may, in
accordance with regulations adopted pursuant to section 107 of this
Act, make grants to any Indian tribe or tribal organization for—
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(1) the development, construction, operation, provision, or
maintenance of adequate health facilities or services including
the training of personnel for such work, from funds appropriated
to the Indian Health Service for Indian health services or Indian
health facilities; or

(2) planning, training, evaluation or other activities designed
to improve the capacity of a tribal organization to enter into a
contract or contracts pursuant to section 103 of this Act.

(¢) The provisions of any other Aet notwithstanding, any funds
made available to a tribal organization under grants pursuant to this
section may be used as matching shares for any other Federal grant
programs which contribute to the purposes for which grants under
this section are made.

PERSONNEL

Skc. 105. (a) Section 3371(2) of chapter 33 of title 5, United States
Code, is amended (1) by deleting the word “and” immediately after
the semicolon in clause (A); (2) by deleting the period at the end of
clause (B) and inserting in lieu thereof a semicolon and the word
“and”; and (3) by adding at the end thereof the following new clause:

“(C) any Indian tribe, band, nation, or other organized group
or community, including any Alaska Native village as defined in
the Alaska Native Claims Settlement Act (85 Stat. 688), which
is recogmized as eligible for the special programs and services
provided by the United States to Indians because of their status
as Indians and includes any tribal organization as defined in see-
tion 4(c) of the Indian Self-Determination and Education
Assistance Act.”

(b) The Act of August 5, 1954 (68 Stat. 674), as amended, is fur-
ther amended by adding a new section 8 after section 7 of the Act,
as follows:

“Skc. 8. In accordance with subsection {d) of section 214 of the
Public Health Service Act (58 Stat. 690), as amended, upon the request
of any Indian tribe, band, group, or community, commissioned officers
of the Service may be assigned by the Secretary for the purpose of
assisting such Indian tribe, group, band, or community in carrying
out the provisions of contracts with, or grants to, tribal organizations
pursuant to section 102, 103, or 104 of the Indian Self-Determination
and Education Assistance Act”.

(c¢) Paragraph (2) of subsection (a) of section 6 of the Military
Selective Service Act of 1967 (81 Stat. 100), as amended, is amended by
inserting after the words “Environmental Science Services Adminis-
tration” the words “or who are assigned to assist Indian tribes, groups,
bands, or communities pursuant to the Act of August 5, 1954 (68 Stat.
674), as amended”.

(d) Section 502 of the Intergovernmental Personnel Act of 1970 (84
Stat. 1909, 1925) is amended—

(1) by deleting the word “and” after paragraph (3);

(2% by deleting the period after paragraph (4) and inserting in
lieu thereof a semicolon and the word “and” ; and

(3) by adding at the end thereof the following new paragraph:

“(5) Notwithstanding the population requirements of section
203(a) and 303(c) of this Act, a ‘local government’ and a ‘gen-

eral local government’ also mean the recognized governing body
of an Indian tribe, band, pueblo, or other organized group or com-
munity, including any Alaska Native village, as (%:ﬁned in the
Alaska Native Claims Settlement Act (85 Stat. 688), which per-
forms substantial governmental functions. The requirements of
sections 203(c) and 303 (d) of this Act, relating to reviews by the
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Governor of a State, do not apply to grant applications from the
governing body of an Indian tribe, although nothing in this Act
18 intended to discourage or prohibit voluntary communication
and cooperation between Indian tribes and State and local
governments.”

(e) Notwithstanding any other law, executive order, or administra-
tive regulation, an employee serving under an appointment not limited
to one year or less who leaves Federal employment to be employed by
a tribal organization on or before December 31, 1985, in connection
with governmental or other activities which are or have been per-
formed by employees in or for Indian communities is entitled, if the
employee and the tribal organization so elect, to the following:

(1) To retain coverage, rights, and benefits under subchapter 1
of chapter 81 (“Compensation for Work Injuries”) of title 5,
United States Code, and for this purpose his employment with
the tribal organization shall be deemed employment by the United
States. However, if an injured employee, or his dependents in
case of his death, receives from the tribal organization any pay-
ment (including an allowance, gratuity, payment under an insur-
ance policy for which the premium is wholly paid by the tribal
organization, or other benefit of any kind) on account of the same
injury or death, the amount of that payment shall be credited
against any benefit payable under subchapter I of chapter 81 of
title 5, United States:Code, as follows:

(A) payments on account of injury or disability shall be
credited against disability compensation payable to the
injured employee ; and

(B) payments on account of death shall be credited against
death compensation payable to dependents of the deceased
employee.

(2) To retain coverage, rights, and benefits under chapter 83
(“Retirement”) of title 5, United States Code, if necessary
employee deductions and agency contributions in payment for
coverage, rights, and benefits for the period of employment with
the tribal organization are currently deposited in the Civil Service
Retirement and Disability Fund (section 8348 of title 5. United
States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed creditable
service under section 8332 of title 5, United States Code. Days of
unused sick leave to the credit of an employee under a formal
leave system at the time the employee leaves Federal employment
to be employed by a tribal organization remain to his credit for
retirement purposes during covered service with the tribal
organization.

(3) To retain coverage, rights, and benefits under chapter &)
(“Health Insurance”) of title 5, United States Code, if necessary
employee deductions and agency contributions in payment for
the coverage, rights, and benefits for the period of employment
with the tribal organization are currently deposited in the
Employee’s Health Benefit Fund (section 8909 of title 5, United
States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed service as
an employee under chapter 89 of title 5, United States Code.

(4) To retain coverage, rights, and benefits under chapter 87
(“Life Insurance”) of title 5, United States Code, if necessary
employee deductions and agency contributions in payment for
the coverage, rights, and benefits for the period of employment
with the tribal organizations are currently deposited in the
Employee’s Life Insurance Fund (section 8714 of title 5, United
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States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed service as
an_employee under chapter 87 of title 5, United States Code.

{(f) During the period an em]i;loyee is entitled to the coverage,
rights, and benefits pursuant to the preceding subsection, the tribal
organization employing such employee shall deposit currently in the
appropriate funds the employee deductions and agency contributions
required by paragraphs (2), (3), and (4) of such preceding subsection.

(g) An employee who is employed by a tribal organization under
subsection (e) of this section and such tribal organization shall make
the election to retain the coverages, rights, and benefits in paragraphs
(1), (2), (8), and (4) of such subsection (e) before the date of his
employment by a tribal organization. An employee who is employed
by a tribal organization under subsection (e) of this section shall con-
tinue to be entitled to the benefits of such subsection if he is emploved
by another tribal organization to perform serviee in activities of the
type described in such subsection.

(h) For the purposes of subsections (e), (f), and {g) of this see-
tion, the term “employee” means an employee as defined in section
2105 of title 5, United States Code.

(1) The President may prescribe regulations necessary to carry out
the provisions of subsections (e), (£}, (g), and (h) of this section
and to protect and assure the compensation, retirement, insurance,
leave, reemployment rights, and such other similar civil service
employment rights as he finds appropriate.

(j) Anything in sections 205 and 207 of title 18, United States Code
to the contrary notwithstanding, officers and employees of the United
States assigned to an Indian tribe as authorized under section 3372
of title 5, United States Code, or section 2072 of the Revised Statutes
(25 U.8.C. 48) and former officers and employees of the United States
employed by Indian tribes may act as agents or attorneys for or appear
on behalf of such tribes in connection wth any matter pending before
any department, agency, court, or commission, including any matter
in which the United States is a party or has a direct and substantial
interest : Provided, That each such officer or employee or former officer
or employee must advise in writing the head of the department, agency,
court, or commission with which he is dealing or appearing on behalf
of the tribe of any personal and substantial involvement he may have
had as an officer or employee of the United States in connection with
the matter involved.

ADMINISTRATIVE PROVISIONS

Szc. 106. (a) Contracts with tribal organizations pursuant to sec-
tions 102 and 103 of this Act shall be in accordance with all Federal
contracting Jaws and regulations except that, in the discretion of the
appropriate Secretary, such contracts may be negotiated without
advertising and need not conform with the provisions of the Act of
August 24, 1935 (49 Stat. 793), as amended : Provided, That the appro-
priate Secretary may waive ahy provisions of such contracting laws
or regulations which he determines are not appropriate for the pur-
poses of the contract involved or inconsistent with the provisions of
this Act.

(b) Payments of any grants or under any contracts pursuant to
section 102, 103, or 104 of this Act may be made in advance or by way
of reimbursement and in such installments and on such conditions as
the appropriate Secretary deems necessary to carry out the purposes
of this title. The transfer of funds shall be scheduled consistent with
program requirements and applicable Treasury regulations, so as to
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minimize the time elapsing between the transfer of such funds from
the United States Treasury and the disbursement thereof by the tribal
organization, whether such disbursement occurs prior to or subsequent
to such transfer of funds. Tribal organizations shall not be held
accountable for interest earned on such funds, pending their disburse-
ment by such organization.

(¢) Any contract requested by a tribe pursuant to sections 102 and
103 of this Act shall be for a term not to exceed one year unless the
appropriate Secretary determines that a longer term would be advis-
able : Provided, That such term may not exceed three years and shall be
subject to the availability of appropriations: Provided, further, That
the amounts of such contracts may be renegotiated annually to reflect
factors, including but not limited to cost increases beyond the control
of a tribal organization.

" (d) Notwithstanding any provision of law to the contrary, the
appropriate Secretary may, at the request or consent of a tribal orga-
nization, revise or amend any contract or grant made by him pursuant
to section 102, 103, or 104 of this Act with such organization as neces-
sary to carry out the purposes of this title: Provided, however, That
whenever an Indian tribe requests retrocession of the appropriate
Secretary for any contract entered into pursuant to this Act, such
retrocession shall become effective upon a date specified by the appro-
priate Secretary not more than one hundred and twenty days from the
date of the request by the tribe or at such later date as may be mutu-
ally agreed to by the appropriate Secretary and the tribe.

(e) In connection with any contract or grant made pursuant to sec-
tion 102, 103, or 104 of this Act, the appropriate Secretary may permit
a tribal organization to utilize, in carrying out such contract or grant,
existing school buildings, hospitals, and other facilities and all equip-
ment therein or appertaining thereto and other personal property
owned by the Government within his jurisdiction under such terms and
conditions as may be agreed upon for their use and maintenance.

(f) The contracts authorized under sections 102 and 103 of this Act
and grants pursuant to section 104 of this Act may include provisions
for the performance of personal services which would otherwise be
performed by Federal employees including, but in no way limited to,
functions such as determination of eligibility of applicants for assist-
ance, benefits, or services, and the extent or amount of such assistance,
benefits, or services to be provided and the provisions of such assist-
ance, benefits, or services, all in accordance with the terms of the con-
tract or grant and applicable rules and regulations of the appropriate
Secretary : Provided, That the Secretary shall not make any contract
which would impair his ability to discharge his trust responsibilities to
any Indian tribe or individuals.

(g) Contracts and grants with tribal organizations pursuant to sec-
tions 102, 103, and 104 of this Act and the rules and regulations adopted
by the Secretaries of the Interior and Health, Education, and Welfare
pursuant to section 107 of this Act shall include provisions to assure
the fair and uniform provision by such tribal organizations of the
services and assistance they provide to Indians under such contracts
and grants.

(h) The amount of funds provided under the terms of contracts
entered into pursuant to sections 102 and 103 shall not be less than the
appropriate Secretary would have otherwise provided for his direct
operation of the programs or portions thereof for the period covered
by the contract: Provided, That any savings in operation under such
contracts shall be utilized to provide additonal services or benefits
under the contract.
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PROMULGATION OF RULES AND REGULATIONS

Sec. 107. (a) The Secretaries of the Interior and of Health, Educa-
tion, and Welfare are each authorized to perform any and all acts
and to make such rules and regulations as may be necessary and proper
for the purposes of carrying out the provisions of this title.

(b) (1) Within six months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Education,
and Welfare shall each to the extent practicable, consult with national
and regional Indian organizations to consider and formulate appro-
priate rules and regulations to implement the provisions of this title.

(2) Within seven months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Education,
and Welfare shall each present the proposed rules and regulations to
the Committees on Interior and Insular Affairs of the United States
Senate and House of Representatives.

(3) Within eight months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Educa-
tion, and Welfare shall publish proposed rules and regulations in
the Federal Register for the purpose of receiving comments from
interested parties. :

(4) Within ten months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Education,
and Welfare shall promulgate rules and regulations to implement the
provisions of this title.

(¢) The Secretary of the Interior and the Secretary of Health,
Education, and Welfare are authorized to revise and amend any rules
or regulations promulgated pursuant to this section: Provided, That
prior to any revision or amendment to such rules or regulations, the
respective Secretary or Secretaries shall present the proposed revision
or amendment to the Committees on Interior and Insular Affairs of
the United States Senate and House of Representatives and shall, to
the extent practicable, consult with appropriate national or regional
Indian organizations and shall publish any proposed revisions in the
Federal Register not less than sixty days prior to the effective date
of such rules and regulations in order to provide adequate notice to,
and receive comments from, other interested parties.

REPORTS

Skc. 108. For each fiscal year during which an Indian tribal organi-
zation receives or expends funds pursuant to a contract or grant under
this title, the Indian tribe which requested such contract or grant shall
submit to the appropriate Secretary a report including, but not limited
to, an accounting of the amounts and purposes for which Federal
funds were expended, information on the conduct of the program or
service involved, and such other information as the appropriate Secre-
tary may request.

REASSUMPTION OF PROGRAMS

Src. 1069. Each contract or grant agreement entered into pursuant to
sections 102, 103, and 104 of this Act shall provide that in any case
where the appropriate Secretary determines that the tribal organiza-
tion’s performance under such contract or grant agreement involves
(1) the violation of the rights or endangerment of the health, safety,
or welfare of any persons; or (2) gross negligence or mismanagement
in the handling or use of funds provided to the tribal organization
‘pursuant to such contract or grant agreement, such Secretary may,
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under regulations prescribed by him and after providing notice and
hearing to such tribal organization, rescind such contract or grant
agreement and assume or resume control or operation of the program,
activity, or service involved if he determines that the tribal organiza-
tion has not taken corrective action as prescribed by him: Provided,
That the appropriate Secretary may, upon notice to a tribal organiza-
tion, immediately rescind a contract or grant and resume control or
operation of a program, activity, or service if he finds that there is an
immediate threat to safety and, in such cases, he shall hold a hearing on
such action within ten days thereof. Such Secretary may decline to
enter into a new contract or grant agreement and retain control of such
program, activity, or service until such time as he is satisfied that the
violations of rights or endangerment of health, safety, or welfare
which necessitated the rescission has been corrected. Nothing in this
section shall be construed as contravening the Occupational Safety
and Health Act of 1970 (84 Stat. 1590), as amended (29 U.S.C. 651).

EFFECT ON EXISTING RIGHTS

Sgc. 110. Nothing in this Act shall be construed as—
(1) affecting, modifying, diminishing, or otherwise impairing
the sovereign immunity from suit enjoyed by an Indian tribe; or
(2) authorizing or requiring the termination of any existing
trustlresponsibility of the United States with respect to the Indian
people.

TITLE II—THE INDIAN EDUCATION ASSISTANCE ACT

Skc. 201. This title may be cited as the “Indian Education Assistance
Act”.
Parr A—EpucatioNn or INprians v PusLic Scuoors

Src. 202. The Act of April 16, 1934 (48 Stat. 596), as amended, is
further amended by adding at the end thereof the following new
sections: :

“Sxc. 4. The Secretary of the Interior shall not enter into any con-
tract for the education of Indians unless the prospective contractor
has submitted to, and has had approved by the Secretary of the Inte-
rior, an education plan, which plan, in the determination of the Sec-
retary, contains educational objectives which adequately address the
educational needs of the Indian students who are to be beneficiaries of
the contract and assures that the contract is capable of meeting such
objectives: Provided, That where students other than Indian students
participate in such programs, money expended under such contract
shall be prorated to cover the participation of only the Indian students.

“Sgc. 5. (a) Whenever a school district affected by a contract or con-
tracts for the education of Indians pursuant to this Act has a local
school board not composed of a majority of Indians, the parents of
the Indian children enrolled in the school or schools affected by such
contract or contracts shall elect a local committee from among their
number. Such committee shall fully participate in the development
of, and shall have the authority to approve or disapprove programs
to be conducted under such contract or contracts, and shall carry out
such other duties, and be so structured, as the Secretary of the Interior
shall by regulation provide : Provided, however, That, whenever a local
Indian committee or committees established pursuant to section 305
(b) (2) (B) (i1) of the Act of June 23,1972 (86 Stat. 235) or an Indian
advisory school board or boards established pursuant to this Act prior
to the date of enactment of this section exists in such school district,
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school. The Secretary shall transmit annually to the Committees on
Interior and Insular Affairs of the United States Senate and House

of Representatives a report on the educational assistance program
conducted pursuant to this section.

Src. 209. The asgistance provided in this Act for the education of
Indians in the public schools of any State is in addition and supple-

mental to assistance provided under title IV of the Act of June 23,1972
(86 Stat. 235).

Speaker of the House of Representatives.

Vice President of the United States and
Pregident of the Senate.
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THE WHITE HOUSE
STATEMENT BY THE PRESIDENT

I have 8igned into law S. 1017, the Indlan
Self -Determination and Education Assistance Act. My
Administration is committed to furthering the self.
determination of Indian communities without terminating
the speclal relationships between the Federal Government
and. the Indlan people.

The Congress is to be congratulated for 1ts passage
of this leglslation. It will enhance our efforts to
implement this policy of Indlan self-determination.

Title I of this act gives the permanence and stature
of law to the objective of my Administration of allowing -
indeed encouragling -- Indian tribes to operate programs
serving them under contract to the Federal Government.
Furthermore, with the passage of this act, Indian com
munities and their leaders now share with the Federal
Government the responsibility for the full reallization
of thils objective. It will be through the initiatives
of Indlan communities that the authorities provided in
this Act will be implemented. I urge these communitiles
to make the fullest possible use of them and pledge the
support of this Administration.

In addition to making this kind of contracting a
right , the act does much to make it feasible and practical.

For example. it authorizes the Bureau of Indian
Affairs to make grants to tribal organizations to help
them develop the abllities of potential workers -- through
training and other means -- to operate these programs. At
the request of the tribe. it also allows Federal employees
who work in programs transferred to tribal operation to
continue working wilthout losing Federal fringe benefits,
thus maklng it possible for the tribe to begin operation
with a nucleus of experienced employees.

The granting authority provided in this act can
also be used to strengthen tribal governments and tribally
funded programs.

Title II, the Indian Education Assistance Act, amends
the Johnson 0'Malley Act to give the Indian community a
stronger role 1n approving or disapproving the use of
funds for children in public schools. It also provides
for better planning in the use of these funds to meet the
educational needs of the Indian students.

The enactment of this leglslation marks a milestone
for Indian people. It wlll enable this Administration to
work more closely and effectively with the tribes for the
betterment of all the Indlan people by assisting them in
meeting goals they themselves have set.








