The original documents are located in Box 21, folder “1975/01/04 S1017 Indian
Self-Determination and Educational Assistance Act” of the White House Records Office:
Legislation Case Files at the Gerald R. Ford Presidential Library.

Copyright Notice
The copyright law of the United States (Title 17, United States Code) governs the making of
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United
States of America his copyrights in all of his unpublished writings in National Archives collections.
Works prepared by U.S. Government employees as part of their official duties are in the public
domain. The copyrights to materials written by other individuals or organizations are presumed to
remain with them. If you think any of the information displayed in the PDF is subject to a valid
copyright claim, please contact the Gerald R. Ford Presidential Library.

Exact duplicates within this folder were not digitized.



Digitized from Box 21 of the White House Records Office Legislation Case Files at the Gerald R. Ford Presidential Library

ACTION

O
@@\ & W

% WASHINGTON
\&

January 2, 1975

THE WHITE HOUSE Last Day: January 4

45

/?‘}1;@" ~ MEMORANDUM FOR  THE BRESIDENT

13 "g: FROM: KEN |C

SUBJECT: Enrolled Bill S. 1017 - Indian
Self-Determination and Educational
Assistance Act

Attached for your consideration is H.R. 1017, sponsored by
Senator Jackson, which:

-— Directs the Secretaries of Interior and Health,
Education and Welfare to contract with Indian tribes
for tribal operation of programs and services now
provided by the Bureau of Indian Affairs and the Indian
Health Service;

-- establishes guidelines and criteria for such contracts;

-- provides more Indian control over Federal contracts with
public schools educating Indian students; and

-- authorizes Interior to fund construction of public
schools on or near reservations.

OMB recommends approval and provides additional background
information in its enrolled bill report (Tab A).

Max Friedersdorf (Loen) and Phil Areeda both recommend approval.
Paul Theis has approved the text of the proposed signing statement.

RECOMMENDATION

That you sign S. 1017 (Tab C)

Signing Statement (Tab B)

Approve M 5 Disapprove




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 311974

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill S. 1017 - "Indian Self-Determination

and Education Assistance Act"
Sponsor - Sen. Jackson (D) Washington and 15 others

Last Day for Action

January 4, 1875 - Saturday

Purgose

Directs the Secretaries of Interior and Health, Education
and Welfare to contract with Indian tribes for tribal
operation of programs and services now provided by the
Bureau of Indian Affairs and the Indian Health Service;
establishes guidelines and criteria for such contracts;
provides more Indian control over Federal contracts with
public schools educating Indian students; and authorizes
Interior to fund construction of public schools on or near
reservations.

Agency Recommendations

Office of Management and Budget Approval

Department of the Interior Approval (Signing
statement attached)

Civil Service Commission Approval

Department of Health, Education

and Welfare Defers to Interior
Department of Labor No position (Inferrally)
Discussion

The concept that Indian tribes should govern themselves has
been recognized in law since the earliest days of the
Republic. But actions of the Congress and the Bureau of
Indian Affairs over the years led to a situation in which



Federal officials rather than tribal governments administered
programs on the reservations. It became clear in the 1920's
that this policy was not effectively providing Indian people
with the necessary skills to function in the non-Indian
society. In response to the need to move away from paternalism
toward eventual Indian self-government, Congress enacted
legislation as early as 1934 which brought some measure of
Indian control. But that legislation and the other statutes
which the Bureau of Indian Affairs now uses to foster self-
government fall far short of the legislative basis needed to
give substance and credibility to the current Congressional
and Administration policy of maximum self-determination
consistent with the maintenance of the historic Federal trust
responsibility.

The Executive's commitment to self-determination was demonstrated
in President Nixon's special Indian message to the Congress in
July 1970 recommending a number of proposals, several of which
are embodied in the enrolled bill,.

Provisions

Title I (the "Indian Self-Determination Act") would direct

the Secretary of the Interior or the Secretary of HEW, upon

the request of a tribe, to enter into contracts under which

the tribe itself would operate programs now administered by

the Bureau of Indian Affairs or the Indian Health Service. The
appropriate Secretary could initially decline to contract by
making a finding that tribal performance would not be
satisfactory, but the bill stipulates that he must then provide
assistance to the tribe to overcome his objections.

To assist in carrying out the contracts, Interior would be
authorized to make grants from its annual Indian appropriations
for the purpose of strengthening tribal government and for the
acquisition of any necessary land within reservation boundaries.
Likewise, HEW would be authorized to make grants from IHS funds
for the construction and operation of health facilities and

for the training of health personnel.

The enrolled bill contains provisions covering such matters
as advance payments, auditing and reporting of accounts,
criminal penalties for misuse of contract funds, tribal use
of Federal buildings and property, and conditions under which
the appropriate Secretary could rescind a contract and resume
control of a program.




Under the bill, Federal employees now in Indian programs

who transfer to tribal employment in connection with such
contracts before December 31, 1985, could elect to continue
receiving Civil Service insurance and retirement benefits,
and the tribe would make the usual agency contributions to
the appropriate funds. 1In addition, tribes would be
considered local governments under the Intergovernmental
Personnel Act for the purpose of making cross-assignments of
personnel with Federal agencies, whether or not a tribe was
operating a program under contract.

Title II (the "Indian Education Assistance Act") would amend
the Johnson-0'Malley Act of 1934, under which States and
localities contract for the education of Indian children, to:

-- increase participation by Indian parents in
decisions affecting the education of their
children;

-- require each contractor to have an education
plan approved by the Secretary of the Interior;
and,

-=- provide full reimbursement to school districts
for the cost of educating out-of-State Indian
children.

Further, the Secretary of Interior would be required to submit
to the Congress by October 1, 1975:

-~ a comprehensive analysis of the Johnson-0O'Malley
Act;

~- a specific program to meet the needs of Indian
children attending public schools; and,

-- a specific program to assist the development of
Indian community colleges.

Title II would also authorize the Secretary of Interior to
contract with State and local educational agencies for the
purpose of building or acquiring schools on or near

reservations. 75% of any funds appropriated would be used



for projects which would otherwise qualify for Federal
"impact aid" monies, and would be spent on the basis of
priorities determined by the Commissioner of Education

under the "impact aid" Act. The remaining 25% of funds
would be spent at the discretion of the Secretary of
Interior, and would cover Indian-controlled contract and
private schools. Title II would authorize the appropriation
of $35 million for fiscal year 1975 and each of the four
succeeding fiscal years, and the enrolled bill requires that
any assistance given under its provisions would be in addition
to assistance under the Indian Education Act of 1972.

Finally, Interior would be directed to furnish the Congress
with a comprehensive evaluation of the effectiveness of the
school construction program and with recommendations regarding
transferring responsibility for certain Indian school
construction programs from HEW to Interior.

Administration Position

The Senate Interior Committee substantially incorporated

the self-determination proposals growing out of the President's
1970 message, but added Title II, authorizing a number of new
Indian education programs within the Department of the Interior.
When the Senate-passed bill came before the House Interior
Committee, Interior and HEW testified in favor of Title I

but strongly opposed almost all of the Senate's Title II on

the basis that the proposed programs would duplicate existing
HEW programs. The House Committee deleted a substantial
portion of Title II, but modified and strengthened the
provisions regarding school construction, and the House version
was enacted without change.

- Agency views

In its enrolled bill letter, HEW finds Title I "acceptable,”
but points out that the school construction provisions of
Title II substantially duplicate existing HEW authority for
construction in Indian areas. The Department states:

"We see no need for additional appropriations
authority with regard to such construction, and
the existence of parallel programs . . . can
only confuse potential grantees and increase
the administrative cost of providing such



assistance. We would expect that . . . no funds
will be requested for this part, and that school
construction in Indian areas will remain a function
of this Department . . . ."

But "realiz [ing] that the importance of other features of
S. 1017 undoubtedly outweigh the reservations we have . . .,"
HEW defers to Interior with regard to enactment.

Strongly urging your approval, Interior states in its
enrolled bill letter that "enactment of S. 1017 will be
the fulfillment of a great portion of the Indian self-
determination program supported by the Administration for
the last several years."

OMB Comment

Despite the potential problems presented by the construction
authorities in Title II, we agree with Interior that the
enrolled bill merits your approval since the provisions
strengthening Indian self-government make this proposal one

of the most significant pieces of Indian legislation in the
last 40 years. With regard to the school construction program,
no funds have been proposed in the fiscal 1976 budget to

fund these provisions, and we believe that the funds proposed
under existing HEW authorities are sufficient for this purpose.

Attached for your consideration is a signing statement prepared
by the Department of the Interior.

Director

Enclosures



U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

JAN 7 1975

Honorable Roy L. Ash

Director

Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Ash:

This is in response to your letter requesting comments
on 8. 1017, an enrolled enactment entitled the "Indian
Self~Determination and Education Assistance Act."

This bill, which provides for maximum Indian participa-
tion in the Government and education of the Indian
people, vests principal program authority and respon-
sibility in the Department of Interior. Therefore, we
defer to that Department regarding the self-determination
and educational assistance provisions of the bill.

However, one labor-related concern requires comment. 1In
general, the Department is opposed to the extension of
Federal Employees Compensation Act coverage to Federal em-
ployees transferring to a non-Federal payroll as will
occur under section 105(e) of the enactment. We would
not want this extension of Federal Employees Compensation
Act coverage to transferring Federal employees to become

a precedent for other extensions of this type. We would
not, however, recommend a veto on this basis.

We do recommend and expect that the Department will assist
in the promulgation of Presidential regulations to imple-
ment section 105(e), particularly the procedures for
billing the responsible party for the cost of this addi-
tional coverage.

Sincerely,

“/ o
Secretary of Labor



THE WHITE HOUSE

WASHINGTON

1/2/75

Judy:

The attached is an OMB draft
which Mr. Theis has edited.

It is in connection with Log No., 942 --

EB S. 1017 - Indian Self-Determination
and Educational Assistance Act.

Judy Morton






United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

DEC 27 W74

Dear Mr., Ash:

This responds to your requesi for our views on the enroclled
bill 8. 1017, "To promote maeximum Indian participation in the
Govermment and education of the Indian people; to provide for
the full participation of Indian tribes in programs and services
conducted by the Federal Government for Indians and to encourage
the development of the human resources of the Indian people;

to establish a program of assistance to upgrade Indian education;
to support the right to Indian citizens to control their own
educational activities; to train professionals in Indian educa-
tion; to establish an Indian youth intern program; and for other
purposes.”

We recommend that the President spprove the enrolled bill.

S. 1017 authorizes and directs the Secretary of the Interior and
the Secretary of Health, Education and Welfare to contract with
Indian tribes or tribal organizations for the operation of programs
and services provided by the Bureau of Indian Affairs and the
Indian Health Service under guidelines and criteria established

by the bill; amends the Johnson-0'Malley Act with respect to provide
ing more Indian control of contracts for assistance to public
schools enrolling Indian students; and authorizes the Secretary

of the Interior to provide assistance for construction to public
schools enrclling Indian students.

1. Background

The Administration is deeply committed to Indian self-determination.
The President stated in his message to Congress, on July 8, 1970,
transmitting his "Recommendations for Indian Policy:"

For years we have talked about encouraging Indians to
exercise greater self-determination, but our progress
has never been commensurate with our promises. Part

of the reason for this situation has been the threat ¥
of termination. But another reason is the fact that %
when a decision is made as to whether a Federal program Y\
will be turned over to Indian administration, it is M

the Federal authorities and not the Indian people who
finally make that decision.




This situation should be reversed. In my Jjudgment, it
should be up to the Indian tribe to determine whether
it is willing to assume administrative responsibility
for a service program which is presently administered
by a Pederal agency.

Enrolled bill S. 1017 represents a major step in the continuing
effort to strengthen the Federal commitment to Indian self-determin-
ation. The administration has articulated a policy of Indian
control and self-determination consistent with the maintenance

of the Federal trust responsibility and the unique Federal-Indian
relationship.

To accomplish this the Administration relies on a combination of
four basic Acts: through the use of the "Buy Indian" Act of 1910
(36 Stat. 861) competitive bidding of contracts with Indian tribes
can be waived: where the contracts relate directly to educational
services for Indian children in public schools, authority is found
in the Johnson-O'Malley Act of 1934 (48 Stat. 596), as amended;
while other services are contracted for through the Snyder Act of
1921 (L2 Stat. 737) to authorize tribal supervision over the Federal
employees. This curious mixture of broad interpretation and
unrelated statutes represented an attempt by the Department to
improve the quality of education and other services and to promote
greater self-determination for Indisn tribes. The difficulties in
straining statutory languasge beyond its original intent creates
numerous administrative and management problems which this legisla-
tion is designed to correct.

8. 1017 as enrolled substantially includes or meets the Indian Affairs
policy objectives of five (5) Administration legislation proposals
these proposals are: (1) the assumption of control proposals, first
made in 1970; (2) the proposal to permit Johnson-O'Malley contracts
with tribal govermments, first made in 1970; (3) the Federal employee
transfer to tribal employment proposal, first made in 1970; (L) the
tribal government grants proposal, first made in 1973; and (5) portions
of the proposal by the Civil Service Commission relating to tribal
eligibility concerning employment and grants for certain purposes.

S. 1017 was passed by the Senate on April 1, 1974, The House Committee
on Interior and Insular Affairs adopted several major amendments

to the Senate~-passed bill. Most of such amendments were recommended
by this Department and the General Accounting Office,




The House Interior Committee adopted three new sections in the
preliminary provisions of S. 101T7. These sections tightened up

the contracting requirements for contracts under the Act in the
areas of auditing and reporting, criminal penalties for misuse of
contract funds, applicability of the Davis~Bacon Act to contracts
under the Act, and preferences for Indians and Indian subcontractors.
Fach were recommendations of the Interior Department and GAD.

In title I, the Committee expanded the grant provisions of section
104 pursuant to our recommendation in our report to the Committee
dated May 17, 19T4. These grants are made in order to facilitate
contracting by tribes and tribal organizations under the terms of
the Act. The specific purposes for which the grants are to be

made are clarified and, to some extent, expanded and the authoriza~
tion for appropriations for such grants are made under the so-called
"Snyder Act" which is the general appropriation authorization for
the Bureau of Indian Affairs. A later amendment struck the specific
authorization provision contained in the Senate-passed bill.

Section 105 contains provisions relating to transfers of Civil
Service employees of the Bureau of Indian Affairs and the Indian
Health Service to tribal employment under contracts entered into
pursuant to the provisions of the title. The Committee adopted
amendments which (1) permit tribes and tribal contractors to be
eligible for grants from the Civil Service Commission under the
Intergovernmental Personnel Act to strengthen personnel administra-~
tion of the contractors; (2) permit Federal employees transferring

to tribal employment under such contracts to retain the wvarious

fringe benefits of Federal employment; and (3) exempt such transfer-
ring employees from the confliet-of-interest provisions of section 205
and 207 of title 18, U.S.C. which would be inappropriate to the circum~
stances of such contracts.

In title II the House Interior Committee deleted four parts authorizing
new programs in the area of Indian education within the Department

of the Interior. The Committee did so on the basis of this Depart-
ment's recommendation that authority already existed for such programs
and that in some cases, such programs were being implemented or

would be duplicative of existing programs.



II. Provisions of the Bill

A, Preliminary Provisions

Section 1 cites the bill as the "Indian Self-Determination and
Education Assistance Act."

Section 2 contains a statement of congressional findings and section 3
contains a declaration of congressional policy.

Section 4 contains the definitions of the terms included in the Act.
"Indian" means a member of an Indian tribe. "Indian tribe" is defined
to include the Alaska Native villages or Regional or Village Corpora—
tions under the Alaska Native Claims Settlement Act. "Tribal organiza-
tion" includes the governing body of an Indian tribe and Indian
organizations controlled, sanctioned, or chartered by such a goveraning
body or which are democratically elected by the Indian community to

be served. This latter definition includes a proviso giving each

tribe to be served under a contract or grant the right to approve

the organization receiving the contract or grant.

Section 5 contains record keeping regquirements, provision for GAO
and Interior Department audits, requirements for providing reports
and information to the Indian people served, and for funds not used
to be returned to the U.S. Treasury.

Section 6 provides criminal penalties for embezzlement, misapplication,
ete., of funds received under the Act or under the Johnson-0'Malley
Act (25 U.S.C. L52 et seg.).

Section T(a) makes the wage and labor standards of the Davis-Bacon
Act applicable to contracts and subcontracts under the provisions

of this bill., Section 7(b) provides that the contracts and grants
under this bill, the Johnson~0'Malley Act, "or any other Act authoriz-
ing Federal contracts with or grants to Indian organizations or for
the benefit of Indians" shall require to the greatest extent feasible
(1) Indian preference and opportunities for training and employment
in the administration of such contracts or grants and (2) Indian pre-
ference in the award of subcontracts and subgrants. It should be
noted that this provision extends to all "Indian programs" in the
Federal govermment and not Jjust those in the Bureau of Indian Affairs
and the Indian Health Service.



Section 8 provides that funds appropriated under the Snyder Act
remaining unused at fiscal year end may be carried over for use
in the following year. This provision will apply to most of the
funds appropriated to the BIA for other than construction purposes.

B, Title T

Section 101 provides that this title may be cited as the "Indian
Self-Determination Act".

Section 102 is a basic contracting provision relating to the BIA

and is in line with the basic policy in the Administration's assump-
tion of control proposal and Johnson-0'Malley contracting with tribal
governments proposal.

Section 102(a) directs the Secretary of the Interior to enter into
contracts, upon the request of Indian tribes, with tribal organiza-
tions to perform the programs and services carried out by the Bureau
of Indian Affairs on Indian reservations under its various authorities.
The Secretary, under certaln circumstances, may decline to do so.

Section 102(a) also provides that the Secretary "may initially
decline" to enter into a request contract if he finds that - the
services to the Indian beneficiaries will not be satisfactory;
adequate protection of trust resources is not assured; or the project
or function cannot be properly completed or maintained by the pro-
posed contract. In arriving at such a finding, consideration is

to be be given as to whether the tribal organization would be
deficient with respect to (1) equipment, (2) bookkeeping and account-
ing procedures, (3) substantive knowledge of the program to be
contracted, (4) community support for the contract, (5) adequately
trained personnel, or (6) other necessary components of contract
performance.

Subsection (b) of section 102 requires the Secretary to inform the
tribe of his reason for declining to enter into a requested contract,
assist the tribe or tribal organization in overcoming his stated
reasons, and provide the tribe with a hearing on his objections

with the right of appeal.



Subsection (c) authorizes the Secretary to require a tribe to
secure appropriate liability insurance as & prerequisite to
contracting under the bill, but the insurance company must waive
any subrogated right it may have to set up as a defense on the
insurance policy the tribe's sovereign immunity from suit, provided
further, that such company may not waive the tribe's soverelgn
immyunity beyond the limits of the policy.

Section 103 is similiar to section 102 but relates to HEW and the
Indian Health Service.

Section 10L4(a) authorizes the Secretary of the Interior to make
grants to tribal organizations to facilitate their contracting
under the terms of section 102. This granting authority in the
BIA is comparable to that in the Indian Tribal Government Grant Act
proposed by the Administration in 1973. Grants or contracts are
authorized from the BIA's regular budget funds for:

"(1) The strengthening or improvement of tribal government
(including, but not limited to, the development, improve-
ment, and administration of planning, financial management,
or merit personnel systems, the improvement of tribally
funded programs or activities, or the development, construc-
tion, improvement, maintenance, preservation or operation of
tribal facilities or resources);

"(2) The planning, training, evaluation, or other activities
designed to improve the capacity of a tribal organization to

enter into a contract or contracts pursuant to section 102 of
this Act and the additional costs associated with the initial
years of operation under such a contract or contracts;

"(3) The acquisition of land in connection with items (1)
and (2) above: Provided, That in the case of land within
reservation boundaries or which adjoins on at least two
sides lands held in trust by the United States for the tribe
or for individual Indians, the Secretary of Interior may
(upon request of the tribe) acquire such land in trust for
the tribe, or

"(4) The planning, designing, monitoring, and evaluating
of Federal programs serving the tribe."



Section 104 (b) provides granting authority for the Indian Health
Service and HEW.

Section 10k(c) permits grants under subsection (a) and (b) to be
used as matching shares for other Federal grant assistance which
contribute to the purpose of facilitating tribal contracting under
this Act.

Section 105 includes provisions relating to personnel. Subsection {(a)
and (d) are consistent with the Civil Service Commission's proposed
Intergovermmental Personnel Act Amendments of 197k,

Section 105(a) amends the Intergovernmental Personnel Aect (5 U.S.C.
3371 et seg.) to make Federally recognized Indian tribes and their
tribal organization eligible for temporary (up to 2 years renewable
for up to 2 more years) assignments of Federal employees to them

and for temporary assignment of tribal employees to Federal agencies.

Section 105(b) relates to the assignment of Public Health Service
commissioned officers to tribes.

Section 105(c) relates to HEW-Indian Health Service personnel.

Section 105(d) makes any Indian tribe, "which performs substantial
governmental functions" eligible under the Intergovermmental Personnel
Act (42 U.s.C. L4721, 4762) for Civil Service Commission grants to
upgrade and improve tribal personnel systems or aid tribal personnel
training programs. Tribal grant applications are not reviewable by
the the Governor of the State.

Section 105(e) thru (i) incorporates substantially all of the proposal
by the Administration concerning Federal ermployee transfer to tribal
employment and civil service fringe benefit retention. A Federal
employee "who leaves Federal employment to be employed by a tribal
organization on or before December 31, 1984, in connection with
governmental or other activities which are or have been performed

by [Federal] employees in or for Indian communities is entitled,

if the employee and the tribal organization so elect" to retain

his civil service coverage for "Compensation for Work Injuries”,
"Retirement", "Health Insurance", and "Life Insurance". The

usual employee deductions and agency contributions by the tribal
organizations are required for continuation of these fringe benefits.



The provisions in subsection (e) thru (i) do not ineclude a five
year right for former Federal employees employed by a tribe to
request and obtain reemployment by the Federal agency they left
for tribal employment. Such a right had been included in the
Administration's proposed bill but the provisions in section 105 (a)
provide an alternate method of providing a period of trial employ-
ment with tribal organiations.

Section 105(j) provides that Federal employees assigned to tribal
organizations or former Federal employees employed by tribal organiza-
tions are not subject to the restrictions under the conflict of
interest provisions in 18 U.S.C. 205 and 207 on their activities on
behalf of such tribal organizations.

Section 106 includes a number of "Administrative Provisions."

Enactment of S. 1017 will be the fulfillment of a great portion
of the Indian self-determination program supported by the Adminis-
tration for the last several years. We strongly urge that the
President approve the enrolled bill.

Secretary of the Interior

Honorable Roy L. Ash

Director

Office of Management and Budget
Washington, D. C. 20503
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SIGNING STATEMENT FOR S. 1017

The Indian Self-Determination and Education Assistance Act is a major
legislative achievement. It substantially includes or meets the
Indian Affairs policy objectives of five Administration legislative
proposals. As the title of the Act indicates, it will greatly
facilitate the implementation of this Administration's policy of

Indian self-determination.

This Act gives the permanence and stature of law to our policy
of allowing Indian tribes to operate the programs serving them

under contract with the Federal Government.

In addition to making this kind of contracting a right, the Act

does much to make it feasible and practical.

For example, it authorizes the Bureau of Indian Affairs to make
grants to tribal organizations to assist them to develop their
capacity -- through training of personnel and other means-- for
the operation of programs. It also allows Federal employees,
at the request of the tribe, working in programs transferred to
tribal operation to continue working without losing Federal
fringe benefits -- making it possible for the tribe to begin

operation with a nucleus of experienced employees.



The granting authority provided in the Act can also be used for
strengthening tribal governments and tribally funded programs;

for the development, maintenance and operation of tribal facilities
or resources; for needed land acquisitions, and for tribal planning,
designing, monitoring and evaluating Federal programs serving the

tribe.

Title II, the Indian Education Assistance Act, amends the
Johnson-0'Malley Act to give the Indian community a stronger role
in approving or disapproving the use of JOM funds for their
children in public schools. It also provides for better planning
in the use of these funds to meet the educational needs of the

Indian students.

The enactment ofAthis legislation is a milestone for Indian people.
I think it will enable this Administration through fhe Department
of the Interior and the Bureau of Indian Affairs to work more
effectively with Indian tribes for the betterment of Indian

people by assisting them in meeting goals they have set.



UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415

December 27, 1974

CHAIRMAN

Honorable Roy L. Ash

Director

Office of Management and Budget
Washington, D.C., 20503

Attention: Mrs. Garziglia
Room 7201
New Executive Office Building

Dear Mr. Ash:

On December 26, 1974, vou asked for our views and recommendations on
enrolled bill 8. 1017, the Indian Self-Determination and Assistance
Act., The U.S. Civil Service Commission supports the objectives of
5. 1017.

We note that Section 105(a) and (d) of the Act amends the IPA to

make Indian tribes which perform substantial governmental functions
eligible to participate in all of the IPA programs, and exempts Indian
tribes from population and other requirements imposed on local govern-
ments for participation in the grant program. These provisions are
substantially the same as those in the amendment to the Intergovernmental
Personnel Act proposed by the Civil Service Commission (8. 4135 and

H.R. 16075).

Section 105(j) of the Indian Self-Determination and Assistance Act
exempts from the conflict of interest provisions of sections 205 and
207 of Title 18, United States Code, Federal employees on a mobility
assignment to an Indian tribe., It would permit these Federal employees
to act as an agent or attorney for the tribe '"in connection with any
matter pending before any department, agency, court, or commission,
including any matter in which the United States is a party or has a
direct and substantial interest' provided that proper notification is
given. The Commission proposed a similar exception to the conflict

of interest provisions for all Federal mobility assignees. However,
the Commission provision would not have permitted a mobility assignee
to act as an attorney or agent before his employing agency or an agency
with which he was employed during the year prior to his assignment. We
have no objection to the broader provision of S, 1017,




2.

Section 105(e) of this enrolled bill provides for retention of coverage
rights, and benefits under chapters 81 (Compensation for Work Injuries),
83 (Retirement), 87 (Life Insurance) and 98 (Health Insurance) of

Title 5, United States Code, for Federal emplovees who transfer on or
before December 31, 1985, to an Indian tribal organization under a
transfer of function. We agree with this provision. In a report to
OMB on an earlier version of S. 1017, the Commission recommended con-
tinuation of these benefits for employees so transferred.

Section 105(i) authorizes the President to carry out the benefit retention
provisions and to protect and assure various employee rights and benefits,
including "reemployment rights, and other similar civil service rights

and benefits as he finds appropriate."” We have no objection to this
provision.

Section 104(a) (1) of this enrolled bill authorizes the Secretary of
Interior to make grants to tribal organizations for, among other things,
developing or improving tribal government "merit personnel systems."

If this bill is approved, we will work closely with the Secretary of
Interior to coordinate personnel assistance to tribal governments

under this section with similar assistance provided under the amended
IPA,

Section 7(b) (1) provides that any contract, subcontract, grant, or sub-
grant, under this Act or any Act "authorizing Federal contracts with or
grants to Indian organizations or for the benefit of Indians, shall
require to the greatest extent feasible -- (1) preferences and op-
portunities for training and employment in connection with the admini-
stration of such contracts or grants shall be given to Indians(.)"

As we understand this provision, there is no intent to expand Indian
preference laws in employment in Federal agencies beyond their current
applicability to the Bureau of Indian Affairs and the Indian Health
Service,

We recommend that the President sign this enrolled bill into law.

erely yours,
“& L(élﬁ?’\

Chairman

By direction of the Commission:



DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

Honorable Roy L. Ash
Director, Office of Management DEC 27 1974

and Budget
Washington, D. C. 20503

Dear Mr. Ash:

This is in response to Mr. Rommel's request for a report

on S. 1017, an enrolled bill "To provide maximum Indian
participation in the Government and education of the Indian
people; to provide for the full participation of Indian
tribes in programs and services conducted by the Federal
Government for Indians and to encourage the development

of human resources of the Indian people; to establish a
program of assistance to upgrade Indian education; to support
the right of Indian citizens to control their own educational
activities; and for other purposes."

Title I of the enrolled bill, which provides authority for
the Secretary of the Interior and the Secretary of Health,
Education, and Welfare to contract with Indian tribal
organizations to carry out programs currently administered

by the Bureau of Indian Affairs and the Indian Health Service,
is substantially consistent with a number of Administration
proposals designed to promote self-determination for Indians.

Section 103 of S. 1017 would direct the Secretary of Health,
Education, and Welfare, upon the request of any Indian tribe,
to enter into a contract or contracts with a tribal
organization to carry out any or all of his functions,
authorities, and responsibilities with regard to the
maintenance and operation of hospitals and health facilities
for Indians. Those facilities are currently administered
by the Public Health Service. The Secretary may decline to
enter into such a contract if he determines that it would
result in unsatisfactory services for Indians, that trust
resources would not be adequately protected, or that the
proposed project or function to be contracted for cannot be
properly completed or maintained by the proposed contract.
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Such a determination would be subject to notice and opportunity
for a hearing.

Under section 104 (b), the Secretary of Health, Education,

and Welfare would be authorized to make grants to any tribal
organization, from funds appropriated to the Indian Health
Service, for the development, construction, operation,
provision, or maintenance of adequate health facilities for
Indians, including training of personnel. He would also be
authorized to make grants to such organizations for the
purpose of planning, training, evaluation, or other activities
designed to improve the ability of such organizations to enter
into a contract under section 103.

Section 105 (a) of the enrolled bill would amend 5 U.S.C. 3371
to include Indian tribes and organizations within the
definition of the term "local government" for the purpose of
authorizing cross-assignments of personnel between such
organizations and Federal departments and agencies.

Section 105 (b) would amend the Act of August 5, 1954, to
authorize the Secretary of Health, Education, and Welfare

to assign commissioned officers of the Public Health Service
to assist Indian tribes and organizations to carry out
contracts with, or grants to, tribal organizations under
sections 102, 103, or 104.

Part A of title II of S. 1017 would amend the Johnson-O'Malley
Act to provide greater accountability for the use of funds
provided under that Act, to require greater participation by
Indian parents in decisions affecting the education of their
children, and to authorize the Secretary of the Interior

fully to reimburse school districts for the cost of educating
out-of-State Indian children. Part A also would require the
Secretary of the Interior, in consultation with the Secretary
of Health, Education, and Welfare, to submit to the Committees
on Interior and Insular Affairs of the Senate and House of
Representatives a comprehensive report on the Johnson-0'Malley
program.

Part B of title II would authorize the Secretary of the
Interior to contract with State and local educational agencies



Honorable Roy L. Ash 3

for the purpose of constructing, renovating, or acquiring
facilities for the education of Indian children residing on
Indian reservations or lands. Seventy-five percent of any
funds appropriated for this purpose would be used to fund
projects which meet the requirements of subsections (a) and
(b) of section 14 of P.L. 81-815. Such funds would be
allocated on the basis of priorities determined by the
Commissioner of Education under that section. Part B would
authorize the appropriation of $35,000,000 for fiscal year
1975 ‘and each of the four succeeding fiscal years for the
purposes of carrying out such construction.

The provisions of title I of S. 1017, which relate to this
Department and which are described above, are consistent

with the Department's proposals concerning self-determination
for Indians. Those provisions are therefore acceptable to
this Department.

Part A of title II relates to the Johnson-O'Malley program
administered by the Department of the Interior, and we
therefore defer to that Department with regard to the
desirability of the enactment of that part.

The construction authority provided under part B of title II
substantially duplicates the authority for school construction
in Indian areas under section 14 of P.L. 81-815. We see

no need for additional appropriations authority with regard

to such construction, and the existence of parallel programs
in this Department and the Department of the Interior can

only confuse potential grantees and increase the administrative
costs of providing such assistance. We would expect that,

if S. 1017 is enacted, no funds will be requested for this
part, and that school construction in Indian areas will remain
a function of this Department under P.L. 81-815.

We realize that the importance of other features of S. 1017
undoubtedly outweigh the reservations we have concerning

part B of title II. Because the enrolled bill relates largely
to programs administered by the Department of the Interior,
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STATEMENT BY THE PRESIDENT

I have today signed into law S. 1017, the Indian
Self-Determination and Education Assistance Act. My
Administration is committed to furthering the self-
determination of Indian communities without terminating
the special relationships between the Federal Government
.and the Indian people.

The Congress is to be congratulated for its passage
of this legislation. It will enhance our efforts to
implement this policy of Indian self-determination.

Title I of this act gives the permanence and stature
of law to the objective of my Administration of allowing --
indeed encouraging -- Indian tribes to operate programs
serving them under contract to the Federal Government.
Furthermore, with the passage of this act, Indian com-
munities and their leaders now share with the Federal
Government the responsibility for the full realization
of this objective. It will be through the initiatives
of Indian communities that the authorities provided in
this Act will be implemented. I urge these communities

to make the fullest possible use of them and pledge the

support of this Administration.

In addition to making this kind of contracting a
right, the act does much to make it feasible and practical.

For example, it authorizes the Bureau of Indian
Affairs to make grants to tribal organizations to help
them develop the abilities of potential workers -- through
training and other means -- to operate these programs. At
the request of the tribe, it also allows Federal employees
who work in programs transferred to tribal operation to
continue working without losing Federal fringe benefits,
thus making it possible for the tribe to begin operation

with a nucleus of experienced employees.
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The granting authority provided in this act can
also be used to strengthen tribal governments and tribally
funded programs.

Title II, the Indian Education Assistance Act, amends
the Johnson-0O'Malley Act to give the Indian community a
stronger role in approving or disapproving the use of
funds for children in public schools. It also provides
for better planning in the use of these funds to meet the
educational needs of the Indian students.

The enactment of this legislation marks a milestone
for Indian people. It will enable this Administration to
work more closely and effectively with the tribes for the
betterment of all the Indian people by assisting them in

meeting goals they themselves have set.

ft] £ 34
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Mr. Jacksoxn, from the Committee on Interior and Insular Affairs,
o submitted the following -

REPORT

[To accompany S. 1017]

The Committee on Interior and Insular Affairs to which was re-
ferred the bill (8. 1017) to promote maximum Indian participation in
the government and education of the Indian people; to provide for
the full participation of Indian tribes in certain programs and serv-
ices condncted by the Federal Government for Indians and to encour-
age the development of the human resources of the Indian people; te
establish and carry out a national Indian' education program; to
encourage the establishment of local Indian school control; to train
professionals in Indian education; to establish an Indian youth intern

rogram; and for other purposes, having considered the same, reports
‘avorably  thereon with an amendment in the nature of a substitute,
and recommends that the bill (as amended). do pass.

The amendment is as follows: : ’ :

Strike out all after the enacting clause and insert in lieu thereof
the following:’ Lo : o

That this Act may be cited as the “Indian SelfDetermination and Education
Assistance Aet”, S ol 1 :

CONGRESSIONAL FLYDINGS

8ec. 2. (a) The Congress, after careful review of the Federal Government's
historical and special legal relationship with, and resulting responsibilities to,
American Indian people, inds that— "=~ - : R i
(1) the prolonged Federal domination of Indian service programs has
served to retard rdather than enhance the progress of Indian people and
their communities by depriving Indians of the full opportunity to develop
lendership #kills "érucial to the realization of self-government, and has
denied to the Indian people an effective voice in the planning and implementsa-
tion of programs Tor the benefit of Tndians which are responsive to the true
needsof dndian communities;and -~ - oo o 0 TR o
99-008. T



2

(2) The Indian people will never surrender their desirg to control their
relationships both among themselves and with nop-Indian governments,
organizations, and persons.

(b) The Congress further finds that— .

(1) true self-determination in any society of people is depel}dent upon

an educational process which will insure the development of qualified people
o fulfill meaningful leadership roles;

i (2) the Fedggfl responsibility for and assistance fo eﬁlucation of Indiap

children, Indian adult education, and Indian skills training has not etfectefi
the desired level of educational achievement or created the diverse opportuni-
ties and personal satisfaction which education can and should provide ; anq

(3) parental and community control of the educational process is of erucial
importance to the Indian people.

DECLARATION OF POLICY

8Ec. 3. (a) The Congress hereby recognizes the obligation of the United
States to respond to the strong expression of the Indian people for self-deter-
mination by assuring maximuwm Indian participation in the direction of educa-
tional as well as other Federal services to Indian communities so as to render
such services more responsive to the needs and desires of those communities,

{b) The Congress declares its commitment to the maintenance of the Federal
Government’s unigue and continuing relationship with and responsibility tolthe
Indian people through the establishment of a meaningful Indian self-d'etermma-
tion policy which will permit an orderly transition from Federal dogqnation of
programs for and services to Indians to effective and meaningful participation by
the Indian people in the planuing, . conduct; ahd administration of those pro-
grams and services. .

(¢) The Congress declares that a major national goal of the United States is
to provide the quantity and ‘quality of educational services and opportumtl‘es
which will permit Indian children and adults to compete and excel in the hﬁe
areas of their choice, and to achieve the measure of self-determination essential
to their social and economic well-being, i

e . DEFINITIONB
8rc. 4. For the putposes of this Act, the term—

(a) “Indian” means a peison who is a member of an Indian tribe;

(b) “Indian tribe”. means any:Indian tribe; band, nation, or other or-
ganized group or community, inclyding any Alaska Native village as defined

* in the Alaska Native Claims Settlément Act (85 Stat. 688), which is recog-
*  nized as eligible for the special programs and services provided by the United

‘States to Indians beesuse of their statusas Indians, - i .

{c) “tribal organization” means the-elected governing bod.y of any Indian
tribe or any legally established organization of Indians whick is controlled
by one or more such bodiés or by a board of directors elected or selected by
one or more such bodies' (or elected by the Indian population to be served
by suchi organization) and which includes the maximum participation of
Indians in all phases of it activities; . : :

(d)} *“Secretary”, unless otherwise designated, means the Secretary of
the Interior; L .

(e} “school district” means any political subdivision of a State which is
responsible for the ‘provision, administration, and control of public educa-~
tion through grade 12 as defined by the law of such State; - A
_(f) “State education agency” means the State l_)o_ard of education or other
agency or officer primarily responsible for supervision by the State of public
elementary and secondary schools, or, if there is no guch officer or agency,

an officer or agency designated by the Governor or by State law. - .
© TITLE I_THE INDIAN SELF-DETERMINATION ACT .
© SEe. 101, This title may be cited as the “Indian Self-Defermination Act”,

' conTRACHE BY THE SECRETARY OF THE ivreeror |

Sec. 102. (‘Va) The Secretary of the Interior is directed, upon the request of
any Indian tribe, to enter into a contract or contraets with any tribal organiza-
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tion of any such Indian tribe to plan, conduct, and administer programs, or
portions thereof, provided for in the Act of April 16, 1984 (48 Stat. 596), as
amended by this Act, parts B and D of title II of this Aet, any other program
or portion thereof which the Secretary of the Interior is authorized to administer
for the benefit of Indians under the Act of November 2, 1921 (42 Stat. 208), and
any Act subsequent thereto : Provided, however, That the Secretary may initiaily
decline to enter into any contract requested by an Indian tribe if he finds that:
(1) the service to be rendered to the Indian beneficiaries of the particular pro-
gram or function to be contracted will not be satisfactory, (2) adequate protec-
tion of trust resources ig not assured, or (3) the proposed project or function to
be contracted for cannot be properly completed or maintained by the proposed
contract: Provided further, That in arriving at his finding, the Secretary shall
consider whether the tribe or tribal organization is deficient with respeect to (1)
equipment, (2) bookkeeping and aceounting procedures, (3) substantive knowl-
edge of the program to be contracted for, (4) community support for the contract,
{5) adequately trained personnel, or (8) other necessary components of contract
performance.

{b) Whenever the Secretary declines to enter into a contract or contracts pur-
suant to subsection (a) of this section he shall (1) state his objections in writing
to the tribe within sixty days, (2) provide, to the extent practicable, assistance
to the tribe or tribal organization to overcome his stated objections, and (8) pro-
vide the tribe with a hearing, under such rules and regulations as he may promul-
gate, and the opportunity for appeal on the objections raised.

(¢} The Secretary is authorized to require any tribe requesting that he enter
into a contract pursuant to the provisions of this title to obtain adequate liability
insurance: Provided, however, That each suck policy of insurance shall contain
a provision that the insurance carrier shall waive any right it may have from suit,
but that such waiver shall extend only to claims the amount and nature of which
are within the coverage and limits of the policy.and shall not authorize or em-
power such insurance carrier to waive or otherwise limit the tribe’s sovereign
immunity outside or beyond the coverage and limits of the policy insurance.

CONTRAGTS BY THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE

Sec. 108. {a) The Secretary of Health, Education, and Welfare ig directed, upon
the request of any Indian tribe, to enter into a contract or contracts with any
tribal organization of any such Indian tribe to carry out any or all of his func-
tions, authorities, and responsibilities under the Act of Avgust 5, 1954 (68 Stat,
674), as amended : Provided, however, That the Secretary may initially decline
to enter into any contract requested by an Indian tribe if he finds that: (1) the
service to be rendered to the Indian beneficiaries of the particular program or
function to be contracted for will not be satisfactory, (2) adequate protection of
trust resources is not assured, or (3) the proposed project or function to be con-
tracted for cannot be properly completed or maintained by the proposed contract:
Provided further, That the Secretary of Health, Education, and Welfare, in arriv-
ing at his finding, shall consider whether the tribe or tribal organization will
he deficient with respect to (1) equipment, (2) bookkeeping and acceunting pro-
cedures, (3) substantive knowledge of the program to be contracted for, (4) com-
munity support for the contract, (5) adequately trained personnel, or (6) other
necessary components of contract performance.

(b) Whenever the Secretary of Health, Education, and Welfare declines to
enter into a contract or contracts pursnant to subsection (a) of thig section he
shall (1) state his objections in writing to the tribe within sixty days, (2) pro-
vide, to the extent practicable, assistance to the tribe or tribal organization to
overcome his stated objections, and (3) provide the tribe with a hearing, under
such rules and regulations as he shall promulgate, and the opportunity for
appeal on the objections raised,

{¢) The Secretary of Health, Education, and Welfare is authorized to require
any tribe requesting that he enter into a contract pursuant to the provisions
of this title to obtain adequate liability insurance: Provided, however, That each
such policy of insurance shall contain a provision that the insurance carrier
shall waive any right it may have to raise the defense of tribal immunity from
suit, but that such waiver shall extend only to claims the amount and nature
of which are within the coverage and limits of the policy and shall not author-
ize or empower such insurance carrier to waive or otherwise limit the tribe’s
sovereign immunity outside or beyond the coverage and limits of the policy
of insurance,
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GRANTS TO INDIAN TRIBAL ORGANIZATIONS

Sgc. 104. The Secretaries of the Interior and of Health, Education, and ‘Welfare
are each authorized, upon the request of any Indian tribe, to make a grant or
grants to any tribal organization of such Indian tribe for planping, tl:aining, evalu-
ation, and other activities specifically designed to make it possible f9r such
tribal organization to enter into a contract or contracts pursuant to sections 102
and 103 of this Act.

DETAIL OF PERSONNEL

SEc. 105. (a) Section 3371(2) of chapter 33 of title 5, United Stabes‘COde, ‘is
amended (1) by deleting the word “and” immediately after the sem}colon' in
clause (A); (2) by deleting the period at the end of clause (B) and inserting
in lieu thereof a semicolon and the word “and”; and (3) by adding at the end
thereof the following new clause : .

“(C) any Indian tribe, band, nation, or other organized group or com-
munity, including any Alaska Native village as defined in the Alasl_{a. Native
Claims Settlement Act (85 Stat. 688), -which is recognized as ehglble.for
the special programs and services provided by the United States to Indians
because of their status as Indians.” . ) .

(b) The Act of August 5, 1954 (68 Stat. 674), as amended, is further amended
by adding a new section 8 after section 7of the Act, as follows : .

“gpe. 8. In accordance with subsection (d) of section 214 of the Public Health
Service Act (58 Stat. 690), as amended, upon the request of any Indian tribe,
band, group, or community, commissioned officers of the Service may be assigned
by the Secretary for the purpose of assisting such Indian tribe, group, band: or
community in carrying out the provisions of contracts with, or grants to, tl‘lbf?.l
organizations pursuant to section 102, 103, or 104 of the Indian Self-Determi-
nation and Education Assistance Act”. ' , o .

(¢) Paragraph (2) of subsection (a) of section 6 of the Military Selective
Service Act of 1967 (81 Stat. 100), as amended, is amended by inserting after the
words “Environmental Science Services Administration” the words “or who are
assigned to assist Indian tribes, groups, bands, or communities pursuant to the
Act of August 5, 1054 (68 Stat. 674), as amended,”. .

@MIMSMTM PROVISIONS

SEc. 106. (a) Contracts with tribal organizations pursuant to sections 102 and
103 of this Act shall be in accordance with all Federal contracting laws and regu-
ations except that, in the discretion of the appropriate Secretary, such contr?.cts
may be negotiated without advertising and need not conform with the provisions
of the Act of August 24, 1935 (49 Stat. 793), as amended. .

(b) Payments of any grants or under any contracts pursuagt to section 102,
103, or 104 of this Act may be made in advance or by way of reimbursement and
in such installments and on such conditions ?s the appropriate Secretary deems
necessary to carry out the purposes of this title. .

(c¢) ’Ary;y contrgct requested by a tribe pursuant to sections 102 and 103 of this
‘Act shall be for a term not to exceed one year unless the appropriate Secretary
determines that a longer term would be advisable : Provided, That such term may
not exceed three years and shall be subject to the availability of appropr;ati.ons:
Provided, further, That the amount of any such contract may be renegotiated
annually to reflect factors, including but not limited to cost increases, beyond the
control of a tribal organization. .

(d) Notwithstanding any provision of law to the contrary, the app_roprlate Sec-
retary may, at the request or consent of a tribal organization, revise or qmend
any contract or grant made by him pursuant to section 102, 103, or 10'f1 oi; this Act
with such organization as necessary to carry out the purposes of this title: Pro-
vided, however, That whenever an Indian tribe requests retrqcessmn of the appro-
priate Secretary for any contract entered into pursuant to this Act, such retroces-
sion shall become effective upon a date specified by the appropriate Secretary pot'
more than one hundred and twenty days from the date of the reque.st by the tribe
or at such later date as may be mutually agreed to by the appropriate Secretary
and the tribe. . R

(¢) In connection with any contract or grant made pursuant to section !O_,
103, or 104 of this Aect, the appropriate Secretary or agency head may permit a
tribal organization to utilize, in carrying out such contract or grant, ex1'st1ng
school buildings, hospitals, and other facilities and all equipment therein or
appertaining thereto and other personal property owned by the Federal Govern-
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ment within his jurisdiction under such terms and conditions as may be agreed
upon for their use and maintenance.

(f) The contracts authorized under sections 102 and 103 of this Act and grants
pursuant to section 104 of this Act may include provisions for the performance
of personal services which would otherwise be performed by Federal employees :
Provided, That the Secretary shail not make any contract which would impair
his ability to discharge his trust responsibilities to any Indian tribe or individuals.

(g) Contracts with tribal organizations and regulations adopted pursuant to
this Act shall include provisions to assure the fair and uniform provision by such
organizations of services and assistance to Indians in the conduct and adminis-
tration of programs or activities under such contracts.

SEc. 107. (a) The Secretaries of the Interior and of Health, Education, and
Welfare are each authorized to perform any and all acts and to make such rules
and regulations as may be necessary and proper for the purpose of carrying out
the provisions of this title. ‘

(b) (1) Within six months from the date of enactment of this: Act, the Secre-
tary of the Interior and the Secretary of Health, Education, and Welfare shall,
to the extent practicable, consult with national and regional Indian organiza-
tions, to consider and formulate appropriate rules and regulations to implement
the provisions of this title. )

(2) Within seven months from the date of enactment of this Act, the Secretary
of the Interior and the Secretary of Health, Education, and Welfare shall
present the proposed rules and regulations to the Committee on Interior and
Insular Affairs of the United States Senate and House of Representatives.

(3) Within eight months from the date of enactment of this Aect, the Secretary
of the Interior and the Secretary of Health, Education, and Welfare shall publish
proposed rules and regulations in the Federal Register for the purpose of receiv-
ing comments from interested parties.

(4) Within ten months from the date of enactment of this Act, the Secretary
of the Interior and the Secretary of Health, Education, and Welfare shall pro-
mulgate rules and regulations to implement the provisions of this title.

(¢) ‘The Secretary of the Interior and the Secretary of Health, Education, and
Welfare are authorized to revise anid amend any rules or regulations promul-
gated pursuant to this section: Provided, That prior to any revision or amend-
ment to such rules or regulations the respective Secretary or Secretaries shall,
to the extent practicable, consult with appropriate national or regional Indian
organizations, and shall publish any proposed revisions in the Federal Register
not less than sixty days prior to the effective date of such rules and regulations
in order to provide adequate notice to, and receive comments from, other inter-
ested parties.

SEc. 108. For each fiscal year during which an Indian tribal organization
receives or expends funds pursuant to 2 contract or grant under this title, the
Indian tribe which requested such contract or grant shall submit to the appro-
priate Secretary a report including, but not limited to, an accounting of the
amounts and purposes for which Federal funds were expended, information on
conduct of the program or service involved, and such other information as the
appropriate Secretary may reqnest. The reports and records of the Indian tribal
organization with respect to such contract or grant shall be subject to audit by
the appropriate Secretary and the Comptroller General of the United States.

SEc. 109. There are hereby authorized to be appropriated for the purposes of
section 104 of this title the amount of $3,000,000. to the Department of the
Interior and $2,000,000 to the Department of Health, Education, and Welfare
for each of three succeeding fiscal years following the date of enactment of
this Act.

SEc. 110. Nothing in this Act shall be construed as—

(1) affecting, modifying, diminishing, or otherwise impairing the sovereign
immunity from suit enjoyed by any Indian tribe; or

(2) authorizing or requiring the termination of any existing trust responsi-
bility of the United States with respect to the Indian people.

TITLE II-—-THE INDIAN EDUCATION ASSISTANCE ACT
Sec. 201. This title may be cited as the “Indian Education Assistance Act”.

PART A—EDUCATION OF INDIANS IN PUBLIC SCHOOLS

SEc. 202. The Act of April 16, 1934 (48 Stat. 596), as amended, is further
amended by adding at the end thereof the following new.sections:
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“Spe. 4, The Secretary of the Interior shall not enter into any contract for
the education of Indians unless the prospective contractor has submitted to, ap&
has had approved by, the Secretary of the Interior, an education plan,. WI:HCh
plan, in the determination of the Becretary, contains et_iueational objectives
which adequately address the educational needs of the Indian students who are.
to be beneficiaries of the contract and assures that the contractor is capable of
meeting such objectives.

“Spe, 5. (a) Whenever a school district affected by a contract or contracts for
the education of Indians pursuant to this Act has a local school board not com-
posed of a majority of Indians, the parents of the Indian children enrolled in the
school or schools affected by such contract or contracts shall elect a loeal_ com-
mittee from among their number. Such committee shall fully participate in the
development of, and shall have authority to approve or disapprove, programs to
be conducted under such contract or contracts, and shall carry out such other
duties, and be so structured, as the Secretary of the Interior shall by regulation:
Provided, however, That, whenever a local Indian committee or committees estab-
lished pursuant to section 305(b) (2) (B) (ii) of the Act of June 23, 1972 (86 Stat.
235) or an Indian advisory school board or boards established pursuant to this Act
prior to the date of enactment of this section exists in such school distriet, such
committee or board may, in the discretion of the affected tribal governing body
or bodies, be wutilized for the purposes of this section.

“(b) The Secretary of the Interior may, in his discretion, revoke any contract
if the contractor fails to permit a loeal committee to, perform its duties pursuant
to subsgection (a).

- “8go. 6. Any school district educating Indian students who are members of rec-
ognized Indian tribes, who do not normally reside in the State in which such
school distriet is located, and who are residing in Federal boarding facilities for
the purposes of attending public schools within such district may, in the discre-
tion of the Secretary of the Interior, be reimbursed by him for the full per capita
costs of educating such Indian students. .

“SEC. 7. There are hereby authorized to be appropriated for the education of
Indians pursuant to this Act $65,000,000 for each of the fiseal years 1975 and
1976.” . .

SEc. 203. After conferring with persons competent in the field of Indian educa-
tion, the Secretary, in consultation with the Secretary of Health, Education, and
Welfare, shall prepare, and submit to the Committees on Interior and Insular
Affairs of the United States Senate and House of Representatives not later than
October 1, 1974, a report which shall include :

(1) a comprehensive analysis of the Act of April 16, 1934 (48 Stat. 596),
as amended, including—
(A) factors determining the allocation of funds for the special or

supplemental educational programs of Indian students and current ;

operating expenditures;

{B) the relationship of the Act of April 16, 1984 (48 Stat. 596), as

amended, to—
(i) title I of the Act of September 30, 1950 (64 Stat. 1100), as
amended; and
(ii) the Act of April 11, 1965 (79 Stat. 27), as amended; and
(iii) title IV of the Aect of June 23, 1972 (86 Stat. 235) ; and
(iv) the Act of September 23, 1950 (72 Stat. 548), as amended.
(2) a specific program to meet the special educational needs of Indian
children who attend public schools. Such program shall include, but need
not be limited to, the following:

(A) A plan for the equitable distribution of funds to meet the special
or supplemental educational needs of Indian children and, where neces-
sary, to provide general operating expenditures to schools and school dis-
tricts educating Indian children; and

(B) an estimate of the cost of such program;

(8) detailed legislative recommendations to implement the program pre-
pared pursuant to clause (2) ; and )

(4) a specific program, fogether with detailed legislative recommenda-
tions, to assist the development and administration of Indian-controlled
community colleges. . .

PART B—PREPARATION OF PROFESSIONALS IN INDIAN EpUcATION

8rc. 204. (a) The Secretary is authorized to establish and carry out a program
of making grants to, and contracts with, institutions of higher eduecation and other
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public or private nonprofit organizations or agenecies, or Indian tribes or tribal
organizations with relevant experience and expertise in order to provide fellow-
ships and carry out programs and projects to—

(1) prepare persons to serve Indians in publie, private, or totally federally
funded schools as educational administrators, teachers, teacher aides, and
aneillary educational persongel, including, but not limited to, school social
workers, guaidance counselors, nurses, and librarians; and

(2) improve the gualifications of persons who are serving Indians in such
capacities.

(b) In selecting participants in or recipients for fellowships to programs and
projects under this section preference shall be given to Indians.

{¢) The Secretary is authorized and directed to develop criteria pursuant to
which he shall evaluate all grants and contracts authorized under this section.

Sec. 205. For the purpose of making grants or contracts pursuant to this part
B there is authorized to be appropriated $10,000,000 for the fiscal year after the
enactment of this Aect, and $15,000,000 for each of the next two succeeding fiscal
years,

Part C—ScrooL CoNSTRUCTION

SEc, 206, (a) The Secretary is authorized to enter into a contract or contracts
with any State education agency or school district for the purpose of assisting
such agency or district in the acquisition of sites for, or the construction, acquisi-
tion, or renovation of facilities (including all necegsary equipment) in school
distriets on or adjacent to or in close proximity to any Indian reservation or other
lands held in trust by the United States for Indians, if such facilities are neces-
sary for the education of Indians residing on any such reservation or lands.

(b) The Secretary may expend not less than 75 per centum of such funds as
are authorized and appropriated pursuant to this part C on those projects which
meet the eligibility requirements under subsections (a) and (b} of section 14
of the Act of September 23, 1950 (72 Stat. 548), as amended. Such funds shall
be allocated on the basis of existing funding priorities, if any, as established by
the United States Commissioner of Eduecation under subsections (a) and (b) of
section 14 of the Act of September 28, 1950, as amended. The United States Com-
missioner of Education is directed to submit to the Secretary, at the beginning of
each fiscal year, commenecing with the first full fiscal year after the date of
enactment of this Act, a list of those projects eligible for funding under sub-
sections (a) and (b} of section 14 of the Act of September 23, 1950, as amended.

{¢) The Secretary may expend not more than 25 per centum of such funds as
may be authorized and appropriated pursuant to this part C on any schoot eligible
to receive funds under Section 6 of the Act of April 16, 1934 (48 Stat. 598), as
amended by this Act. :

{d) Any contract entered into by the Secretary pursuant to this section shall
contain provisions requiring the relevant State educational agency to—

(1) provide Indian students attending any such facilities constructed,
acquired, or renovated, in whole or in part, from funds made available pursu-
ant to this section with standards of education not less than those provided
non-Indian students in the school district in which the facilities are situated ;
and : '

(2) meet, with respect to such facilities, the redquirements of the State and
local building codes, and other building standards set by the State educa-
tional agency or school district for other public school facilities under its
jurisdiction or control or by the loeal government in the jurisdiction within
which the facilities are situafed.

{e} The Secretary shall consult with the entity designated pursuant to section
5 of the Aet of April 16, 1934 (48 Stat. 596), as amended by this Act, and with
the governing body of any Indian tribe or tribes the educational opportunity
for the members of which will be significantly affected by any contract entered
into pursuant to this section. Such consuitation shall be advisory only, but
shall occur prior fo the entering into of any such contract, The foregoing pro-
visions of this subsection shall not be applicable where the application for a
contract pursuant to this section is submitted by an elected school board of
which a majority of its members are Indians.

(f) For the purpose of implementing the provisions of this section, the Secre-
tary shall assure that the rates of pay for personnel engaged in the construction
or renovation of facilities constructed or carried out in whole or in part by funds
made available pursuant to this section are not less than the prevailing local
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‘wage rates for similar work as determined in accordance with the Act of March 3,
1921 (46 Stat. 1491), as amended. N .
(g) Within ninety days following the expiration of the three year period
following the date of the enactment of this Act, the Secretary shall evaluate
the effectiveness of the program pursuant to this section and trapsmit a report
of such evaluation to the Congress. Such report shall include—
(1) an analysis of construction costs and the impact on such costs of the

provisions of subsection (f) of this section and the Act of March 3, 1921

(46 Stat, 1491), as amended ; )

'(2) a description of the working relationship between the Department of
the Interior and the Department of Health, Edudation, and Welfare including
any memorandum of understanding in connection with the acquisition of data
pursuant to subsection (b) of this section; S .

(8) projeetions of the Secretary of future construction needs of the public
schools serving Indian children, residing on or adjacent to Indian reserva-
tions ;

(4}’ a description of the working relationship of the Department of the
Interior with local or State edudational agencies in connection with the con-
tracting for construction, acquisition, or renovation of school facilities pur-
suant to this section; and ’

(5) the recommendations of the Secretary with respect to the transfer of
the responsibility for administering subsections (a) and (b) of section 14 of
the Act of September 23, 1850 (72 Stat. 548), as amended, from the Depart-
ment of Health, Education, and Welfare to the Department of the Interior.

{h) For the purpose of earrying out the provisions of this section, there is
authorized to be appropriated the sum of $35,000,000 for the fiscal year ending
June 30, 1974; $35,000,000 for each of the four succeeding fiscal years; and
thereafter, such sums as may be necessary, all of such sums to remain available

until expended.
PART D—YoUTH INTERN PROGRAM

Sec. 207. In order to provide meaningful and career-related work opportunities
for Indian youth who are not enrolled in educational programs during the sum-
mer months, the Secretary is authorized to establish and ecarry out an Indian
youth interim program for any Indian sixteen years of age or older who is regu-
larly enrolled in secondary school, vocational school, or higher education program
during usual school terms. .

Spe. 208. (a) In establishing and administering the Indian youth intern
program, the Secretary shall designate or recognize community service fields
including those related to education, child development, recreation, law, health
services, engineering, research, science, government, agriculture and forestry,
business and commerce, and other appropriate pursuits, which can provide useful
experience to Indian youth in exploring and participating in activities related to
their future choices of possible careers. .

{b) The Secretary shall determine the number of Indian youth in the com-
munity or reservation who are interested in employment during the summer
months in the fields designated in subsection (a) of this section. -

(¢} The Secretary shall require negotiations with employers for the employ-
ment of each Indian youth participating in the Indian youth intern program,
such negotiations to include a job description outlining specific duties, evalua-
tion of the progress of the Indian youth intern, and consultation by the employer
with the Indian youth intern periodically. ,

SEc. 209. In establishing and carrying out the Indian youth intern program,
the Secretary shall take such action as may be necessary to assure that—

(1} each Indian youth intern shall be paid not less than the Federal
minimum wage;

(2} each Indian youth intern shall engage in activities which are supple-
mental to those of the regular work force where he is employed and shall
not replace any regular adult full-time employee, except as a temporary sub-
stitute during any normal vacation or other such leave of any such employee;

(3) the total wages paid each Indian youth intern employed by a nonprofit
agency shall be paid out of funds provided in this part D;

{4) one-half the wages paid each Indian youth intern employed by other
than a nonprofit agency shall be paid out of funds provided in this part D,
and one-half by the employer;
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(5) each Indian youth intern ghall be covered by appropriate workmen's
compensation laws; ) ’

(6) no Indian youth intern shall be entitled, by reason of his employment
as an intern, to participate in any pension, retirement, or unemployment
compensation programs ; :

(7) there shall be one supervisor for each twenty Indian youth interns
during their period of employment; that such supervisor shall be compen-
sated at a rate not in excess of the minimum rate for GS-9 of the General
Schedule under section 5332 of title 5, United States Code; and that, with
respect to the position of supervisor, preference shall be given to gualified
Indians residing in the locality in which the interns are employed. :

Sec. 210. For the purpose of carrying out the provisions of this part D, there
is hereby authorized to be appropriated $10,000,000 for the first fiseal vear after
]tihe elmactment of this Act, and §15,000,000 for each of the next two suceeeding

scal years. -

Parr E-—EDUCATIONAL RESEARCH AND DEVELOPMENT

Sec. 211. (a) The Secretary is authorized to make grants to and contracts with
universities and colleges and other public and private nonprofit agencies, institu-
tions, and organizations, and to and with individuals for research, surveys, and
demonstrations in the field of Indian education and for the dissemination of
information derived from such research, surveys, and demonstrations.

(b) No grant shall be made or contract entered into pursuant to this section
until the Secretary has obtained the advice and recommendations of ednea-
tional specialists who are competent to evaluate proposals as to the sound-
ness of design, prospects of productive results, and adequacy of the resources of
any applicant to conduct research, surveys, or demonstration projects. Wherever
possible among the educational specialists consulted shall be Indians who are
not employees of the Federal Government,

(e) No grant shall be made or contract entered into pursuant to this section
until the Secretary is satisfied that the activities to be funded do not substan-
tially duplicate research, surveys, or demonstrations the results of which are
or will be accessible to the publiec.

Sze, 212. For the purpeses of carrying.out the provisions of this part E,
there is hereby authorized to be appropriated $2,000,000 for the first fiscal year
gftezi enactment of this Act, and $3,000,000. for each of the next two succeeding

scal years.

Parr F—ADULT, VOCATIONAY, AND EARLY CHILpEOOD KEDUCATION

Skc. 213, After consultation with persons competent in the appropriate field of
education, which persons shall include Indians who are not employees of the
Federal Government, the Secretary shall present to the Ninety-fourth Congress,
within sixty days of the convening thereof— . . ’ B

(1) a proposed program of adult and continuing education designed to
meet the needs of Indian people:

(2) a proposed program designed to meet the vocational and technica
career education needs of Indian people ; )

(3) a proposed program designed to meet the early childhood education
needs of the Indian people;

(4) a proposed program designed to meet the special education needs of
gifted and handicapped Indians aged three to twenty-one years; and

(5} a review and analysis of existing programs in higher education for
Indians administered by the Department of the Interior, and a proposed
program of higher education designed to meet the needs of the Indian people:
and

(6) an assessment of the capability of the Federal Government to measure
effectively and accurately the educational progress and achievement of In-
dian people, such assessment to include a review of the ability of the Depart-
ment of the Interior to measure the educational achievement and progress
of Indian people. The Secretary is further directed in the preparation of
sueh an assessment to consult with the Secretary of the Department of
Health, Education, and Welfare, and such other agency heads as he deems
appropriate, as to the capability of the Office of Eduocation or the National
Institute on Education to measure the educational progress and achievement
of Indian people, and shall include the result of such consultations in such
report,
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Skc. 214. For the purpose of carrying out the provisions of this part F, there
is hereby authorized to be appropriated $750,000 for the first fiscal year after
the enactment of this Act. .

Parr G-—GENERAL PROVISIONS

Sec. 215. No funds from any grant or contract pursuant to this title shall be
made available to ahy school district unless the Sderetary is satisfied that the
quality and standard of education, including facilities and auxiliary services,
for Indian students enrolled in the schools of such distriet are at least equal to
that provided all other students from resources, other than resources provided in
this title, available to the local school district.

SECc. 216, No funds from any contract or grant pursuant to this title except
as provided in part B shall be made available by any Federal agency directly
to other than public agencies and Indian tribes, institutions, and organizations:
Provided, That school districts, State education agencies, and Indian tribes,
institutions, and organizations assisted by this title may use funds provided
herein to contract for necessary services with any appropriate individual, or-
ganization, or corporation. - :

Sec. 217. (a)(1) Within six months from the date of enactment of this
Act, the Secretary shall, to the extent practicable, consult with national and
regional Indian organizations with experience in Indian edueation to consider
and formulate appropriate rules and regulations to implement the provisions of
this title. . ‘

(2) Within seven months from the date of enactment of this Act, the Secre-
tary shall present thie proposed rules and regulations to the Committees on In-
terior and Insular Affairs of the United States Senate and House of Repre-
sentatives.

{3) Within eight months from the date of enactment of this Act, the Secre-
tary shall publish proposed rules and regulations in the Federal Register for the
purpose of receiving comments from interested parties.

(4) Within ten months from the date of enactment of this Act, the Secretary
shall promulgate rules and regulations to implement the provisions of this title.

(b) The Secretary is authorized to revise and amend any rules or regulations
promulgated pursuant to subsection (a) of this section: Provided, That prior
to any revision or amendment to such rules or regulations the Secretary shall,
to the extent practicable consult with appropriate national and regional Indian
organizations, and shall publish any proposed revisions in the Federal Register
not less than sixty days prior to the effective date of such rules and regulations
in order to provide adequate notice to, and receive comments from, other infer-
ested parties. .

8ec. 218. The Secretary is authorized and direeted to provide funds, pursuant
to this Act; the Act of April 16, 1934 (48 Stat. 596), as amended ; or any other
anthority granted to him to any tribe or tribal organization which controls and
manages any previously private school. The Secretary shall transmit annually to
the Committees in Interior and Insular Affairs of the United States Senate and
House of Representatives a report on the educational assistance program con-
ducted pursuant to this section.

Sec. 219. The assistance provided in this Act for the education of Indians in
the publie schools of any State is in addition and supplemental to assistance pro-
vided under title IV of the Act of June 23, 1972 (86 Stat. 235).

Amend the title so as to read :

A bill to promofe maximum Indian participation in the government and edu-
cation of the Indian people; to provide for the full participation of Indian tribes
in programs and services condueted by the Federal Government for Indians
and to encourage the development of the human resources of the Indian people;
to establish a program of assistance to upgrade Indian education; to support
the right of Indian citizens to control their own educational activities; to train
professionals in Indian education; to establish an Indian youth intern program;
and for other purposes. :

I. PURPOSE

Tribal sovereignty, the power of self-government, was first recog-
nized in concept by the United States Supreme Court in Worcester
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v. Georgia (6 Pet. 515, 519 (1832)). In commenti th isi
8 noted legal scholar has renfarke(%:) 1 on that decision

From the earliest years of the Republic, the Indian tribes
have been recognized as “distinct, independent, political
communities” and as sach, qualified to exercise powers of
self-government, not by virtue of any delegation of powers
from the Federal government, but rather by reason of their
original Tribal sovereignty. Thus treaties and statutes of
Congress have been looked to by the Courts as limitations
upon original tribal powers, or, at most, evidences of recog-
nition of such powers, rather than as the direct source of
tribal powers. (Cohen, Federal Indian Law, quoting from
Worcester v. Georgia.)

The extent to which these semi-independent governmental entit;
are able to function depends upon thepdegree to which the csfllsftlfgﬁ '
tionally derived plenary power of Congress is exercised. T'wo recent
congressional acts exemplify both the recognition of an inherent tribal
sovereignty and the limitation upon it. The Indian Reorganization
Act of June 18, 1934 (48 Stat. 984) provided a frame work for tribal
self-government and development within the Federal system. Title IT
of the Indian Bill of Rights of 1968 (82 Stat. 77 ) acknowledged the
existence of tribal self-governing power under the plenary power of
Congress by establishing procedures for its exercise.

In addition, the Supreme Court of the State of Arizona has ob-

' served that:

The whole course of judicial decision on the nature of
Indian tribal powers is marked by adherence to three funda-
mental principles: (1) An Indian tribe possesses, in the
first instance, all the powers of any sovereign state. (2) Con-
gress renders the tribe subject to the legislative power of the
United States and, in substance, terminates the external
powers of sovereignty of the tribe, i.e., its powers of local
self-government. (3) These powers are subject to qualifica-
tion by treaties and by express legislation of Congress, but,
save as thus expressly qualified, full powers of internal
igvzigtlgéleg are vestefd in the Indiagl Bf;ribes and in their duly

nstituted organs of government. (Begay v. Miller, 70 Ariz.
380, 222 P. 2d 624, 627 (1950) quoting from Coher,

Indian Low, p. 128.) ( ) £ Cohen Federal

S. 1017 is in essence an effort to provide tribes with the

. s I : s means to
;mplecrinent ’;rlbalh§elf-goxfernlng power by providing finances and

rocedures to achieve progressive devel ri
an‘%hmstitutions. prog opment of tribal resources
. The purpose of S. 1017 is to implement a policy of self-determina-
tion whereby Indian tribes are given a greater measure of control over
the programs and services provided to them by the Federal govern-
ment. The legislation also proposes a major reform in Federal financial
ald to public school districts which educate Indian children, and
authorizes new programs and resources designed to improve educa-

tional opportunities for Indian youth and adults.
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II. NEED

In recent years there has been a dramatic shift in Federal Indian
policy with respect to the delivery of programs and services formerly
administered by the Bureau of Indian Affairs and the Indian Health
Service. :

To accomplish this the Administration relies on a combination of
four basic Acts: through the use of the “Buy Indian” Act of 1910 (36
Stat. 861) competitive bidding of contracts with Indian tribes can be
waived; where the contracts relate directly to educational services
for Indian children in public schools, authority is found in the John-
son-O’Malley Act of 1934 (48 Stat. 596), as amended ; while other serv-
ices are contracted for through the Snyder Act of 1921 (42 Stat. 208).
Where Federal employees are involved in the operation of contracts,
the Department of the Interior resurrected an 1834 Act (4 Stat. 737)
to authorize tribal supervision over the Federal employees. This curi-
ous mixture of broad interpretation and unrelated statutes represented
an attempt by the Department to improve the quality of education and
other services and to promote greater self-determination for Indian
tribes. The difficulties in straining statutory language beyond its
original intent creates numerous administrative and management
problems which this legislation is designed to correct.

Tllustrative of these problems is the inability of the Federal govern-
ment to exempt tribal contracts from Federal Procurement Regula-

tions and to authorize payments in advance of tribal performance on -

such contracts. While the aforementioned statutes have provided some
necessary tools to permit Federal agencies to contract with tribal
groups, a nore flexible authority is needed in order to give substance
and credibility to the concept of Indian self-determination.

S. 1017 is designed to alleviate these problems by providing direct
statutory authority for contracting of Federal programs by Indian
tribes. In addition, the bill proposes a response to widespread dis-
content with the administration of the Johnson-O’Malley Act (48
Stat. 596), as amended, which has been the basic legislation'providing
financial assistance to local public schools with enrolled Indian stu-
dents since 1934. The changing character of public school finance in the
past 40 years and the difficulty the Bureau of Indian Affairshashad in
promulgating regulations which are fair to all states have presented
severe problems. In addition, the desires of the Indian people to have
more involvement in, and control of, Indian education must be

considered.
III. MAJOR PROVISIONS

Congressional findings .

This states that the Congress, after a careful review of the United
States’ historical and legal responsibility to the Indian people found
that the prolonged Federal domination of Indian service programs
has served to retard rather than enhance the progress of Indian peo-
ple and their communities by depriving Indians of the. full oppor-
tunity to develop. leadership skills crucial to the realization of self-

government, and it has denied to the Indian people an effective voice
in the planning and implementing of programs for the benefit of In-
dians which are responsive to the needs of the Indian community.

Tndian people will never surrender their desire to control their rela-
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tionships both among themselves and with non-Indian governments,
organizations and persons.

The Congress also found that true self-determination is dependent
upon an educational process which will insure the development of
qualified people to fulfill meaningful leadership roles and that present
Federal education programs have not effected the desired level of edu-
cational achievement or created the diverse opportunities and per-
sonal satisfaction which education can and should provide.
Declaration of policy :

As a result of these findings the Declaration of Policy states a com-
mitment to the maintenance of the Federal government’s unique and
continuing relationship with and responsibility to the Indian people
through establishment of a meaningful Indian self-determination
policy which will permit an orderly transition from Federal domina-
tion of programs for and services to Indians to an effective and mean-
ingful participation of the Indian people in the planning, conduct and
administration of these services. To accomplish this the Congress de-
clares that a major national goal of the United States shall be to pro-
vide the quantity and quality of educational services and opportuni-
ties which will permit Indian children and adults to compete and
excel in the life areas of their choice, and to achieve the measure of
self-determination essential to their social and economic well-being.

TITLE I—THE INDIAN SELF-DETERMINATION ACT

Sections 102 and 103 provide the basic authority for the Secretaries
of the Interior and Health, Education and Welfare to enter into con-
tracts with tribal organizations. As originally drafted, the bill author-
ized the two Secretaries to enter into such contracts in their discre-
tion. However, the language has been revised to direct the appropriate
Secretary to enter into a contract or contracts upon the request of a
tribe or tribal organization. The section provides a procedure by
which the Secretary may decline to enter into a contract. This change
would facilitate tribal contracting while, at the same time, establish-
ing a rational procedure whereby the Secretary may decline to enter
into proposed contracts when approval would not be in the public
interest. L '

Finally, sections 102 and 103- contain a provision (subsection (c))
which requires any tribe requesting a contract to obtain adequate
liability insurance to protect the public against torts committed by
tribal employees. These subsections provide further that the insurance
carrier may not raise a tribe’s immunity from suit as a defense to any
claim which is within the limits of the policy.

Section 104 authorizes the Secretaries of the Interior and Health,
Education and Welfare to make grants to tribal organizations to facili-
tate and implement contracting under Sections 102 and 103. Specifi-
cally, the Committee envisions that such grants would be used (1)
to undertake orderly planning for the takeover of the more complex
Federally-operated programs; (2) to train Indians to assume man-
agerial and technical positions once the tribe has assumed control and
management of Federal programs, and (8) to finance a thorough
evaluation of performance following a reasonable period of time In
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which a former Federally-controlled program has been administered
by a tribe under contract.

An amendment to the Intergovernmental Personnel Act of 1970
(84 Stat. 1909) is proposed in section 105 which would bring “tribal
governments” within the definition of “local governments” for pur-
poses of that Aect. Civil service personnel could be assigned to tribal
organizations, pursuant to the Intergovernmental Personnel Act, in
the fulfillment of self-determination contracts. These assignments
could be made for a period of two years and may be extended for an
additional two years with no loss of benefits to the Federal personnel.
In addition, tribal government employees could be assigned to Fed-
eral agencies to acquire management experience necessary for the
contraets.

Section 106 would exempt tribal contracts from Federal Procure-
ment regulations which have served as obstacles to such contracting
in the past; provide for advance payments to tribal contractors for
startup purposes; permit the appropriate Secretary to amend or revise
a. contract upon the request of a tribal contractor; provide an Indian
tribe the right to request retrocession of the Secretary for any contract
entered into pursuant to this Act; permit tribal contractors to use
appropriate Federal facilities and equipment in the fulfillment of
such contracts; and, finally, provides that tribal contracts may include
a provision for personal services so long as the trust responsibility of
the Federal government is not impaired.

Section 108 requires the contracting tribal group to maintain ade-
quate records, and subjects such records to audit by the appropriate
Secretary and Comptroller General of the United States. The Com-
mittee considers this provision essential to the self-determination proc-
ess if participating tribes are to be held accountable for their actions.

Section 110 preserves the tribes’ existing immunity from suit.

© . TITLE II—THE INDIAN EDUCATION ASSISTANCE ACT

Indian children, depending on circumstances beyond their control,
are enrolled in a variety of institutions. For example, more than 87,000
Indian students attend public schools on or near Indian lands, while
53,700 attend Federal schools operated by the Bureau of Indian Affairs
or by Indian school boards who contract directly with the Bureau of
Indian Affairs for the operation of former Federal schools.

This bill affects primarily only those Indian children who are en-
rolled in public schools and whose educational needs are currently sup-
ported in part through contracts, entered into pursuant to the Act of
April 16, 1934 (48 Stat. 596), as amended, (known as the Johnson-
O’Malley Act) between tribal organizations or state departments of
education and the Bureau of Indian Affairs. The Committee empha-
sizes that Part A is intended neither to enlarge nor restrict the current
Indian population now eligible for services under that Act. This bill
does not concern Federal or Federally-contracted schools.

The purpose of Title IT, Part A is to strengthen policy and adminis-
trative provisions in the Johnson-O’Malley Act, and to provide for a
Congressionally-mandated study of that Act by the Secretary of the
Interior. Such study is to be transmitted to the appropriate commit-
tees of Congress not later than October 1, 1974, and shall include
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specific legislative recommendations designed to further improve the
programs authorized under the Johnson-O’Malley Act. .
Specifically, the Johnson-O’Malley Act is further amended to pro-
vide for the following: : -
—criteria %overning the contracts entered into between the Secre-
tary of the Interior and prospective contractors to assure that the
educational needs of the Indian students who are to be beneficiaries

of such contract are met; ;
—criteria for establishment of parental committees to insure that
funds expended in public school districts are in accordance with
programs and plans which have been developed by the Indian

communty ;

—financial support to public school districts for enrolled Indian
i}_hlldreré, who reside in Bureau of Indian Affairs boarding facili-
les; an s
—a specific authorization for appropriation of $65 million for each
of the fiscal years 1975 and 1976. Such funds to be utilized for
the education of Indians pursuant to the Johnson-O’Malley Act.

Consistent with the Committee’s desire to develop more rational

and equitable policies and procedures to govern the Johnson-O’Malley
program, section 203 authorizes a Congressionally-mandated study
of that program by the Secretary of the Interior. The Secretary 1s
directed to submit a report of the study to the Committees on Interior
and Insular Affairs of the United States Senate and House of Repre-
sentatives. : :

In this connection, the Committee fully expects, and S. 1017 requires,
the Secretary to undertake a thorough analysis of the factors which
will determine the future allocation of Federal funds for the special
or supplemental educational programs of Indian students and cur-
rent operating expenditures. Additionally, the Secretary is required
to discuss the Johnson-(’Malley Act in relation to four other statutes
which provide Federal financial resources for the educational support
of Indian children enrolled in public schools.

The Secretary’s report is to include detailed legislative recommenda-
tions for the reform of the Johnson-(O’Malley program and for a
program to assist the development and administration of Indian-con-
trolled community colleges. : '

Part C authorizes Federal assistance in the construction of school
facilities which serve Federally-recognized Indian children on or near
reservations or lands held in trust. The bill provides for the expendi-
ture of $35 million on an annual basis. Seventy-five percent of the
amount appropriated will be spent on those public schools whose con~
struction needs have been approved under P.L. 815. The allocation
of funds will be based on the priorities established by the Commis-
sioner of Education. In terms of procedure, the Secretary of HEW
will make available to the Department of the Interior, on a periodic
basis, the priority listing of approved projects under Sections 14 (a)
and (b) of P.L. 815 from which the Secretary of the Interior shall dis-
burse funds made available under this Act. The remaining 25 percent.
shall be spent, at the discretion of the Secretary of the Interior for

other school construction projects which he deems worthy. Among
such schools could be former mission schools now administered by
Indian tribes.

8. Rept. 762,91 23
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A final major provision (section 218) authorizes the Secretary to
provide financial support to former private schools which are operated
by Indian tribes. ,

1V. COMMITTEE RECOMMENDATION

The Committee on Interior and Insular Affairs unanimously recom-
mends that S. 1017, as amended, be enacted by the Senate.

V. LEGISLATIVE HISTORY

Indian self-determination, in concept, as official policy was proposed
through President Nixon’s Message to Congress on American Indians
on July 8, 1970. The message contained a central theme of “self-deter-
mination without termination.” This new policy was offered as an
alternative to the philosophy embodied in H. Con. Res. 108 of 1953,
which stated that Federal policy was to terminate Federal respon-
sibilities and services to Indian tribes as promptly as possible.

Under this newly proposed policy, Indians were to be afforded broad
latitude in control and operation of programs administered by the
Bureau of Indian Affairs and the Indian Health Service. Three pro-
posals in the President’s legislative package were specifically designed
to implement the Indian self-determination policy, as follows:

(1) Require the Secretaries of the Interior and Health, Education
and Welfare to transfer to Indian tribes, at their request, control and
operation of Bureau of Indian Affairs and Indian Health Service
programs and services; ‘ ,

(2) Permit Indians to contract with the Burean of Indian Affairs
for the administration of Johnson-O’Malley (JOM) education funds,
and to authorize the detail of commissioned personnel of the Public
Health Service to Indian tribal organizations which assume the con-
trol and management of Indian Health Service programs; and

(3) Provide for continued fringe benefits (such as compensation for
injury, retirement, life insurance and health benefits) to Federal civil
service employees who transfer to Indian tribal organizations to per-
form the services they formerly performed as government employees.

During the latter part of 1970 and early 1971, Administration offi-
cials met with tribal leaders at ten regional conferences. While the
Tndian leaders did not reject the concept of self-determination at these
conferences, they raised pertinent questions and concerns with respect
to the three bills designed to implement the proposed self-determina-
tion policy. Basically, apprehension centered on the bill which au-
thorized tribal groups to unilaterally take over the programs and
functions presently administered by the Bureau of Indian Affairs
and the Indian Health Service.

No action was taken in the 91st Congress with respect to these three
Iheasures.

Similar legislation was transmitted to the 92nd Congress. In re-
sponse to the Indian community’s rejection of the Administration’s
proposals to implement the concept of self-determination, Senator
Jackson and Senator Gordon Allot introduced S. 3157 as an alter-
native. :

S. 3157 authorized the Secretaries of the Interior and Health, Edu-
cation and Welfare, upon the requests of Indian tribes, to enter into
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eontracts with tribal organizations to permit such organization
plan, conduct, and administer projectspsnder a numb%r of Fedzr;(l)
Indian service programs which are within the jurisdiction of the re-
spective Departments. In addition, the proposed measure authorized
financial grants to Indian tribal organizations for planning, training
evaluation and other activities designed to enable such orgémizationé
to enter into self-determination contracts.

S. 3157 also permitted the assignment of personnel—including
commissioned officers of the Public Health Service—from the two
Departments to assist tribal organizations with the contracts or grants.
Finally, certain Federal contracting requirements, which have in the
- past, proven to be particularly onerous to Indians could be waived by
the respective Secretaries.

]iurmg I%e:anmngs on S. 3157 and the Administration proposals,
223 Se.srgnleg}z : or the major Indian organizations expressed a preference

S. 3157 was approved by the Senate on

failed to considegg. 3157. 7 ® on Augst 2, 1875, "The House
. Senator Jackson and Senator Abourezk introduced S. 1017, the
‘Indian Self-Determination and Education Reform Act” this Con-
gress on February 26, 1973. Title I of this measure contains the essence
of S. 3157. Title IT is aimed at up-grading educational opportunities
for Indian children enrolled in public school districts by providing
financial assistance to such districts. Title II also establishes several
new programs to serve Indian children and adults.

During the hearings on'June 1 and 4, 1973, on S. 1017 and similar
proposals, the Indian witnesses generally supported S. 1017. Several
constructive suggestions were made by the Indian witnesses and those
were incorporated in the bill approved by the Committee.

On January 28, 1974, the bill was unanimously ordered reported
to the floor of the Senate (Report No. 93682, February 7, 1974) where
it was passed February 8, 1974 on the consent calendar. On February
18, the passage was vacated and the bill was returned to the Senate
calendar. On March 7, 1974, the bill was sent back to Committee at
the request of Senator Jackson, Chairman of the Committee. On
March 20 the Committee considered the bill and unanimously ordered
1t reported back to the Senate with an amendment in the nature of a
substitute. This amendment contains a major redraft of title 1T, Part
A (for a discussion of Part A as originally reported by the committee
see pages 23 through 26 in Report No. 93-682) and a number of tech-
nical amendments.

VI. SECTION-BY-SECTION-ANALYSIS
SECTION 1—SHORT TITLE

“This gecti;on states the official citation of the Act as the “Indian Self-
Determination and Education Assistance Act.”

SECTION 2—FINDINGS

Contains a statement of congressional findings relative to Indi
self-determination and education. . gs ive ndian
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g there is a recognition that the Federal domination of
Inggfglggggge programs hasgéenied an effective voice to the Indian
eople in the design and operation of programs for their benefit. This
Ea,s retarded the development, of leadership skills by Indians and has
adversely affected the degree to which these programs are truly re-

ive to the needs of the Indian people. o i
spzn Sflzsther finding recognizes thlg,t true self-determination requires
an offective educational process and that the Federal efforts to date
have not been sufficient and that parental and community control of
the educational process is of crucial importance to the Indian people.

SECTION 3—POLICY

ins the congcressional declaration of policy. First, a Federal
ob?iéﬁ?on to be rgsr onsive to the principle of self-determination
thropgh Indian involvement, participation, and direction of educa-
tional and service programs. Second, a Federal commitment, based on
the unique Federal-Indian relationship to foster and encourage Indian
solf-determination through Indian participation in those programs
and services which affect them. Third, a major national goal to pro-
vide educational services and opportunities which will enable Indians
to compete and excel in the life areas of their choice.

SECTION 4—DEFINITIONS

* Qection 4 defines certain terms for purposes of this Act.

(2) “Indian” is defined as any member of an Indian tribe. -

(b) “Indian tribe” is defined as federally recognized bodies, includ-
ing Alaska Native villages for which Federal services are provided:

£ their Indian identity. .
be(z?;)mgt(;ibal organization” is defined as the governin body of an In-

dian tribe or any organization created by or controlled, directly orin-

dir(egt)ﬂ)‘y‘,ﬁ::)e}ésgt(;}:'%?‘;flzgﬁgtﬁgdgécmtary of the Interior unless other-
Wi?z )Sggz%xfg)‘jll.district” means the State public school districts through
gra(%e %g.t;ate education ;xgency” means the statewide agency or officials
responsible for State public school education.
" Trrie I—TaE INpiAN SELF-DETERMINATION AT
SECTION 101
Short Title

This section provides that title I may be cited as the “Indian Self-
Determination Act.”

SECTION 102
~ Contracts by the Secretary of the Interior

i ior, i ' ibe, to
Directs the Secretary of the Interior, at the request of a tribe,
contract with any tribal organization to carry out the services and
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programs the Federal government provides to Indians under au-
thority of (1) the Johnson-O’Malley Act, as amended, (2) parts B
and D of title IT of this Act, and (3) the Snyder Act of 1921, and
any subsequent Acts. The section further provides a procedure for
the determination of the advisability of a particular contract and de-
tails the procedure by which the Secretary may decline to enter into a
proposed contract. Subsection (¢) provides that the Secretary may re-
quire any tribe requesting a contract to obtain adequate liability insur-
ance coverage, and further provides that the insurance carrier may
not raise as a defense to any claim which is within the limits of the
policy, the tribe’s immunity from suit. This amendment clarifies fur-
ther that the carrier of liability insurance for the tribal contractors
waives any right it may have to raise a defense to any claim which
is within the limits of tﬁre policy, the tribe’s sovereign immunity from
suit. The Committee wishes to emphasize that this section and section
103 represent the feeling that while personal liability rights are to be
guaranteed, the sovereign immunity of a tribe shall not be impaired by
operation of this legislation. This particular approach was used be-
cause of an opinion of the Solicitor of the Department of the Interior
in the absence of any language to the contrary. See X. Executive
Communications.

: SECTION 103 ’ -
Contracts by the Secretary of Health, Education, and Welfare

Authorizes the Secretary of HEW to contract out the functions of
the Indian Health Services to tribal organizations in a similar manner
which he provides under authority of the Act of August 5, 1954 which
transferred health responsibilities from BIA to PHS. An identical
procedure to that of section 102 is provided where the Secretary ini-
tially determines that the ¢ontract is not advisable, The purpose of
these sections is to require the respective Secretaries to justify any
decision not to enter into a contract and to limit Secretarial discretion -
and insure a full record for review. Subsection (c¢) is identical to sub-
section (¢) of section 102¢c. ' ; '

SECTION 104
Grants to Indian Tribal Organizations

_ Authorizes the Secretaries of Interior and Health, Education, and
Welfare to make grants to tribal organizations to facilitate and imple-
ment contracting under sections 102 and 103. '

SECTION 105
Detaill of Personnel

Amends three statutes to provide for assignment of personnel from
throughout the Federal government to the contracting Indian tribes
without any interruption in their civil service or military benefits or
status. Section (a) amends the Inter-governmental Personnel Act of

- 1970 (84 Stat. 1909) by adding “tribal governments” to the definition

of “local government” for the purposes of that Act. In so doing Civil
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Service personnel could be assigned to tribal organizations for a pe-
riod of two years and may be extended for an additional two years
with no loss of benefits to the Federal personnel. Section (b) permits,
by amending the Act of August 5, 1954 §68 Stat., 674) the Secretary of
HEW to assign commissioned officers of the Public Health Service to
a contracting tribal organization. Section (c¢) amends the Military
Selective Service Act of 1967 (81 Stat. 100) to permit the assigning of
commissioned personnel to such tribal contractors.

SECTION 1086
Administrative Provisions

(a) Provides that contracts made under this title with any tribal
organization must comply with general Federal contracting laws and
regulations except that they may be negotiated without advertising
and they need not comply with the provisions of the Act of August 24,
1935 (49 Stat. 793) which relates mainly to bonding requirements.

(b) Provides that payments under any such contract or grant can be
made in advance of performance or on a reimbursement basis and that
they can be made in installments and under such conditions as the
Secretary deems necessary. .

(c) Authorizes the appropriate Secretary to-enter into contracts
for a period of up to three years provided there are available appro-
priations. These contracts may be renegotiated annually to reflect such
factors as cost increases beyond the control of a tribe or tribal or-
ganization. i

(d) Provides that the appropriate Secretary can, with the consent
of or upon the request of the tribal organization, revise or amend such
contract or grant. The appropriate Secretary, however, is dirécted to

grant retrocession upon the request of the tribe which originally re-

quested the contract. ‘ ) . )

(e) Authorizes the appropriate Secretary to permit a tribal organi-
zation, contracting under authority of this title, to use Federal build-
ings, equipment, and personal property such as hospitals, school build-
ings, vehicles, office equipment, ete. :

. (f) Provides that the contracts or grants authorized by this title
may include provision for the continuation of personal service con-
tracts so long as the trust responsibility of the Federal Government is
not impaired.

{g) Provides that the Indian contractor must apply the same stand-
ards in the implementation of the contract as would the Federal
Governinent. -

SECTION 107

‘ Rules and Regulations

Authorizes the two Secretaries to do whatever else is necessary and
to make such rules and regulations as are necessary to earry out the
provisions of the title and provides for notice of the proposed promul-
gation of such rules and regulations.
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SECTION 108

Filing of Report and Audit

Provides for the filing of & report with the Secretary by any tribe
which requests a contract or grant pursuant to this title. The section
further provides that the records of any contracting organization shall
be subject to audit. -

SECTION 109

Authorization

Authorizes $3,000,000 to Department of the Interior and $2 000,000
to the Department of HEW for each of the next three yea;s.7 ’

SECTION 110

Tribal Immunity and Trust Responsibility

Clause (1) of this section preserves the existine sovereion immunit,
of any Indian tribe. The Committee emphasizesg that th%s] lerrisIatiog
does not in any way affect the existence of tribal sovereign ixr?munity.
This clause was added at the request of the €ribes to allay any concern
in this regard. :

Clause (2) of this section provides that the provisions of this title
shall have no effect upon the trust responsibility of the United States
toward Indian people. Because of the deep, widespread fear of the
policy of termination of Federal services to Indian tribes, this clause
makes clear that this bill does not in any way authorize the termina-
tion of the trust responsibility of the United States with respect to
the Indian people. ~

Trree I1—Tae Inpiax Epucation Asgsistance Aot

 SECTION 201

This section provides that title IT may be cited gs “ lan
Education Assistance Act.” v ¢ s "The Indian

Part A—Education of Indians in Public Schools

Part A is an amendment to the Johnson-O’Malley Act of 1934 (48
St’at. 596), as amended. It creates an authorizat?on for Johnsgn-
O’Malley of $65 million for fiscal years 1975 and 1976; provides that
the prospective contractor must submit an educational plan to the
Secretary of and that, before, entering into the contract, the Secretary
of the Interior must be satisfied that the plan contains educational ob-
jectives which adequately address the educational needs of the Indian
students who are to benefit under the contract, and that the contractor
15 capable of meeting those objectives; provides funds for those Indian
students who attend dormitory schools; provides for the establish-
ment of local parent committes; and directs the Secretary of the In-
terior after consulting with the Secretary of Health, Education and

- Welfare and others competent in the field of Indian education to pre-
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pare’and submit to Congress no later than October 1, 1974, a study of
the Johnson-O’Malley Act with detailed legislative recommendations
for improving its provisions for the distribution of funds to school
districts which educate Indian students.

SECTION 202
Amendment to Johnson-O’Malley Authority

Amends the Johnsn-O'Malley Act (the Act of April 16, 1934; 48
Stat. 596), as amended, by adding four new sections.

- (a) The new section 4 to the Johnson-Q’Malley Act provides that
before the Secretary of the Interior enters into a contract for the edu-
cation of Indians, the contractor must submit an education plan to the
Secretary which, 1n the Secretary’s determination :

(1) contains educational objectives which adequately address
the educational needs of the Indian students who would benefit
from the contract ; and )

(2) assures that the contractor is capable of meeting such

;i objectives, S ‘ ‘ .

.- {b) Subsection (a) of the new section 5 to the Johnson-O’Malley
Act provides for the establishment of ¢ommunity education com-
mittees where the local school board is not composed of a majority
of Indians each committee would be elected by the parents of Indian
children in the school. Each committee is to fully participate in the
development of, and approve, programs to be conducted under the
contracts negotiated under the new section 4. The Secretary of the
Interior is to prescribe by regulations the other duties and structure
of the local committees. Should there be a committee established under
the Indian Education Act of 1972 (86 Stat. 235), or the Johnson-
O’Malley Act (48 Stat. 596) before the date of enactment of S. 1017,
then the affected tribal governing body or bodies are to determine
which committee will be utilized. ‘

Subsection {b) of the new section 5 provides that the Secretary
may, in his discretion, revoke any contract if the contractor fails to
permit a local committee to perform its duties.. :

(¢) The new section 6 to the Johnson-O’Malley Act provides that
any school district enrolling Indian students, who reside in Federal
dormitories within the district but whose family residence is not with-
in the affected State, may, in the discretion of the Secretary of the
Interior, be reimbursed for the full per capita costs of educating those
Indian students. - ‘ 5 :

(d) The new section 7 to the Johnson-O’Malley Act authorizes
the appropriation of a sum of $65 milkion for each of the next two
fiseal years (1975 and 1976) for the purpose of educating Indians
under the Johnson-O’Malley Act, including financial support for the
local committees to be established pursnant to the new section 5 of
that Act, as amended by this section 202 of S. 1017. :

SECTION 203

Johnson-O’Malley Study and Repoft

Directs the Secretary of the Interior, after consultation with the

Secretary of Health, Education and Welfare, and others competent
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in the field of Indian education to i
1 . prepare and submit a X
gfgugaoi?flml’%eeis ont Ié}terlor and Insular Affairs of the %eggi};glilfg
T :
o i11cltld;:p entatives no later than Qctober 1, 1974, The report
(a) a_comprehensive analysis of the '
us amezz(lit)adizay S 0T o anal 1}1;g of the Johnson-O’Malley Act,
actors determining allocation of funds f i
) : cation : S for special
‘ tm%l;) ;a;c;l?tal programs and for current operating expendif
2) the relationship of Johnson-O'Mall
st lat h t Johnson- alley to four_other
S I?d}igﬁz :prondmg financial assistance for the education of
(A) Title I of Public Law 874 (64 Stat. 110
¢ Stat, 0) : and
(B) Elementary < Educati & (7
St%ié)%ﬂ fome ry and Secondary Educ&tlol} Act (79
Indian Education Act {86 Stat. 235
) g t . 285) s and
) a Speg%z rgghc Lazv 815 (t’zgh Stat. 548), as arzlénded.
L > gram to meet the special educationa ,
Indian children who attend public soh%o}s, inoﬁfc‘lli;ﬁl:ﬂ needs of
L (1) a pl'an for the equitable distribution of funds to meet
f}pffa tsi;;legclal neeac[{st and where necessary to provide current
) expenditures to schools a , istricts ed
cat(%))g Ind;anchildren;ands s and school districts edy-
, 2) an estimate of the cost of such progran
(c) detailed legislative recomme dations o i
progr)'am requjged 8 ot (T enaations to implement the
& speciic program with legislative proposals ist 1
the devalboc D mith leg proposals to assist in
it o eggsl?t and administration of Indian controlled com-

Part B—Preparation of Professionals in Indian Education

Part B is directed toward preparing better quali & -
fessional, and subprofessional,pto serve Ind?a,n (gégldgzgszinelagﬁg-
private, and Federal schools and to increase the qualifications 01? exist-
In.xghpersonnel: It authorizes grants or contracts for institutions of
higher education and public and private nonprofit organizations for
such traming purposes. Indians are given a preference for such trai
ing; $10 million is authorized for the first fiscal year and $15 i o
for each of the next 2 fiscal years. ’ T T miion

SECTION 204

( ; sf . \ e 'S iy t}le l)l e Ptll dtl() i

(a) {&tqthomzes the Secretary to contract with or make grants to
;gmver& les, colleges and other public or private nonprofit grwa,nizm
vvlo(zils or Indian tribes or tribal organizations with relevant exp%rienee
and expertise in order to provide fellowships and carry out programs
321 S};xggﬁsﬁod ;;ram.and 1é111'prove qualifications of education pzrson-

ans in puk ivat 4
nel serving In bublic, private and totally Federally funded
(b) gives preference to Indians for fellowship programs.
§. Rept. 762, 81-2— 4 -
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(c) provides for program evaluation pursuant to Secretarial
criteria.
SECTION 205

Authorization

Sxkc. 208. Authorizes an appropriation for part B of $10,000,000 for
the first fiscal year and $15,000,000 for each of the next two fiscal

years. )
Part C—School Construction

Part C authorizes Federal assistance in the construction, acquisi-
tion, and renovation of school facilities in public school systems which
serve Indians on or near Indian reservations. Certain standards are
set in this regard, including a requirement that the Indian tribe or
tribes affected will be consulted by the Secretary. The authorized ap-
propriation for part C is $35 million for each of the first 5 fiscal
years and such sums as necessary for each fiscal year thereafter.

SECTION 206

Grrant of Authority : Funds for Construction, Renovation, Acquisition

(a) Authorizes Federal assistance to public schools on or near
Indian reservations with Indian students enrolled for construction,
acquisition or renovation of facilities.

(b) requires the Secretary to expend not less than 75% of the
funds allocated under this part on projects eligible for funding under
the school construction provisions of Sections 14(a) and (b) of Im-
pact Aid. Public Law 815 (72 Stat. 548). It requires specifically that
the U.S. Commissioner of Education submit a list of those projects
eligible for funds under that Act.

(c) requires that the Secretary of the Interior expend not more
than 25 percent of the funds allocated under this Part on any school
eligible to receive funds under Section 218 of this Act which provides
funds for the operation of private schools which Indian tribes have
taken, or will take, over.

(d) provides that contracts entered into pursuant to this Part con-
tain provisions which (1) insure educational standards compatible
with those in similar non-Indian school districts and (2) guarantee
compliance with local building codes.

() requires consultation with the local committees designated under
section 202 of S. 1017 and the governing body of any tribe or tribes
before entering into any contract authorized pursuant to this Part.

(f) requires that prevailing local wage rates be guaranteed for any
construction project entered into pursuant to a contract authorized
under this Part.

(g) requires an evaluation and report by the Secretary of the Inte-
rior within 90 days of the end of the three year period following the
date of the enactment of this Act. Among the factors to be evaluated
are: ,

(1) Analysis of construction costs including the cost of labor.
(2) A description of the relationship between the Department
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of the Interior and Health, Education and Welfare with respect
to data received pursuant to subsection (b) of this section.

(8) Projections for future construction needs of Indian
children.

(4) Description of relationship between the Federal and State
governments with respect to construction contracts.

(5) Recommendations on transferring the responsibility for
administering the school construction provisions of Impact Aid
(Public Law 815) from Health, Education, and Welfare to
Interior.

(h) authorizes $35 million for the fiscal year ending June 30, 1974,
and $35 million for each of the four suceeding years. All of these
funds are to remain available until expended.

Part D—Youth Intern Program

Part D establishes an Indian youth intern program for summer em-
ployment in order to enhance the education opportunities of Indian
youth and to assist them in exploring and participating in activities
related to their future choices of possible careers. The authority sets
certain criteria for both the employer and the intern. Part D author-
1zes $10,000,000 for the first fiscal year and $15,000,000 for each of the
next 2 fiscal years.

SECTION 207

Summer Youth Intern Program

Provides for the establishment of a summer youth intern program
for Indian students 16 years or older who are enrolled in secondary,
vocational or higher education programs.

SECTION 208
Community Service Fields

(a) Requires that the Secretary recognize community service fields
which can provide opportunities for career related activities for In-
dian youth.

(b) Provides that the Secretary determines the number of eligible
Indian youth for summer employment under (a).

(¢) Provides for negotiations between the Secretary and the em-
ployer which shall include job description, evaluation of progress and
formal consultation.

-

SECTION 209
Procedural Requirements

Provides that in administering the youth intern program, the Sec-
retary shall assure that: _ :

(1) each intern is paid at least the Federal minimum wage.

(2) each intern shall be supplemental to the work force and shall not
replace any full time employee except on a temporary basis.

(8) if the employer is a nonprofit agency, total wages will be paid
out ¢f funds provided in this title.. . : '
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(4) if the employer is other than a nonprofit agency one half of the
wages shall be provided by the employer and one half by the funds
under this title. '

(5) each intern shall be covered by appropriate workmen’s compen-
sation laws.

(68) no intern will participate in any pension, retirement or unem-
ployment compensation programs.

(7) there will be one supervisor for every 20 interns.

SECTION 210

Authorization

Authorizes an appropriation for Part D of $10,000,000 for the first
fiscal year and $15,000,000 for each of the next two succeeding fiscal
years. BN

Parr E—EpucarioNaL RESEARCH AND DEVELOPMENT

Part E provides funds to the Secretary of the Interior for grants
and contracts with appropriate nonprofit institutions and agencies
for research and development in the field of Indian education. The
authorization for part E is $2,000,000 for the first fiscal year and
$3,000,000 for each of the next 2 fiscal years.

SECTION 211

Grant of Authority: Research and Development Grants .

(a) Authorizes educational research and development grants and
contracts with universities, colleges, and other public and non-profit
organizations.

~ (b) Requires that before such contracts or grants are entered into
the Secretary shall obtain the advice of educational specialists, par-
ticularly Indian educational specialists.

(¢) Requires that such grants and contracts shall not duplicate sub-
stantially other such similar efforts.

BECTION 212

Authorization

Authorizes $2,000,000 for the first fiscal year and $3,000,000 for each
of the next two succeeding fiscal years.

Part F—Adult, Vocational, Early Childhood, Special and Higher
Education

Part F directs the Secretary of the Interior to present to the 94th
Congress proposed programs for improving the general field of Fed-
eral responsibilities for Indian education and which are to span the
spectrum of that field, including adult and continuing education;
vocational and technical career education; early childhood develop-
ment; and special and higher education, $750,000 is authorized for
part F.
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SECTION 213

Adult Education Program

(a) Requires the Secretary, after proper consultation including In-
dian consultation, to submit to the 94th Congress sixty days after the
convening thereof—

(1) a proposed program of adult and continuing education designed
to meet the needs of Indians.

(2) a proposed program on vocational and technical education
career for Indians, :

(3) a proposed program for early childhood development for In-
dian children, ‘

(4) a proposed program for gifted and handicapped Indians aged
3 to Z1.

(5) a review and analysis of existing higher education programs
of the Interior Department for Indians and a proposed program in
this area. , o

(6) an assessment of the capability of the Federal government to
measure effectively and accurately the educational programs of the
Indian people, in connection with appropriate agencies of HEW.

SECTION 214
Authorization
Authorizes $750,000 for Part F.
Part G—General Provisions

Part G provides general standards and requirements related to
title IT.
SECTION 215

Educational Quality

_Requires that the quality of educational services pro*éided for In-
dian students by an affected district be comparable to those for non-
Indian students before Federal funds under this title ave available.

SECTION 216
‘Funding Limits
Limits funding to public agencies and tribal organizations except
these bodies are permitted to subcontract with either individuals, or-
ganizations, and corporations. '
SECTION 217
Regulations

- Provides for Secretarial promulgation of regilations for this title.
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SECTION 218

Former Private Schools

Authorizes the Secretary to provide funds for the operation of for-
mer private schools over which the tribes assume authority. At present
there are less than a handful of such schools. However, this program
is expected to expand in future years. Therefore, the Secretary of the
Interior is required to submit annual reports to the two Interior Com-
mittees on this program. The Committee expects that these reports will
contain a discussion of any problems which may develop and specific
legislative recommendations to remedy these problems or to make any
other changes in the program which the Secretary determines to be
warranted.

SECTION 219

Relationship of S. 1017 to Title IV of the Act of June 23, 1972

A final provision stipulates that financial assistance provided to
public schools for the education of Indians is in addition and supple-

mental to the assistance provided under Title IV of the Act of June 23,

1972 (86 Stat. 235).

VII. TABULATION OF VOTES CAST IN COMMITTEE

Pursuant to section 133(b) of the Legislative Reorganization Act
of 1946, as amended, the following is a tabulation of votes of the Com-
mittee during consideration of S. 1017. ‘

S. 1017 -was ordered reported favorably to the Senate by a unani-
mous vote in mark-up session of the full Committee on March 20, 1974.

VIII. COST

Pursuant to section 252(a) of the Legislative Reorganization.Act
of 1970, the Committee provides the following estimate of the cost of
S. 1017 if enacted:

S. 1017 COST ANALYSIS—AUTHORIZED APPROPRIATIONS

{tn millions of dollars]

Fiscal year—
Sec. 109 planning grants 1974 1975 1976 1977 1978
Title 1 —The Indian Self-Determination Act:
LT (L RN 3 3 -
HEW 2 2 2 e e
5 B e
65 65 Lo
10 15 15 ...
35 35 35 35
10 15 15 .
2 3 3 e
B
122.75 133 68 35
121.75 138 68 35
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IX. ADDITIONAL VIEWS
' ApprrioNnaL Views oF Mr. FanNin

S. 1017: Ax OveRVIEW

S. 1017 represents a major step in the continuing effort to strengthen
the Federal commitment to Indian education. In addition, it represents
another step in the implementation of the recommendations of the
Special Subcommittee on Indian Education as contained in its final
report; Indian Education: A National Tragedy—A National Chal-
lenge. This report, after surveying in depth.the status of Indian
education programs, made some 60 recommendations to strengthen
Indian education endeavors and to urge new approaches. This vital
report and its recommendations were virtually ignored, however, for
almost two years until the Congress considered, in 1971, the Indian
Education Act. This measure was adopted as Title IV of the Educa-
tion Amendments of 1972 which became Public Law 92-318. This was
the first step in realizing the objectives of the Special Subcommittee.
Now, two years later, the Congress is ready to consider legislation
which will further implement the goals and objectives of the final
report of the Special Subcommittee.

What is taking place through these legislative efforts is the develc()ip-
ment of a comprehensive Indian education policy. By identifying de-
ficiencies and omissions in current policies, the Congress and the Ex-
ecutive Branch are developing a program to meet the contemporary
needs of Indian education. Certainly there is still much to do, but these
initial efforts are building a new foundation on which hopefully will
rest a program which will agsure a quality Indian education program.

S. 1017 SOME COMMENTS AND OBSERVATIONS

Financing Indian education

As originally reported S. 1017 provided a formula whereby funds
under the Johnson-O’Malley education program would be allocated on
a fair and equitable basis. This formula required that “all taxable prop-
erty in the Indian affected district be taxed at the same rate as the aver-
age rate applied to five districts within the same state with comparable
sized enrollment. For purposes of this Act, funds derived from P.L.
81-874 (Impact Aid) were to be counted as local revenue. It further
required that the State aid for the Indian affected district be equal to
the average of the same five comparable districts. When these condi-
tions had been met, the Secretary would provide funds to the contractor
to bring the total per pupil cost in the Indian affected district to the
level of that provided in the five comparable districts. In addition, the
Secretary would provide funds which would make possible special sup-
plementary programs for Indian children as outlined in See. 208 (f) of
the bill. These would have been negotiated by the Secretary and the
contractor.”

Financing Indian Education

This formula, however, was considered by many, in and out of Con-
gress, to be unworkable if not unpredictable in its implementation.
This criticism resulted in the Committee’s reconsideration of the Part
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A formula and concluded that additional analysis as to the allocation
of JOM funds would be required. To keep faith with its intentions
to seek legislative reform of the Johnson O’Malley Educational pro-
gram, the Committee directed that the Secretary of Interior prepare
and submit a study no later than October 1, 1974 which would analyze
the JOM Program and the relationship of several other Federal pro-
grams including JOM which provide educational assistance to Indian
children. This seems to me to be a step in the right direction. While it
can be argued that what the Committee has done amounts to no reform
at all, its actions aflirm its basiec commitment to find answers to a very
difficult and complex issue, the financing of Indian education under
the Johnson O’Malley Program and to legislate an acceptable solution
within an immediate future.

An 0ld Issue : Operational Costs vs. Supplementary Programs

During its reconsideration of S. 1017, the Chairman of the Commit-
tee argued very forcefully and very eloquently on behalf of the proposi-
tion that Johnson O’Malley funds shoud be used in their entirety for
meeting the special educational needs of Indian children. In short,
for supplementary programs. '

The Chairman, however, wisely recognized that in a few instances
Johnson O’Malley funds could be used to meet operational expendi-
tures. This understanding of the basic economic realities which many
public schools confront in operating their program on large tax-
exempt reservations, like those in Arizona, represents a realistic con-
ception of the uses of Johnson O’Malley funds. It is unrealistic to view
Johnson O’Malley support of operational costs as something inherent-
Iy wrong if that support provides the margin of difference in main-
taining an educational program to meet the needs of reservation
Indian children.

Kayenta School District, consisting of 25,000 square miles and lo-
cated in the northeastern corner of the Navajo reservation in Arizona
is an example of a school which needs additional operational funds.
With an Indian enrollment of well over 80%, and located in an isolated
area, Kayenta must pay high salaries to attract qualified teachers and
then must often provide housing as well. In addition, the cost of equip-
ment and supplies is even greater, bus routes are longer, requiring more
buses, drivers, and maintenance. Kayenta’s operational costs are
ereater, and to put it quite simply, needs the additional funds which
1t receives from the Johnson O’Malley Program. Kayenta has come
to rely on the Johnson O’Malley Program for operational support be-
cause it found that local, state, and other Federal program funds,
including P.L. 874, were plainly insuflicient to meet the operational
needs of Kayenta. In this context, then, JOM serves an important role
in sustaining Kayenta and making it possible for the delivery of edu-
cational services to our Indian citizens in this remote area of our
nation. o

T am fully aware of the arguments against the use of Johnson (’Mal-
ley funds for general support, but I am convinced that through a fair
and equitable formula Johnson O’Malley can serve the special needs
of Indian children through a program of supplementary funds and
opell:ational support. That is my objective and one which T believe is
realistic. '
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School construction

Funds for the construction or renovation of public schools located
on or near Indian reservations are either obtained through local tax
resources or Sections 14(a) and 14(b) of Public Law 81-815. In most
cases, however, public schools find that local funds for capital outlay
projects are limited due to the presence of large blocs of nontaxable
reservation lands. The result is that these schools must then rely on
Public Law 81-815 to supply the necessary funds. The problem, how-
ever, is that funds provided under Public Law 81-815 to such schools
have been insufficient to meet current needs.

For example, under the 1974 budget, $19 million was appropriated
to support P.L. 815, of which $9.5 million, or 50 percent of the total
would be allocated to Sections 14(a) and 14 (b). This $9.5 million allo-
cation would cover the construction needs of perhaps five schools. Yet,
there were 39 elighble applications approved for funding with a total
cost, of $37,347,202. Clearly the 1974 budget was inadequate to meet the
needs of those schools serving reservation Indian children. And the
budget offers little hope that the existing backlog will be cleared up.
The 1975 budget is requesting only $10.5 million to meet a need of
$45 million. ‘

This situation is-critical because of thie continuing pressure of in-
creased Indian enrollment. The enrollment in the public schools edu-
cating reservation based Indian children has increased over the past
five years by a total of 28,502 students. In addition, these same schools
are estimating an additional 19,428 students to educate within the next
five years. Obviously, the lag time between the recognition of need
and delivery of funds makes the problem even more difficult.

To meet these critical needs Part C of Title II authorizes Federal
agsistance in the construction of school facilities which serve reserva-
tion Indian children by providing a $35 million annual authorization
to the Secretary of Interior. When S. 1017 was originally introduced,
however, guidelines as to how these funds would be allocated were
conspicuously absent. It was my view that without such guidelines
there would be little chance that the physical plant needs of reserva-
tion schools would be met in a reasonable and rational manner. It
was therefore proposed that the allocation of construction funds be
tied to the P.L. 815 program. This program represents the basic com-
mitment of the Federal Government to supply funds to public scheols
serving Indian children. As approved by the Committee, S. 1017 pro-
vides that of the amount appropriated 75 percent will be spent on
those public schools whose construction needs have been approved
under P.L. 815. The allocation of funds will be based on the priorities
established by the Commissioner of Education. In terms of procedure,
the Secretary of HEW will make available to the Department of
Interior, on a periodic basis, the priority listing of approved projects
under Sections 14 (a) and 14(b) of P.L. 815 from which the Secretary
shall disburse funds made available under this Act. The remaining
25 percent shall be spent, at the discretion of the Secretary for other
school construction projects which he deems worthy. Among .such
schools could be former mission schools now administered by Indian
tribes. :

This particular approach to an old problem is an innovative one. It
was chosen for the following reasons:
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1. By allocating funds on the basis of the PL 815 priorities,
additional bureaucracy in the Department of Interior 1s avoided
and the role of the Office of Education is retained. .

2. By allocating funds on the basis of PL 815, an existing for-
mula is utilized, one based on need, thus relieving the Department
of Interior for having to establish one. :

3. By assigning new budgetary authority to Interior there is
a greater chance for increased appropriations to meet the increas-
ing need for school facilities. L

T QuariTy or INpDIAN EpUcATION STATISTICS

When the Special Subcommittee on Indian Education completed its
study of Indian education, its final report.contained an indictment of
the education of the American Indian. As evidence, the report cited as
- proof the following statistics as confirming that indictment:

1. The dropout rates for Indian students enrolled in public
schools is high compared to other population groups. /
2. Forty thousand Navajo Indians, nearly a third of the entire
tribe, are functional illiterates in English. ,
3. The average educational level of all Indians under Federal
supervision is 5 school years.
4. Dropout rates for Indians are twice the national average.
5. Only 18 percent of the students in Federal Indian Schools
go to college; the national average is 50 percent.
6. Only three percent of the Indian students who enroll in col-
lege graduate ; the national average is 32 percent.

Today, some four years later it has become rather fashionable to
cite, with computerlike regularity, these same statistics as proof that
Indian education programs are failing those they were designed to
serve. The United States Civil Rights @)mmission, for example, in its
report on Indians in the Southwest, recited some of the same statistics;
statistics which were then used as evidence to support the Commis-
sion’s indictment of Indian Education in the Southwest. .

And even more recently, the National Advisory Council on Voca-
tional Education, which ought to know better, released a Special Re-
port on Indian Education and cited many of the same statistics with-
out even acknowledging how old they were. '

‘What. troubles me the most about the use of these statistics by such
groups as the United States Civil Rights Commisison and the Na-
tional Advisory Council on Vocational Education is the implied as-
sumgtion that human development is somehow static: that is, what
might be true in 1969 is still true today. When asked if some of these
statistics were still valid, the Bureau of Indian Affairs either could
not answer because information was unavailable or proved.that the
statistic was no longer valid. Yet, those who find it advantageous to
use such statistics go right on doing so without even questioning their
basic validity or whether or not they have changed.

Perhaps things have remained the same, or even gotten worse,
which I doubt, based on recent BIA testimony, but what if things have
gotten better? Is it then fair to our Indian education program to per-
petuate myths with the result that we continue to design policies which
are no longer relevant ? ' o
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It is difficult to measure progress, especially in education, if we must
rely on measurements which no longer conform to reality. What js
worse, of course, is legislating on the basis of faulty or inaccurate
characterizations of rea%;ty. . ' o

What I am concerned about then is the reliability of those statistics
or data which we must deal with in evaluating the progress of lack
of progress in the education of Indian citizens. . )

We are constantly confronted by statistics concerning Indian edu-
cation and I think 1t is time we determined the degree to which we
can rely on such statistics. What is needed is a set of statistics which is
up-to-gate, accurate, and can be easily up-dated periodically so that
policies can be adjusted or dropped to meet changing needs. At this
point, I do not have complete confidence in our ability to accurately
reflect progress in Indian education, Therefore, to determine the ca-
pacity of the Federal Government to measure Indian education, S. 1017
directs the Secretary of Interior to report to Congress assessing the
capability of the Federal Government to measure effectively and accu-
rately the educational progress and achievement of Indian people.
The ability of the Department of Interior to measure such progress
must also be reported. The Secretary is further directed to consult with
such agency heads as he deems necessary to assess the capability of the
Office of Education or the Naational Institute on Kducation to measure
the educational progress and achievement of Indian people.

In my view, this study is a very essential one for it is my hope that
the Federal Government will be forced to examine very closely, the
capacity and reliability of its current methods in measuring Indian
education progress. Perhaps, we will, as a result, develop a set of sta-
tistics and a reporting system which will enable the Congress and the
Executive Branch to design, with confidence, a Federal program to
meet the contemporary education needs of our Indian citizens based
on appropriate data. : ‘

In conclusion, S. 1017 is a major legislative effort in the develop-
ment of a strong Indian education program, and it is the hope of
S. 1017 that our commitment to assuring a quality Indian education

program will soon be realized.
Pavr J. Faxxnix.

X. EXECUTIVE COMMUNICATIONS

The reports of the Department of the Interior and the Office of
Management and Budget on, and communiecations from these and other
Federal agencies concerning, S. 1017 are set forth in full as follows:

\ U.S. DEPARTMENT oF THE INTERIOR,
Orrice OF THE SECRETARY,
Washington, D.C., May 31, 1973.
Hon, Henry M. Jacksox,
Chairman, Committee on Interior and Insulor Affairs, U.S. Senate,
Washengton, D.C.

Dear Mr. Cramrman : This responds to your request for the views
of this Department on S. 1017, “To promote maximum Indian partie-
ipation in the government and education of the Indian people; to
provide for the full participation of Indian tribes in certain programs
and services conducted by the Federal Government for Indians and to
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encourage the development of the human resources of the Indian
people; to establish and carry out a national Indian education pro-
gram; to encourage the establishment of local Indian school control ;
to train professionals in Indian education ; to establish an Indian youth
intern program; and for other purposes.”

While recognizing the close relationship between Title T of this bill,
the Indian Self-Determination Act and, Title IT the Indian Educa-
tional Reform Act of 1973, we believe that our advice to the Congress
will be more helpful if we consider and discuss the titles in two discrete
sections of this letter.

I. THE INXDIAN BELF-DETERMINATION ACT

- We would prefer enactment of S. 1348, the Administration self-
determination proposal, which would provide more complete Indian
control over programs devoted to their betterment and would place
the decision to assume such control with Indians themselves. However,
we recommend enactment of this title, if amended as suggested infra,
as an interim measure to provide increased Indian direction of Federal
Indian programs. Certainly the enhanced ability to contract with
Indian tribes which Title T would afford could be a very useful author-
ity for the Department to have.

Title T adopts a contractual approach to endowing American In-
dians with increased self-determination. The title authorizes the Sec-
retary of the Interior to contract with Indian tribes to plan, conduct,
and administer programs or portions of programs carried out under
the Act of April 16,1934 (48 Stat. 596), as amended, commonly known
as the Johnson-O’Malley Act; the Act of November 2, 1921 (42 Stat.
208), commonly known as the Snyder Act; and all acts subsequent
thereto. The Snyder Act provides basic authority for virtually every
Indian program carried out by the Department of the Interior. The
Johnson-O’Malley Act permits the Department to contract for the
performance of certain educational and other responsibilities with
state and local institutions. Thus, enactment of this title would pro-
vide the Secretary of the Interior with the authority to contract out
the full panoply of the Department’s Indian programs to Indian tribes.
(This Department has submitted legislation—S. 1342—which would
enable Indians to become contracting . parties under the Johnson-
O’Malley Act, albeit by a somewhat different technique, that of amend-
ing the Act itself. Should S. 1017 be enacted, the purposes of S. 1342
would be fulfilled, and we would consider it moot.) . :

A parallel provision of the title would authorize the Secretary of
Health, Education, and Welfare to contract with Indian tribes to carry
out all his functions, authorities, and responsibilities under the Act of
August 5, 1954 (68 Stat. 674), as amended. These functions center on
the maintenance of Indian health. 4 ) .

One of the most important aids in carrying out the goal of trans-
ferring programs to Indian control by way of contract appears in
section 104, which authorizes both Secretaries to make grants to In-
dian tribes to allow them to make necessary preparation for entering

into contracts authorized by the bill. We cansider such grant authority

to be a most useful means of removing one of the major obstacles to
contracting with tribes—their inability to meet general Federal stand-
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ards for contractors. The Federal contracting rules are predicated on
arms-length transactions; however, many tribes lack the needed so-
phistication to deal at arms-length with the United States. More
specifically, before a Federal contract can be effectuated, the contract-
ing officer must make a finding that the proposed contractor is capable
of performing his part of the bargain. Vis-a-vis many Indian tribes
or tribal organizations, such a finding would be impossible to make,
and the Department’s efforts to contract with them would be stymied.
The grants authorized by Title I would fund preparatory training and
other activities necessary to raise Indians to the level where they can
meet Federal contracting standards.

Section 105 of the bill authorizes the two Secretaries, upon the
request of an Indian tribe, to detail Civil Service personnel needed by
the tribes in connection with programs contracted, for a period of 180
days. The period of detail can be extended for a period not to exceed
an additional 90 days if the tribe can show a need therefor. The bill
specifically amends the Act of August 5, 1954, to allow the detailing
of Health Service personnel and allows the Secretary of Health, Edu-
cation, and Welfare to consider the expense of such details in deter-
mining payments made by him pursuant to the contract or grants to
which the details are attached, '

In addition, Section 105 would amend paragraph (2) of section 6(a)
of the Military Selective Service Act of 1967. The amendment would
allow commissioned officers of the Public Health Service serving under
an agreement which credits their Public Health Service service against
their military obligation under the provisions of the Selective Service
Act to continue to enjoy such credit while on detail to Indian tribes.

Section 106 establishes certain administrative procedures to be fol-
lowed by the two Secretaries in contracting with Indian tribes. First,
although requiring compliance generally with all Federal contracting
laws and regulations, the section permits certain exceptions, the most
important of which would enable construction contracts to be negoti-
ated without compliance with the bonding requirements of the Act of
August 24, 1935 (49 Stat. 793), commonly known as the Miller Act

Second, the section would permit advance payments on contracts
with tribes and tribal organizations on such conditions as the Secretary
deems necessary. (Contracts are now restricted by the requirements of
the Act of June 30, 1949 (63 Stat. 396), and the applicable provisions
of the Federal Procurement Regulations.)

Third, the section would empower the appropriate Secretary, with
the consent of the tribal organization, to revise or amend any contract
or grant made by him under the authority of this bill. This provision
would provide the flexibility needed to insure that beneficiaries of
Indian programs do not suffer, particularly during the incipience of
tribal administration of such programs. .

Fourth, the section would authorize the appropriate Secretary to
permit a tribal organization to utilize real and personal property under
his jurisdiction in connection with any contract or grant made pur-
suant to the bill. The existing authority for such use under the
Johnson-O’Malley Act would thus be extended to Indian tribes, and
broadened to include all contracts under this bill,

Section 107 gives the Secretaries needed authority to carry. out the
provisions of the bill and to make rules and regulations.




36

Section 108 of the bill appears to be a restriction on the authority
ranted in section 107 since it sets the terms and conditions that will
be followed by the Secretary of the Interior (not both Secretaries)
in the preparation and publication of the rules and regulations made
to carry out the provisions of the bill. First, we see no reason to treat
the two Secretaries differently and therefore recommend that both be
guided by these procedures. Second, we recommend that the proce-

dures be Incorporated into a single, revised rules section, by deleting

section 108 and reWriting section 107 as follows:

“Section 107. The Secretaries of the Interior and of Health, Educa-
tion, and Welfare are each authorized to perform any and all acts
and to make such rules and regulations as may be necessary and proper
for the purpose of carrying out the provisions of this title. The Secre-
taries shall (a) no later than six months from the date of the enact-
ment of this Act, promulgate said regulations, (b) no later than sixty
days prior to the promulgation’ of said regulations, punish them in
the Federal Register, and (c¢) no later than thirty days prior to the
promulgation of said regulations, make provision, with adequate
public notice, for the opportunity for hearings on the proposed regu-
lations, once published, to all interested parties.” ) )

Finally, Title I disavows any imputation of terminating the United
States’ Indian trust responsibilities.

II. INDIAN EDUCATIONAL REFORM ACT OF 1973

Title IT of S. 1017, the Indian Educational Reform Act of 1973,
contains many new programs and would endow the Secretary of the
Interior with a good deal of new authority. We have been hard-put to
arrive at a recommendation concerning this Title because of the diffi-
culty of fitting its provisions into the existing statutory scheme. More
specifically, there is overlapping among Title IT of this bill and Title
IV of Public Law 92-318, a recent and major addition to Indian edu-
cation law, and the Snyder Act as well. : .

At the outset of our discussion of Title A, we recommend the follow-
ing clarification of the terms “Indian” and “Indian tribe”. In section
4 of the bill, delete subsections (a) and (b) and insert in lieu thereof
the following : ' ,

“(a) ‘Indian’ means a person who is a member of an Indian tribe;”

“(b). ‘Indian tribe’ means any Indian tribe, band, nation, or other
organized group or community, including any Alaska Native commu-
nity as defined in the Alaska Claims Settlement Act which is recog-
nized as eligible for the special programs and services provided by the
United States to Indians because of their status as Indians.” -

- Part A of Title II, Education of Indians in Public Schools, author-
izes the Secretary of the Interior to enter into contracts with States,
their political subdivisions, or Indian tribes and organizations for
the purpose of educating Indians in public schools. Any contract which
the gecretary enters into must be predicated on a plan which assures,
essentially, that public schools educating Indian students are funded
at the same levels as comparable schools which do not have substantial
Indian enrollment. Funds provided under contract would be used for
certain specified purposes, including counseling, teacher training,
production of bilingual teaching materials, and supplemental meal
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programs. Indian advisory education committees would be formed and
utilized by the Secretary whenever a majority of the members of a
local school board affected by such a contract was not Indian. If the
contracting party were a State educational agency, prior to entering
into such a contract the Secretary would require that the agency have
established, and considered the recommendations of, an Indian Advis-
ory Council on Education which is representative of all the tribes in
the State. Contracts entered into under this title would replace existing
Indian education programs, and on June 30, 1975, Indian education
would be phased out of the Act of April 16, 1934. Part A would
authorize the appropriation of such sums as might be necessary to
carry out its provisions. ‘

The provisions of Part A are similar to those of the Administration’s

proposal to amend the Johnson-O’Malley Act, S. 1342. The require-
ments imposed by Part A upon States in their education of Indian
children—and on the Secretary in entering int6 such contracts—do
not appear in S. 1342. Certainly, however, there is no inconsistency
between the two bills, and we have no objection to the safeguards which
Part A would afford public school Indian students.
. We recommend expanding the scope of Federal education activities
included under section 203(a)(2) to include all Federal education
funds as local tax income under this section. This will provide a more
realistic funding picture, in regard to both basic support and supple-
mentary services of the contractor and would result in a more equitable
fundinng&ttern. : ‘ :

Part B of Title IT authorizes the Secretary to make grants to and
enter into contracts with various institutions to train educators who
will work in schools serving Indians and to improve the qualifications
of persons presently so engaged. Preference to Indians would be- given
in determining grant recipients. This part authorizes $10,000,000 to
be appropriated for the fiscal year after enactment and $15,000,000
for each of the next two fiscal years. We view Part B as duplicative of
existing authority under the Snyder Act and therefore recommend
against its enactment. : o :

Part C authorizes the Secretary to enter into contracts with State
education agencies or school districts involving the construction, ren-
ovation, or acquisition of facilities for Indian education in school dis-
tricts on or near Indian reservations. Authority for construction of
public schools which educate Indian children is contained wtihin the
authority of the Department of Health, Education, and Welfare to
render impact aid to public school distriets (Act of September. 30,
1950 (64 Stat. 1100), as amended). We defer for the views of the De-
partment of Health, Education, and Welfare on this Part.

Part D establishes an Indian youth intern program for summer
employment. Since there is comparable authority under existing law,
we recommend against enactment. of this Part. o o

" Part E provides funds to the Secretary of the Interior for grants
and contracts with appropriate nonprofit institutions and agencies for
research and development in the fields of Indian education. The au-
thorization for Part E is $2,000,000 for the first fiscal year and
$3,000,000 for each of the next two fiscal years, We recommend that
this Part not be enacted because it would duplicate authority pro-
vided by the Snyder Act.
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Part F of S. 1017 directs the Secretary to prevent to the 94th Con-
gress several programs which would show how to meet the educa-
tional needs of the following Indian groups; adults, persons desirous
of technical education, young children, gifted and handicapped In-
dians aged 3 to 21 years, and those desirous of higher education. This
Part would appropriate $750,000 to carry out its purposes. We recom-
mend that Part F not be enacted because the development and evolu-
- tion of these programs is the econtinuing responsibility of the In-
terior Department and is currently authorized.

Part G provides general standards and requirements related to Title
IT. We recommend deletion of section 219 to niake this part consistent
with the above recomamendations, :

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of
the Administration’s program. ‘

Sincerely yours,
Joan Kyr,
Assistant Secretary of the Interior.

Execurve Orrice oF THE PRESIDENT,
- Orrice or ManaGEMENT AND BupceT,
, ' Washington; D.C., July 3, 1973.
Hon. Hexry M. Jacrsox,
Chairman, Committee on Interior and Insular Affairs, U.S. Senate,
New Senate Office Building, Washington, D.C.

Dear Mr. Cuarmax ; This is in response to your request of April 25,
1973 for the views of the Office of Management and Budget on
S. 1017, the “Indian Self-Determination and Educational Reform
Act of 1973.” '

The Department of the Interior in its report to your Committee
on S. 1017 and the Department of Health, Education, and Welfare
in its testimony on the bill state their preference for enactment of
the Administration’s proposals, S. 1342 and S. 1343 which would
enable Indian tribes and communities to either contract for or assume
control and operation of those programs and services provided by
the Departments for Indians. However, both Departments recom-
mend subject to certain amendments enactment of certain provisions
of S. 1017—Title I, the Indian Self-Determination Act, and Part A

of Title IT, the Indian Educational Reform Act of 1973—as substan-

tially consistent with the policy of self-determination for Indians
as recommended by the President in his Indian Message of July 8,
1970 to the Congress. The Departments recommend against enactment
of Parts B, C, D, E, and F as duplicative of existing authorities.
‘We concur in the views expressed by both Departments, and while
preferring the enactment of S. 1342 and S. 1343, would have no
objection to enactment of certain provisions of S. 1017 as cited above.
Sincerely,
Witreep H. Rommer,
Assistant Director for Legislative Reference.
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The report of the Department of Health, Education, and Welfare
on S. 1017, as contained in the statement of Hon, Frank Carlucci,
Under Secretary of HEW, at the hearing before the Subcommittee
on Indian Affairs on June 1 and 4, 1973, is set forth as follows:

StatemeNT BY Hon. Frang Carvocci, UNDER SECRETARY OF THE
DeparTyvenT or Heavri, EpvcationN, ANp WELFARE

Mr. 'Cha,irman, members of the Subcommittee, it is a pleasure to
appear to testify on S. 1017, S. 1340, S. 1342 and S. 1343, which seek
to assure to Indian people the right of self-determination.

1. GENERAL POLICY

As you know, the Administration is deeply committed to Indian self-
determination. The President stated in his message to Congress, on
July 8, 1970, transmitting his “Recommendations for Indian Policy”:

For years we have talked about encouraging Indians to
exercise greater self-determination, but our progress has
never been commensurate with our promises. Part of the rea-
son for this situation has been the threat of termination. But
another reason is the fact that when a decision is made as to
whether a Federal program will be turned over to Indian
administration, it is the Federal authorities and not the In-
dian people who finally make that decision,

This situation should be reversed. In my judgment, it
should be up to the Indian tribe to determine whether it is
willing to assume administrative responsibility for a service
program which is presently administered by a Federal
agency.

The Department is vitally interested in the enactment of legislation
which would promote and encourage further self-determination for
the Indian people to attain the lutimate goal of “Indian solutions to
Indian problems.”

As we advance the priority of self-determination, however, we must
also be sensitive to the need for maintaining Federal support and
concern for the Indian people. As we strengthen the Indian’s sense
of autonomy, we must be sure not to threaten his sense of community
and tribal life. That means making it clear to Indians that they can
become independent without losing their unique relationship with the
Federal (Government and that self-determination and the assumption
of control of HEW programs and services by Indian tribes represents
a reinforcement rather than a termination of this unique relationship.

2. ADMINISTRATIVE ACTIONS

Before I discuss the four bills under consideration I would like to
quickly highlight a few of the things being done under existing man-
dates to advance Indian self-determination. These actions include:

Over the years, Office of Education assistance benefiting Indian
children and adults has been substantial. In FY 1973 it is esti-
mated that $87.8 million in OE obligated funds will benefit
Indians. Included in this amount is $24.4 million under Title I
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of the Elementary and Secondary Education Act for the special
needs of educationally deprived children; $32.5 million in pay-
ments to local school districts under the impact aid legislation,
P.L. 874; $4.8 million for school construction under section 14
of P.L. 815; $6.1 milljon in student financial aid; $713,000 in
special projects for adult education; and $2.7 million in teacher
training projects. .

The Indian Health Service has made notable progress in im-
proving the delivery of health services to American Indians and
Alaskan Natives since 1955 through the growing participation of
the Indians and Alaskan Natives in the planning, implementa-
tion and evaluation of health service programs. Some examples of
tribally managed health efforts include the operation of com-
munity health services activities such as alcoholism projects, fam-
ily planning programs, maternal and child health programs, and
health sereening and nutrition programs, Progress is 1llustrated,
also, by the development of the Community Health Aid Program
in Alaska, and the Community Health Representative Program
in other States which enable tribal groups to directly provide
health services in their communities by employing workers
trained by the Indian Health Service. The Indian tribes are now
a major employer of health service workers formerly in the Indian
Health Service. These tribal employees now number about one-
fifth of the health workers on reservations.

Another indication of the progress toward Indian self-determi-
nation in the Department is the emergence of local, areawide, and
national Indian health boards, These groups, formed at the In-
dians’ irfitiative, advise the Indian Health Service on every aspect
of health program management.

3. PROPOSED LEGISLATION

A. The Administration’s Legislative Program for Indians .

- To advance the President’s policy of Indian self-determination, the
Administration on March 15 sent to Congress several bills which to-
gether make up a comprehensive legislative program. Three, S, 1343,
S. 1342, and S. 1340, of these are being considered by the Subconmmit-
tee this morning, and I would like to deseribe them briefly now.

S. 1343 would acecomplish the goals of the self-determination by re-
quiring the Secretaries of the Interior and HEW to transfer to an
Tndian tribe, at its request, control and operation of programs and
services now under the Bureau of Indian Affairs of the Department of
the Interior and the Indian Health Service in the Department of
Health, Education, and Welfare.

S. 1342 would amend the Johnson-O'Malley Act and the Act of
August 5, 1954, which transferred responsibility for Indian hospitals
and health facilities to- the Public Health Service. It would provide
the Secretary of Interior and the Secretary of HEW with the much-
needed authority to contract with any Indian tribe, band, group, or
community to carry out any of the programs under those Acts.

S. 1340 would provide for continued fringe benefits (such as compen-
sation for injury, retirement, life insurance, and health benefits) for
Federal employees who transfer to Indian tribal organizations to per-
form services they formerly performed as Government employees.
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We view the contract authority contained in 8. 1842 as an interim
measure, allowing us to contract out to an Indian tribe or organization
responsibility for those functions the tribe feels itself sufficiently expe-
rienced to handle. On the other hand, as a tribal organization deter-
mines that it is capable of assuming complete control over one or more
of its programs, we want to be able to guarantee to that organization
that, by law, it would be able to do so. For this reason, we urge the
enactment of S. 1343, which would provide that authority, as a neces-
sary complement to the contract authority provided in 8. 1342.

In summary, these three bills would give the Indian people three
levels of choice: One: contract with HEW to carry out the THS pro-
grams; Two: request the complete transfer of the programs to Indian
control; Three: allow those Civil Servants that the Indians wish to
employ (in transferred programs) to retain certain benefits they had
as Federal employees.

This three option approach would assure that if an impasse were
reached in negotiations between HEW and an Indian tribe, the final
determination of whether program control would shift to the Indians
would rest entirely with the Indian tribe.

I should caution that we would not want the transfer authority we
seek to be interpreted as a way for the Federal Government to termi-
nate its proper responsibilities to the Indian people. To begin with,
the transfer could only oceur at the request of an Indian tribe or com-
munity, If the tribe believes that it is not yet ready to assume the
responsibilities which would accompany transfer, it could contract
under S. 1342 to assume whatever responsibilities it felt ready to
assume. However, if a tribe wants to remain at status quo with the
Federal Government being fully responsible for carrying out the pro-
grams, that too would be its option. In addition, S. 1343 contains &
provision to assure continuing Federal concern after program trans-
fers oceur.

S. 1343 also gives the Secretary authority, after providing notice
and hearm% to the tribes, to reassume control or operation of the
program if he determines that the tribal organization is operating or
conducting the program in a manner involving: (1) a violation of the
rights or endangering the health, safety and welfare of the individual
Indians, or (2) gross negligence or mismanagement of Federal funds.
We do not view this safeguard as a punitive mechanism. We see it as
a necessary protection for Indian people. The bill provides that tribes
may resume their operations as soon as the Secretary is satisfied that
the deficiencies in tribal operations have been corrected.

S. 1843 assures that the funding of the programs transferred to the
tribe would be at the level stipulated in Section 2(f) “as if the control
or operation has been maintained continuously by the Federal Govern-
ment.” this assures the tribe a continuity of financial support. The
tribes are more likely to opt for assuming control of their programs
with this specific legislative provision to assure them that they will
not get less funding by assuming control. ,

While the conditions for assuming operating responsibility of the
various Indian (frowrams should be made as easy and as flexible as
possible, the Fe eral Government nevertheless has a responsibility to
assure that programs are being operated and administered in keeping
with requirements of Federal law. S. 1343 assures this by requiring the
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tribes to submit annual reports to the Secretary including an account-
ing of the amounts and purposes for which Federal funds are
expended. '

Although S. 1342 provides contract authority, and therefore does
not specif?cally refer to the safeguards contained in S. 1343, we would
provide similar safeguards in the contract whenever the situation
warranted.

B. 8. 1017, The Indian Self-Determination and Educational Reform
Act of 1973 ,

I would now like to turn to S. 1017 which you, Mr. Chairman, and
Senator Jackson have introduced.

While we prefer enactment of S. 1342 and S. 1343, we believe that
enactment of certain provisions of S. 1017 as cited would be substan-
tially consistent with the Administration’s policy of self-determina-
tion for Indians.

For example, as I noted earlier, S. 1343 provides that, when an im-
passe develops between HEW and an Indian tribe over transfer of a
program, the final decision on whether or not programs would shift
to tribal control would rest with the Indian people. This option is not
available under Title I of S. 1017 since it contains no authority to
transfer Federal programs to the Indian people upon their request.
Under S. 1017, the Secretary of HEW or Interior may, in his discre-
tion, refuse to enter into a contract with Indian tribes.

However, we have serious problems with portions of Title IT of S.
" 1017. This title would give to the Secretary of the Interior authority
to:

Enter into contracts with States and their political subdivisions
of Indian tribes and organizations for the purpose of educating
Indians in public schools; '

Make grants and contracts to train education professions to
work with Indians; _

Enter into contracts with State and local education agencies
for construction, acquisition or renovation of facilities in school
districts on or near Indian reservations;

Establish a summer employment. program for Indian youth;

Make grants and contracts for research, surveys and demon-
strations in the field of Indian Education; and v

Provide a report to Congress in March 1975 proposing pro-
grams to meet the needs of Indian people in areas of adult, voca-
tional, early childhood, gifted and handicapped, career and higher
education. ‘

Our figures also show that nearly three-fourths (75%) of the chil-
dren of Native Americans residing on Federally recognized reserva-
tions attend public schools operated by State and local agencies. Thus,
the education needs of Native Americans are being met substantially
by our public school system. o '

Basically, Part A accepts the Administration’s recommendation, as
proposed 1n S. 1342, to expand the contracting authority of the
Department of the Interior to include Indian tribes and organizations
for educational services and fills in the present broad provisions of
the Johnson-O’Malley Act with more detailed legislative specifica-
tions. We defer to the Department of the Interior for discussion on
the merits of Part A of Title IT. :
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However, duplication of existing programs benefitting public
schools that educate Indian children is encountered in Part C of Title
IT. P.L. 815, 81st Congress, now authorizes a program of construction
for school districts educating Indian children who reside on Federal
property. The Administration budget calls for an increase in the P.L.
81-815 program and under which construction of facilities to meet
the needs of Indian children is a priority. Approximately $4.8 million
will be obligated for this purpose in FY ’73,

With regard to Parts B, D, E, and F our position is that there is
sufficient existing authority under the Snyder Act (42 Stat. 208, Act
of November 2, 1971) to allow for the activities listed under these
parts. ) ‘

In conclusion, we believe that enactment of Title T and Part
A of Title IT of S. 1017 would provide useful authority for the de-
velopment of Indian self-determination as proposed by the Admin-
istration.

Regardless of which bills are adopted, however, the manner in which
its provisions would be carried out by the Federal agencies involved
Is critical. The development of implementing regulations and guide-
lines will determine the success or failure of any measure. We believe
that it is the right of the Indian people to be involved in the programs
that affect their lives, and we intend to consult with Indian tribal rep-
resentatives in developing such regulations and guidelines to assure
that the methods developed for carrying out the provisions of the bill
are consistent with the desires and needs of the tribes affected.

Mr. Chairman, we believe that is is important as we work toward
our common objective, Indian self-determination, to bear in mind the
following statement from the President’s Message to Congress of
July 8,1970;

* * * Both as a matter of justice and as a matter of enlight-
ened social policy, we must begin to act on the basis of what
the Indians themselves have long been telling us. The time
has come to break decisively with the past and to create the
conditions for a new era in which the Indian future is deter-
mined by Indian acts and Indian decisions.

U.S. SENATE,
CoMMITTEE ON INTERTIOR AND INSULAR AFFATRS,
Washington, D.C., June 18, 1973.
Hon. KenT Frizzerry,
Solicitor, Department of the Interior,
Washington, D.C.
~ Drar Mr. Frizzern: During testimony at our recent hearings on
S. 1017, the “Indian Self-Determination and Educational Reform Act
of 1973”, the question was raised as to whether a tribe’s sovereign im-
munity would be lost should it contract with the Bureau of Indian
Affairs or the Indian Health Service to administer Indian programs.
This query was raised in relation to the recent Federal court decision,
in which the court, in ruling that the 1968 Civil Rights A cts suspended
tribal sovereign immunity in cases brought under it, made the state-
ment that the tribe had also waived immunity when it contracted with
the BIA for operation of the law and order services on the reserva-




44

tion (Lencassion v. Leckity, Vol. 334 of the Federal Supplemental Re-
porter, page 370, New Mexico District Court 1971 Case).

" Could the Committee please have the benefit of your opinion as to
the question of whether a tribe, when contracting for services on its
reservation, under S. 1017, is liable to have waived its sovereign immu-
nity with respect to the scope of that contract. )

During the 92d Congress, the “Indian Self-Determination Act” ap-
peared as S. 3157. In a letter dated June 13, 1972, I raised similar
questions to your predecessor, Mr. Mitchell Melich. Our records fail
to-disclose any response to that inquiry. We would appreciate an 1m-
mediate response to this letter concerning this matter.

Sincerely yours,
Hexry M. Jacksox,
Chatrman.

U.S. DEPARTMENT OF THE INTERIOR,

OFFICE OF THE SOLICITOR,

V Washington, D.C., August 1,1973.

Hon. Hexry M. Jacksox,

Chairman, Committee on Interior and Insular Affairs, U.S. Senate,
Washington, D.C. '

Dear SenaTor Jacksox : This is in response to your June 18, 1973,
letter requesting our views on whether tribal immunity from suit
would be lost should a tribe contract with the Bureau of Indian A ffairs
or the Indian Health Sérvice to administer federal Indian programs
pursuant to pending legislation such as S. 1017.

An Indian tribe is immune from suit in any court. 7urner v. United
States, et al., 248 U.S. 354, 358 (1919). While an Indian tribe cannot
waive its immunity without the consent of Congress [ United States v.
United States Fidelity and Guaranty Co., et al., 309 U.S. 508 (1940) ;
Adams, et al. v. Murphy, 165 Fed. 304, 308-9 (8th Cir., 1908) ; Thebov.
Choctaw Tribe, et ol., 86 Fed. 372, 376 (8th Cir., 1895) ], Congress can
waive a tribe’s Inmunity without the tribe’s agreement, See Fontenelle
- v. Omaha T'ribe of Nebraska, 430 F.2d 143 (8th Cir., 1970).

Tribal immunity from suit extends to cases sounding in contract
[ United States v. United States Fidelity and Guaranty Co., et al., 309
T.S. 506 (1940)], cases in tort [Zurner v. United States, et ol., 248
U.S. 854 (1919)] and in cases involving title to lands (25 U.S.C. § 17 7).
A tribe is also immune from suits based on the torts of its agents since
a sovereign is not bound by, or responsible for, the wrongful acts of
its agents unless the sovereign legislatively assumes such responsibility.
54 Am. Jur., United States, § 136.

The tribes’ immunity does not prevent the United States from sning
a tribe. Of., Principality of Monaco v. Mississippi, 292 U.S. 313 (1934).
A state, however, cannot sue a tribe. Kmployment Security Dept. v.
Cheyenne River Sioux Tribe, 119 NW. 2d 285 (S.D., 1963).

Congress can waive tribal immunity from suit and has done so in the
past. Section 17 of the Indian Reorganization Act of 1934, 25 US.C.
477, authorizes the Secretary of the Interior to issue corporate
charters to Indian tribes conveying to the incorporated tribe “such * * *
powers as may be incidental to the conduct of corporate business, not
inconsistent with law * * *» The fact that Congress has authorized
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the use of a corporation in itself warrants the conclusion that the cor-
poration has the power to sue and be sued. Lattin, The Law of Cor-
porations 83 (Foundation Press, 1959). Some tribal corporate charters,
while explicitly authorizing the corporation to sue and be sued, limit
Fhe corporation’s liability to chattels especially pledged or assigned.

These restrictions are respected by some courts and ignored by others.
Compare Maryland Casualty Co. v. Uitizens National Bank, et al., 361
E. 2d 517 (5th Cir., 1966) with Fontenelle, et al. v. Omaha Tribe of
Nebraska, et ol., 430 F. 2d 143 (8th Cir., 1970).

_ Courts have held that a section 17 corporation can be sued in quiet
title actions (Fontenelle v. Omahe Tribe), in actions arising from a
contract (Maryland Casualty Co. v. Citizens National Bank), and in
actions funded in tort [ Martinez v, Southern Ute T'ribe, 374 P, 2d 691
gj()olo., 1962) ; but see Martinez v. Southern Ute Tribe of the Southern

te Reservation, et al., 249 F. 2d 915 (10th Cir., 1957), cert. denied,
356 U.S. 960 (1958) ].

A section 17 tribal corporation is, of course, distinct from the tribal
government organized under section 16 of the Indian Reorganization
Act, 25 U.S.C. § 476, theoretically, tribal assets could not be called
on to satisfy judgments against the corporation, nor should the cor-
poration be liable for acts done by the tribe in a governmental capacity.

The Indian Civil Rights Act of 1968, 25 U.S.C. § 1301-1303, repre-
sents a second Congressional waiver of tribal immunity. Unitke sec-
tion 17 of the Indian Reorganization Act, the Civil Rights Act permits
a court to review tribal governmental actions. Although the Civil

- Rights Act specifically grants only Aabeas corpus jurisdiction to the

federal courts, it appears settled that the courts feel free to fashion
any appropriate remedy. See Dodge v. Nakai, 298 F. Supp. 17 (D.
Ariz., 1968).

The case of Loncassion v. Leekity, 334 F. Supp. 370 (D. N. Mex.,
1971) holds that the Civil Rights Act of 1968 authorizes courts to enter
money judgments against Indian tribes for tortious actions. The court
found that the tribe had, by contract, assumed responsibility for the
torts of its agents and that the Civil Rights Act of 1968 had waived
the tribe’s immunity from suit sufficiently to permit a court to enforce
the responsibility which the tribe had assumed.

_The Givil Rights Act of 1968, not the tribal contract, is the only pos-
sible basis for §n(}ing a waiver of immunity. The contract itself could
not waive immunity since it was not Congressional action, but appar-
ently the Loncassion court felt the tribe had sufficient authority to

. aceept responsibility for the tortious acts of its agents. This interpreta-

tion of the 1968 act—that it imposes tort liability on a tribe—may or
may not be sound. This office does not concur with it. It is, however, an
underg;tandable decision if it is realized that if the action had been
committed by a federal agent, the vietim could take advantage of &
number of federal statutes waiving the Federal Government’s
immunity. ‘

Whether other courts will follow Zoncassion is, of course, a matter
of conjecture. The obvious method to avoid the effects Loncassion
would be to delete any contractual provision which could be construed
s an acceptance of tribal liability for the acts of its agents, The more
important problem, however, is assuring that contracts. with Indian
tribes do not result in a loss of rights to others and, at the same time,
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that the tribe is protected against wholesale depletion of its assets
through lawsuits. In response to this dual need, the Administration’s
proposed bill, S. 1343, provides that each tribe must carry liability in-
surance to protect third parties and that the tribe’s immunitty from suit
is waived, but only up to the amount set out in the face of the insur-
ance policy. :

We regret that we did not respond to your earlier letter. Apparently
the matter of a specific response was overlooked by our legislative
counsel in the course of preparing language for S. 1343 in response
to the problems raised by your letter and that office neglected to advise
you that the language was drafted in response to your carlier letter.

Sincerely yours,
Kent Frizzer,
Solicitor.

'TU.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., August 3, 1973.

Hon. Hexry M. Jacksox,

Chairman, Committee on Interior and Insular Afairs, U.8. Senate,

Washington, D.C.

Dear Mg, Cuamrmax: This responds to the request of Senator
Abourezk, during the June 1 Indian Affairs Subcommittee hearings
on S. 1017, S. 1340, S. 1342, and S. 1343, for a legal memorandum
outlining the respective responsibilities of the Federal Government
and the States for Indian education. No one entity-—either the Federal
Government or the States considered collectively—is solely responsible
for the education of Indians. Rather, the responsibility is lodged with
and exercised by both entities in certain complicated ways. ‘

1. THE STATES’ RESPONSIBILITY

The responsibility of the States with regard to the education of
Indians is to provide, in so far as possible, the opportunity for such
education, on the same terms under which public education is made
available to citizens generally. In Brown v. Board of Education, 347
T.S. 483, 493 (1954), the United States Supreme Court held that the
opportunity for public education, “where the State has undertaken to
provide it, is a right which must be made available to all on equal

terms.” Moreever, the courts have long held that the availability of

Tederal Indian schools does not justify turning away Indians from
the public schools. United States v. Dewey County, 14 F. 2d T84
(D.C. S.Dak., 1926), af’d sub. nom. Dewey County v. U.8. 26 Fd. 2d
434 (Eighth Circuit 1938), cert. den. 278 U.S. 649 (1928); Piper v.
Big Pine School Dist., 193 Cal. 664, 226, Pac. 926 (1924). It can be
fairly stated, then, that in so far as possible, the States have the basic
responsibility to educate Indians as they do all of their citizens, In-
deed, each of the States has bound itself by statute to provide this
“yniversal” education to all eligible students.

II. THE FEDERAL RESPONSIBILITY

It is important to note, however, that two factors render State edu-
cation of Indians on reservations a difficult task. First, reservation land
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is held in trust for Indians by the United States and therefore is not
subject to local taxation, the nearly universal source of funding for
American public education. Thus, the public education of Indians is
often a cost which the States must look elsewhere than the Indian com-
munity to meet. (In many cases, the States look to the Federal Gov-
ernment, which contracts with local educational agencies for the edu-
cation of Indians under the Johnson-O’Malley Act, 48 Stat. 596, as
amended by 49 Stat. 1458.)

Second, many Indians live in remote areas of large reservations,
very far from public school facilities. The combination of these factors
results in public education of some Indians being a herculean task.

Because of the tax exempt status of the trust land and frequent
absence of organized public school districts, the Bureau of Indian
Affairs has assumed responsibility for providing schools. This Federal
responsibility for educating Indians, however, is not tied to any
specific, primordial statutory or constitutional mandate. (Not even
those treaties which provide for the education of Indians specifically
impart this duty to the Federal Government.) This is not to say that
the Federal Government has ang'intention of shirking its responsibil-
ities in Indian education, Indeed, it is submitted that the United States
has a strong moral call to meet these responsibilities. Rather, the point
to be made 1s simply that the Government’s activities in educating In-
dians should be considered as being exercised in lieu of the basic State
responsibilities. This analysis is borne out in practice in that more than
two-thirds of Indian children from reservation areas are currently
enrolled in the pubic schools.

In addition to considerations which flow from Indian trust land
status, another major factor has resulted in the Federal Government’s
assuming some responsibility for Indian education: in some cases the
basic education programs offered by the States to all their citizens are
not fully responsive to the special needs of Indian students. In such
instances, the Federal Government has often contracted with State
?i@;i(lzsgtmnzl a§en}<;1es tt(',) prgvide special 1prog’m,ms tailored to meet In-

1ans’ needs. Such contracting is generally carried ou i
of the Johnson-O’Malley Act%su d a. y carried out under authority
. The Federal Government discharges its responsibilities for educat-
ing Indian children in the following ways:

. c( 1) 8{;7 ,080 _Inldia,lg i&udenfts are ﬁnrﬁlled in public schools which

celve financial assistance from the Federal gov
Johnson-O’Malley funding. - . er:qment throngh
© (2) 53,763 Indian students are enrolled in day and boarding
schools conducted by the Bureau of Indian A ffairs.

(3) 4,025 Indian students live in Federal dormitories and attend
public schools. ,

(4) 2,222 Indian students attend Indian-controlled schools in
Indian eommunities.

(5) 61,000 Indian students (most of whom are also counted in
group 1, supra) attending public schools are the beneficiaries of
Federal “impact aid” provided to their schools by the Office of
Education; additional resources for Indian education will be pro-
vided through the Department of Health, Education, and Wel-
fare by the newly-funded Title IV of P.L. 92-318.
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(6) Indian children in public schools throughout the country
whose parents live at the poverty level are provided special edu-
cational opportunities through resources provided by the Office
of Education pursuant to the Elementary and Secondary Edu-
cation Aet of 1965.

Sincerely yours, R
'y

Assistant Secretary of the Interior.

U.S. DepARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,

: Waskington, D.C., March 1,197}.
Hon. Hexry M. Jacksox, : .
Chairman, Committee on Interior and Insular Affairs,

U.8. Senate, Washington, D.C. ‘ o :

Dear Mr. Cramrmax : This is in response to the request from Mr.
Forrest Gerard of the staff of your committee on a possible amend-
ment to be offered on the floor of the Senate to S. 1017, the Indian
Self-Determination and Education Reform Aect, which would strike
all of Part A of Title IT in the bill and substitute a new Part A.

The new Part A that would be added to S. 1017 by the proposed
amendment would leave the Act of April 16, 1934 (48 Stat. 596), as
amended by the Act of June 4, 1936 (49 Stat. 1458), as it now exists
and amend it further by adding six new sections.. .~~~

The amendment continues existing authority granted this Depart-
ment to enter into contracts with States, their political subdivisions,
and others named to provide for, among other things, the education of
Indians. It would also give the Department authority it needs to con-
tract with Indian tribes and tribal organizations to provide education
for Indians in public schools, while also giving guidance not now pres-
ent in the existing contracting authority as to the kinds of programs
to be contracted, percentages of funds that can be used for general
and special education purposes, administrative procedures that should
be followed, to name a few, as well as providing for the first time an

- authorization of a specific amount of funs which may be appropriated
for this exclusive purpose. - )

We believe that the amendment will be of assistance to the Depart-
ment and the Bureau of Indian Affairs in carrying out our responsi-
bility of providing the best possible education to Indians in the public

schools. We were asked to specifically comment on the question of

whether the amendment would result in a reduction in the amount of
funds received by each state that we now contract with to provide
education for Indians in public schools. The amendment would not
lessen the amount of money now received by each of the states. -
Sincerely yours,
‘ Jorx Ky,
Assistant Secretary for Legislative and Congressional Affairs.

XI. CHANGES IN EXISTING LAW

In compliance with subsection (4) of Rule XXTX of the Standing
Rules of the Senate, changes in existing law made by the bill, S. 1017,
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as amended, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :

Secrion 3371(2) or CHaprTEr 33 oF Trrie 5, Untrep StaTes Cope
DEFINITIONS

For the purpose of this subchapter—
(1) “State” means—

(A) a State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, and a territory or pos-
session of the United States; and

(B) an instrumentality or authority of a State or States
as defined in subparagraph (A) of this paragraph (1) and a
Federal-State authority or instrumentality ; and

(2) “local government” means—

{A) any political subdivision, instrumentality, or author-
ity of a State or States as defined in subparagraph (A) of
paragraph (1) ; [and]

(B) any general or special purpose agency of such a polit-
i% subdivision, instrumentality, or [authority] authority;
and

(O) any Indian tribe, band, nation, or other orqanized
group or community, including any Alaska Native village as
defined in the Alaska Native (laims Settlement Act (85 Stat.
688), which is rer;zynized as eligible for the special programs
and services provided by the United States to Indians because
of their status as Indians.

* * * * * * *

Act or Avcusr 5, 1954 (68 Star. 674), As AMENDED

% * * % #* * *

Sec. 7. (a) In carrying out his functions under this chapter with
respect to the provision of sanitation facilities and services, the Sur-
geon General is authorized— '

(1) to construct, improve, extend, or otherwise provide and
maintain, by contract or otherwise, essential sanitation facilities,
including domestic and community water supplies and facilities,
drainage facilities, and sewage- and waste-disposal facilities, to-
gether with necessary appurtenances and fixtures, for Indian
homes, communities, and lands; :

. (2) to acquire lands, or rights or interests therein, including
sites, rights-of-way, and easements, and to acquire rights to the
use of water, by purchase, lease, gift, exchange, or otherwise,
when necessary for the purposes of this section, except that no
lands or rights or interests therein may be acquired from an
Indian tribe, band, group, community, or individual other than
by gift or for nominal consideration, if the facility for which
such lands or rights or interests therein are acquired is for the
exclusive benefit of such tribe, band, group, community, or in-
dividual, respectively; : |



50

(3) to make such arrangements and agreements with appro-
priate public authorities and nonprofit organizations or agencies
and with the Indians to be served by such sanitation facilities
(and any other person so served) regarding contributions toward
the construction, improvement, extension and provision thereof,
and responsibilities for maintenance thereof, as in his judgment
are equitable and will best assure the future maintenance of facili-
ties in an effective and operating condition; and . i

(4) to transfer any facilities provided under this section,
together with appurtenant interests in land, with or without a
money consideration, and under such terms and conditions as in
his judgment are appropriate, having regard to the contributions
made and the maintenance responsibilities undertaken, and the

special health needs of the Indians concernedhto any State or '

Territory or subdivision or public authority thereof, or to any
Indian tribe, group, band, or community or, in the case of domes-
tic appurtenances and fixtures, to any one or more of the occu-
pants of the Indian home served thereby.

TRANSFER AND REVERSION OF LANDS

(b) The Secretary of the Interior is authorized to transfer to the
Surgeon General for use in carrying out the purposes of this section
such interest and rights in federally owned lands under the jurisdic-
tion of the Department of the Interior, and in Indian-owned lands
that either are held by the United States in trust for Indians or are
subject to a restriction against alienation imposed by the United
States, including appurtenances and improvements thereto, as may
be requested by the Surgeon General. Any land or interest therein,
including appurtenances and improvements to such land, so trans-
ferred shall be subject to disposition by the Surgeon General in ac-

“cordance with paragraph (4) of subsection (a) of this section:
Provided, That, in any case where a beneficial interest in such land
is in any Indian, or Indian tribe, band, or group, the consent of such
beneficial owner to any such transfer or disposition shall first be ob-
tained : Provided further, That where deemed appropriate by the Sec-
retary of the Interior provisions shall be made for a reversion of title
to such land if it ceases to be used for the purpose for which it is
transferred or disposed.

PROJECT CONSULTATION AND PARTICIPATION

(¢) The Surgeon General shall consult with, and encourage the
participation of, the Indians concerned, States and political subdivi-
sions thereof, in carrying out the provisions of this section.

8ro. 8. In accordance with subsection (d) of section 214 of the
Public Health Service Act (68 Stat. 690), as amended, upon the re-
quest of any Indian tribe, band, group, or community, commissioned
officers of the Service may be assigned by the Secretary for the pur-
pose of assisting such Indian tribe, group, band, or community in
carrying out the provisions of contracts with, or grants to, tribal
organizations pursuant to section 102, 103, or 104 of the Indian Self-
Determination aond FEducation Assistance Act.

* * * * #* % *
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Mivirary SELECTIVE SERVICE ACT OF 1967 (81 Stat. 100) A8 AMENDED

* % * * * % *

Sec. 6 (a)(1) * * * -

(2) Commissioned officers of the Public Health Service and mem-
bers of the Reserve of the Public Health Service while on active duty
and assigned to staff the various offices and bureaus of the Public
Health Service, including the National Institutes of Health, or as-
signed to the Coast Guard, the Bureau of Prisons, Department of
Justice, or the Environmental Science Services Administration, or
who are assigned to assist Indian tribes, groups, bands, or communities
pursuomt to the Act of August 5, 1954 (68 Stat. 674), as amended,

-not be required to be registered under section 3 and shall be relieved

from liability for training and service under section 4. Notwithstand-
ing the preceding sentence, commissioned officers of the Public Health
Service and members of the Reserve of the Public Health Service who,
prior to the enactment of this paragraph, had been detailed or as-
signed to duty other than that specified in the preceding sentence shall
not be required to be registered under section 3 and shall be relieved
from liahility for training and service under section 4.

THE ACT OF APRIL 16, 1934 (48 STAT. 596)

(The Act of April 16, 1934 (48 Stat. 596) is amended by adding
four new sections. The sections are: »

“Skc. 4. The Secretary of the Interior shall not enter into any con-
tract for the education of Indians unless the prospective contractor has
submitted to, and has had approved by, the Secretary of the Interior,
an education plan, which plan, in the determination of the Secretary,
contains educational objectives which adequately address the educa-
tional needs of the Indian students who are to be beneficiaries of the
contract and assures that the contractor is capable of meeting such
objectives.

“Skc. 5. (a) Whenever a school district affected by a contract or
contracts for the education of Indians pursuant to this Act has a local
school board not composed of a majority of Indians, the porents 0{
the Indian children enrolled in the school or schools affected by sue
contract or contracts shall elect a local committee from among their
number. Such commitiee shall fully participate in the development
of, and shall kawve the authority to approve or disapprove, programs to
be conduocted under such contract or contracts, and shall carry out such
other duties, and. be so structured, as the Secretary of the Interior shall
by regulations provide: Provided, however, That, whenever a local
Indiom committee or committees established pursuant to section 305
(b) (2) (B) (4) of the Act of June 23, 1978 (86 Stat. 235 or an Indian
adwisory school board or boards established pursuant to this Act prior
to the date of enactment of this section ewists in such school district,
such commnittee or board may, in the discretion of the affected body or
bodies, be utilized for the purposes of this section. ’

() The Secretary of the Interior may, in his discretion, revoke
any contract if the contractor fails to permit a local committee to per-
form its duties pursuant to subsection (a).
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“Sre. 6. Any school district educating Indian students who are mem-
bers of recognized Indian tribes, who do not normally reside in the
State in which such school district is located, and who are residing
in Federal boarding facilities for the purposes of attending public
schools within such district may, in the discretion of the Secretary of
the Interior, be reimbursed by him for the full per capita costs of
educating such Indian students. '

“Sre. 7. There are hereby authorized to be appropriated for the edu-
cation of Indians pursuant to this Act $65,000,000 for each of the fiscal
years 1975 and 1976.
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INDIAN SELF-DETERMINATION AND EDUCATION
ASSISTANCE ACT

DecEMEBER 16, 1974.—Committed to the Commitiee of the Whole House on the
State of the Union and ordered to be printed

Mr. Harey, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT

[To accompany S. 1017]

The Committee on Interior and Insular Affairs to whom was re-
ferred the bill (8. 1017) To promote maximum Indian participation
in the government and education of the Indian people; to provide
for the full participation of Indian tribes in programs and services
conducted by the Federal Government for Indians and to encourage
the development of the human resources of the Indian people; to
establish a2 program of assistance to upgrade Indian education; to
support the right of Indfan citizens to control their own educational
activities; to train professionals in Indian education; to establish an
Indian youth intern program; and for other purposes, having con-
sidered the same, reports favorably thereon with amendments and
recommends that the bill as amended do pass.

The amendments are as follows:

Page 1, beginning on line 3, strike out the present text through Page
15, line 24 and insert in lieu thereof the following:

That this Act may be cited as the Indian Self-Determination and Education
Assistance Act. : ‘
CONGRESSIONAL FINDINGS

Sec. 2. (a) The Congress, after careful review of the Federal Government’s

historical and special legal relationship with, and resulting responsibilities to,
American Indian people, finds that—
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REPURTING AND AUDIT REQUIREMENTS

Bec. 5. (a) Each recipient of Federal financial assistance from the Secretary
of Interior or the Secretary of Health, Education, and Welfare, under this Act,
shall keep such records as the appropriate Secretary shall prescribe, including
records which fully disclose the amount and disposition by such recipient of the
proeceeds of such assistance, the cost of the project or undertaking in connection
with which such assistance is given or used, the amount of that portion of the cost
of the project or undertaking supplied by other sources, and sueh other records as
will facilitate an effective audit.

{b) The Comptroller General and the appropriate Secretary, or any of their
duly authorized representatives, shall, until the expiration of three years after
completion of the project or undertaking referred to in the preceding subsection
of this section, have access (for the purpose of audit and examination) to any
books, documents, papers, and records of such recipients which in the opinion of”
the Comptroller General or the appropriate Secretary may be related or pertinent:
to the grants, contracts, subcontracts, subgrants, or other arrangements referredi
toin the preeeding subsection.

(¢) Each recipient of Federal financial assistance referred to in subsection (ay
of this section shall make such reports and information available to the Indian
people served or represented by such recipient as and in a manner determined to.
be adequate by the appropriate Secretary.

{d) Any funds paid to a financial assistance recipient referred to in subgection
(a)} of this seetion and not expended or used for the purposes for which paid:
shall be repaid to the Treasury of the United States.

PENALTIES

Sec. 6. Whoever, being an officer, director, agent, or employee of, or eonnected
in any capacity with, any recipient of a contraet, subcontract, grant, or sub-
grant pursnant to this Act or the Aect of April 16, 1934 (48 Stat. §96), as amended,
embezzles, willfully misapplies, steals, or obtains by fraud any of the money,
fundg, assets, or property which are the subject of such a grant, subgrant, con-
tract, or subeontract, shall be fined not more than $10,000 or imprisoned for not
more than two years, or both, but if the amonnt so embezzled, misapplied, stolen,
or obtained by fraud does not exceed $100, he shall be fined not more than $100
or imprisoned noti more than one year, or both,

WAGE AND LABOR STANDARDS

Spe. 7. (a) All laborers and mechanics employed by contractors or subeon-
tractors in the construction, alteration, or repair, including painting or decorating
of buildings or other facilities in connection with contracts or grants entered
into pursuant to this Act, shall be paid wages at not less than those prevailing
on similar construction in the loeality, as determined by the Secretary of Labor
in accordance with the Davis-Bacon Act of March 3, 1921 (46 Stat. 1494), as
amended. With respect to construction, alteration, or repair work to which the
Act of March 3, 1921 is applicable under the terms of this section, the Secretary
of Labor shall have the authority and functions set forth in Reorganization Plan
Numbered 14 of 1950 (15 I.R. 3176: 64 Stat. 1267) and section 2 of the Act of
June 18, 1934 (48 Stat. 948, 40 U.8,C. 276¢).

(b} Any contract, subcontract, grant, or subgrant pursuant to this Act, the
Act of April 16, 1934 (48 Stat. 596), as amended, or any other Act authorizing
Federal contracts with or grants to Indian organizations or for the benefit of
Indians, shall require that to the greatest extent feasible—

(1) preferences and opportunities for training and employment in con-
nection with the administration of such contracts or grants shall be given to
Indians; and

(2) preference in the award of subcontracts and subgrants in connection
with the administration of such contraets or grants shall be given to Indian
organizations and to Indian-owned economic enterprises as defined in
section 8 of the Indian Financing Act of 1974 (88 Stat. 77).

CARRY OVER OF FUNDS

Skc. 8. The provisions of any other laws to the contrary notwithstanding, any
funds appropriated pursuant to the Act of November 2, 1921 (42 Stat. 208) for
any fiscal year which are not obligated and expended prior to the beginning of
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the fiscal year succeeding the fiscal year for which such funds were appropriated
shall remain available for obligation and expenditure during such succeeding
fiscal year.

TITLE T—IND{AN SELF-DETERMINATICN ACT

Sge. 101, This title may be cited as the “Indian Self-Defermination Act”,

CONTRACIS BY THE SECRETARY OF THE INTERIOR

See. 102. (a) The Secretary of the Interior is directed, upon the reqguest of any
Indian tribe, to enter into a contract or contracts with any tribal organization
of any such Indian tribe fo plan, conduet, and administer programs, or portions
thereof, provided for in the Act of April 16, 1934 (48 Stat. 596), as amended by
this Act, any other program or portion thereof which the Secretary of the Inte-
rior is authorized to administer for the benefit of Indians under the Act of
November 2, 1921 (42 Stat. 208), and any Act subsequent thereto: Provided,
however, That the Secretary may initially decline to enter inte any contract
requested by an Indian tribe if he finds that: (1) the service to be rendered to
the Indian benetficiaries of the particular program or function to be contracted
will not be satisfactory; (2) adequate protection of trust resources is not
assured, or (8) the proposed project or function to be contracted for cannot be
properly completed or maintained by the proposed contract: Provided further,
Thatr in arriving at hisg finding, the Secretary shall consider whether the tribe
or tribal organization would be deficient in performance under the contract with
respect to (A) equipment, (B) bookkeeping and accounting procedures, (C)
sunbstantive knowledge of the program to be contracted for, (D)} community
support for the contract, (E) adequately trained personnel, or (I') other neces-
sary components of coniract performance.

(b} Whenever the Secrefary declines to enter into & contract or contracts
pursuant to subsection (a) of this section, he shall (1) state his objections in
writing to the tribe within sixty days, (2) provide to the extent practicable
assistance to the iribe or tribal organization to overcome his stated objections,
and (3) provide the tribe with a hearing, under such rules and regulations asg
he may promulgate, and the opportunity for appeal on the objections raised.

(¢) The Secretary is authorized to require any tribe requesting that he enter
into a contract pursuant to the provisions of this title to obtain adequate lia-
bility insurance: Provided, however, That each such policy of insurance shall
contain a provision that the insurance carrier shall waive any right it may have
to raise as a defense the tribe’s sovereign immunity from suit, but that such
waiver shall extend only to claims the amount and nature of which are within
the coverage and limits of the policy and shall not authorize or empower such
insurance carrier to waive or otherwise limit the tribe’s sovereign immunity
outside or beyond the coverage and limits of the policy of insurance.

CONTRACTS BY THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE

Sec. 103. (a) The Secretary of Health, Education, and Welfare is directed,
upon the request of any Indian tribe, to enter into a contract or eontracts with
any tribal organization of any such Indian tribe to carry out any or all of his
functions, authorities, and responsibilities under the Act of August 5, 1954 (68
Stat. 674), as amended: Provided, however, That the Secretary may initially
decline to enter into any contraect requested by an Indian tribe if he finds that: (1)
the service to be rendered to the Indian beneficiaries of the particular program
or function to be contracted for will not be satisfactory; (2) adequate protec-
tion of trust resources is not assured; or (3) the proposed project or function
1o be contracted for cannot be properly completed or maintained by the proposed
contract : Provided further, That the Secretary of Health, Education, and Wel-
fare, in arriving at his finding, shall consider whether the tribe or tribal orga-
nization would be deficient in performance under the contract with respect to
(A) equipment, (B) bookkeeping and accounting procedures, (C) substantive
knowledge of the program to be contracted for, (D) community support for the
contract, (E) adequately trained personnel, or (¥) other necessary components
of contract performance. .

(b} Whenever the Secretary of Health, Education, and Welfare declines to
enter into a contract or contracts pursuant to subsection (a) of this gection, he
shall (1) state his objections in writing to the tribe within sixty days; (2) pro-
vide, to the extent practicable, assistance to the tribe or tribal organization to
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overcome his stated objections; and (3) provide the tribe with a hearing, under
such rules and regulations as he shall promulgate, and the opportunity for appeal
on the objections raised. L .

{¢) The:Secretary of Health, Education, and Welfare is authorized to require
any tribe requesting that he enter into a contract pursuant to the provisions of
this title to obtain adequate liability insurance: Provided, however, That each
such policy of insurance shall contain a provision that the insurance carrier shall
waive any right it may have to raise as a defense the tribe’s sovereign immunity
from suit, but that such waiver ghall extend only to claims the amount and na-
ture of which are within the coverage and limits of the policy and shall not
authorize or empowr such insurance cavrier to waive or otherwise limit the
tribe’s sovereign immunity outside or beyond the coverage and limits of the policy
of insurance. )

GRANTS TO TRIBAL ORGANIZATIONS

S8ro. 104. (a)*The Secretary of the Interior is authorized, npon the request
of any Indian tribe (from funds appropriated for the benefit of Indians pursuant
to the Act of November 2, 1921 (42 Stat. 208), and any Act subsequent thereto)
to contract with or make a grant or grants to any tribal organization for—

(1) the strengthening or improvement of tribal government {(including,
but not limited to, the development, improvement, and administration of
planning, financial management, or merit perscnnel systems; the improve-
ment of tribally fundeéd programs or activities; or the development, con-
struction, improvement, maintenance, preservation or operation of fribal
facilities or resources) ; .

(2) the planning, training, evalvation of other activities designed to
improve the capacity of a tribal organization to enter into a contract or
contracts pursuant to section 102 of this Act and the additional costs asso-
ciated with the initial years of operation under such a eontract or coniracts;

(3) the acquisition of land in connection with items (1) and (2) above;
Provided, That in the case of land within reservation boundaries or which
adjoins on at least two sides lands held in trust by the United States for the
tribe or for individual Indians, the Secretary of Interior may (upon request
of the tribe) acquire such land in trust for the tribe; or

(4) the planning, designing, monitoring, and evaluating of federal pro-
grams serving the tribe.

{b) The Secretary of Health, Education, and Welfare may, in accordance with
regulations adopted pursuant te section 107 of this Aect, make grants to any
Indian tribe or tribal organization for— .

(1) the development, construction, operation, provision or maintenance
of adequate health facilities or services including the training of personnel
for such work, from funds appropriated to the Indian Health Service for
Indian health services or Indian health facilities; or

(23 the planning, fraining, evaluation or other aectivities designed fto
improve the capacity of a tribal organization to enter into a contract or
contracts pursuant to section 103 of this Act,

(¢) The provisions of any other Act notwithstanding, any funds made avail-
able to a tribal organization under grants pursuant to this section may be used
as matching shares for any other Federal grant programs which contribute to
the purposes for which grants under this section are made. B

PERSONNEL

Src. 105, (a) Section 3371 (2) of chapter 83 of Title 35, United States Code, is
amended (1) by deleting the word *and” immediately after the semicolon in
clause (A} : (2) by deleting the period at the end of clause (B) and inserting in
lieu thereof a semicolon and the word “and”; and (3) by adding at the end
thereof the following new clause: : '

“{C) any Indian tribe, band, nation, or other organized group or com-
munity, inclading any Alaska Native village as defined in the Alaska Native
Claims Settlement Act (85 Stat. 688), which is recognized as eligible for the
special programs and services provided by the United States to Indians
because of their status as Indians and includes any tribal organization as
defined in section 4(c) of the Indian Self-Determination and Education
Assistance Act.”

{b) The Act of August 3, 1954 (68 Stat. 674), as amended, is further amended
by adding a new section 8 after section 7 of the Act, as follows:
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Title 5, United States Code) ; and the period during which coverage, rights,
and benefits are retained under this paragraph is deemed service as an
employee under chapter 89 of Title 5, United States Code.

(4) To retain coverage, rights, and benefits under chapter 87 (“Life Insur-
anece”) of Title 5, United Stateg Code, if necessary employee deductions and
agency contributions in payment for the coverage, rights, and benefits for
the period of employment with the tribal organizations are currently
deposited in the Employee’s Life Insurance Fund (section 8714 of Title 5,
United States Code); and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed service as an employee
under chapter 87 of Title 5, United States Code.

(f) During the period an employee is entitled to the coverage rights, and
benefits pursuant to the preceding subsection, the tribal organization employing
such employee shall deposit currently in the appropriate funds the employee
deductions and agency contributions required by paragraphs (2), (3), and (4)
of such preceding subsection.

(g) An employee who is employed by a tribal organization under subsection
(e} of this section and such tribal organization shall make the election to
retain the eoverages, rights, and benefits in paragransh (1), (2), (8), and (4)
of such subsection (e} before the date of his employment by a tribal organiza-
tion. An employee who is employed by a tribal organization under subsection (e)
of this section shall continue to be entitled to the benefits ¢f such subsection if
he is employed by another tribal organization to perform service in activities
of the type deseribed in such subsection.

{h} For the purposes of subsection (e}, (£}, and (g) of this section, the ferm
“employee” means an employee as defined in section 2105 of Title 5, United States
Code.

(i) The President may prescribe regulations necessary to carry ouf the pro-
visions of subsections (e), -(f), (g}, and (1) of this section and to protect and
assure the compensation, retirement, insurance, leave, reemployment rights, and
such other similar civil service employment rights as the finds appropriate.

(j) Anything in sections 205 and 207 of Title 18, United States Code of the con-
trary notwithstanding, officers and employees of the United States assigned to an
Indian tribe as authorized under section 3372 of Title 5, United States Code, or
section 2072 of the Revised Statutes (25 U.S.C. 48) and former officers and em-
ployees of the United States employed by Indian tribes may aect as agents or
attorneys for or appear on behalf of such tribes in connection with any matter
pending before any department, agency, court, or commission, including any
matter in which the United States is a party or has a direct and substantial in-
terest : Provided, That each such officer or employee or former officer or employee
must advise in writing the head of the department, agency, court, or commission
with which he i dealing or appearing on behalf of the tribe of any personal and
substantial invelvement he may have had as an officer or employee of the United
States in connection with the matter involved.

ADMINISTRATION PROVISIONS

Swe. 106, (a) Contracts with tribal organizations pursuant to sections 102 and
108 of this Act shall be in accordance with all Federal contracting laws and
regulations except that, in the discretion of the appropriate Secretary, such con-
tracts may be negotiated without advertising and need not conform with the
provisions of the Act of August 24, 1985 (49 Stat. 798), as amended : Provided,
That the appropriate Secretary may waive any provisions of such contracting
laws or regulations which he determines are not appropriate for the purposes
cf the contract involved or inconsistent with the provisions of this Act.

{b) Payments of any grants or under any contracts pursuant to section 102,
103, or 164 of this Act may be made in advance or by way of reimbursement and
in such installations and on such conditions as the appropriate Secretary deems
necessary to carry out the purposes of this title. The transfer of funds shall be
scheduled consistent with program requirements and applicable Treasury regu-
lations, 50 as to minimize the time elapsing between the transfer of such funds
from the United States Treasury and the disbursement therefore by the tribal
organization, whether such disbursement occurs prior to or subsequent to such
transfer of funds. Tribal organizations shall not be held accountable for interest
earned on such funds, pending their disbursement by such organization.
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{4) Within ten months from the date of enactment of this Act, the Secretary of
the Imterior and the Secretary of Health, Education, and Welfare shall pro-
mulgate rules and regulations to implement the provisions of this title.

(¢) The Secretary of the Interior and the Secretary of Health, Eduecation, and
Welfare are authorized to revise and amend any rules or regulations promul-
gated pursuant to this section: Provided, That prior to any revision or amend-
ment to guch rules or regulations, the respective Secretary or Secretaries shall
present the proposed revision or amendment to the Committees on Interior and
Insular Affairs of the United States Senate and House of Representatives and
shall, to the extent practicable, consult with appropriate national or regional
Tudian organizations and shall publish any proposed revisions in the Federal Reg-
ister not less than sixty days prior to the effective date of such rules and regu-
lations in order to provide adequate notice to, and receive comments from, other

interested parties.
REPORTS

SEC. 108. For each fiscal year during which an Indian tribal organization re-
ceives or expends funds pursuant to a contract of grant under this title, the Indian
tribe which requested such contract or grant shall submit to the appropriate
Secretary a report including, but not limited to, an accounting of the amounts
and purposes for which Federal funds were expended, information on the conduct
of the program or service involved, and such other information as the appropriate
Secretary may request.

REASSUMPTION OF PROGRAMS

See. 109, Each eontraet or grant agreement entered into pursuant to sections
102, 103, and 104 of this Act shall provide that in any case where the appropriate
Secretary determines that the tribal organization’s performance under such con-
tract or grant agreement involves (1) the violation of the rights or endangerment
of the health, safety, or welfare of any persons; or (2) gross negligence or mis-
management in the handling or use of funds provided to the tribal organization
pursuant to such contract or grant agreement, such Secretary may, under regula-
tions prescribed by him and after providing notice and hearing to such fribal
organization, rescind such contract or grant agreement and assume or resume
ceontrol or operation of the program, activity, or service involved if he determines
that the tribal organization has not taken corrective action as prescribed by him:
Provided, That the appropriate Secretary may, upon notice to a tribal organiza-
tion, immediately rescind a contract or grant and resume control or operation
of a program, activity, or service if he finds that there is an immediate threat to
safety and, in such cases, he shall hold a hearing on such action within 10 days
thereof. Such Secretary may decline to enter into a new contract or grant agree-
ment and retain control of such program, activity, or service until such time as
he is satisfied that the violations of rights or endangerment of health, safety, or
welfare which necesgitated the rescission has been corrected. Nothing in this sec-
tion shall be construed as contravening the Occupational Safety and Health Act of
1970 (84 Stat. 1590), as amended (29 U.8.C.651). -

EFFECT ON EXISTING RIGHTS

SEgc. 110. Nothing in this Act shall be construed as—  °

(1) affecting, modifying, diminishing, or otherwise impairing the sovereign
immunity from suit enjoyed by an Indian tribe: or

(2} authorizing er requiring the termination of any existing trust respon-
sibility of the United States with respect to the Indian people.”

Page 16, line 17, strike out “objectives.” and insert in lieu thereof:

“objectives: Provided, That where students other than Indian students
participate in such programs, money expended under such contract shall be
prorated to cover the participation of only the Indian students.”

Page 17, strike all of line 24 and on page 18, strike all of lines 1 and 2,

Page 18, line 8, strike out “1974,” and insert in lieu thereof “1975,”,

Page 19, line 17 through Page 20, line 19, strike out all of Section 204 and
renumber the succeeding sections accordingly. :

Page 20, line 20, strike “Part C” and insert in lien thereof “Part B”.

Page 20, line 21, renumber section 206 as section 204. )

Page 21, line, strike “part " and insert in lieu thereof “part B”.

Page 21, line 23, strike “part € and insert “part B”.

Page 21, line 24, strike, “218"” and insert “208”.
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Page 28, line 8 through line 10, strike all of subsection (f) and reletter
succeeding subsections accordingly.
Page 24, line 21 through page 30, line 3, strike all of Parts D, E and ¥ and

renumber “Part G” as “Part C”,
Page 30, line 4, strike “Part G’ and insert in lien thereof “Part C”.

Page 30, line 5, strike “215.”, insert in lieu thereof “203.”, and renumber
succeeding sections accordingly.

Page 30, line 14, strike “except as provided in Part B”,

Amend the title so as to read:

To provide maximum Indian participation in the government and education
of the Indian, people; to provide for the full participation of Indian tribes in
programs and services conducted by the Federal Government for Indians and to
encourage the development of human resources of the Indian people; to establish
a program of assistance to upgrade Indian education; to support the right of
Indian eitizens to control their own educational activities; and for other
purposes.

Crnaxges v ExwstiNe Law

In compliance with clause 8 of Rule XTII of the Rules of the House
of Representatives, changes in existing law made by the bill, as
reported, are shown as follows (existing e‘%'aw proposed to be omitted 1s
enclosed in black brackets, new matter is printed in italies, existing
law in which no change is proposed is shown in roman) :

SecTion 8371(2) or Cuaprer 33 oF Trroe 5, Unrrep Stares Cope

DEFINITIONS

For the purpose of this subchapter—
(1) “State” means—

(A) a State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, and a territory or pos-
session of the United States; and

(B) any general or special purpose agency of such a polit-
as defined in subparagraph (A) of this paragraph (1) and a
Federal-State authority or instrumentality; and

(2) “local government” means—

A) any political subdivision, instrumentality, or author-
ity of a State or States as defined in subparagraph (A) of
paragraph (1) ; [and]}

(B) any general or special purpose agency of such a polit-
iiau% subdivision, instrumentality, or [authority] authority;
and ,

(C) any Indian tribe, band, nation, or other organized
group or community, including any Alaska Native village as
defined in the Alaska Native Claims Settlement Act (85 Stat.
gfg) , which. is recognized os eZigfiblegor the special programs

services provided by the United States to Indians because

of their status as Indians. ;
* * * . * # *

Aor or AUGUs'f 5, 1954 (68 Srat. 674), As AMENDED

* * * . * * %* %
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Sec. 7. (a) In carrying out his functions under this chapter-with
respect to the provision of sanitation facilities and services, the Sur-
geon General is authorized— A .

(1) to construct, improve, extend, or otherwise provide and:
maintain, by contract or ‘otherwise, essential sanitation facilities;.
including domestic and community water supplies and facilities,.
drainage facilities, and sewage- and waste-disposal facilities, to-
gether with necessary appurtenances and fixtures, for Indians
homes, communities, and lands;

(2) to acquire lands, or rights or interests therein, including:
sites, rights-of-way, and easements, and to acquire rights to the
use of water, by purchase, lease, gift, exchange, or otherwise,.
when necessary for the purposes of this section, except that nes
lands or rights or interests therein may be acquired from am
Indian tribe, band, group, community, or individual other than
by gift or for nominal consideration, if the facility for which
such lands or rights or interests therein are acquired is for the
exclusive benefit of such tribe, band, group, community, or in-
dividual, respectively;

(3) to make such arrangements and agreements with appro-
priate public authorities and nonprofit organizations or agencies
and with the Indians fo be served by such sanitation facilities
(and any other person so served) regarding contributions toward
the construction, improvement, extension and provision thereof,
and responsibilities for maintenance thereof, as in his judgment
are equitable and will best assure the future maintenance of facili-
tiesin an effective and operating condition ; and :

{4) to transfer any facilities provided under this section,
together with appurtenant interests in land, with or without a
money consideration, and under such terms and conditions as in
his judgment are appropriate, having regard to the contributions
made and the maintenance responsi%)ﬂities undertaken, and the
special health needs of the Indians concerned, to any State or
Territory or subdivision or public authority thereof, or to any
Indian tribe, group, band, or community or, 1n the case of domes-
tic appurtenances and fixtures, to any one or more of the occu-

~ pants of the Indian home served thereby.

TRANSFER AND REVERSION OF LANDS

(b) The Secretary of the Interior is authorized to transfer to the
Surgeon General for use in carrying out the purposes of this section
such interest and rights in federally owned lands under the jurisdic-
tion of the Department of the Inferior, and in Indian-owned lands
that either are held by the United States in trust for Indians or are
subject to a restriction against alienation imposed by the United
States, ineluding appurtenances and improvements thereto, as may
be requested by the Surgeon General. Any land or interest therein,
including appurtenances and improvements to such land, so trans-
ferred shall be subject to disposition by the Surgeon General in
accordance with paragraph (4) of subsection (a) of this section:
Provided, That, in any case where a beneficial interest in such land
is in any Indian, or Indian tribe, band, or group, the consent of such
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beneficial owner to any such transfer or disposition shall first be
obtained: Provided further, That where deemed appropriate by the
Secretary of the Interior provisions shall be made for a reversion of
title to such land if it ceases to be used for the purpose for which it is
transferred or disposed.

PROJECT CONSULTATION AND PARTICIPATION

{¢) The Surgeon General shall consult with, and encourage the
participation of, the Indians concerned, States and political subdivi-
sions thereof, in carrying out the provisions of this section.

Sre. 8. In accordance with subsection (d) of section 214 of the
Public Health Service Aect (58 Ntat. 690), as amended, wpon the
request of any Indian tribe, band, group, or community. commissioned
officers of the Service may be assigned by the Secretary for the purpose
of assisting such Indian tribe, growp, band, or commmunity in carrying
out the provisions of contracts with, or grants to, tribal organizations
pursuant to section 102, 103, or 104 of the Indian Self-Determination
and Education Assistance Act.

Mivrrary Secrctive SERvICE Act oF 1967 (81 Stat. 100)
A8 AMENDED
* * ® %" % * %

Sec.6a() (1) *** :

(2) Commissioned officers of the Public Health Service and mem-
bers of the Reserve of the Public Health Service while on active duty
and assigned to staft the various offices and bureaus of the Public
Health Service, including the National Institutes of Health, or
assigned to the Coast Guard, the Bureau of Prisons, Department of
Justice, or the Environmental Secience Services Administration, o
who are nssigned to assist Indian tribes, groups, bands, or communities
pursuant to the Act of August 5, 1954 (68 Stat. 674), as amended,
not be requirved to be registered under section 3 and shall be relieved
from liability for training and service under section 4. Notwithstand-
ing the preceding sentence, commissioned officers of the Public Health
Service and members of the Reserve of the Public Health Service who,
prior to the enactment of this paragraph, had been detailed or
assigned to duty other than that specified in the preceding sentence
shall not be required to be registered under section 3 and shall be
relieved from liability for training and serviee under section 4. .

(Section 502, Act of January 5, 1971, 84 Stat. 1925; 42 U.S.C. 4762)

“Src. 502. For the purposes of this chapter
* * & * * * %

(8) “State” means a State. of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, and a territory or pos-
session of the United States, and includes interstate and Federal-
interstate agencies but does not include the governments of the political
subdivisions of a State; [and]

(4) “local government” means a city, town, county, or other sub-
division or district of a State, including agencies, instrumentalities,
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and authorities of any of the foregoing and any combination of such
units or combinations of such units and a State. A “general local gov-
ernment” means a city, town, county, or comparable general-purpose
political subdivision of a State [.]; and

(5) Notwithstanding the population requirements of section 203 (a)
and 303(c) of this Act, a*local government” and a “general local gov-
ernment”’ also means the recognized governing body of an Indian tribe,
band, pueblo, or other organized group or commumity, including any
Alaska Native village, as defined in the Alaska Native Olaims Settle-
ment Act (85 Stat. 688), which performs substantial governmental
functions. The requirements of section 203(c) and 303(d) of this Act,
relating to reviews by the Governor of a State, do not apply to grant
applications from the governing body of an Indian tribe, although
nothing in this Act is intended to discourage or prohibit voluntary
communication and cooperation between Indian tribes and Stote and
local governments.

Act of April 16, 1934 (48 Stat. 596) as amended (25 U.S.C, 452-454)

That the Secretary of the Interior be, and hereby is. authorized, in
his diseretion, to enter into a contract or contracts with any State or
Territory, or political subdivision thereof, or with any State university,
college, or school, or with any appropriate State or private corpora-
tion, agency, or institution, for the education. medical attention, agri-
cultural assistance, and social welfare, including relief of distress, of
Indians in such State or Territory, through the agencies of the State
or Territory or of the corporations and organizations hereinbefore
named, and to expend under such contraet or contracts, moneys appro-
priated by Congress for the education, medical attention, agricultural
assistance, and social welfare, including relief of distress, of Indians
in guch State or Territory.

Skc. 2. That the Secretary of the Interior, in making any contraet
herein authorized, may permit such contracting party to utilize, for
the purposes of this Act, existing school buildings, hospitals, and other
facilities, and all equipment therein or appertaining thereto, including
livestock and other personal property owned by the Government, under
such terms and conditions as may be agreed upon for their use and
maintenance. ' ,

Sec. 3. That the Secretary of the Interior is hereby authorized to
perform any and all acts and to make such rules and regulations,
meluding minimum standards of service, as may be necessary and
proper for the purpese of carrying the provisions of this Act into
affect: Provided, That such minimum standards of service are not less
than the highest maintained by the States or Territories within which
said contract or contracts, as herein provided, are to be effective.

Sge. 4. The Secretary of the Interior shall not enter into any contract
for the education of Indians unless the prospective contractor has sub-
mitted to, and has had approved by the Secretary of the Interior, an
education plan, which plan, in the determination of the Secretary,
contains educational objectives which adequately address the educa-
tional needs of the Indian students who are to be beneficiaries of the
contract and asswres thot the confract is eapable of meeting such objec-
tives: Provided, That, where students other than Indion students par-
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ticipate in such programs, money expended under such contract shall
be provated to cover the participation of only the Indian students.

Sgc. 5. (@) Whenever a school district affected by a contract or con-
tracts for the education of Indians pursuent to this Act has a local
school board not composed of o majority of Indians, the parents of the
Indian children enrolled in the school or schools affected by such con-
tract or contracts shall elect a local commitiee from among their num-
ber. Such committee shall fully participate in the development of, and
shall have the authority to approve or disapprove programs to be con-
ducted under such contract or contracts, and shall carry out such other
duties, and be so structured, as the Secretary of the Interior shall by
regulation provide: Provided, however, That whenever a local Indian
committee or commitiees established pursuant to section 305(b) (%)
(B) (i) of the Act of June 23, 1972 (86 Stat. 235) or an Indian od-
wisory school board or boards established pursuant to this Aect prior
to the date of enactment of this section ewists in such school district,
such committee board may, in the discretion of the affected tribal gov-
erning body or bodies, be utilized for the purposes of this section.

(b) The Secretary of the Interior may, in his discretion, revoke any
contract if the contractor fails to permit @ local committee to perform
its duties pursuant to subsection (a).

Sgc. 6. Any school district educating Indian students who are mem-
bers of recognized Indian tribes, who do not normally reside in the
State in which such school district is located, and who are vesiding
an Federal boarding facilities for the purposes of attending public
schools within such district may, in the discretion of the Secretary of
the Interior, be reimbursed by him for the full per capita costs o fed
wcaling such Indian students. :

PURPOSE

8. 1017, as amended by the Committee, authorizes and directs the
Secretary of the Interior and the Secretary of Health, Education, and
‘Welfare to contract with Indian tribes or tribal organizations for the
operation of programs and services provided by the Bureau of Indian
Affairs and the Indian Health Service under guidelines and criteria
established by the bill; amends the Johnson-O’Malley Act with re-
spect to providing more Indian control of contracts for assistance to
public schools enrolling Indian students; and authorizes the Secretary
of the Interior to provide assistance for construction to public schools
enrolling Indian students,

SECTION-BY-8ECTION ' ANALYSIS

A section-by-section analysis of S. 1017, as amended, is as follows:

Section 1 cites the Act as'the “Indian Self-Determination and Edu-
cation Assistance Act”.

Section 2 contain a statement of congressional findings.

Section 8 contains a declaration of congressional policy.

Section 4 contains definitions for the purposes of the Act. The Sub-
committee amended the definition of “Indian tribe” to include regional
and village corporations established by the Alaska Native Claims Set-
tlement Act. The Subcommittee amended the definition of “tribal or-

3
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ganization” to provide for cases where the contract of a BIA or THS
service which has, undes Federal operation, served more than one
Indian tribe. :

Section 5 is a new section adopted by the Subcommittee pursuant to
the recommendations of the Department of the Interior and the Gen-
eral Accounting Office. The section provides more detailed require-
ments for reporting on the part of contractors under the Act and
requirements for Federal audits.

ection 6 is a new section adopted by the Subcommittes pursuant to
recommendations of the Department of the Interior. The section
provides for criminal penalties for embezzlement, frawd, ete., in con-
nection with contracts under the Act,

Section 7 is a new section adopted by the Subcommittee pursuant
to the recommendations of the Interior Department. Subsection (a)
makes the wage and labor standards of the Davis-Bacon Act applic-
able to contracts and subcontracts under provisions of the Act.

Subsection (b) gives a preference to Indians in training and em-
ployment in the administration of contracts and grants under the Act
and to Indian organizations and Indian-owned economic enterprises .
in subgrants and subcontracts.

Section 8 authorizes the carry-over of funds from one fiscal year
to the next.

Trroe I

Section 101 cites the title as the “Indian Self-Determination Act”.

Section 102(a) directs the Secretary of the Interior to enter into
contracts, upon the request of Indian tribes, with tribal organizations
to perform the programs and services carried out by the Bureau of
Indian Affairs on Indian reservations under its various authorities.
The Secretary, under certain circumstances, may decline to do so.

Subsection (b) requires the Secretary to inform the tribe of his
reason for declining to enter into a requested contract, assist the tribe
or tribal organization in overcoming his stated reasons, and provide
the tribe with a hearing on his objections with the right of appeal.

Subsection (¢) authorizes the Secretary to require a tribe to secure
appropriate liability insurance as a prerequisite to contracting under
the Act, but the insurance company must waive any subrogated right
it may have to set up as a defense on the insurance policy the tribe’s
sovereign immunity from suit, provided further, that such company
may not waive the tribe’s sovereign immunity beyond the limits of
the policy.

Section 103 (a) directs the Secretary of Health, Education, and Wel-
fare to enter into contracts, upon the request of an Indian tribe, with
tribal organizationsto carry out its programs and services for Indians
in the area of Indian health. The Secretary may decline to do so under
certain circumstances.

Subsection (b) provides that the Secretary of HEW must inform
the tribe of the reasons for declining to enter into such contracts, as-
sist the proposed contractor in overcoming his objections, and pro-
vide the ltribe» with a right of hearing on his objections with the right
of appeal.

Sggsection (¢) authorizes the Secretary to require the tribal con-
tractor to secure appropriate liability insurance, but the insurance
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company must waive any sabrogated right it may have to set up as a
defense the tribe’s soverign immunity from suit, provided further
that such company may not waive the tribe’s sovereign Immunity
beyond the limits of the insurance policy. i

Section 104(a) authorizes the Secretary of the Interior to make
grants to tribal organizations in several areas to facilitate their con-
tracting under the terms of section 102.

Subsection (b) gives a similar authority to the Secretary of HEW
to facilitate contracting under the terms of section 103.

Subsection (¢) permits grants under subsections (a) and (‘b? to
be used as matching shares for other Federal grant assistance which
i:fntribute to the purpose of facilitating tribal contracting under this

ct.

Section 105(a) amends the Intergovernmental Personnel Act to per-
mit assignment of Civil Service personnel to Indian tribes in further-
ance of contracting under this Act.

Subsection (b) amends the Act of August 5, 1954, transferring
Indian health programs from the BIA to the Public Health Service,
to permit assignment of commissioned personnel from the Indian
Health Service to the tribal contractor.

Subsection (¢) amends the Military Selective Service Act of 1967
to further facilitate assignment of commissioned personnel of the
Indian Health Service to the tribal contractor.

Subsection (d) amends the Intergovernmental Personnel Act to
authorize Indian tribes to be the recipients of grants made by the
Civil Service Commission for the purpose of training the tribes in per-
sonnel management. The Subcommittee adopted this amendment at
the recommendation of the Interior Department.

Subsection (e) was adopted by the Subcommittee upon the recom-
mendation of the Interior Department. It provides that Civil Service
personnel who leave Federal employment to accept a position with a
tribe or tribal contractor under this Act shall retain, upon the election
of the employee and the contractor, the various employee benefits and
rights; e.g. workmen’s compensation, retirement, health insurance,
and life insurance.

Subsection (f), an Interior recommendation, requires that the tribal
contractor must make appropriate deductions and deposits in appro-
priate funds for the employee to retain such benefits,

Subsection (g), an Interior recommendation, requires the employee
and the contractor to make such an election prior to his employment
by the tribal contractor. It also permits the employee to transfer from
one tribal contractor to another and still retain such benefits.

Subsection. (h) provides that for the purposes of subsections (e),
(f), and (g), the term employee means an employee in the Federal
service.

Subsection (i) authorizes the President to prescribe regulations to
carry out the provisions of the foregoing subsections and to protect
and assure these rights.

Subsection (j) provides that Civil Service personnel transferring
to tribal employment in furtherance of contracting under this Act,
shall not be subject to the various Federal laws against conflicts of
interests which are applicable to such employees leaving Federal serv-
ice for private employment preventing t}})lem from representing their
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new employer before the Federal government on matters which they
worked on as Federal employees. . . )

Section 106(a) provides that contracts under the title will be in
aceordance with Federal laws except that such contracts may, in the
discretion of the respective. Secretary, be negotiated and that the
bonding requirements of the Act of August 24, 1935 may be waived.
In addition, authority is conferred upon the appropriate Secretary
to waive contracting laws and regulations where inappropriate or
inconsistent with the purposes of the Act.

Subsection (b) authorizes the appropriate Secretary to make pay-
ments on contracts or grants under the title in advance, by way of
reimbursement or in installments. However, it provides that the time
between advance payments and tribal disbursement must be minimized
to the extent possible. This provision was suggested by GAO to mini-
mize loss of interest to the United States. Any interest earned by the
tribal contractor during the time between advancement and disburse-
ment need not be accounted for.

Subsection (c¢) permits contracts for periods up to three years
pending availability of appropriations and that the contracts may be
renegotiated to reflect cost factors beyond the control of the tribal
contractor, i.e. inflation.

Subsection (d) permits the appropriate Secretary, upon the request
of the tribe, to revise or ameng the contract. A proviso permits the
tribal contractor to retrocede to the Secretary the services being per-
formed under the contract. . . ]

Subsection (e) permits a tribal contractor to utilize various kinds
of Federal property and equipment in carrying out the contract.

Subsection (f) permits the Secretaries to contract with the tribal
contractor for the performance of personal services except that they
may not enter into such contracts which would impair their trust
responsibilities to Indian tribes or individuals. .

ubsection (g) requires a tribal contractor to assure the fair and
uniform provision of services to individuals under the contract.

Subsection (h) provides that the amount of any funds provided
to a contractor under a contract shall not be less than the amount the
Secretary would have expended had the United States performed
the service itself. It also provides that savings, if any, realized by
the tribal contractor would be available for additional services and
benefits,

Section 107 establishes criteria for the secretarial promulgation of
rules and regulations implementing the provisions of the Act.

Section 108 requires a tribal contractor to provide certain reports
and other information to the appropriate Secretary.

Section 109 provides that any contract entered into pursuant to this
title must contain provisions allowing the Secretaries to reassume oper-
ation of the program or service if he determines that performance by
the contractor is violating rights or endangering health, safety, or wel-
fare of amy person or that there is gross negligence in mismanagement.
He must provide notice and a hearing. He may immediately rescind
the contract if there is an immediate threat to health, safety, or
welfare. Further, he may decline to enter into a new contract or grant
until he is satisfied that such violation or endangerment no longer
exists.

38-006—T74—3



18

Section 110 protects the sovereign immunity of Indian tribes from
suit and providesthat there shall be, because of this Act, no termina-
tion of the trust responsibility.

Titue II—Tae Inpiax EpucATioNn ASSISTANCE AcT
Section 201 cites title as “Indian Education Assistance Act.”

PART A—FEDUCATION OF INDIANS IN PUBLIC SCHOOLS

Section 202 amends the Johnson-O’Malley Act of 1934 by adding
three new sections. The amendments (1) require that a prospective
contractor for education of Indians must submit a plan with the
Secretary which meets certain minimum conditions and that where
students other than Indian students participate in programs, money
must be prorated to cover only the Indian students; (2) require a
school district affected by a Johnson-O’Malley contract, where the
school board is not composed of a majority of Indians, to cooperate
and consult with an Indian Parents Committee elected from among
their own numbers. Existing parent committees may be utilized for
the purposes of the section ; and (3) authorize Johnson-O’Malley fund-
Ing for school districts attended by Indian students in Federal
dormitories.

Section 203 requires the Secretary of the Interior, after consulting
with the Secretary of HEW and others competent in Indian education,
to prepare and submit to the Congress no later than October 1, 1974,
a report on the Johnson-O’Malley program, including an analysis
of the allocation of funds among eligible school districts and the
relationship of the program to other Federal programs providing
Federal assistance to public school educating Indian students.

PART B—SCHOOL CONSTRUCTION

Section 204 (a) authorizes Federal assistance for public school con-
struction, acquisition or renovation to school districts on or near In-
dian reservation with Indian enrollment.

(b) directs the Secretary of the Interior to expend not less than 75%
of such funds on projects which would be eligible for assistance under
the impact aid provisions of P.L. 815. The Commissioner of Education
1s required to submit a list of such projects.

(¢) requires Secretary to expend not more than 25% of such funds
on former private schools which have been, or will be, taken over by
Indian tribes.

(d) provides that contracts entered into for such assistance contain
provisions which (1) insure educational standards compatible with
those in similar non-Indian school districts and (2) guarantee com-
pliance with local building codes.

(e) requires consultation with local Indian parent committees and
tribal governing bodies prior to entering into such contracts.

(f) authorizes the Secretary of the Interior to make an evaluation
and report within 90 days of the end of the three year period following
enactment on the operation and implementation of the program.
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PART C—GENERAL PROVISIONS

Section 205 requires that the quality of educational services pro-
vided for Indian students by affected districts be comparable to those
for non-Indian students before Federal funding under this title is
available.

Section 206 limits funding to public agencies and tribal organiza-
tions except these bodies are permitted to subcontract with their in-
dividuals, organizations, or corporations.

Section 207 provides for Secretarial promulgation of regulation for
this title. |

Section 208 authorizes the Secretary to provide funds for the opera-
tion of former private schools over which the tribes assume authority.
The Secretary 1s required to submit annual reports to the House and
Senate Interior Committees on this program. ,

Section 209 provides that financial assistance to public schools for
the education of Indians under this title shall be in addition and sup-
plemental to assistance provided under title IV of the Act of June 23,

1972,
BACEGROUND ON 8. 1017

Tribal sovereignty, the power of self-government, was first recog-
nized in concept by the United States Supreme Court in Worcester
v. Georgia (6 Pet. 515(1832)). In commenting on that decision a noted
legal scholar has remarked :

From the earliest years of the Republic, the Indian tribes
have been recognized as ‘distinct, independent, political com-
munities’ and as such, qualified to exercise powers of self-
government, not by virtue of any delegation of powers from
the Federal government, but rather by reason of their origi-
nal Tribal sovereignty. Thus treaties and statutes of Congress
have been looked to by the Courts as limitations upon original
tribal powers, or, at most, evidences of recognition of such
powers, rather than as the direct source of tribal powers.
(Cohen, Federal Indian Law)

While it was clearly recognized that the power to abolish, limit, or
modify the original tribal sovereignty was the sole prerogative of
the Congress and, indeed, while the Congress has steadily eroded that
original sovereignty, extra-legal administrative action had all but de-
stroyed that right by the early 1920s.

The growth of the administrative power of the Bureau of Indian
Affairs, first under the Department of War and later under the De-
partment of the Interior, on Indian reservations had effectively de-
stroyed existing tribal forms of government. Officials of the BIA as-
sumed the role of colonial administrators on the reservations and
administered programs and services on the reservations under a policy
which later became known as “paternalism”.

It became clear in the 1920s that this policy was not effectively
providing Indian tribes and people with the necessary skills to func-
tion in the non-Indian society. The Meriam Report of 1928 reinforced
this conclusion and made recommendation for administrative and leg-
islative action to move away from paternalism to eventual Indian self-
determination and self-government.
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In response to these findings, the Congress enacted the Indian Re-
organization Act of 1934. Some have viewed this legislation as con-
ferring powers of self-government on the tribes and imposing an
outside form of government to implement these “new” powers. The
legal effect of the Act, however, was to restrict the extra legal admin-
istrative curtailment of tribal sovereignty and to facilitate tribal gov-
ernment forms to implement those sovereign powers which had not
been specifically limited by the Congress and, in some areas, to define
these powers. K ‘

‘While the Indian “new deal” legislation of the 1930s brought some
measure of Indian control and self-government, it fell far short of the
current Administration policy of “Indian Self-Determination without
Termination.” The Bureau of Indian Affairs continued to administer
and operate federally-funded programs and services on the reservation
and the tribes were %iven little opportunity to set priorities and to
%efgme involved in the policy and decision-making functions of the

After a brief, though disastrous experiment with the so-called “ter-
mination” policy in the 1950s which sought to totally terminate the
Federal-Indian relationship, both the Congress and the Executive
began to articulate a policy of Indian control and self-determination
consistent with the maintenance of the Federal trust responsibility and
the unique Federal-Indian relationship. ,

To accomplish this the Administration relies on a combination of
four basic Acts: through the use of the “Buy Indian” Act of 1910 (36
Stat. 861) competitive bidding of contracts with Indian tribes can be
waived; where the contracts relate directly to educational services
for Indian children in public schools, authority is found in the John-
son-O’Malley Act of 1934 (48 Stat. 596), as amended ; while other serv-
ices are contracted for through the Snyder Act of 1921 (42 Stat. 208).
‘Where Federal employees are involved in the operation of contracts,
the Department of the Interior resurrected an 1834 Act (4 Stat. 737)
to authorize tribal supervision over the Federal employees. This curi-
ous mixture of broad interpretation and unrelated statutes represented
an attempt by the Department to improve the quality of education and
other services and to promote greater self-determination for Indian
tribes. The difficulties in straining statutory language beyond its
original intent creates numerous administrative and management
problems which this legislation is designed to correct,

Tllustrative of these problems is the inability of the Federal govern-
ment to exempt tribal contracts from Federal Procurement Regula-
tions and to authorize payments in advance of tribal performance on
such contracts. While the aforementioned statutes have provided some
necessary tools to permit Federal agencies to contract with tribal
groups, a more flexible authority is needed in order to give substance
and credibility to the concept of Indian self-determination.

Title I of S, 1017 provides this flexible authority to efficiently and
realistically permit contracting of Bureau of Indian Affairs and
Indian Health Service programs to the Indian tribes while maintain-
ing the integrity of the programs and services funded by Federal
appropriations.

The authority of the Secretary of the Interior and the Secretary
of HEW are expanded in the area of entering into negotiated con-
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tracts with Indian tribes and tribal organizations under clear guide-
lines and contract requirements. Should either decline to agree on a
contract requested by a tribe, he must inform the tribe of the reasons
therefore and assist the tribe or tribal contractor in meeting the objec-
tions he raises.

The rigid procurement and contracting laws and regulations of the
Federal government are either made inapplicable to such contracting
or can be waived in the discretion of the respective Secretary.

Definitive auditing and reporting requirements by tribal contractors
are provided and grants from both Secretaries to prospective con-
tractors are authorized to enable such contractors to meet the require-
ments of the Act for contracts. '

Title IT of the Act amends the Johnson-O'Malley Act in order
to provide for more Indian control of programs eontracted to loeal
educational agencies to assist in the education of Indian children in
public schools. In addition, the Secretary of the Interior is authorized
to provide construction assistance to public schools providing educa-
tion to Indian children.

COMMITTEE EXPLANATION

The Committee adopted several major amendments to 8. 1017 as
passed by the Senate. Most of such amendments were recommended
by the Department of the Interior and the General Accounting Office.

The Committee adopted three new sections in the preliminary pro-
visions of S. 1017. Theses sections tightened up the contracting re-
quirements for contracts under the Act in the areas of auditing and
reporting, criminal penalties for misuse of contract funds, applica-
bility of the Davis-Bacon Act to contracts under the Act, and prefer-
ences for Indians and Indian subcontractors. Each were recommenda-
tions of the Interior Department and GOA.

In title I, the Committee expanded the grant provisions of section
104 at the suggestion of the Interior Department in its report. These
grants are made in order to facilitate contracting by tribes and tribal
organizations under the terms of the Act. The specific purposes for
which the grants are to be made are clarified and, to some extent,
expanded and the authorization for appropriations fer such grants
are made under the so-called “Snyder Act” which is the general appro-
priation authorization for the Bureau of Indian Affairs. A later
amendment struck the specific authorization provision contained in
the Senate-passed bill.

Section 105 containg provisions relating to transfers of Civil Service
employees of the Bureau of Indian Affairs and the Indian Health
Service to tribal employment under contracts entered into pursuant to
the provisions of the title. The Committee adopted amendments which
(1) permit tribes and tribal contractors to be eligible for grants from
the Civil Service Commission under the Intergovernmental Personnel
Act to strengthen personnel administration of the contractors; (2)
permit Federal employees transferring to tribal employment under
such contracts to retain the various fringe benefits of Federal employ-
ment; and (3) exempt such transferring employees from the conflict-
of-interest provisions of section 205 and 207 of title 18, U.S.C. which
would be inappropriate to the circumstances of such contracts.
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The Committee rejected an amendment proposed by the Subcom-
mittee on Indian Affairs providing certain early retirement benefits
for non-Indian employees of the BIA and IHS who are adversely af-
fected by the Indian preference laws (upheld by the Supreme Court
in the recent case of #orton et al. v. Mancari et ol. (July 17, 1974)
and the prospect of contracting of Federal positions to tribes or tribal
contractors. The Committee did so not because of the lack of merit for
remedial action in this area, but because it felt more information and
deliberation on the problem were necessary. The Committee expects to
either take action in this area in the 94th Congress or to support such
action on the part of the appropriate committee having jurisdiction.
In the interim, the Committee fully expects the Secretary of the In-
terior to take whatever administrative action is available, in concert
with the Civil Service Commission, to aid such employees who have
been adversely impacted in this area. '

In title I1, the Committee deleted four parts authorizing new pro-
grams in the area of Indian education within the Interior Depart-
ment, It did so upon the recoranmendation of the Department on the
basis that authority already existed for such programs and that, in
some cases, such programs were being implemented or would be dupli-
cative of existing programs. The Committee believes that the pro-
grams authorized by parts B, D, E, and F of 8. 1017 as passed by the
Senate are meritorious and necessary if the United States’ obligations
for Indians education are to be adequately met. Therefore, it directs
the Secretary to provide the Committee on Interior and Insular Af-
fairs of the House of Representatives and the Senate with a timely
report on activity underway or to be begun in these areas.

COsT

The bill authorizes appropriations for part B, title IT in the
amount of $35 million for the fiscal vear ending June 30, 1975, and
$35 million for the next four succeeding years for a total five-year
authorization of $175 million.

REPORTS OF THE DEPARTMENTS

Two reports from the Department of the Interior on Title I and
Title II, and the report of the General Accounting Office, follow:

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C.,May 17,197 .
Hon. James A. Havey,
Chairman, Committee on Interior and Insular Affairs, House of Rep-
resentatives, Washington, D.C.

Drar Mr. Crarmax: This is our initial response to your request
for the views of this Department on S, 1017, as passed by the Senate
on April 1, 1974, “To promote maximum Indian participation in the
government and education of the Indian people; to provide for the
full participation of Indian tribes in programs and services conducted
by the Federal Government for Indians and to encourage the develop-
meent of the human resources of the Indian people; to establish a pro-
gram of assistance to upgrade Indian education; to support the right

of Indian citizens to control their own educational activities; to train
professionals in Indian education; to establish an Indian youth intern
program; and for other purposes.” Section 1 provides that the Act
may be cited as the “Indian Self-Determination and Education Assist-
ance Act.” We shall transmit our views on Title IT (the “Indian Edu-
cation Assistance Act”) in a separate letter.

TITLE I—INDIAN SELF-DETERMINATION ACT

We recommend enactment of Title I, subject to the comments and
suggestions set out below. i .

Title I is apparently aimed at meeting the objectives of three Admin-
istration proposals:

H.R. 6372 (“To provide for the assumption of control and
operation by Indian tribes and communities of certain prégrams
and services provided for them by the Federal Government * * *7
and includes authority for the detail of Federal employees to
tribes).

H.R. 6376 (Amending the Johnson-O’Malley Act, 48 Stat. 596,
25 USC 452-454, to include Indian tribes as eligible contractors
for the contracts authorized by that Act for the education, medical
attention, agricultural assistance and social welfare of Indians).

H.R. 6853 (The “Federal Employee Indain Tribal Organization
Transfer Act” which would provide that a Federal employee who
transfers to tribal employment may, if the employee and the tribe
so agree, retain certain civil service fringe benefits and to have
certain rights to reemployment by the Federal agency he left
when he transferred to tribal employment).

Section 102(a) of S. 1017 directs the Secretary of Interior “upon
the request of any Indian tribe, to enter into a contract or contracts
with any tribal organization of any such Indian tribe to plan, conduect,
and administer programs, or portions thereof, provided for in the
[Johnson-O'Malley Act], any other program or portion thereof which
the Secretary of Interior is authorized to administer for the benefit
of Indians under the [ Snyder Act, 25 USC 13], and any Act subsequent
thereto * * *.”” This portion of section 102(a} achieves the objectives
of our proposal in L.R. 6376 as described above. It also substantially
achieves our basic objective in H.R. 6372 which is to give tribes the
right to administer programs and services provided for them by the
Federal Government as expressed by the President in his July §, 1970
Indian message and most vecently reaflirmed in his January 30, 1974,
State of the Union message.

Section 102(32 continues with a provision authorizing the Secretary
of Interior to—*initially decline to enter into any contract requested
by an Indian tribe if he finds that: (1) the service to be rendered to the
Indian beneficiaries of the particular program or function to be con-
tracted will not be satisfactory, (2) adequate protection of trust
resources 18 not assured, or (3) the proposed project or function to be
contracted for cannot be properly completed or maintained by the
proposed contract: Provided further, That in arriving at his finding,
the Secretary shall consider whether the tribe or tribal organization
is deficient with respect to (1) equipment, (2) bookkeeping and
accounting procedures, (3) substantive knowledge of the program
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to be contracted for, (4) community support for the contract, (8)
adequately trained personnel, or (6) other necessary components of
contract performance.”

In contrast to the above language from section 102(a) of S. 1017
which gives the Secretary some limited discretion to refuse to contract,
our proposal in H.R. 6372 would give the tribe the right to determine,
atter consultation with the Secretary, whether and when they are
ready to assume control and operation of a program or activity. FHow-
ever, we endorse the S. 1017 provision as a reasonable and significant
step forward.

To reflect the fact that a tribe may be able to remedy deficiencies
found by the Secretary, we suggest that the words “is deficient” in
the last proviso of section 102(a) be changed to “would be deficient
in performance under the contract”. The financing made available
by the contract in some cases will enable the tribe or tribal organiza-
tion to obtain the necessary equipment and personnel to operate the
project or function contracted.

Section 102(b) requires that if the Secretary declines to contract,
he must state his objections in writing to the Tribe, assist the tribe
“to the extent practicable” in overcoming the objections, and provide
the tribe with a hearing and appeal on the objections. We approve
of the provision.

Section 102(c), which is comparable to a provision in section 2 of
H.R. 6372, authorizes the Secretary to require a contracting tribe to
obtain adequate liability insurance and provides that such insurance
policy shall preclude the insurance carrier from using the tribe's
sovereign immunity from suit as a defense against claims within the
coverage and limits of the policy. For purposes of clarification and
to correct an apparent inadvertent omission of language, we suggest
that the provision be rewritten as follows:

“(c) The Secretary is authorized to require any tribe requesting
that he enter into a contract pursuant to the provisions of this title
to obtain such general public liability, motor vehicle, and other appro-
priate liability insurance coverage as he shall determine: Provided,
however, That each such policy of insurance shall contain a provision
that the insurance carrier sha,ﬁ waive any right it may have to raise
as a defense the tribe’s sovereign immunity to suit, but that such waiver
shall extend only to claims the amount and nature of which are within
the coverage and limits of the policy and shall not authorize or em-
power such insurance carrier to waive or otherwise limit the tribe’s
sovereign immunity outside or beyond the coverage and limits of the
policy of insurance.”

Section 103 of S. 1017 provides the Secretary of Health, Education,
and Welfare with direction and authority comparable to that given
the Secretary of Interior in section 102. Section 103 (¢) should read the
same (except for the title of the Secretary) as section 102(c) dis-
cussed above.

We are aware of the concerns of some Indian leaders (see April 1,
1974, Congressional Record, pages S. 4818 and 8. 4819) that contracts
under sections 102 and 103 could be entered into with Indian organiza-
tions not approved by the tribal government or governments whose
members would be served under the contract. It should be noted that
under these sections, the Secretaries are directed “upon the request of
any Indian tribe to enter into a contract or contracts with any tribal
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organization of any such /ndian tribe” (underscoring supplied). The
request of an “Indian tribe”, as defined in section 4(b), for a contract
must be made by the governing body of the tribe and the contract must
be with a “tribal organization [ which term is defined in section 4(c) }
of any such Indian tribe * * *.” We believe that the present language
of sections 102 and 108 avoids the problem of contracting “with organ-
izations not approved by the tribal government where a contract would
only involve a single tribe. However, where a contract could involve
programs or activities serving several tribes (such as in the case of
western Washington, Nevada, the New Mexico Pueblos, and other
places where a Bureau of Indian Affairs Agency serves more than one
tribe), the present language of the sections could result in one or more
of the tribal governments requesting that a contract be entered into
with a “tribal organization” when such contract or organization may
be objectionable to other tribal governments whose members would
be served under the contract. To remedy this possible problem, we
suggest that language such as the following be added at the end of the
section 4(c) definition of “tribal organization”: “Provided, That,
for the purposes of each specific request for a contract under sections
102, 103 or 104 of this Act, the term includes only an organization
which each Indian tribe to be served under such contract or grant
either (1) has approved (or specified in their request) for such con-
tract or grant, or (2) has not objected to within thirty days of notice
from the appropriate Secretary of his receipt of the request for such
contract or grant.” .

The above addition to section 4(c) is consistent with section 2(a.) of
H.R. 6372 which would require approval by each tribe involved of
program or activity transfers.

It is inherent due to the previous relationship of Indian tribes and
the BIA that a close working relationship will continue to exist in
some cases where tribal contracts are approved under sections 102(a)
and 103(a) of S. 1017. Tt should be recognized that such a relationship
is unusual in Government contracting. :

Sections 104 and 109 of S. 1017 provide (upon request of an Indian
tribe} for grants to tribal organizations for planning, training, evalu-
ation, and other activities specifically designed to make it possible for
such oragnizations to enter into contracts under sections 102 and 103.
We believe that this grant authority will be of great assistance in ena-
bling tribes to prepare for contracting by, among other things, hiring
or contracting for legal, technical, and other required skills. However,
we believe that the phrase “and other activities specifically designed to
make it possible for such tribal organization to enter into a contract
or contracts” may unduly restrict our ability to provide assistance to
those rtibal governing bodies which need the most assistance in improv-
ing and developing their current tribal operations so that they would
be able to assume new responsibilities under the contracts authorized
in sections 102 and 108. For example, the section 104 authorization
apparently would not permit us to grant funds to a tribe for the devel-
opment of a basic tribal budgeting and accounting system unless the
tribe could relate the system to a specific contract it wanted to enter
into. Therefore, we believe that it is essential to the achievement of the
purposes of Title I that the grant authority be broadened to include
grants to strengthen or improve tribal government. This could be
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accomplished by combining and rewriting sections 104 and 109 in a
manner such as follows:

“Sec. 104. (a) The Secretary of the Interior is authorized, upon the
request of any Indian tribe, (from funds appropriated for the benefit
of Indians {)ursuant to the Act of November 2, 1921 (42 Stat. 208),
and any Act subsequent thereto) to contract with or make a grant or
grants to any tribal organization for:

. (1) The strengthening or improvement of tribal government
(including, but not limited to, the development, improvement,
and administration of planning, financial management, or merit
personnel systems, the improvement of tribally funded programs
or activities, or the development, construction, improvement,
maintenance, preservation or operation of tribal facilities or
resources) ;

(2) The planning, training, evaluation, or other activities
designed to improve the capacity of a tribal organization to enter
Klt;) a contract or contracts pursuant to section 102 or 103 of this

ct;or

(3) The acquisition of land in connection with items (1) and
(2) above; Provided, That in the case of land within reservation
boundaries or which adjoins on at least two sides land held in
trust by the United States for the tribe or for individual Indians,
the Secretary of Interior may (upon request of the tribe) acquire
such land in trust for the tribe.

(b) The provisions of any other Act notwithstanding, any funds
made available to a tribal organization under grants pursuant to this
section may be used as matching shares for any other Federal grant
programs which contribute to the purposes for which such grants
were made.” :

Our proposed section 104(b) is in line with section 7(c) of HL.R.
9011 and would permit where necessary a tribal organization to under-
take programs or activities with funding from more than one Federal
grant program. Such a provision is especially needed because of the
inability of many tribes to meet the local matching or non-Federal
share requirements of some Federal grant programs.

Our proposed section 104 omits any reference to the Department of
Health, Education, and Welfare as we understand that they will pro-
Pose a separate provision relating to grants, i

Section 105 (a) of S. 1017 amends Title IV ( “Mobility of Federal,
State, and Local Employees”) of the Intergovernmental Personnel Act
0f 1970 (5 U.8.C. 8371 ¢t seq.) to include Indian tribes as local govern-
ments eligible for intergovernmental personnel assignments under that
Act. This provision is very desirable because it treats Indian tribes the
same as other local governments by permitting the assignment for up
to two years (renewable for up to two additional years) of employees
from any Federal agency to a tribe and similar assignments of tribal
employees to any Federal agency. Such authority can be of great assist-
ance in strengthening ongoing tribal government operations, prepar-
ing a tribe for contracting, and in operating under contracts, partic-
ularly in the early years of such contracts. In addition, in the case of
those Bureau of Indian Affairs employees assigned to a program or
activity prior to its being contracted to a tribe, such intergovernmental
personnel assignments could provide continuity in the operation of
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contracted pro%:ams and activities and could give the Bureau and the
employees a substantial opportunity to find other employment for any
of such employees who are not likely to become tribal employees.

Consistent with the fact that sections 102, 103, and 104 of S. 1017 pro-
vide for contracts or grants to “tribal organizations”, a term which is
defined in section 4(c) to include more than just tribal governing
bodies, we suggest that the amendment proposed in section 105(a) be
expanded by changing the period to a comma and adding “and in-
cludes any tribal organization as defined in section 4{c) of the Indian
Self-Determination and Education Assistance Act.”

The provision in Section 105(a) more than satisfies the objective of
section 8 of H.R. 6372 which would authorize the detail to tribes of
Interior or HEW civil service employees for up to one year. It also
substantially eliminates the need for the provision in section 2(5) of
H.R. 6853 (the “Federal Employee Indian Tribal Organization Trans-
fer Act”) which under certain circumstances would give Bureau of
Indian Affairs employees who transfer to tribal employment the right
to reemployment by the Bureau within five years of such transfer if
they chose to not remain employed by the tribe. However, section 105
(a) of S. 1017 is seriously dei%ient in not permitting Bureau employees

who functions are contracted by a Tribe to transfer to tribal employ-

ment (if they and the tribe are agreeable) and still retain their civil
service fringe benefits.

Many of the Bureau of Indian Affairs employees who are employed
at the Bureau’s agencies and schools are members of the tribes served
by such agencies and schools. These employees are not likely to want
to relocate to another Bureau installation or to another Federal agency
away from their reservations. They also generally are not likely to
want to give up their civil service benefits (i.e., retirement, compensa-
tion for injury, life insurance, and health benefits) by transferring to
tribal employment. The fact that such Bureau employees would be so
“harmed” by a tribe’s contracting for the conduct of a program or
activity is a serious impediment to tribes undertaking such contracting.
We feel that it is essential to the achievement of the purposes of Title I
that provision be made to alleviate this serious problem. Therefore, we
recommend that section 105 be amended by adding the following new
subsections:

“(d) Other statutes, Executive orders, or regulations, notwithstand-
ing, an employee serving under an appointment not limited to one year
or less who leaves Federal employment to be employed by a tribal
organization on or before December 31, 1984, in connection with
governmental or other activities which are or have been performed by
employees in or for Indian communities is entitled, if the employee and
the tribal organization so elect, to the following:

“(1) To retain coverage, rights, and benefits under subchapter I of
chapter 81 (“Compensation for Work Injuries”) of Title 5, United
States Code, and for this purpose his employment with the tribal
organization shall be deemed employment by the United States. How-
ever, if an injured employee, or his dependents in case of his death,
receives from the tribal organization any payment (including an al-
lowance, gratuity, payment under an insurance policy for which the
premium is wholly paid b% the tribal organization, or other benefit of
any kind) on account of the same injury or death, the amount of that
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payment shall be credited against any benefit payable under subchapter
I of chapter 81 of Title 5, United States Code, as follows:

(A) payments on account of injury or disability shall be
credited against disability compensation payable to the injured
employee ; and ‘

(B) payments on account of death shall be credited against
dtlaath compensation payable to dependents of the deceased em-
ployee.

“(2) To retain coverage, rights, and benefits under chapter 83
(“Retirement”) of Title 5, United States Code, if necessary employee
deductions and agency contributions in payment for coverage, rights,
and benefits for the period of employment with the tribal organization
are currently deposited in the Civil Service Retirement and Disability
Fund (section 8348 of Title 5, United States Code); and the period
during which coverage, rights, and benefits are retained under this
paragraph is deemed creditable service under section 8332 of Title 5,
United States Code. Da,{rs of unused sick leave to the credit of an em-
ployee under a formal leave system at the time the employee leaves
Federal employment to be employed by a tribal organization remain
to his credit for retirement purposes during covered service with the
tribal organization.

“(3) To retain coverage, rights, and benefits under chapter 89
(“Health Insurance”) of Title 5, United States Code, if NeCessary
employee deductions and agency contributions in payment for the
coverage, rights, and benefits for the period of employment with the
tribal organization are currently deposited in the Employee’s Fealth
Benefits Fund (section 8909 of Title 5, United States Code) ; and the
period during which coverage, rights, and benefits are retained under
this paragraph is deemed service as an employee under chapter 89 of
Title 5, United States Code.

“(4) To retain coverage, rights, and benefits under chapter 87
(“Life Insurance”) of Title 5, United States Code, if necessary em-
ployee deductions and agency contributions in payment for the cover-
age, rights, and benefits for the period of employment with the tribal
organization are currently deposited in the Employees’ Life Insurance
Fund (section 8714 of Title 5, United States Code) ; and the period
gurmg w}llxlghdcovelgia,ge, rights, and bfineﬁts are retained under this

aragraph 18 deemed service as an employee under chapter i
5, P&ni}te% States (%lode. Py pter 87 of Title

.“(e) During the period an employee is entitled to the covera,
rights, and benefits pursuant to the IB;rece-ding subsection, the tril%:
organization employing such empl%yee shall deposit currently in the
appropriate funds the employee deductions and agency contributions
ret(l‘mred by paragraphs (29, (3), and (4) of such subsection.

(f) An employee who is employed by a tribal organization under
subsection (d) of this section and such tribal organization shall make
the election to retain the coverages, rights, and benefits in paragraphs
(1), (2), (3), and (4) of such subsection (d) before the date of his
employment by such tribal organization. An employee who is em-
ployed by a tribal organization under subsection (d) of this section
shall continue to be entitled to the benefits of such subsection if he is
employed by another tribal organization to perform service in activ-
ities of the type described in such subsection.
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“(g) For the purposes of subsections (d), (e}, and (f) of this sec-
tion, the term “employee” means an employee as defined in section
2105 of Title 5, United States Code.

“(h) The President may prescribe regulations necessary to carry
out the provisions of subsections (d), (e), (£) and (g) of this section
and to protect and assure the compensation retirement, insurance,
leave, reemployment rights, and such other similar civil service em-
ployment rights as he finds appropriate.”

Not only would the above addition to section 105 aid in overcoming
a serious constraint to contracting by tribal organization, it would
also better enable the tribal organization to recruit those Federal
employees it wishes to hire in connection with its programs and ac-
tivities under Title I of S. 1017.

Section 106(a) requires that contracts under the Act be in accord-
ance with “all Federal contracting laws and regulations™ except those
requiring advertising, competitive bidding and bonding. These excep-
tions are reasonable and necessary to the accomplishment of the pur-
pose of the Act. In line with our proposed revision of section 104, the
reference to “sections 102 and 103” should be changed to “sections 102,
103, and 104”.

Section 106(b) authorizes payments with regard to any grants or
contracts under sections 102, (103, and 104 to be “made in advance or
by way of reimbursement and in such installments and on such con-
ditions” as deemed necessary. Such advance payment authority is
essential because many tribes do not have sufficient funds of their own
to operate contracted programs or activities on a relmbursable basis,
However, we shall administer this authority so as to minimize the
time elapsing between the date of each payment to a tribal organiza-
tion and the necessary disbursement of such payment by the organiza-
tion.

Section 106 (c) authorizes contracts to be for terms of up to three
vears but stipulates that contracts with terms over one year are to be
“subject to the availability of appropriations”. It also authorizes an-
nual renegotiation of contracts “to reflect factors, including but not
limited to cost increases, beyond the control of a tribal organization.”
This discretionary authority provides for contracts over a year in
length but, as to years after tge first year, the contract is more of a
declaration of intent until sufficient appropriated funds have become
available for the future years. '

Section 106(c) also provides desirable limited authority to increase
federal costs annually without an increase in benefit to the Federal
Government where the cost increases are due to factors beyond the
control of the tribal organization (such as an unanticipated increase
in the cost of fuel).

Consistent with our proposed change in section 104, the reference
in section 106(¢) to “sections 102 and 108” should be to “sections 102,
103, and 1047, 'The provisions of section 106 (c) will aid in the accom-
plishment of the purposes of the Act.

Section 106(d) authorizes the revision or amendment of any grant
or contract “as necessary to carry out the purposes of this title” and
requires the appropriate Secretary to accept a tribal organization’s
request for retrocession (i.e., rescission of a contract and return of the
operation) of any contracted program or activity. The provision is
consistent with section 2(d) of H.R. 6372 which we proposed.
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Section 106{e) authorizes the appropriate Secretary to permit a
tribal organization to utilize existing “school buildings, hospitals, and
other facilities and all equipment therein or appertaming thereto and
other personal property” under the Secretary’s jurisdiction. The phrase
“or agency head” may be deleted as unnecessary and inconsistent with
other provisions of the Act which only refer to the “Secretary” or
“Secretaries”. ) )

The provision in section 106 (e) is appropriate and is consistent with
sections 1(d) and 2(a) of H.R. 6372. ‘

Section 106(f) specifies that the contracts and grants under sections
102, 103, and 104 “may include provisions for the performance of
personal services which would otherwise be performed by Federal
employees” but prohibits “any contract which would impair [the
Secretary’s] ability to discharge his trust responsibilities to any Indian
tribe or individuals.” This self-explanatory provision is a desirable
clarification of what functions can be contracted to a tribal organiza-
tion. Clearly, we should not contract the function of approving trans-
actions invelving lands or funds held in trust by the Secretary since
nothing in S. 1017 would alter the fact that these responsibilities
remain with the United States. We are currently working with our
Solicitor’s Office to more completely and precisely define the functions
which should not be contracted so that our regulations will be clear
and specific on this point. It is generally intended that federal funec-
tion and certain trust related activities may be contracted to Indian
tribes after this legislation is passed, although trust responsibilities
will not be contracted out. _

Consistent with our suggested revision of section 104, the portion of
section 106(f) reading “The contracts authorized under sections 102
and 103 of this Act and grants pursuant to section 104” should be re-
vised to read “The grants and contracts pursuant to sections 102, 103
and 104 of this Act”.

For purposes of clarification, we suggest that section 106(g) be re-
written in a manner such as follows: “(g) Contracts and grants with
tribal organizations pursuant to sections 102, 103, and 104 of this Act
and the rules and regulations adopted by the Secretaries of Interior
and Health, Education, and Welfare pursuant to section 107 of this
Act shall include provisions to assure the fair and uniform provision
by such tribal organizations of the services and assistance they pro-
vide to Indians under such contracts and grants.”

Section 107 provides for the adoption of the initial rules and regu-
lations to implement Title I within certain time frames and requires
consultation in their development with “national and regional Indian
organizations”, presentation of the proposed rules and regulations to
the Congressional Committees on Interior and Insular Affairs, and
their publication in the Federal Register for comment before final pub-
lication within ten months of enactment of S. 1017. We believe that we
will be able to meet the specificed time frames.

For purposes of clarification and to be consistent with section 107
(a), we suggest that the word “each” be inserted after “shall” in each
- of paragraphs (1), (2), (3), and (4) of section 107(b) and after the
word “are” in section 107{c).

Section 108 is similar to section 2(c) of H.R. 6372, which we pro-
posed. The term “Indian tribal organization” should be changed to
“tribal organization” to be consistent with the remainder of the title.
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We are aware of the Comptroller General’s recommendation con-
cerning section 108 in his March 20, 1974 letter (see April 1, 1974
Congressional Record, pages S4819-84821). A requirement similar to
that proposed by the Comptroiler General is set out in 41 U.8.C. 254 (c)
and we believe that it would be applicable to the eontracts authorized
in Title I of S. 1017 by virtue of the provision set out in 41 U.S.C.
260 and 41 U.S.C. 252(c) (15). However, we have no objection to
including such a provision in S. 1017 and making it applicable to
both titles in line with the Comptroller General’s recommendation.
We also believe that the Act should require that reports made by the
organizations receiving grants or contracts under the Act should be
made available to the Indian people served under such grants or con-
tracts and that any funds advanced but not utilized in connection with
a grant or contract should be returned to the Treasury. These recom-
mendations could be incorporated by deleting the last sentence in sec-
tion 108 and inserting a new section 5 before Title I as follows:

“Sec. 5. (a) Each recipient of Federal finaneial assistance from
the Secretary of Interior or the Secretary of Health, Education, and
Welfare, under this Act, shall keep such records as the appropriate
Secretary shall prescribe, including records which fully disclose the
amount and disposition by suc ipient of the proceeds of such
assistance, the cost of the project ot undertaking in connection with
which such assistance is given or used, the amount of that portion of
the cost of the project or undertaking supplied by other sources, and
such other records as will facilitate an effective audit.”

“(b) The Comptroller General and the appropriate Secretary, or
any of their duly authorized representatives, shall until the expiration
of three years after completion of the project or undertaking referred
to in the preceding subsection of this section, have access (for the pur-
pose of audit and examination) to any books, documents, papers, and
records of such recipients which in the opinion of the Comptroller
General or the appropriate Secretary may be.related or pertinent to
the grants, contracts, subcontracts, subgrants, or other arrangements
referred to in the preceding subsection.

“{c) Each recipient of Federal financial assistance referred to in
subsection (a) of this section shall make such reports and information
available to the Indian people served or represented by such recipient
as and in a manner determined to be adequate by the appropriate
Secretary.

“(d) Any funds paid to a financial assistance recipient referred to
in subsection(a) of this section and not expended or used for the pur-
g?setes f,?r which paid shall be repaid to the Treasury of the United

ates.

In place of the section 109 which we recommended be combined with
section 104, we suggest the inclusion of the following new section 109
based on section 2(e) of H.R. 6372 and a similar provision recom-
‘mended by the Comptroller General’s March 20, 1974 letter:

“Src. 109. Each contract or grant agreement entered into pursuant
to sections 102, 103, and 104 of this Act shall provide that in any case
where the appropriate Secretary determines that the tribal organiza-
tions performance under such contract or grant agreement involves (1)
the violation of the rights or endangerment of the health, safety, or
welfare of any persons, or (2) gross negligence or mismanagement in



32

the handling or use of funds provided to the tribal organization pursa-
ant to such contract or grant agreement, such Secretary may, under
regulations prescribed by him and after providing notice and hearing
to such tribal organization, rescind such contract or grant agreement
and assume or resume control or operation of the program, activity,
or service involved if he determines that the tribal organization has
not taken corrective action as prescribed by him: Provided, That the
appropriate Secretary may, upon notice to a tribal organization im-
mediately rescind a contract or grant and resume control or operation
of a program, activity, or service if he finds that there is an immediate
threat to health or safety and, in such cases, he shall hold a hearing on
such action within 10 days thereof. Such Secretary may decline to
enter into a new contract or grant agreement and retain control of
such program, activity, or service until such time as he is satisfied that
the violations of rights, endangerment of health, safety, or welfare
which necessitated the rescission has been corrected. Nothing in this
section shall be construed as contravening the Occupational Safety
and Health Act of 1970 (84 Stat. 1590) as amended (29 U.S.C. 651).”

Section 110 provides desirable assurance that nothing in the Aect
alters tribal sovereign immunity from suit or authorizes the termina-
tion of any trust responsibility tg Indian people.

We haye been asked whether ’:% phrase “elected governing body of
any Indian tribe” in the section 4(c) definition of “tyibal organization™
would exclude those Pueblos which select their leaders by their tra-
ditional method and not by what is commonly considered an election.
We would not so construe the provision but to avoid any misunder-
standing, we suggest that the word “elected” be replaced by “elected
or otherwise recognized”. This would enable us to determine the body
which is authorized to act as the “governing body” for each specific
tribal situation.

We recommend that the Act include provision for eriminal penalties
for embezzlement, willful misapplication, or fraud in connection with
grants and contracts pursuant to Titles T and II. We suggest the
addition of a new paragraph 6 before Title I as follows: '

“Suc. 6. Whoever. being an officer, director, agent, or employee of, or
connected in any capacity with, any recipient of a grant, subgrant,
contract, or subcontract pursuant to this Act or the Act of April 16,
1934 (48 Stat. 596), as amended, embezzles, willfully misapplies,
steals, or obtains by fraud any of the money, funds, assets, or property
which are the subject of such a grant. subgrant, contract, or sub-
contract, shall be fined not more than $10,000 or imprisoned for not
more than two years, or both, but if the amount so embezzled, mis-
applied, stolen, or obtained by fraud does not cxceed $100, he shall be
fined not more than $1,000 or imprisoned not more than one year,
or both.”

Construction activity is possible under 8. 1017 and provision should
be made for the payment of prevailing wage rates. Such a provision
(with an incorrect citation) is included in section 206 (f) but is
applicable only to school construction under Part C of title II. We
recommend that a new section (7) (based on section 14 of H.R. 9011)
applicable to all of S. 1017 be inserted before title I as follows

“Src. 7. All laborers and mechanics employed by contractors or sub-
contractors in the construction, alteration, or repair, including paint-
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ing or decorating of buildings or other facilities in connection with
contracts or grants entered into pursuant to this Act, shall be paid
wages at not less than those prevailing on similar construction in the
Iocality, as determined by the Secretary of Labor in accordance with
the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494), as amended.
With respect to construction, alteration, or repair work to which the
Act of March 3, 1931, is applicable under the terms of this section, the
Secretary of Labor shall have the authority and functions set forth
in Reorganization Plan Numbered 14 of 1950 (15 }J:.R. 3176; 64 Stat.
1267) and section 2 of the Act of June 13, 1934 (48 Stat. 948, 40 U.S.S.
276¢).” )

\V)e wish to reiterate our recommendation that Title I of S. 1017 be
enacted, subject to the above comments and suggestions, because of its
critical importance to achieving Indian Self-Determination, strength-
ening tribal governments, and improving the general welfare of Indian
people. .

The Office of Management and Budget has advised that the pres-
entation of this report is in accord with the program of the President.

1,
Sincerely yours,
Morris TrompsoN,

Commissioner of Indian Affairs.

U.S. DeparTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., May 17, 197/.
Hon. James A, Haver, i
Chairman, Committee on Interior and Insular Affairs, House of Rep-
resentatives, Washington, D.C.

Drar Mr. Cratrman : This further responds to your request for the
views of this Department on S. 1017 (the “Indian Self-Determination
and Education Assistance Act”). In a separate letter we provided you
our veiws on Title I (the “Indian Self-Determination Act”) of S,

1017.
Title II-INDIAN EDUCATION ASSISTANCE ACT

Title II of 8. 1017 as passed by the Senate on April 1, 1974, contains

a number of new programs and authorities for the Secretary of the
Interior organized as follows:

Part A—Education of Indians in Public Schools ‘

Part B—Preparation of Professionals in Indian Education

Part, C—[Public and Tribal] School construction

Part D—Youth Intern Program ,

Part E—Educational Research and Development )

Part F—Adult, Vocational, and Early Childhood Education

Part G—General Provisions
For the reasons set out below : ‘
" 'We recommend enactment of portions of Parts A and G subject

to certain comments and suggestions,
We recommend against enactment of Parts B, C, D, E and F.




34
Parr A—Tpucarion oF Inpraxs 1 PuBLic ScHoors

This part includes amendments to the Johnson-O’Malley Act (25
U.8.C. 452-454) and calls for a report to the Congress. We recommend
enactment, subject to the comments and suggestions below, of section
202 except for the proposed new section 7 of the Johnson-(’Malley Act
(JOM Act) which we recommend not be enacted. We also recommend
against enactment of section 203.

Section 202 of S. 1017 would add three sections designed to improve
the education activities assisted under the JOM Act by strengthening
and clarifying our authority and requiring Indian invelvement in the
development of programs assisted under the Aect. A fourth section
would provide an unnecessary substitute JOM appropriation authori-
zation authority or limitation for two years. Section 202 would make
no change in the JOM Act with respect to contracts for “medical
attention, agricultural assistance, and social welfare” which are also
authorized by that Act.

It should be noted that the proposed new sections 4 and 7 would
apply to JOM contracts involving private as well as public schools
although the title of Part A refers only to public schools. The new
section 4 of the JOM Act would require each prospective education
contractor to submit an education plan which (1) contains eduncational
objectives which adequately address the educational needs of the
Indian students who are to be beneficiaries of the contract and (2)
assures that the contractor is capable of meeting such objectives. We
note an apparent typographical error in that the word “contractor™
should be used in place of “contract” the last time it appears in sec-
tion 4. The Senate Report (No. 93-762) on S. 1017 indicates on page 22
that the “contractor” was the term intended.

The new section 5{a) of the JOM Act provides for the establish-
ment of a “local committee” elected by the parents of Indian children
enrolled in the schools of any school district affected by a JOM educa-
tion contract if the membership of the school district’s board does not
include an Indian majority. Such committee is to “fully participate in
the development of, and shall have the authority to approve or dis-
approve programs to be conducted under the JOM contract and shall
have such other duties, and be so structured, as the Secretary of Inte-

rior shall by regulation provide.” The section also provides for the

tribal governing body to determine which local committee shall be
utilized in the event that such a committee has been established pur-
suant to a provision of the Indian Education Act (20 U.S.C. 241aa,
dd) or for purposes of JOM contracts prior to enactment of S. 1017.

For purposes of clarification and technical accuracy we propose two
amendments to the new section 5(a). In the first sentence the phrase
“not composed of a majority of Indians” should be changed to “whose
membership does not include an Indian majority”. In the proviso in
the second sentence insert “the Act of September 30, 1950 (64 Stat.
1100, Public Law 81-874) as amended by section 411 of” after “section
305(b) (2) (B) (ii) of” and change “(86 Stat. 235)” to “ (86 Stat. 235,
334-387, Public Law 92-318)".

The new section 5(b) of the JOM Act would authorize this Depart-
ment to revoke any contract if the contractor fails to permit a local
committee to perform its duties as provided in section 5(a).
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section 6 of the JOM Act would provide specific discretion-
2\1'}1" ﬁ?}éﬁglf; for education contracts to include the “full per caplga
coat” of educating Indian students who are residing n Fedexial bgg. -
ing facilities for the purpose of attending pubhc schools not (1)33 - ﬁIlln
the State in which they normally reside. The Secretary would de 253
“full per capita cost” mxier the authority provided in section & (25
B 54) of the JOM Act. o .
Y %}g ;fgw)section 7 would authorize the appropriation of $§5 million
for each of fiscal years 1975 and 1976 for the education of In mnSs puttc—
suant to the JOM Act whether in public ox private schools. Thg enai fi
Report (p. 22) states that the authorization would include nm;(é?
support for the local committees established by the new section 5 o1 the
JOM Act. The proposed appropriation authorization 1&3)n0t nsetgssla‘:}ry
as appropriations are authorized by the Snyder Act (25 U1 O t'( )n
The proposed authorization would in effect be a $65 million dlmée 4(11 ;0 !
for only fiscal years 1975 and 1976 on a program which is ?lu gﬁa % r
less than $26 million for fiscal year 1975. ‘We recommend that this pr
posed section 7 not be added to the JOM Act.

We recommend against enactment of section 203 of S. 1017 because
it 3 SSATY. ) .
B ISS;;?QTEQOS v?:euld require this Department (after consultamoxgx‘wnh
the Department of Health, Education, and Welfare and others com-
i)etent” in the field of Indian education) to prepare and submit a re-
port to the Congressional Committges on Interior and Insular Affairs
' 1, 1974 which is to include— .
by(?gzt(;bifm;prehensive analysis of the JOM Act as amended by S.
o mzz g&dlfl;%‘;ors determining the allocation of funds for special
or supplemental education programs and for current operating
cpenses of the contractors;
eklzg?qfﬁeorelationship of the JOM Act to four other statutes pro-
viding financial assistance for the education of Indians:
(A) Title Iof P.L.81-874 as amended (20 U.S.C. Chag}er
13. “Financial Assistance to Local Educational Agencies”) ;
’(B) P L. 89-10, the Elementary and Secondary Education
Act, as amended (20 U.S.C. Chapter 2%, Subchapter I; Chap-
ter 13, Subchapter II, Chapter 15; ete.) ;| )
) P 92-818, the Indian Education Act (20 U.S.C.
941aa, etc.) ; and
(D; PI)J’ 81-815, as amended (20 U.S.C. Chapter ’1’_9,
“Qehool Construction in areas affected by Federal activities 3.
(b) = specific program to meet the special educational needs of In-
dian children who attend public schools, including at least:

(1) a plan for the equitable distribution of funds to meet such
needs and, where necessary, to meet current operating expenses;
and

(2) an estimate of the cost of the program.

(c) detailed legislative recommendations to implement the pro-
grams called for in (b). ) L o

(d) a specific program with legislative proposals to assist in the
development and administration of Indian controlled community

colleges.
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The provisions of section 203 do not need to be enacted into law as
we have suflicient authority to prepare such reports and we would
do so whenever requested by your Committee or its Senate counter-
part. We have already begun the work necessary to produce the report
described in section 203 by October 1, 1974 and will provide it to both
Committees.

Parr B—Preraration oF ProressioNarns ixv Inpiax Epvcatiow

Part B would authorize financial assistance to universities and other
organizations to provide fellowships and carry out programs and
projects to train and improve qualifications of education personnel
se}rvi)ig “Indians in publie, private and totally federally funded
schools.”

We recommend that Part B not be enacted because it duplicates
existing authority the Interior Department has under the Snyder Act
(256 U.S.C. 13) for such activities as our scholarship program which
assists Indian students in education and other fields. We defer to the
Department of Health, Education, and Welfare as to the apparent
duplieation of Part B and the specific authority provided that Depart-
ment such as in section 810(a) (3) and (d) of Public Law 89-10 (the
“Elementary and Secondary Education”) as amended (20 U.S.C.
887c(a) (3) and (d)) by section 421(a) of the Indian Education Act.

Parr C—[Pusric axp Trisar] Scroor. ConstRUCTION

We recommend against enactment of Part ¢ because we do not
believe that the Department of Interior should undertake a public
school construction assistance program which would duplicate the
program administered by the Department of Health, Education, and
Welfare under Public Law 81-815. ;

We defer to the Department of Health, Education, and Welfare
as to the operation, funding, or other aspects of the Public Law 81—
815 program and its relation to Part C.

Parr D—Yours Intery Procram

Part D would authorize the Secretary of Interior to establish an
Indian youth intern program “to provide meaningful and career-
related work opportunities” for Indian youth who are not enrolled
in eduecational programs during the summer months.

We recommend against enactment of Part D because there is au-
thority for such a program under the Snyder Act ( 25 U.S.C. 13)
or for those 18 years or older, under the Public Law 84-959, as
amended (25 U.S.C. 309) vocational and on-the-job training programs
administered by this Department.

Part E—EbpuvcatioNnar ResearcH AND DEVELOPMENT

Part E would authorize grants to or contracts with universities,
colleges, nonprofit organizations, or individuals “for research, surveys,
and demonstrations in the field of Indian education” and for the dis-
semination of the information derived.

37

We recommend that Part E not be enacted because it duplicates
authority we have under the Snyder Act (25 U.S.C. 13) to accomplish
the same purposes by contract.

Parr F—Apvrr, Vocarioxar, anp Earey Crrnproon Epvcarion

Section 213 would require the Secretary of Interior to present a
report to the 94th Congress by March 1975 which is to include a
number of education and training program proposals and an assess-
ment of the capability of the Federal Government to measure effec-
tively and accurately the educational progress and achievement of
Indian people.

We recommend against enactment of Part F because the develop-
ment and evolution of such programs is a continuing responsibility
og)ours and is currently authorized under the Snyder Act (25 U.S.C.
13). '

Parr G—GeNEgrar ProvisioNs

Section 215 would prohibit any Title 1T funds going to any school
district unless this Department is satisfied that the quality and stand-
ard of education, including facilities and auxiliary services, for Indian
students enrolled in snch distriet’s schools are at least equal to that pro-
vided all other students from resources other than Title IT of S. 1017, A
similar provision applicable only to Part C (School Construction) is
included in section 206 (d). We have no objection to section 215 which
ii consistent with section 8 (25 U.S.C. 454) of the Johnson O'Malley

ct.

Section 216 would require any funds made available under Title T1
of S. 1017 (other than under Part B, “Preparation of Professionals in
Indian Education”) be made available directly to “public agencies and
Indian tribes, institutions, and organizations” but specifically permits
those recipients to “contract for necessary serviees with any appro-
priate individual, organizatien, or corporation.” We have no objection
to this section but for clarification and consistence in terminology we
suggest that the phrase “public agencies and Indian tribes, institutions,
and organizations” be changed to “public agencies and tribal organiza-
tions” since section 4(c¢) defines “tribal organization” to include tribal
governing bodies and certain other organizations. If the reference to
“Indian * * * institutions” is intended to mean institutions not inciuded
in the definition of “tribal organization”. that fact should be elarified
and such institutions more precisely identified.

Section 217 provides for the development of rules and regulations to
implement Title IT in a manner similar to that specified for Title T in
section 107 and discussed, in outr report. on Title I. We have no objection
to the provision, however the Committee may wish to consider avoiding
unnecessary repetition by combining sections 107 and 217 into a single
section applicable to both titles.

We do not recommend enactment of section 218 as passed by the
Senate. '

Section 218 provides that the “Secretary is authorized and directed
to provide funds, pursuant to [S. 1017; the Johnson O'Malley Act;]
or any other authority granted to him to any tribe or tribal organiza-
tion which controls and manages any previously private school” and
requires an annual report to the Congress on such assistance. We are
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already contracting to provide financial assistance for the operation
of such schools. However, we do not now have authority such as pro-
posed in section 206(c) to assist the construction, alteration, or the
improvement of tribal or other non-Federal facilities. )

As written, section 218 apparently seeks to prohibit any discretion
on this Department’s part as to the provision of the financial assist-
ance authorized. We consider such a requirement seriously wrong
because it could require Federal assistance to the operation and, in
connection with section 206(c), even the construction of schools or
related facilities which could divert students from existing adequate
public or Bureau of Indian Affairs (BIA) schools. In addition, the
lack of any standards as to the amount of assistance that the Depart-
ment would be “directed” to furnish could dead to disputes and
litigation.

However, there are cases where Indian children are now being edu-
cated in sectarian or tribal schools. In some of these cases adequate
public or BIA school facilities are not available in the locality, and
the closing of the sectarian or tribal schools would not only be distress-
ful to the parents and children involved but could result in the chil-
dren being sent to a BIA boarding school. Therefore, to avoid such
circumstances, this Department should have discretionary authoritv
to provide financial assistance to tribal schools which were formerly
private schools. In line with the provisions set out in 25 U.S.C. 278 and
the constitutional problems that would be involved, we do not believe
that assistance can be extended to sectarian schools.

In the case of assistance for construction, alteration, or improvement.
we would limit our assistance to temporary measures necessary to
remedy unsafe or unhealthy conditions where existing public or BIA
school facilities in the locality need to be improved or enlarged to
accommodate the transfer of such students. Where existing public or
BIA school facilities are adequate to accommodate the students in a
tribal school we would provide no assistance for construction, altera-
tion, improvement or for any operational costs which would not be costs
borne by the Federal government if the students attended public or
BIA schools in the locality.

We also believe that tribal schools aided by Federal funds should
be owned by such tribes rather than only controlled and managed by
them as provided in section 218,

We recommend that section 218 be enacted if it is rewritten in a
manner such as follows:

“Sec. 218. The Secretary is authorized to enter into contracts to pro-
vide assistance from funds appropriated pursuant to the Act of Novem-
ber 2, 1921 (42 Stat. 208) or the Act of April 16, 1034 (48 Stat. 596),
as amended, to any tribal organization which owns, controls, and
manages a previously private school and related facilities to assist
in the operation, alteration, or improvement of such achool and related
facilities: Provided, That such assistance shall be in such amounts and
subject to such terms and conditions as the Secretary shall determine
in consultation with the tribal organization involved.”

It should be noted that under section 102 of S. 1017, a tribe may
contract for the operation of Bureau schools serving their children
and that section 202 assures Indian involvement in the public school
activities assisted under the Johnson-O’Malley Act.
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Section 219 declares that assistance provided under S. 1017 for the
education of Indian children in public schools is in addition and sup-
plemental to assistance provided under the Indian Education Act. We
recommend against enactment of this section because we believe that
such assistance could be duplicative,

The Office of Management and Budget has advised that there is no

" objection to the presentations of this report from the standpoint of

the Administration’s programs.
Sincerely yours,
) JouaN Kyi,
Assistant Secretary of the Interior.

ComrrroLLer GENERAL oF THE UNrTeED StTATES,
Washington, March 20, 197},
Hon. James A, Harey,
Chairman, Committee on Interior and Insular A ffairs,
House of Representatives.

DI:JAR Mg, Coammax: We are providing you with our comments
on 3. 1017, 93d Congress, which, if enacted, would be cited as the
“Indian Self-Determination and Education Reform Act,” as reported
by the Senate Committee on Interior and Insular Affairs on Feb-
ruary 7, 1974. Your Committee has scheduled hearings on this and
similar bills for later this month. We are enclosing for your informa-
Emn a copy of our report of May 28, 1970, to the Congress entitled
‘Administration of Program for Aid to Public School Education of
Indian Children Being Improved,” B-161468.

Section 102 directs the Secretary of the Interior, upon request of
any Indian tribe, to enter into a contract or contracts with any tribal
organization of any such Indian tribe to plan, conduct, and administer
programs, or portions thereof, which the Secretary is authorized to
administer for the benefit of Indians. The section provides that the
Secretary may initially decline to enter into any contract requested by
an Indian tribe under certain circumstances. Section 103 contains a
similar contracting provision for programs administered by the
Secretary of Health, Education, and Welfare.

We noted that sections 102 and 103 do not provide for reassumption
of the administration of programs by the respective Secretaries if it
is determined that the programs assumed by an Indian tribal orga-
nization are being administered in a manner which involves the viola-
tion of the rights or endangers the health, safety, or welfare of indi-
viduals served by such programs, or of the general public, or that there
it gross negligence or mismanagement in tribal organizations’ han-
dling of Federal funds or the operations of the programs. We suggest,
therefore, that language similar to the following be included in a new
section of the bill.

“In any case when the appropriate Secretary subsequently deter-
mines that a program or service assumed by an Indian tribal organi-
zation is being accomplished in a manner which involved (1) the
violation of the rights or endangers the health, safety, or welfare of
individuals served by such program or service, or (2) gross negligence
or mismanagement 1n the handling or use of Federal funds provided
to the organization pursuant to this Act, the appropriate ézzcretary
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may, under regulations prescribed by him and after providing notice
and hearing to such Indian tribal organization, reassume control or
operation of such program or service if he determines that the organi-
zation has not taken corrective action as prescribed by the appropriate
Secretary. The appropriate Secretary may retain control of such pro-
gram or service until such time as he is satisfied that the violations of
rights, endangerment of health, safety, or welfare, or the gross neg-
ligence or mismanagement which necessitated the reassumption has
been corrected.”

Section 106{b) would provide that payments of any grants or under
any contracts pursuant to sections 102, 103, or 104 may be made in ad-
vance or by way of reimbursement and in such installments and on such
conditions as the appropirate Secretary deems necessary to carry out
the purposes of the bill. We suggest that the Committee consider revis-
ing section 106(b) to provide that such payments be made consistently
with applicable Treasury regulations so as to minimize the time elaps-
ing between the date of payment and the disbursement thereof by the
State in order to save the Government interest costs. See section 203 of
the Intergovernmental Cooperation Act of 1968, Pub. L. 90-577, 82
Stat. 1101, and Treasury Department Cirenlar No. 175. (Third Revi-
sion) 1973, 81 CFR 205. :

Section 106(f) provides that contracts authorized under sections 102
and 103 and grants pursuant to section 104 include provisions for the
performance of personal services which would otherwise be performed
by Federal employees; Provided, That the Secretary shall not make
any contract which would impair his ability to discharge his trust re-
sponsibilities to amy Indian tribe or individuel. (Italic added.)
Also, sec. 111 provides that nothing in title I shall be construed as
authorizing or requiring the termination of any existing trust respon-
sibility of the United States with respect to the Indian people. We
believe that the ramifications of these sections are very broad and
might result in serious misunderstandings and problems in the future.

In our audits of Indian affairs activities, we noted that the Federal
Government’s specific trust responsibilities were not defined clearly
in legislation or in administrative regulations and that Bureau of
Indian Affairs officials often had difficulty in determining where the
trust responsibilities end and the concept of Indian self-determination
begins. This situation has led to disagreements between the Bureau
and the tribes as to the duties and responsibilities of each party and
has resulted in charges that the Bureau has abrogated its trust respon-
sibilities, We noted also that, in the past, Indian tribes that had
planned, conducted, and administered Federal Indian programs under
existing statutory authority had sometimes wade decisions which
proved to be unsatisfactory. In several cases, the tribes retroceded the
administration of the programs to the Bureau and brought suit against
the Secretary for abrogation of the trust responsibility.

The Committee may wish to consider the need for revising section
106(f) to clarify the Federal Government’s trust responsibilities to
the Indian people and to define the duties and responsibilities of Indian
tribes under the self-determination program. The Committee may also
wish to consider amending section 111 of the bill to provide that Indian
tribes shall bear the responsibility for their actions and decisions in
administering Federal Indian programs and to clarify the conditions
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when, if at all, the Secretary shall be held accountable for such actions
and decisions under the trust responsibility concept. ] '

Section 107(a) provides, among other things, that prior to the
issuance of rules and regulations, the Secretary of the Interior and
the Secretary of Health, Education, and Welfare shall consult with
national and regional Indian organizations; present the proposed
rules and regulations to the Interior and Insular Affairs Committees
of the Senate and House of Representatives; and publish the proposals
in the Federal Register for the purpose of receiving comments from
interested parties. Section 107(b) provides that prior to revision or
amendment of any rules or regulations promulgated pursuant to sub-
section (a), the respective Secretary or Secretaries shall consult with
national and regional Indian organizations and publish proposed revi-
sions in the Federal Register not less than sixty days prior to the
effective date of the proposed amendments or revisions in order to
receive comments from interested parties. The Committee may wish
to consider if proposed revisions or amendments should also be sub-
mitted to the respective Interior and Insular Affairs Committees.

The first sentence of section 108 provides that an Indian tribal
organization receiving or expending funds pursuant to a contract or
grant under this title shall submit a report to the appropriate Secre-
tary. The second sentence provides that the reports and records of the
organization with respect to such contract or Cgrant shall be subject to
audit by the appropriate Secretary and the omptroller General. To
assure that the goals of the second sentence are achieved and that the
appropriate Secretary and the Comptroller General have sufficient
authority to review the activities carried out pursuant to this title, we
suggest that the second sentence be deleted and that the following new
subsections to section 108 be inserted:: )

“Fach recipient of Federal assistance under this Act, pursuant to
grants, subgrants, contracts, subcontracts, loans or other arrange-
ments, entered into other than by formal advertising, and which are
otherwise authorized by this Act, shall keep such records as the Secre-
tary shall prescribe, including records which fully disclose the amount
ang disposition by such recipient of the proceeds of such assistance,
the total cost of the project or undertaking in connection with which
such assistance is given or used, the amount of that portion of the cost
of the project or undertaking supplied by other sources, and such
other records as will facilitate an effective andit. )

“The Secretary and the Comptroller General of the United States,
or any of their duly authorized representatives, shall, until the expira-
tion of three years after completion of the project or undertaking
referred to in the preceding subsection of this section, have access for
the purpose of audit and examination to any books, documents, papers,
and records of such recipients which in the opinion of the Secretary or
the Comptroller General may be related or pertinent to the grants,
contracts, subcontracts, subgrants, loans or other arrangements re-
ferred to in the preceding subsection.”

Part A of title IT of the bill, Education of Indians in Public Schools,
would replace the educational programs authorized in the Johnson-
O’Malley Act of 1934 (48 Stat. 596), as amended. Section 203(a) pro-
vides a formula for the distribution of Federal funds for the education
of federally recognized Indian children in the public schools of the
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States. Section 203 (a) also provides that additional funds i an amount
not less than 20 percent of the amount determined by the formula shall
be provided to the affected school distriets for a variety of special pro-
grams designed to meet the special needs of Indian pupils in public
schools. -

In our May 28, 1970, report to the Congress, we pointed out that the
Johnson-O’Malley program was based on the concept that education
is a responsibility 0? the State and that Indian children from a reserva-
tion are citizens of the State where the reservation is situated and are
entitled to the same public education as is provided to other children
in that State. We pointed out also that the Johnson-O’Malley program
was considered to be a supplemental program in that funds were to be
limited to school districts which, after exhausting all other sources of
revenue including other Federal aid, are unable to operate schools at
adequate State standards.

In our report we stated that we had found that (1) funds had been
provided to counties and school districts where needs may not have

existed and the funds may not have benefited Indian children from

regervations; (2) the Federal government had paid the full cost of
educating Indian children living in Federal dormitories while attend-
ing public schools, even though most of the children attending the
schools were residents of the State; (3) no reduction had been made
for the State aid received by the school distriets for educating Indian
children participating in the dormitory program; and (4) the distribu-
tion of Federal funds to the school districts appeared to have been
improper or there was no assurance that the funds had been used
for their intended purpose. We recommended that the Secretary of
the Interior require the Bureau of Indian Affairs to furnish program
funds on the basis of demonstrated financial need, encourage State
and local participation in the cost of educating Indian children who
live in Federal dormitories, and implement additional methods of
snupervision and control over the distribution and use of funds by
the school districts. i
We believe that the formula provided for in section 203(e) of the
bill will assist in correcting some of the problems set forth in our
report and result in a more equitable distribution of Federal Indian
education funds to those States and school districts with the greatest
needs. In our opinion, however, section 203(a) will not insure that
additional funds provided for special programs designed to meet
the special needs of Indian pupils are used for the purposes intended.
Therefore, the Committee may wish to consider revising section 203 (a)
to provide that States and school districts receiving funds for special
education programs under this section shall report annually to the
Secretary of the Interior on the uses made of such funds and on how
the actual use of the funds compares with the planned use of the
funds set forth in the education plan approved by the Secretary. This
report will assist the Secretary in implementing our recommendation,
infra.. that he be required to perform periodic program evaluations.
Sec. 203(c) would require the Secretary to enter into a contract with
the State education agency of any State the public education of which
is affected by a contract or contracts pursuant to section 202, regard-
less of who the contractor or contractors may be, to provide the pro-
fessional and support staff and administrative services necessary to
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assist local schoot dstricts affected by such contract or coﬂ:xaﬁéi l;l’f
implementing the purposes of title 1I. We suggest fohatk t}xe S
imittee consider revising this provision so as to authorize I'&l mna" o
require such contracts because some contracts under this tit }f} 1 ag B
competent and qualified and, therefore, would not need technic

sistance from the State education agencies.

, would provide that, in establishing and carrymng out
thg iild%;?l %Zguth intelgl program, the Secretary shall take sucl_l aC‘:t»lf((J)I;
as may be necessary Lo assure that there shall be one supenils?;lent
each twenty Indian youth interns during their period of enap (')}naf -
The section does not, however, set forth the purpose or Iut}e? o
supervisor or indicate by whom the supervisor 1S to be employ 8(,1. 1
Committee may wish to consider revising section 212(7) to claniy
th%??e ﬁ?tgﬁ:%at title IT of the bill contains no provisions to requn'g thrtz
recipients of Federal funds to maintain adequate records or t.lo au ﬂlloii‘
ize the Secretary of the Interior and the Comptroller General, or the :
duly authorized representatives, to have access for the‘ purposes O(E
audit and examination to any relevant books, documents, papers, gn !
records of the recipients of Federal funds. We suggest, tgheret(;:g% };ll_
language similar to that suggested with respect to section 108 be 1

I " . 'I. - . v N
Gl%%zdgﬁtggea{so that the bill does not specifically provide for ag
evaluation of the program by the Secretaries of the? Il}termz; Ian )
Health, Education, and Welfare. It is our view that pr ogmn:; eva uad
tion is a fundamental part of effective program a@mlmit-i:a ion &tllle
that the responsibility for evaluations should rest n_nt»'la, }) %ponr e;g
responsible agencies. In line with this concept, we believ edt ;e, ¢ ?lzi?}iicfl
should attempt to specify the kinds of information an , ei; s W rich
will enable it to better assess how well programs are WO% s'mgm id
whether alternative approaches may offer greater prom}ise.} 1e *;fwe e
happy to work with the Committee in developing speciiic languag
}0%&::122(; also providing our comments on the bill to the Chairman of
the Senate Interior and Insular A fiairs Committee.

Sincerely yours, —
Deputy Comptroller General of the United States.

@)
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Rinetp-third Congress of the MWnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-first day of January,
~ one thousand nine hundred and seventy-four

An Act

To provide maximum Indian participation in the Government and education of
the Indian people; to provide for the full participation of Indian tribes in
programs and services econducted by the Federal Government for Indians and
to encourage the development of human resources of the Indian people; to
establish a program of assigtance to upgrade Indian education ; to support the
right of Indian citizens to control their own educational activities; and for
other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Indian Self-Determination and Education Assistance
Act™.

CONGRESSIONAL FINDINGS

Sec. 2. (a) The Congress, after careful review of the Federal
(Government’s historical and special legal relationship with, and result-
ing responsibilities to, American Indian people, finds that—

(1) the prolonged Federal domination of Indian service pro-
grams has served to retard rather than enhance the progress of
Indian people and their communities by depriving Indians of the
full opportunity to develop leadership skills crucial to the realiza-
tion of self-government, and has denied to the Indian people an
effective voice in the planning and implementation of programs
for the benefit of Indians which are responsive to the true needs
of Indian communities; and

(2) the Indian people will never surrender their desire to con-
trol their relationships both among themselves and with non-
Indian governments, organizations, and persons.

(b) The Congress further finds that—

(1) true self-determination in any society of people is depend-
ent upon an educational process which will insure the development
of qualified people to fulfill meaningful leadership roles;

(2) the Federal responsibility for and assistance to education
of Indian children has not effected the desired level of educational
achievement or created the diverse opportunities and personal
-satisfaction which education can and should provide; and

(3) parental and community control of the educational process
is of crucial importance to the Indian people.

DECLARATION OF POLICY

Sec. 3. (a) The Congress hereby recognizes the obligation of the
United States to respond to the strong expression of the Indian people
for self-determination by assuring maximum Indian participation in
the direction of educational as well as other Federal services to Indian
communities so as to render such services more responsive to the needs
and desires of those communities.

(b) The Congress declares its commitment to the maintenance of
the Federal Government’s unique and continuing relationship with
and responsibility to the Indian people through the establishment of
a meaningful Indian self-determination policy which will permit an
orderly transition from Federal domination of programs for and
services to Indians to effective and meaningful participation by the
Indian people in the planning, conduct, and administration of those
programs and services.

(¢) The Congress declares that a major national goal of the United
States is to provide the quantity and quality of educational services
and opportunities which will permit Indian children to compete and
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excel in the life areas of their choice, and to achieve the measure of
self-determination essential to their social and economic well-being.

DEFINITIONS

Skc. 4. For the purposes of this Act, the term—

(a) “Indian” means a person who is a member of an Indian
tribe;

(b)’ “Indian tribe” means any Indian tribe, band, nation, or
other organized group or community, including any Alaska
Native village or regional or village corporation as defined in or
established pursuant to the Alaska Native Claims Settlement Act
(85 Stat. 688) which is recognized as eligible for the special pro-
grams and services provided by the United States to Indians
because of their status as Indians;

(¢) “Tribal organization” means the recognized governing body
of any Indian tribe; any legally established organization of
Indians which is controlled, sanctioned, or chartered by such
governing body or which is democratically elected by the adult
members of the Indian community to be served by such organiza-
tion and which includes the maximum participation of Indians in
all phases of its activities: Provided, That in any case where a
contract is let or grant made to an organization to perform services
benefitting more than one Indian tribe, the approval of each such
Indian tribe shall be a prerequisite to the letting or making of
such contract or grant;

(d) “Secretary”, unless otherwise designated, means the Secre-
tary of the Interior;

(1) “State education agency” means the State board of educa-
tion or other agency or officer primarily responsible for supervision
by the State of public elementary and secondary schools, or, if
there is no such officer or agency, an officer or agency designated
by the Governor or by State law.

REPORTING AND AUDIT REQUIREMENTS

Skc. 5. (a) Each recipient of Federal financial assistance from the
Secretary of Interior or the Secretary of Health, Education, and
Welfare, under this Act, shall keep such records as the appropriate
Secretary shall prescribe, including records which fully disclose the
amount and disposition by such recipient of the proceeds of such
assistance, the cost of the project or undertaking in connection with
which such assistance is given or used, the amount of that portion of
the cost of the project or undertaking supplied by other sources, and
such other records as will facilitate an effective audit.

(b) The Comptroller General and the appropriate Secretary, or
any of their duly authorized representatives, shall, until the expira-
tion of three years after completion of the project or undertaking
referred to in the preceding subsection of this section, have access (for
the purpose of audit and examination) to any books, documents,
papers, and records of such recipients which in the opinion of the
Comptroller General or the appropriate Secretary may be related or
pertinent to the grants, contracts, subcontracts, subgrants, or other
arrangements referred to in the preceding subsection.

(¢) Each recipient of Federal financial assistance referred to in
subsection (a) of this section shall make such reports and information
available to the Indian people served or represented by such recipient
as and in a manner determined to be adequate by the appropriate
Secretary.

P
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(d) Any funds paid to a financial assistance recipient referred to
in subsection (a) of this section and not expended or used for the
gurposes for which paid shall be repaid to the Treasury of the United

tates.
PENALTIES

Sec. 6. Whoever, being an officer, director, agent, or employee of,
or connected in any capacity with, any recipient of a contract, sub-
contract, grant, or subgrant pursuant to this Act or the Act of
April 16, 1934 (48 Stat. 596), as amended, embezzles, willfully mis-
applies, steals, or obtains by fraud any of the money, funds, assets, or
property which are the subject of such a grant, subgrant, contract, or
subcontract, shall be fined not more than $10,000 or imprisoned for
not more than two years, or both, but if the amount so embezzled,
misapplied, stolen, or obtained by fraud does not exceed $100, he shall
be fined not more than $1,000 or imprisoned not more than one year,
or both.

WAGE AND LABOR STANDARDS

Src. 7. (a) All laborers and mechanics employed by contractors of
subcontractors in the construction, alteration, or repair, including
painting or decorating of buildings or other facilities in connection
with contracts or grants entered into pursuant to this Act, shall be
paid wages at not less than those prevailing on similar construction
1n the locality, as determined by the Secretary of Labor in accordance
with the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494), as
amended. With respect to construction, alteration, or repair work to
which the Act of March 3, 1921 is applicable under the terms of this
section, the Secretary of Labor shall have the authority and functions
set forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176;
64 Stat. 1267) and section 2 of the Act of June 13,1934 (48 Stat. 948,
40 U.S.C. 276c).

(b) Any contract, subcontract, grant, or subgrant pursuant to this
Act, the Act of April 16,1934 (48 Stat. 596), as amended, or any other
Act authorizing Federal contracts with or grants to Indian organiza-
tions or for the benefit of Indians, shall require that to the greatest
extent feasible—

(1) preferences and opportunities for training and employ-
ment in connection with the administration of such contracts or
grants shall be given to Indians; and

(2) preference in the award of subcontracts and subgrants in
connection with the administration of such contracts or grants
shall be given to Indian organizations and to Indian-owned eco-
nomic enterprises as defined in section 8 of the Indian Financing

Act of 1974 (88 Stat. 77).

CARRYOVER OF FUNDS

Skc. 8. The provisions of any other laws to the contrary notwith-
standing, any funds appropriated pursuant to the Act of November 2,
1921 (42 Stat. 208), for any fiscal year which are not obligated and
expended prior to the beginning of the fiscal year succeeding the fiscal
year for which such funds were appropriated shall remain available
for obligation and expenditure during such succeeding fiscal year.
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tained by the proposed contract : Provided further, That the Secretary
of Health, Education, and Welfare, in arriving at his finding, shall
consider whether the tribe or tribal organization would be deficient in
performance under the contract with respect to (A) equipment, (B)
bookkeeping and accounting procedures, (C) substantive knowledge
of the program to be contracted for, (D) community support for the
contract, () adequately trained personnel, or (F') other necessary
components of contract performance.

(b) Whenever the Secretary of Health, Education, and Welfare
declines to enter into a contract or contracts pursuant to subsection (a)
of this section, he shall (1) state his objections in writing to the tribe
within sixty days; (2) provide, to the extent practicable, assistance
to the tribe or tribal organization to overcome his stated objections;
and (38) provide the tribe with a hearing, under such rules and regula-
tions as he shall promulgate, and the opportunity for appeal on the
objections raised.

(c) The Secretary of Health, Education, and Welfare is authorized
to require any tribe requesting that he enter into a contract pursuant
to the provisions of this title to obtain adequate liability insurance:
Provided, however, That each such policy of insurance shall contain
a provision that the insurance carrier shall waive any right it may
have to raise as a defense the tribe’s sovereign immunity from suit,
but that such waiver shall extend only to claims the amount and
nature of which are within the coverage and limits of the policy and
shall not authorize or empower such insurance carrier to waive or
otherwise limit the tribe’s sovereign immunity outside or beyond the
coverage and limits of the policy of insurance.

GRANTS TO INDIAN TRIBAL ORGANIZATIONS

Skc. 104. (a) The Secretary of the Interior is authorized, upon the
request of any Indian tribe (from funds appropriated for the benefit
of Indians pursuant to the Act of November 2, 1921 (42 Stat. 208),
and any Act subsequent thereto) to contract with or make a grant or
grants to any tribal organization for—

(1) the strengthening or improvement of tribal government
(including, but not limited to, the development, improvement,
and administration of planning, financial management, or merit
personnel systems; the improvement of tribally funded programs
or activities; or the development, construction, improvement,
maintenance, preservation, or operation of tribal facilities or
resources) ;

(2) the planning, training, evaluation of other activities
designed to improve the capacity of a tribal organization to
enter into a contract or contracts pursuant to section 102 of this
Act and the additional costs associated with the initial years of
operation under such a contract or contracts;

(3) the acquisition of land in connection with items (1) and
(2) above: Provided, That in the case of land within reserva-
tion boundaries or which adjoins on at least two sides lands held
in trust by the United States for the tribe or for individual
Indians, the Secretary of Interior may (upon request of the
tribe) acquire such land in trust for the tribe; or

(4) the planning, designing, monitoring, and evaluating of
Federal programs serving the tribe.

(b) The Secretary of Health, Education, and Welfare may, in
accordance with regulations adopted pursuant to section 107 of this
Act, make grants to any Indian tribe or tribal organization for—
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(1) the development, construction, operation, provision, or
maintenance of adequate health facilities or services including
the training of personnel for such work, from funds appropriated
to the Indian Health Service for Indian health services or Indian
health facilities; or

(2) planning, training, evaluation or other activities designed
to improve the capacity of a tribal organization to enter into a
contract or contracts pursuant to section 103 of this Act.

(¢) The provisions of any other Aet notwithstanding, any funds
made available to a tribal organization under grants pursuant to this
section may be used as matching shares for any other Federal grant
programs which contribute to the purposes for which grants under
this section are made.

PERSONNEL

Skc. 105. (a) Section 3371(2) of chapter 33 of title 5, United States
Code, is amended (1) by deleting the word “and” immediately after
the semicolon in clause (A); (2) by deleting the period at the end of
clause (B) and inserting in lieu thereof a semicolon and the word
“and”; and (3) by adding at the end thereof the following new clause:

“(C) any Indian tribe, band, nation, or other organized group
or community, including any Alaska Native village as defined in
the Alaska Native Claims Settlement Act (85 Stat. 688), which
is recogmized as eligible for the special programs and services
provided by the United States to Indians because of their status
as Indians and includes any tribal organization as defined in see-
tion 4(c) of the Indian Self-Determination and Education
Assistance Act.”

(b) The Act of August 5, 1954 (68 Stat. 674), as amended, is fur-
ther amended by adding a new section 8 after section 7 of the Act,
as follows:

“Skc. 8. In accordance with subsection {d) of section 214 of the
Public Health Service Act (58 Stat. 690), as amended, upon the request
of any Indian tribe, band, group, or community, commissioned officers
of the Service may be assigned by the Secretary for the purpose of
assisting such Indian tribe, group, band, or community in carrying
out the provisions of contracts with, or grants to, tribal organizations
pursuant to section 102, 103, or 104 of the Indian Self-Determination
and Education Assistance Act”.

(c¢) Paragraph (2) of subsection (a) of section 6 of the Military
Selective Service Act of 1967 (81 Stat. 100), as amended, is amended by
inserting after the words “Environmental Science Services Adminis-
tration” the words “or who are assigned to assist Indian tribes, groups,
bands, or communities pursuant to the Act of August 5, 1954 (68 Stat.
674), as amended”.

(d) Section 502 of the Intergovernmental Personnel Act of 1970 (84
Stat. 1909, 1925) is amended—

(1) by deleting the word “and” after paragraph (3);

(2% by deleting the period after paragraph (4) and inserting in
lieu thereof a semicolon and the word “and” ; and

(3) by adding at the end thereof the following new paragraph:

“(5) Notwithstanding the population requirements of section
203(a) and 303(c) of this Act, a ‘local government’ and a ‘gen-

eral local government’ also mean the recognized governing body
of an Indian tribe, band, pueblo, or other organized group or com-
munity, including any Alaska Native village, as (%:ﬁned in the
Alaska Native Claims Settlement Act (85 Stat. 688), which per-
forms substantial governmental functions. The requirements of
sections 203(c) and 303 (d) of this Act, relating to reviews by the
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Governor of a State, do not apply to grant applications from the
governing body of an Indian tribe, although nothing in this Act
18 intended to discourage or prohibit voluntary communication
and cooperation between Indian tribes and State and local
governments.”

(e) Notwithstanding any other law, executive order, or administra-
tive regulation, an employee serving under an appointment not limited
to one year or less who leaves Federal employment to be employed by
a tribal organization on or before December 31, 1985, in connection
with governmental or other activities which are or have been per-
formed by employees in or for Indian communities is entitled, if the
employee and the tribal organization so elect, to the following:

(1) To retain coverage, rights, and benefits under subchapter 1
of chapter 81 (“Compensation for Work Injuries”) of title 5,
United States Code, and for this purpose his employment with
the tribal organization shall be deemed employment by the United
States. However, if an injured employee, or his dependents in
case of his death, receives from the tribal organization any pay-
ment (including an allowance, gratuity, payment under an insur-
ance policy for which the premium is wholly paid by the tribal
organization, or other benefit of any kind) on account of the same
injury or death, the amount of that payment shall be credited
against any benefit payable under subchapter I of chapter 81 of
title 5, United States:Code, as follows:

(A) payments on account of injury or disability shall be
credited against disability compensation payable to the
injured employee ; and

(B) payments on account of death shall be credited against
death compensation payable to dependents of the deceased
employee.

(2) To retain coverage, rights, and benefits under chapter 83
(“Retirement”) of title 5, United States Code, if necessary
employee deductions and agency contributions in payment for
coverage, rights, and benefits for the period of employment with
the tribal organization are currently deposited in the Civil Service
Retirement and Disability Fund (section 8348 of title 5. United
States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed creditable
service under section 8332 of title 5, United States Code. Days of
unused sick leave to the credit of an employee under a formal
leave system at the time the employee leaves Federal employment
to be employed by a tribal organization remain to his credit for
retirement purposes during covered service with the tribal
organization.

(3) To retain coverage, rights, and benefits under chapter &)
(“Health Insurance”) of title 5, United States Code, if necessary
employee deductions and agency contributions in payment for
the coverage, rights, and benefits for the period of employment
with the tribal organization are currently deposited in the
Employee’s Health Benefit Fund (section 8909 of title 5, United
States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed service as
an employee under chapter 89 of title 5, United States Code.

(4) To retain coverage, rights, and benefits under chapter 87
(“Life Insurance”) of title 5, United States Code, if necessary
employee deductions and agency contributions in payment for
the coverage, rights, and benefits for the period of employment
with the tribal organizations are currently deposited in the
Employee’s Life Insurance Fund (section 8714 of title 5, United
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States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed service as
an_employee under chapter 87 of title 5, United States Code.

{(f) During the period an em]i;loyee is entitled to the coverage,
rights, and benefits pursuant to the preceding subsection, the tribal
organization employing such employee shall deposit currently in the
appropriate funds the employee deductions and agency contributions
required by paragraphs (2), (3), and (4) of such preceding subsection.

(g) An employee who is employed by a tribal organization under
subsection (e) of this section and such tribal organization shall make
the election to retain the coverages, rights, and benefits in paragraphs
(1), (2), (8), and (4) of such subsection (e) before the date of his
employment by a tribal organization. An employee who is employed
by a tribal organization under subsection (e) of this section shall con-
tinue to be entitled to the benefits of such subsection if he is emploved
by another tribal organization to perform serviee in activities of the
type described in such subsection.

(h) For the purposes of subsections (e), (f), and {g) of this see-
tion, the term “employee” means an employee as defined in section
2105 of title 5, United States Code.

(1) The President may prescribe regulations necessary to carry out
the provisions of subsections (e), (£}, (g), and (h) of this section
and to protect and assure the compensation, retirement, insurance,
leave, reemployment rights, and such other similar civil service
employment rights as he finds appropriate.

(j) Anything in sections 205 and 207 of title 18, United States Code
to the contrary notwithstanding, officers and employees of the United
States assigned to an Indian tribe as authorized under section 3372
of title 5, United States Code, or section 2072 of the Revised Statutes
(25 U.8.C. 48) and former officers and employees of the United States
employed by Indian tribes may act as agents or attorneys for or appear
on behalf of such tribes in connection wth any matter pending before
any department, agency, court, or commission, including any matter
in which the United States is a party or has a direct and substantial
interest : Provided, That each such officer or employee or former officer
or employee must advise in writing the head of the department, agency,
court, or commission with which he is dealing or appearing on behalf
of the tribe of any personal and substantial involvement he may have
had as an officer or employee of the United States in connection with
the matter involved.

ADMINISTRATIVE PROVISIONS

Szc. 106. (a) Contracts with tribal organizations pursuant to sec-
tions 102 and 103 of this Act shall be in accordance with all Federal
contracting Jaws and regulations except that, in the discretion of the
appropriate Secretary, such contracts may be negotiated without
advertising and need not conform with the provisions of the Act of
August 24, 1935 (49 Stat. 793), as amended : Provided, That the appro-
priate Secretary may waive ahy provisions of such contracting laws
or regulations which he determines are not appropriate for the pur-
poses of the contract involved or inconsistent with the provisions of
this Act.

(b) Payments of any grants or under any contracts pursuant to
section 102, 103, or 104 of this Act may be made in advance or by way
of reimbursement and in such installments and on such conditions as
the appropriate Secretary deems necessary to carry out the purposes
of this title. The transfer of funds shall be scheduled consistent with
program requirements and applicable Treasury regulations, so as to
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minimize the time elapsing between the transfer of such funds from
the United States Treasury and the disbursement thereof by the tribal
organization, whether such disbursement occurs prior to or subsequent
to such transfer of funds. Tribal organizations shall not be held
accountable for interest earned on such funds, pending their disburse-
ment by such organization.

(¢) Any contract requested by a tribe pursuant to sections 102 and
103 of this Act shall be for a term not to exceed one year unless the
appropriate Secretary determines that a longer term would be advis-
able : Provided, That such term may not exceed three years and shall be
subject to the availability of appropriations: Provided, further, That
the amounts of such contracts may be renegotiated annually to reflect
factors, including but not limited to cost increases beyond the control
of a tribal organization.

" (d) Notwithstanding any provision of law to the contrary, the
appropriate Secretary may, at the request or consent of a tribal orga-
nization, revise or amend any contract or grant made by him pursuant
to section 102, 103, or 104 of this Act with such organization as neces-
sary to carry out the purposes of this title: Provided, however, That
whenever an Indian tribe requests retrocession of the appropriate
Secretary for any contract entered into pursuant to this Act, such
retrocession shall become effective upon a date specified by the appro-
priate Secretary not more than one hundred and twenty days from the
date of the request by the tribe or at such later date as may be mutu-
ally agreed to by the appropriate Secretary and the tribe.

(e) In connection with any contract or grant made pursuant to sec-
tion 102, 103, or 104 of this Act, the appropriate Secretary may permit
a tribal organization to utilize, in carrying out such contract or grant,
existing school buildings, hospitals, and other facilities and all equip-
ment therein or appertaining thereto and other personal property
owned by the Government within his jurisdiction under such terms and
conditions as may be agreed upon for their use and maintenance.

(f) The contracts authorized under sections 102 and 103 of this Act
and grants pursuant to section 104 of this Act may include provisions
for the performance of personal services which would otherwise be
performed by Federal employees including, but in no way limited to,
functions such as determination of eligibility of applicants for assist-
ance, benefits, or services, and the extent or amount of such assistance,
benefits, or services to be provided and the provisions of such assist-
ance, benefits, or services, all in accordance with the terms of the con-
tract or grant and applicable rules and regulations of the appropriate
Secretary : Provided, That the Secretary shall not make any contract
which would impair his ability to discharge his trust responsibilities to
any Indian tribe or individuals.

(g) Contracts and grants with tribal organizations pursuant to sec-
tions 102, 103, and 104 of this Act and the rules and regulations adopted
by the Secretaries of the Interior and Health, Education, and Welfare
pursuant to section 107 of this Act shall include provisions to assure
the fair and uniform provision by such tribal organizations of the
services and assistance they provide to Indians under such contracts
and grants.

(h) The amount of funds provided under the terms of contracts
entered into pursuant to sections 102 and 103 shall not be less than the
appropriate Secretary would have otherwise provided for his direct
operation of the programs or portions thereof for the period covered
by the contract: Provided, That any savings in operation under such
contracts shall be utilized to provide additonal services or benefits
under the contract.
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PROMULGATION OF RULES AND REGULATIONS

Sec. 107. (a) The Secretaries of the Interior and of Health, Educa-
tion, and Welfare are each authorized to perform any and all acts
and to make such rules and regulations as may be necessary and proper
for the purposes of carrying out the provisions of this title.

(b) (1) Within six months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Education,
and Welfare shall each to the extent practicable, consult with national
and regional Indian organizations to consider and formulate appro-
priate rules and regulations to implement the provisions of this title.

(2) Within seven months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Education,
and Welfare shall each present the proposed rules and regulations to
the Committees on Interior and Insular Affairs of the United States
Senate and House of Representatives.

(3) Within eight months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Educa-
tion, and Welfare shall publish proposed rules and regulations in
the Federal Register for the purpose of receiving comments from
interested parties. :

(4) Within ten months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Education,
and Welfare shall promulgate rules and regulations to implement the
provisions of this title.

(¢) The Secretary of the Interior and the Secretary of Health,
Education, and Welfare are authorized to revise and amend any rules
or regulations promulgated pursuant to this section: Provided, That
prior to any revision or amendment to such rules or regulations, the
respective Secretary or Secretaries shall present the proposed revision
or amendment to the Committees on Interior and Insular Affairs of
the United States Senate and House of Representatives and shall, to
the extent practicable, consult with appropriate national or regional
Indian organizations and shall publish any proposed revisions in the
Federal Register not less than sixty days prior to the effective date
of such rules and regulations in order to provide adequate notice to,
and receive comments from, other interested parties.

REPORTS

Skc. 108. For each fiscal year during which an Indian tribal organi-
zation receives or expends funds pursuant to a contract or grant under
this title, the Indian tribe which requested such contract or grant shall
submit to the appropriate Secretary a report including, but not limited
to, an accounting of the amounts and purposes for which Federal
funds were expended, information on the conduct of the program or
service involved, and such other information as the appropriate Secre-
tary may request.

REASSUMPTION OF PROGRAMS

Src. 1069. Each contract or grant agreement entered into pursuant to
sections 102, 103, and 104 of this Act shall provide that in any case
where the appropriate Secretary determines that the tribal organiza-
tion’s performance under such contract or grant agreement involves
(1) the violation of the rights or endangerment of the health, safety,
or welfare of any persons; or (2) gross negligence or mismanagement
in the handling or use of funds provided to the tribal organization
‘pursuant to such contract or grant agreement, such Secretary may,
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under regulations prescribed by him and after providing notice and
hearing to such tribal organization, rescind such contract or grant
agreement and assume or resume control or operation of the program,
activity, or service involved if he determines that the tribal organiza-
tion has not taken corrective action as prescribed by him: Provided,
That the appropriate Secretary may, upon notice to a tribal organiza-
tion, immediately rescind a contract or grant and resume control or
operation of a program, activity, or service if he finds that there is an
immediate threat to safety and, in such cases, he shall hold a hearing on
such action within ten days thereof. Such Secretary may decline to
enter into a new contract or grant agreement and retain control of such
program, activity, or service until such time as he is satisfied that the
violations of rights or endangerment of health, safety, or welfare
which necessitated the rescission has been corrected. Nothing in this
section shall be construed as contravening the Occupational Safety
and Health Act of 1970 (84 Stat. 1590), as amended (29 U.S.C. 651).

EFFECT ON EXISTING RIGHTS

Sgc. 110. Nothing in this Act shall be construed as—
(1) affecting, modifying, diminishing, or otherwise impairing
the sovereign immunity from suit enjoyed by an Indian tribe; or
(2) authorizing or requiring the termination of any existing
trustlresponsibility of the United States with respect to the Indian
people.

TITLE II—THE INDIAN EDUCATION ASSISTANCE ACT

Skc. 201. This title may be cited as the “Indian Education Assistance
Act”.
Parr A—EpucatioNn or INprians v PusLic Scuoors

Src. 202. The Act of April 16, 1934 (48 Stat. 596), as amended, is
further amended by adding at the end thereof the following new
sections: :

“Sxc. 4. The Secretary of the Interior shall not enter into any con-
tract for the education of Indians unless the prospective contractor
has submitted to, and has had approved by the Secretary of the Inte-
rior, an education plan, which plan, in the determination of the Sec-
retary, contains educational objectives which adequately address the
educational needs of the Indian students who are to be beneficiaries of
the contract and assures that the contract is capable of meeting such
objectives: Provided, That where students other than Indian students
participate in such programs, money expended under such contract
shall be prorated to cover the participation of only the Indian students.

“Sgc. 5. (a) Whenever a school district affected by a contract or con-
tracts for the education of Indians pursuant to this Act has a local
school board not composed of a majority of Indians, the parents of
the Indian children enrolled in the school or schools affected by such
contract or contracts shall elect a local committee from among their
number. Such committee shall fully participate in the development
of, and shall have the authority to approve or disapprove programs
to be conducted under such contract or contracts, and shall carry out
such other duties, and be so structured, as the Secretary of the Interior
shall by regulation provide : Provided, however, That, whenever a local
Indian committee or committees established pursuant to section 305
(b) (2) (B) (i1) of the Act of June 23,1972 (86 Stat. 235) or an Indian
advisory school board or boards established pursuant to this Act prior
to the date of enactment of this section exists in such school district,
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school. The Secretary shall transmit annually to the Committees on
Interior and Insular Affairs of the United States Senate and House

of Representatives a report on the educational assistance program
conducted pursuant to this section.

Src. 209. The asgistance provided in this Act for the education of
Indians in the public schools of any State is in addition and supple-

mental to assistance provided under title IV of the Act of June 23,1972
(86 Stat. 235).

Speaker of the House of Representatives.

Vice President of the United States and
Pregident of the Senate.
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THE WHITE HOUSE
STATEMENT BY THE PRESIDENT

I have 8igned into law S. 1017, the Indlan
Self -Determination and Education Assistance Act. My
Administration is committed to furthering the self.
determination of Indian communities without terminating
the speclal relationships between the Federal Government
and. the Indlan people.

The Congress is to be congratulated for 1ts passage
of this leglslation. It will enhance our efforts to
implement this policy of Indlan self-determination.

Title I of this act gives the permanence and stature
of law to the objective of my Administration of allowing -
indeed encouragling -- Indian tribes to operate programs
serving them under contract to the Federal Government.
Furthermore, with the passage of this act, Indian com
munities and their leaders now share with the Federal
Government the responsibility for the full reallization
of thils objective. It will be through the initiatives
of Indlan communities that the authorities provided in
this Act will be implemented. I urge these communitiles
to make the fullest possible use of them and pledge the
support of this Administration.

In addition to making this kind of contracting a
right , the act does much to make it feasible and practical.

For example. it authorizes the Bureau of Indian
Affairs to make grants to tribal organizations to help
them develop the abllities of potential workers -- through
training and other means -- to operate these programs. At
the request of the tribe. it also allows Federal employees
who work in programs transferred to tribal operation to
continue working wilthout losing Federal fringe benefits,
thus maklng it possible for the tribe to begin operation
with a nucleus of experienced employees.

The granting authority provided in this act can
also be used to strengthen tribal governments and tribally
funded programs.

Title II, the Indian Education Assistance Act, amends
the Johnson 0'Malley Act to give the Indian community a
stronger role 1n approving or disapproving the use of
funds for children in public schools. It also provides
for better planning in the use of these funds to meet the
educational needs of the Indian students.

The enactment of this leglslation marks a milestone
for Indian people. It wlll enable this Administration to
work more closely and effectively with the tribes for the
betterment of all the Indlan people by assisting them in
meeting goals they themselves have set.








