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Special Commur.ications 

.. Brain Death-:-An Opposing Viewpoint 
· Paul A. Byme, MO: Sean O'Reilly, MD, FRCP; Paul M. Ouay, SJ, PhD 

• Recent and proposed legislation to establish "braln-relatod" criteria of 
death has uniformly confounded irreversible cessation of total brain function 

- with the death of the human person. Much of the confusion comes from 
• widespread misunderstanding of how the word "death" Is used and what It 

means. Cessation of total brain function, whether irreversible or not, is not 
necessarily linkffd t.::. total destruction of the brain or to the death of the 
person. Further, to t~ke vital organs or to otherwise treat people•• though 
they were dead already on the basis of these recent criteria is moraUy 
unacceptable to most Orthodox Jews and Christiana. 

(JAJL4 24~1985-1990, 1979) 

· 1N a 1977 article in THE: JOURNAL. 
Veith et al' a'l:\,led in support of 

· defining death by sutute. They 
favored, in particular, a statute mod-
eled on the American Bar Associa-
tion's (ABA's) proposed definition of 
death: "'For all legal i;urposes. a 

For e:mcn:,! con-:ment 
seep 2001. 

human body with irrnusible ttSSa• 
tion or total br:lin !unction, according 
to usual and customary sunJ:irds or 
mtdical practice, shall be considered 

· dead." (Since the ar,zuments we shall 
offer against the ABA proposal apply 
a fortiori to statutes based on the 
,,_ the 0.pat1.,,enl ol Ped,atnca. St Louia 

University S.:hool ol Madicme and the Neonatal 
1ntenelve Care Unrt, Cardinal Glennon Ma..-oal 

· · Hoep,tal I« Cl'l,ldran, SI Lou•• (Dr Byrne); the 
Department of Neurology, G•orga Washington 
Unlv-ity Medical Canter, Wash1noton. DC (Or 
O'Aei.'ty); and the Oapar,.,,anta ol Thaolc,o,cal 
Studlea and Pl'lyaica, SI Lou•• Univers,•y (Fr 
Quay). 

Reprint requesta to the N._tal lntenaive Care 
Unit. Cardona! Memorial H0Ap1lel lor Chil• 
• ..._ 1465 S Grend Wwd.$tLou•••M011:llo.1 
•wme>. 
JAMA. Nov 2, 1878-Vol 242, No. ti 

Capron-Kass models. we do not dis-
cuss these latter explicitly, though 
Veith et al regard them, along •ith 
the ABA 's proposal, as satisfactory. 
For similar reasons, we do not take 
up explicitly the Uniform Brain 
Death Act. propostd in August 1978 
by the National Conference of Com-
missione:-s on Uniform State Laws.) 

As many others before them have 
done, Veith el al discuss medic:u 
fe:LSibility and •-rite at length con-
cerninit legal advantages.' What 
seems to be novel in their article are 
their arguments that "pronounce-
ments of death on brain-related crite-
ria are in accord •·ith secular philoso-
phy and principles of the three major 
Western religions." 

The p~ent article is written to 
show that the ABA's definition of 
deaLh and, indeed. all 19 or so sgtutes 
that have undertaken to define and 
establish at bw ''brain-related" crite-
ria of death arc based on 1eienti6cal-
ly invalid assumptions and are also 
opposed to the thrt'e major religious 
traditions oC this country. 

Understanding 'Death' 
When speaking of "definitions of 

death," a sharp distinction mu!lt be 
made between two quite different 
modes of definition. On the one ha!ld, 

· .. death" is the word we ose to name a 
certain empiricaU11 gii-en state of 
affairs, a state difficult to describe in 
full generality, yet one with which '9,e 
are all too familiar as a situation of 
fact. Someone we have known ceases 
to breathe, sags where1.·er not sup-
ported; we find no pub1e; there is no 
siKU of inner activity or of reaction; 
all is silent, inert, then cold; the body 
crows rigid, later becomes flaccid and 
begins to putrefy. de<.'omposing till 
only bones remain. Most importantly, 
from a certain moment on-"the 
moment of death" -wh3tever h:ip-
pens, •·nether it invoh·es putrescence, 
mummific.:.tion. incineration, or nu-
dear vaporiution, is entirely de5crib-
able in terms of disintcgr:ition, disso-
lution. destruction of tne unity of the 
sin.:le organism that ~:~s formerly 
present: a hum:in being has. so far <iS 

this world can tell, simply ceased to 
be. 

On the other hand, at all times 
people have attempted, when using 
the word "death," not merely to refer 
to the experientially given st:ite we 
have mentioned but to s:iy what tha t 
state is, to u;,iain it where possible, 
at least to describe it in terms o( the 
concepts found useful for describing 
the rest or the universe. S,1ch a rede-
1eription and, ultimately, crplannt1mi 
of death can be llftn aa a ddinition or 
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When do we have right to choose death? 
Birbara Varro 

la die Broadway play. "Whoee Life b II 
,Aaywry'I'' a woman who has bttn paralyzed 
from the neck down ,n an 1010 accldenl be&I 
lllr doctor to !Mve her alone ID she can die in 
,-«. Tile woman. a sculptor, does nol wut 
to face a lift u a quadrlple,ic who will newr 
..... be able to do lhe wor1I Ille loves. 

1" -tlal queatlon pwed in Brian 
Clllt'1 play Is: Do people liaw Ille rlpt to 
dlD4a deall ralller lhan accept utraordlMr)· 
...ilcal that mlpt llll&aln lllllr ..., 

llllrapf lllould be used-the doctor, Ille pa• 
tlftt, Illa famlly? 

• Can failure to perllllade a t«mlnal patient 
to opt for therapy or surgery that may save 
1111 Ille be construed as helpin& that person to 
-it suicide' • · 

• C.n discontinuation of apparatas a,ch as 
a (which e1Sentially breathes for 
die ,allent) be Interpreted as a ktnd of ftlha-

MANY HIALTH vww 
the patient's rtpt to let fate take Its courw as 

the ecceptaace of Ille iaevltable. '1t 11 a I«· 
mlaal patient·, laute rtpt to accept or rt-
fua ti.llnfllt after his or doctor• llavt 
explllaed die propollt," •YI Slater Do,., 
thea Saklua. s. s. c., prnicllllt or Hol)' c.--
HCJIIIIIII. "If tilt patient Is Roman catllolk:. a 
llolpllal cllaplala or _lo, wlU explain tltf 
IIIDral lmpllcatlou. l'tltllatl and llleir famlllet 
are told lllat they are U1lder no 1110ral oMitl· 
liOII to eccept btrolc m-re• to attempt 141 
saw their Hv" " 

Seleiut doff not be~ve that failure to uae 

flaal AllE NO SIMl'U anawen; to Ille! 
lpllldon, bllt It to pop 11P frequeat-
lJ u attftltlon 11 focuaed on tlle I- of pa-
tllllll' rtpll In re,ard to medical lr91tmeet. 
1'1111 ae becomes utremely complt• in lilt 
ca at lennlnal illaw,s, rallln1 a host of ellll--
cal, and legal quelllons for doctors and 1 

hllpllal admlnlstraton. 1 · 

The state of rlghMo-cle leglelatlon 

Healtll profealonals point out that the very 
advances ID medical technolCII)' that have 
iallt It poalble tor doctors to 11111.1111 Rlllfl I 
lives today-wonder dru&& and electronic life· 
..ialatna 1111ehlnes-are ralalaa iiew que1-
dea1 ID reprd to patient care: 

• Mu,t doctors do everythtn1 in their pow• 
er IO penlllde (or their families, If 
tl1t patlellt Is not competent to make a dtcl• 
lien) to accept the technolo&y or dru&s that 
may prolon1 their live&? 

• Who should have the final word about 
whether 110methlna such as surgery or chemo-

Attempts to leslllate tile patlal'a rt1h1 
to die conllJlue to raust coatrover,y 
While law, concemin& the i.ie have 
bffn euctfd in to states in the last seven 
years. lllillola hu mlatfd such lqlaladoia. 
Ill. Rep. Beman! E. Epton (R•Chlcqo) b&s 
introduced a "death with dlaaJty" 11111 
,everal times since 11173. Tbe bill was de-
le&ted each lime. "My bill to protect a pa-
tient's rlpt to die Is ,·ery simple," Epton 
Aid. "It .. ,es that a person of aound 
mind who was suffering from a terminal 
Uinta ODllld authorize a doctor to discon-
tinue llerolc measures." 

EPTON POINTS OUT that his bill wu 
defeated primarily by medical profenloo• 
als who lobbied apinst it. Some doctors 

proce.ted OIi die 1luu dial pedt11t1 al· 
ready haw Ille rtaht to heroic -· 
sures. Others 111d that the bill didn't pro-
vide tllOIJlh prot«tlotl for pbylkiau. 
Nor did It provide for "1lat ain bt clone 
by famlly memben the cast of krml-
nally Ill who are unable _.., 
about having llfMustalntn1 apparatus 
withdrawn. 

Eptoa believes that lhe right-to-die ii· 
sue II • sray area that neect1 ctartflcatioll 
under the law. "lt'a IIOt true that patleat's 
r11hta are always honored by docton and 
hospitals," he said. "While my bill Is prl• 
martly concertlld with patients' riahll, II 
also prottcts the doctor from possible 

Turn to Pace St 

~nary -• to P'olon& tltf Hfe of 
- wllole brain art1~1ty llao ce_. 
.... lie coutnied .. a INlltetlilt& of .. 
peraoa'• death. "It II letting file lake ill nat11· 
rel covne," • aid. 

llldltll lol!M, cftnlcal director or paychfatty 
at Grant HQIPltll, doet not thhtk that tlle 
wlall to die a "utural" death without ti• 
ir- - of la&erveatloa can be i8'er)lnlo 
Id u llllcWe. "I tblllk of aulcide u cuttiDI ott 
of a vlable Ufe," allt say,. "The peraoa wbe 
llelleWl la Ille flUIC)· of Ufe may feel tbat 1111, 
life, wlalda IUf be lrrevocallty al1-N [llr I 
..... acddtnl or terminal ._). ii N 
..... Ylable." 

SIie llelle¥el that a ~r&Otl who ci.i- 1111 
co -,i llll'Qic -.ures to pr-olona Ufe --, 
Ill -,clll tilt IMvltable. "TIit laue of ... 
tleftl'I rtpt to. la IO lllbjr«ive," Ille •ya. 
"II apeada oc u Individual look1 al 
dealb. While - people are terrifM!d of 
cleatll, Olllen are not IO frtahtened by It." 

fl ISN'T NU ,OS, JOHNS says, to talk I 
,-- OIII of a decision 11 that pereon It men• 
tally competent. But 1M encooraSN petlfllltl 
to pvt their decllllon a lot or thou1ht, and to 
talk to tllelr famllles about it. "I tell them 
that choollln1 to die Is the most lrrevenlblt 
declllon they can make in tllflr lives. There Is 
no turntn1 beck." 

In the coune of her work. John, has ca.n, 
,com of patients who llave had to con• 

lend with 1"'81 1Ufferlng and pain "I can fffl • 

Turn to Page St _ _____ I 



PBS' 'SuicicJe!15 not·the way to··go 
Tm; Pl'BL!(' llKuADC/\S·nNG SERVICE ha.s al-

Wol)::. bMi ci1 S\)ft siA:· for h'1w-to pro,nmlnt(, but 
1>0'1 H,.v. lo Kill \oc,,.,Jr carrying things too Car' 

!"m Ulk:n« aOOct 5or.,e!~in~ ~al!ed •CJl005in1 
:.uw:Kle." v.hi<h wall arr on Channer ,J .lun~ 10 at 8 pm 

Si: V0 u prohJt'i1y rt~t~bcr t~e :~c·lt-i.1 '.!'Jar pr1'mpt~ tht 
&how v. n1rh "'as w1del,- reponed Ill lhe press a yur or 

.. :; J.O •~o 
e1 O:u Ro.r,ao,, a t..:~"' York a.rt.ii\ aud Mk:i.,.i wurkt'r 
,._..I dN:ufl'd l.o fl'rnJ h~r life after learnllll thttl sttf• ll.id ?:j IL, m.n;,I uncer .• nJ sn, mAJe 4u11e a produtlk" --: 11 

Sht· t:-ou~hl ber husband 11 rrdeuor of r::;.:,·fh11.t:-_!r. Jf)c;t 
tnends toc:ether ln th~ llvm& room of her spiih.1uus West 
Sw:1~ ap;1rtmtnl,, whf're they sat around quaffmg wwe 
and dt.Kuu1111 Jo's dorlsion, aner whw,h Jo maae her 
affttt1on11e fan,w~II,, popped th• foul dose of pill• and 
1e1tlc-d do-Au mto I rolhnltke pme box to Jwa1t the t"nd. 

Jo defended 
her acoon as ~on 
s11t.ent ••UI lier 
belief III tile prin-
caple of "self-ter, 
nunabon,• and 
now docunmitary 
1111W Rlebard F.l, 
llaoa llaa lll'O-
duced 111111'9 or 
I ... a ntprlN OD 
Ille fftDt"' qu• 
tilNliDC lier llua, 
baad ... friaodl 
about It. 

Wlllt ,. 11111a, 
.., la llor ... 
allllonsojlllllifi. 
cation for lier Id 

- Clift for poatll111D-
ou1 publleatlon), but wb1t - lo be tlle l'MI point of 
her story, ii Uw when thinaa 1et lrnvlftlbt, 1ou1b, " 
can all throw up our bUldl 1114 kill ounelvea, If wo 
WI.lb. 

Tbe artist insisted that ber act.ioau Wffe not~•-
able. She spoke of wanllq to be la control of bw owa 
life. But was 1be? An any of uaT A distinct lmpreulon I 
C&Dle ·••Y w,th alter YieWlJll tb11 ptoll"IDI, wbicb will 
be followed by a balt-lhlau dilcuuloa wltll Hu1b Down, 
u bo1t, 11 one of bopel .. aeas. To ealmly cliscuu 1 
puson·• plulled llllclde without 10->11e rebelliq or 
acreamlal, ·1 want you lo Uve," Is beyond com-
preh~naaoa. 

How PBS can Justify Ulla blarTe uettiao ru never 
la.no,.-. lt'1 not only t:mbarrulilla but obl(:eae. I applaud 
Uae CoDDet'ticut PubUe Broadcuua, Networ, wbicb 
operatea foau awioaa, tho Maine Pllblic Broadcutln& 
Networll uul tu llluiNlppl l'.t1ucatioul Televllioa 
Necworll for nfualnt lo carTJ the p,opam. 
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ANN LANDERS 
FIi• que•tlon of death wltl, dignity 

DEAR ANN• In tlle last ei&ht mo11tll1 
I ba~e lost 1111-rather and 11.11.er lo 
cur• &lie wu Uae lluutJ of the 

f..U, u,d Olll:, ti,_,. old. It wu lua1 
cuur. Sh• llad beea •-Illas 1lace 111111 
Kllool. 

Dad ud uncer of tile colon. H• was 
oae of tllo,e hale and bearty types, never 
IICII a ., Ill bis lite So wby 10 LO a 
clol:tor for a tbeckllp! lie dieG DD 1111 l6UI 
"1lrtlldl)'' 

'ftle l'UJOII I am wrttlnl II lo .... If It II 
...... .itoul1t I let a MnRlnal IIIMu, 
to p!fl'ent Ule dotton fr- lleeplnl me 
alln a,, u'llfitlal mean,? I uw ay allter 
111d dad linger for woeu wbea laere waa 
ao c~ for aurvinl. Jt •u ob.cene 
the way Ille, llep( Dad elive bf IIIVII a 
llidaey aiacb1ao and a re,plnlOr-illl 
tubes insert.I iD every orifice. Dad 
pludad wiUI UI IQ i1111nlct 1111 pby1lclaJI 
to let blm die In puce, but aeitber I aor 
my -tber could br1111 OtUHlvea IQ do 11. 
We bola foarecl lllill feelia&t m.ilhl haunt 
ua later, 111d of coune. •• wen coutut· 
., Pl'IJUII for that mln-
cle. 

Can a person mall.e le,al arrancemenu, 
ID cue of a 11rt11l111l lllneu, LO euarant.ee 
tbat be will aot be 11.ept alive on 
maclllrles? -naau, ... N•naaM la DU.ell 

Dar 1'11aau: Y-. )'OIi cu lane '""' 
way If you live In • 11.a~ that recoplzel 
tbl "livans will." (Illinois la ene tbat 
doee.) Tb11 II a dotu-t, 11&ned by you. 
wblch &uara.alftl tile rl&IJI 14 dJe In ,eMI 
llllould you be ICrkllen wltb a lermlnal 
lllneu that your physician declare, II 
lrreYeniblt The livlDll will rel• 
tlvea and docton of the respoa1ibllll)' of 
IIUllr.iDC tbe decision 

A.nyoae •ho wenu :no,.., !aformall'>D 
and a free copy of a li•lnl will can obu,a 
one a,, wr111D1 ID C411cern for D) Inc. 2:JO 
Well 17111 St., New Yon, NY 10019. Tb11 
·~ bu lt'Dl oart IDON than three 
million coplei. Al th.ls wrlllDI, only ten 
Ital.el bave a "rl&bl to die" law U you lln 
ID a 11.&Le IUI bu DO IUCb IA•, 7our 
family 111d doclDr ma)' DOI be wlllln1 ID 
reepect 701&r wllhu, but Ibey will be 
aware of what your wllb11 are. 
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By GEORGE F. WILL' 

WASHINGTON -When death comes to 
Karen Quinlan it will not come with the 
assistance of the State of New Jersey. That 
is the t:ncxceptionable decision of the 
judge in Morristown, N.J., in t~e rcndi:-1! 
case ot the young woman m an 1r-
reversibl<.' coma. 

TI1e judge refused to grant to Ms. 
Quinlan's parents pcrmissi?n to turn ?ff 
the respirator that sustams t?e f3:mt 
flicker of her life. The legal c~se mvolvmg 
her was not complicated or m doubt. 

1be issue was not the vexing one of how 

to define death. By no accept2ble 
definition isl\!~. Qui.Jil:m dead. She retains 
reflexes, and most important, brain ac-
tiY1ty. The issue was whether. to 
deliberately produce death by with-
drawing treatrr.ent undertaken to prevent 
death. 

The judge did not render a "landmark" 
decision, for which we must all be 
profoPndly thankful. !f he had ruled the 
other way, it would have been a Janel,., 
mark. He would have rendered, in effect, a 
judurnent of execution in a dvil .:ction. 

LET US NOT mince words: the judge 
wodd h:we at,thorized a killing. A killing 
for merciful motives, a killir~ lovir.g!y 
sought by the noble people u.ho love Ms. 
Quinlan mo:;t - her parents - but a killing 
nonetheless. 

To authori7.c removal of the respirator, 
the judge. probably would have had to 
argue that removal was justified because 
Ms. Quinlan has irrcvr.rsib!y lost the . 
capacity for a "meaningful life." . · 

He m,ulcl have becu correct about tnat 
. capacity. The brain begins to liquify when 

full biological death is delayed by the. 
means employed in Ms. Quinlan's case, 
and <loctors have told her parents 
liouificati(jn h.is begun in h.:!r Lrain. 

[Jut although the jurl:;e would l·.1·,c been 
correct in his belief th,1t vegetative life is 
not meani:1gful, and that Ms. Quinl:in's 
"meaningful life" is ov<!r, it would have 
been a terrible mist&ke to have allowed 
that as a sufficient reason for a legal - as 
di:;tinct from a medical - judgment to 
terminate treatmei1t. 

It would have been a mistake, not as a 
dangerous first step involving government 
in di!:itin~uishing between life that is 
meaningful and life that is not, but as a 
dangerous second step. 

The first s:cp was taken with regnrd to 
abortion. This year many hundreds of 
thousands of fetuses will be (again, no 
minced words, please) killed. This killing 
is leg.ti because the law says, in effect, 
that fctnl life is less meaningful than life 
after birth. 

MY PURPOSE here is not to ar~ .. e that 
the law regarding abortion is \lise or 
wicked, but only tv note that the Quinlan 
decision is evidence against one of the 
wnrri1u~. th~,t ~n11<:tH.! c:nrnu no,,nlu tnnnnnco 

abortion. 
Some opponents of abortion argue that 

abortion is a first step onto a slippery 
slope. 'I11ey argue that once law regarding 
abortion establishes a distinction between . 
fom,:; or stages of life that arc meaningful 
and forms or stages th::it are not, there are 
no standards to stop a slide into a deep and 
dangerous fog of ambiguity about the 
meaningfulness of life in many forms and 
stages. 

They argue that the aged, the retarded, 
and ethers will be in jeopardy. Such people 
will co1:stc.:.r.tly foce danger from sliifting 
standards of what con,;titn~s meaningful 
life; their right to life will exist o~ly at the 
sufferance of a standardless society. 

I11e Quinlan decisiun is ,wt conclusive 
evidence that such a slide can not occur, or 
is 1~ut occurring. nut it is evidence that. 
society can deny protection to fct...l lives 
wit!iour. wca}:ening the leg::il protection of 
life nfkr birLh. 

It is firtunate that i'.1s. Quinlan's parents 
lor.t their legal case. But we are fortunate 
that h,:r parents arc amcng us. They 
waP.' c:ily "deuth with cligr.;ty" for their 
daughter. They c&n not b·~ bl;:m1.:d for 

• waming thf' law to cause sc:ne~hing that 
the law should be powerless to cause. 

They, like their daughter, arc victims of 
medical technoloiy that has blurred the 
once clear di:;tinction between life and 
death. Socie:ty's consolation ln this sad 
case is that the law's protection o! life has 
been &ffirmed. not weakened. 

Mr. and Mrs. Quinlan's consolation is 
th.it as Christians they believe that 
regardless of when death begins it docs not 
last. 

rmcnitt
Text Box



~>'I. 'IJ J '" ,, , 

The twins decision: 
One must die so one can live 

Special to The lnQuir,e,r / ED ECKSTEIN 

At Children's Hospital, a surgical team separates the Siamese twins, who were joined at the heart 

Paren.ts, doctors, rabbis in dilemma 
By l>Qnald C. Drake 

Inauirer Medical WritP.r 

It was a very low-key press confer-
ence and only half a dozen reporters 
had come out to hear the doctors 
tell how they had just separated 
Siamese twins. 

Sitting behind a long table on the 
stage of a mostly empty auditorium, 
the doctors explained that one of the 
girls had died because the twins 
together had only one-and-a-half 
hearts. Some questions were asked, 
and then the conference was over -
an anti-climatic ending to one of 
the most intense dramas ever played 
out at Philadelphia's world-famous 

Children's Hospital. 
No one in the audience reali7Jed it, 

but the operation had probably pro-
voked more debate, more soul-search-
ing on the part of the staff and more 
concern about the law than any other 
surgery at Children's in recent years. 

At issue was one painful fact: 
The surgeons knew that in an at-

tempt to save one of the twins they 
would have to kill the other. 

The one-and-a-half hearts were 
strong enough to support only one 
child. Thus the doctors knew that 
one twin would die soon anyway, 
and that without the surgery this 
would lead to the death of her sister. 

During the weeks preceding sur-
gery: 

• Se'veral rabbis and other learned 
men met four to five hours every 
night _ for 11 days discussing the 
ethical issues. The parents, who are 
deeply religious Jews, refused to 
allow surgery without rabbinical sup. 
port. 

• Nurses and doctors at Children's 
brooded about the certain death of 
one of the twins. A few refused to 
participate. 

• Dr. C. Everett Koop, tbe hos-
pital's chief of surgery, was so con-
cerned about being prosecuted for 

(See TWINS on 14-A) 

Donald C. Drake, 
The Inquirer's medi-
cal writer, interview-
ed nearly all the prin-
cipals in preparing 
this reconstruction of 
of the unique separa-
tion of Siamese twins 
last week in Philadel-
piha. Througjl Cllil-
dren's HOffltal per-
sonnl;J, dle twins' par~ 
e• asked net to be 
publicly identified. 

Yesterd~ the hos-
pital reported that 
Baby Girl B, the sur-
viving twin, was in 
s t a b 1 e but critical 
condition. 
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Section 2 

Euthanasia: 
When you can't 
stand the agony 
By Terry Daniels 

R ECENTLY I READ a newspaper article about • 
nurse in Baltimore. The headline read: "Nurse on 
trial for murder railed compassionate:" It threw me 
into a paml' She was accused of taking a GORK 

off a respirator. GORK ·,s a medical acronym in universal 
use-it means God Only Really Knows. The patient in this 
case had stopped breathing and had been brought back. He 
had bladder cancer . cirrhosis of the liver, pneumonia, and 
heart failure. My reaction to that headline was, "Oh God, 
somebody got caught .·· 

What I felt was what most nurses I know felt. I know 
because I asked them. They were truthful, because I'm 
from the inside of medicine, from the same family, so they 
shared with me. All have been nurses for five years or 
more, some for as long as 15 years. Each has worked in at 
least three hospitals, and everyone agrees it's about the 
same in all of them. They range in age from 24 to 50, and 
all have children. Medicine is very important to them, and 
none considers It just a job. 

Clinically , a GORK is a m~n, woman, or child lying in a 
bed. unable to do anything for himself ; he has no voluntary 
functions left. There usually is a tube through his nose down 
which liquid food is poured; he never tastes it. Sometimes 
he's unable to digest it, and sometimes his stomach gets too 
full so he vomits ,t and then has to be suctioned quickly so 
he doesn't choke on it, or get it mto his lungs, which causes 
pneumonia . He's unable to move purposefully, and his in-

• voluntary movements are erratic and se1zurelike. If his eyes 
are open, they stare without blinking. Often they are _taped 
shut so his corneas don't ulcerate. You can talk to him, and 
he doesn't respond. He doesn't appear to be able to hear. If 
he has an itch on his nose, he can't scratch it. He's figura-
tively locked in cement, literally a prisoner in his own body. 

THE HUMAN REALITY, the thing I say to myself, is, 
"That could be me . . . or my child, or my mother, or my 
father." And then while I pour the food down these tubes, 
and wash their faces. and turn them over, and clean up 
their feces . and put pillows between their knees so they 
don't get bedsores, I talk to them and look at thell_l and ask 
out loud and sometimes to myself. "Is there anythmg more 
I can do?" And then with frustration and pain, "ls there 
nothing more I can do?" 

The tool used in medicine to separate the brain dead from 
the sevel"t'ly brain damaged (GORKs) is an EEG machine. 
From tlk' outside vou often can't tell; they look the same. 
You have to have ·two or three EEG readings, 24 hours 
apart, to certify brain death, which means you can legally 
take someone off a respirator and then bury him. I can't 
explain that any more kindly. 

I'm never quite sure, even with a flat EEG, that a per-
son's awareness is gone. I 1know it means that they are sure 

Continued on page 4 

The author lllu been a nurse for 13 years. "Terry Daniels" is 
a p,eudon11m. Tlte names of the other nurses also laave been 
chcnged. 

thse's no oonsclousness. I'm 
not. There's just too much that our 
maehines can't measure. They ~an't 
,measure pain ; they can measu~ only 
the reaction to pain. And they can't 
measure carin~ and Intuition and 
other tools of medicine. They can't 
measure "will to Jive," but I've seen 
it make all the difference in a pa-
tient's getting well or dying. 

. I 've worked with people who were 
.aerely brain damaged (GORKa), 
'111d the space between the brain dam-
"Jllt(I and brain dead is sometimes as 
Jbt.n as a hair. You can still~ 
~ea on an EEG and feel that some-
...e's not "in there" anymore. And if 
~Y are, It's a terrible place to be. 
... IT'S EASIER FOR me to take care 
-of someone who's brain dead for the 

to 36 hours betweeh EEGs. Then I 
·can just take care -0f the body and 
When I see big craters of bedsores, I 
don't feel the pain. When saliva is 
,1obbered down his face, I'm not em-
barrassed for him. When his family 
aits around the bed and cries, I still 
.have trouble handling their pain. But 
not as much trouble taking care of 
him. 

lt's the GORKs that cause me the 
most grief. Maybe there is a Oicker 
of consciousness, and this poor guy 
knows what's happening to him. 
~aybe he's embarraMed; maybe he 
-ean't stand the indignity. Maybe he's 
in pain, and I don't know he's in pain 
because he can't tell me he's In pain. 

For a period of time. when there's 
'lly question of a patient's being able 
to function again, there 's not a good 
nurse who wouldn't break her neck 
taking care of him. But when the on-
ly thing that a doctor l'an offer is 
that possibly he 'll return enough to be 
strapped up in a chair, not to be able 
to sit up himself, no bladder or bowel 
control, never to be able to eat by 
himself or interact with anyone ..• 
when this is the final hope, a real 
stretch of what medicine can do for 
him, then it's almost impossible to do . 
Not because we don 't care, but be-
cause we do. 

Andrea describes it: 
"Did you ever walk into a situation 

that utterly and absolutely repulses 
you? I don't mean like blood and 
guts. Let me explain. This is only one 
example but not an unusual one. 

"IT WAS A WOMAN with brala-
stem melanoma (cancer). She wasn't 
old, only in her SOS. She was lying in 
bed, hooked to a respirator, her head 
hanging to the side and her tongue 
falling through her open mouth. She 
was drowning in her own secretions. 
She had black lumps sticking out all 
over her body. And here she was, on 
a respirator. She was supposed to 
ha ve tube feedings, and I couldn 't 
give them to her. I couldn't add to 
her misery. I couldn't add to what 
they were doing to her. I couldn't 
even suction her. She stopped gurgling 
finally and died. And do you !tnow 
what I thought the whole time that I 
was leaving her alone? It reminded 
me of old people, those poor old 
people, digging m !(arbage pails. How 
dPgrading. How immoral. Thia 
sho11l dn't be. But it 1s. And for me, 

there ts mndl more to the moral la--
sue than pulling a plug." 

l!l withholding the means to extend 
life, when we have the knowledge to 
extend it, passive? If it's actively 
withheld? 

There isn't a -nune I UIOII' and 
I've beest nursmg a long t llJle, who 
wants to be ~ uscitated if 11he die!'. 
In fact, many of us have seriousiv 
considered wandering into an unpopu-
lated area in the · hills somewhere il 
we a re told we' re going to die r-.o 
hospitals, no doctors, no extr aordinary 
life-support systems. We're a lmost a 
club, and we've . all decided to h11ve 
"NO CAC" tattooed across our <'hest1, 
in case somebody finds us and drags 
us into an emergency room. CA, 
means ' 'Cardiac Arrest Code." It 
means being " brought back ," and 
that's a nightmare for all of us. 

OVER THE YEAR!, rve askNI the 
nurses what they think about 

mercy killing. None of them would be 
wilting. to do it on a patient she didn't 
care about. It's not worth the r1 11k. 
I've beard good nurses say, " Oh, I 
('()Uld do it. But only for my mother, 
father, or my child." And then they 
add, "Or maybe someone I loved ." 

Unless there 's that kind of emo-
tional investment, few people are will-
ing to handle the guilt because a 
GORK lives immortally . . . in y<>ur 
own brain. A terminal patient's stop-
ped screams stay In your own bone 
marrow. You can't be sure if you'd 
do' something like that. You're never 
completely sure. 

I've heard a lot of talk about pas-
sive as opposed to active euthanasia. 
When those of us inside medicine talk 
about it , we find it difficult to figure 
out what passive euthanasia is. 
Watching someone starve to death be-

'I've asked the best nurses about 
mercy lo11ing • • • I've head 
IP)d. nurses say, "Oh, I could 
do it. But only for my mother, 
father, or my child.' " 

cause you're not giving him food or 
IVs seems active when you know 1t 
takes food to keep him alive . "Keep 
him comfortable," when he's a termi-
nal patient in excruciating pain, 
means give him as much medicine as 
he needs and If It kills him, it kills 
him. None of this is done easily. 

Here's how Tracy feels about thia 
Issue: 

"It's seldom that you need enough 
medicine to kill pain and kill the pa-
tient too. But that 'seldom' dof,sn't 
count if it's you and your patient who 
are in the position. You only have to 
walk into one room, to have to suffer 
over it, because then all the talk 
about 'seldom' sounds empty." 

THEORETICALLY. rr·s NOT 
euthanasia to give a high doM' of r • .n 
medicine to alleviate pam, even tf il 
hastens death. 

If my patient ts screaming and yel-
ling in pain, begging to be put out of 
his misery, I say to the doctor, "His 
respirations are shallow, but he des 
perately needs mor,. pain medicine. 
He's tossing · and turning. He's In 
agony." If the doctor says, "Give him 
morphine ; we have to help his pain," 
both of us know what the other 1s 
saying. Both of us know that a side 
effect of morphine is depressed respi-
rations. But it's still theoretical. Onre 
I pick up the needle and syringe and 
draw up the morphine, once I inject 
it into him anrl 15 minutes later he 
stops breathing because of what l did, 
it feels like euthanasia. To everyc,n,. 
elae, his death was onlv a side effect, 
but to me while I stand there and it'5 
my patient v,ho stopped breathing. it 
doesn't feel like a side effect. It feels 
like I killed him 
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A . Doctor's Search for the 
t~ Save Baby Boy Alvarez 

The Strugg"le Doctnrs Face tn Save Newborn Life 
First of Two Articles 

By B. D. Colen 
Wa•hinato~ Post Stall Writer 

"What's this?" asked Dr. James Hannan, the 
director of the intensive care nursery, as he 
stepped up to the warming tabfo. 

His hands were busy behind his back, tying 
hi-; gown closed, as he looked down at the table 
and saw Baby Boy Alvarez for the first time. 
"Oh, Jesus," ffll said softly. 

The 6-pound, 8-ounce baby lay on his baek, his 
chest and grossly distended abdomen rising and . 
falling with each of his sharp, saw-edged cries. 
His dusky blue-gray color was accentiu1ted be-
~ause he was not bathed before being rushed 
to the nursery from the delivery room flOOTs 
below. 

The tan shades already were lowered acrou 
the nursery's plate-glass windows, protecting the 
privacy of the baby and the sensibilities of visit-
ors coming to view other sick infants. For Baby 
Boy Alvarez did not look right. His clubbed feet 
were obvious, as were his bowed legs. And there 

was something odd about his face. Not some-
thing one could immediately describe. Just some-
thing odd. 

"This leg's shorter than the other," said Dr. 
Ari Javed, a young member of Hannan's staff. 

The. ability to sustain life l>_y m-tificial 
means al,o co11fronts pl&ysiq,,,i, u•iih dttid-
in5 tt·hether fJnd when 1wt to do ,o. What 
/ollo1t·ll is the account of Olk! 6Ut"h decisio11, 
made in a Washington area hoapital this year. 
The nanies have been chcn.lled to protect the 
privfl.cy oJ indi11iduals invofoed. Everything 
else is reported as it occurred. 

He felt the baby's barrel-shaped abdomen. "I 
think it's an abdominal mass; it's tense. Can we 
get a catheter? 

"Get an X-ray! FAST!" Hannan ordered. 
"Jeees; I wonder if he's got (intestine} in .his. 

chest. You hear an)thing up there?" he asked 
Javed, who was removing his stethoscope from 
his ears. 

·'Yes," replied the younger man. a pediatrician 
training under the director to become a neona-
tologist. a sub-specialist who cares for infants 
for their first 28 days after birth. 

"Is it bowel?" 
"I don't know," Javed responded. 
"He lool:ts premature on top or it," Hannan 

observed. 
"He's 36 weeks," replied Javed, checking the 

chart on the infant born about 20 minutes 
earlier by cesarean section and finding hirn three 
weeks short of full term. 

Although other staff members drifted O\'er to 
look at the new arrhal, his presence did not 
long disturb the natural rhythm of the nursery. 
There were more than a dozen other infants to 
care for, and to ignore any of the electronic 
systems monitoring vital signs could mean· the 
difference between survival and death. 

See INFANT, A22, Col. 1 



_TheDecisioD! 'I Don't Want the Baby to Suffer' 
. ' 

T1tit ..-• aeeo11nt~. 
1
decitit,ri br plrnot., in a W• are« hos-

-- #Geed ... 'iM qaestto,s .,...... .._,u,.:,,,.~ 
ume, hove k,e ella,.g«t to 
.,.,_ ol-

,:;.;,,tllmf •'-· · is re~ 
. • ot 

• ... ..... • s 

'i,: .;_ •• ,~oftwo-- . . .• 

·By B. b. COlell. 
Waahln.,oit wr1Jr 

Dr. James JI.._ Mt down heav-
ily in desk t.&alr and reachecj 
for the t,hone. ft . was a{~ '1 p.rn. 
and he lfad iwt ,- told JH• wife be 
wouldn't be honief'a.,dlqer. . · 

"Hi. I'm going to~ 1- We've 
got a Just ~rtible: probleJP ·Jlere," the 
director of. the fioapi~s intelllive 
care nursety, l9ltl · bis wife. '4lt's · a 
new baby that -up with multiple 
anomalles .(birth ·defecta] and ••re 
trying to dee~ , f :• Se pau,ed as 
•he aaked a question. · 

"No, nq. Tltat baby hasn•t even 
come in ,et; Thts ts another ki,d I've 
got on a ,.r!splrator, and he?s passing . 

fetal feces· throuth his penis, and he 
has l)O anus, ant he bas a cardiac 
defect and an •bnormality of the 
cartila~ and ~. douehy, masaea 
'fthleh al'9 proba)b ureters" - tubea 
liriliq-· th• lih,a to the 'bladder • 

"It's tht first blby and the parents 
are all upset anc:t we had to put hir.n 
on a respirator on 100 percent 
oxygen. It began about two hours 

. JAgo. No," he said,. answering a ques-
tion; ''it was an · elective cesarian, 
D.QD Benjamin was the OB. 

"~Q. · go ahead •d· the kids 
hf _save ' ·me· something to' -eat. I 
haven't had a ·thiJl8. • Flit h!ff. on the 
phene, pre-.. . . 

."Hi, Jeff. Sorry I eaa't- come home 
to read 'Winnie the Pooh' wi\b you, 
but ' I have to stay here'. I've got a 

. . little . ba~y th•t•s real sick. It's got a 
lot of problems. It's very, ,ve?Y. sick •. 
Your Tedd), -. a ·Jfttle · sieheu? 
WeU, l'!Jl sure your Teddy will get 
better. ' How'd schOQl go to(lay? ·okay, 
I love you. Sleep tight •.. " 

He hung up the phone and • 
directed his thoughts to the newborn 
baby in the nursery icross the ball 

Hannan, at 39, h11s seen more 
desperately i1I infants than most 
pediatricians tee iii a lifetime. Lilte 
only about 800 other dOctors acroa 
the country .-.. perhaps a dozen of 
them in the f/ashington area - be 
-practices in ·oae of aedieine's newest 
specialties: neonatology, or the ca~ 
of th• saewbotn, a field lar.gelsr Je, 
nared twodeeadh'a,o. 
· As direct.or of the- intensive eare 
nursery, he ,upervtses the care of 
roughly one-third of all the babies 
born in bis hospital. 

Ualf of those fincHhelr' way:tlo the 
nursery for, only a day or two; vic-
tims of nothinc, . mere than a fe.w 
degrees o! fever or perl\aps an .in• 
explicable rash. The rest, h~ 
arrive ·with life-threatening pro-
·blems: A.. birth weight of only a 
po.und-and+hMf; · seuieu · lUlli di$- ; 

, •;· beiJW born without a. portion· of 
. the brain. 

I ••. Baby B!Jy Alvifez.- fll, ,the 
latter c19tegory. · . 
· •'Kan," 4iihed ~. 

you say? You feel sorry for another 
·bumalibetbg, but ·I don't 'kn.ow wliat 

to do. If the kid has a lethal defect 
.you can be positive the kid's going 
to die. But you come to that little 
thread; now how far-out on the thread 
do YOll go?" 
· He bad already consulted a ~atrlc 
.aurgeon,. and a cardiologist was on his 
way to tile' hospital. "I ~Np stringing 
.it out to Dave [the cardiolbglst], but I 
know what Dave's going to say. I'm 
going to get waffles, that's what I'm 
going to get." 

At that point Hannan was WOl"king, 
under the assumption that the baby 
had a major heart defect, and that 
only the re1-Ants of his fetal cireula-
tory system were keeping · him alive. 

There are ways, he explained, te 
keep the ktal system going· but they 
don't always work. ' -- · • '- r, · -

''This busfness: Tliere's always . one } 
more llttl'e tblng yoia iniOt ·UT; one , 
more little Uilng tJm you millit . db; 
one l.litJe exerdse. lt!,t,the thing?' 
people ~on't unlierstand, , ;>' · ~"talk about heroic. care or extJ!aor~ 
dlnary care,'' said :nam.an. referrtn 

.See DEClSION, . Mi, C,oL 1 
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urse Robaczynski Sad'~~f:;:~ · 
At Leaving Her Profession 
ByChrt.stopberHanson that RobacZ)']lski a1ree never again to 

. practice nursmgJn Mlr)iaod or any other 
Wahiqtq&SWSlaffW'li1er state. She has given up Iler nursing ll• 

BALTIMOJtE - A nervous, smiling cense. Mary Rose Robaczynski. no longer, Yesterday she thanked the press for its 
murder charces in four cases of alle1 courtesy, Iler family and friends for their 
mercy killlnp, expressed sadn~ yester• support. but expresled sadness that she 
day that she would never be a nurse would never be a nune apin. 
apiD. . "It WU such I bi& part ot my life," she Alter a pr• conference here yeater- said, Mldint tllat wtiit she will mis., most 

·ay, the fonaer nurse at Marylud 11",IUltcartncforpeople." 
Gelleral B01Jital reaaiaed aearly as was l1tr fatal IDdtUI tbat she cared too 
m11cb • $1pa • $• 41d Jiuria1 her miJcA? . - . . . 
loaf tiill on chM'pl cit dillcoiHctlD& the , . • '"Yo9 'ma nmt dre·too much;" she 
rea,lrator of I COIII-patt,nt replied in a~ drawl 
· Serauanae,s lD.liited tJ1at lbe uswer She Slid she had felt ''very proud and 
110 qaesdoDa delllllC with ike facts of ~e · IOOd" when a former patient testified that 

' CIII Offlf1thher 'flews on eut»D«dl he WOllld have waated her for bis nurae 
~'1-tlOQlltd •ercy )Ulla& aplaevnlfhewereoaarespirator . . 

'tiia1 far •a11eotta1 the 1Ntuaie¥ "8Ji. Dilriaa the trill, ca-wonen teltffled · 
rator of IIUr, Gesner, a caat::~ueat tut bblzy'nsti wu a 1tn,nc advocate of 
at ·Mar,lnd Geaeral Hos,ltal, ta I lftdMaasil ff)f hopelesspatients in comu. 
•~ lut week. ,artlJ because of tbe emotional and flnan•, 

After aearly lt hours •f dellberatln. cial nrden they ta~ on their faai• 
the jury WIS bopeleatly deadl«k• onr lies. . . 
the Jtey ilsue: was the patient's ~rain alive Wltiaesses alat testified ~•t slae wu an 
or deatl wJaen the nurse ,ullecl the Jlq? uusoally coa,-st,aate nurse. wbo se11.t 
RoNCZ)'llSki was also cJaat1e• wltla 1&e areettq cardl1e ur foraer patients. md 
JIUNler -, respirator -.nectin of ~ried wt~ the flllilieS of the ones wbo • ~== _,,. OIi tied- S.M&ll DC.J '1617 --~-1atr 1ttQtM1 a.tr, S.UUl:t irrive tor• DtW oaalnace:, 

' 1 



Nurse FromDC-1 
Meanwhile, the state's attorneys 

office here is advocating revision of 
a statutory definition of brain death 
which, prosecutors believe, pre-
vented them from convincing a Jury 
that Robaczynski was guilty of homi-
cide. 

The vagueness of the statute, said 
Baltimore City State's Attorney Wil-
liaJ:D A Swisher, led him yesterday to 
drop four murder charges against 
the defendant. 

Swisher vowed to prosecute simi-
lar instances of alleged euthanasia 
"if possible." But he made it clear 
that obtaining convictions might be 

-difficult or impossible. 
"The Maryland statute defining 

death," he said, "is too vague to be 
used as a basis for this kind of prose-
cution ... Never before have prose-
cutors had to prove beyond a reason-
able doubt that a homicide victim 
was, in fact, alive before he was 
killed." 

Swisher said he intends to lobby 
the Maryland legislature to change 
the law in several ways. 

Among those changes, said co-
prosecutor Peter Semel, would be to 
,trike the word "spontaneous" from 
• statute which now equates death 
r,ith "spontaneous brain function." 

In the course of the trial, expen 
vitnesses disagreed over whether 
,atient Gessner's reflex reaotions to 
ight, muscle twitching and possible 
hallow breathing in the hours 

preceding disconnection · actually 
amounted to "spontaneous brain 
function." 

Several jurors interviewed after 
the trial said, in effect, "If doctors 
disagree on the matter, how can we 
be expected to decide?" Swisher 
echoed this reasoning yesterday, 
and said he had determined to drop 
the charges only after interviewing 
11 of the 12 jurors. 

His decision was not reached with-
out some dissension in the ranks. 
Semel confirmed that he favored 
continuing with the prosecutions. "I 
felt that conviction would be a bet-
ter deterrent to this kind of action," 
he said, arguing that he felt the 
chances of convicting Robaczynski 
would have been greater on retrial 
because "we know what their wit-
11esses would have said." 

In his closing argument to the 
jury, Semel delivered an emotional 
indictment of mercy killing and 
charged the defendant with depriv-
ing Gessne.r of his right to live. 

But Gessner's sister, contacted 
after yesterday's decision wu,n-
nounced, was not so sure that * al-
leged killer should continue to ,-e 
trial. "I guess it wouldn't really be 
much use to try the case again," said . 
Patricia Whetzel. "I really wouldn't-t 
want to be a juror. I can't honestJy ·, 
say that in my bean I knew whether 
my brother was dead or alive. 

"But," she added acidly, "I do 
know that no nurse has the right to 
touch the plug on any patient" 

Nurse won't be tried 
in mercy killing case ; . ,\,Ir.• f;~t~f'\..... 
Associated Press / I ( /; • ' f '7 , -, 
. ,'Yl1 ,._'/t[''S I / I 
Baltimore, Md. / 'I {l. · ' 
'Murder char~es were drcpped 
Thursday against a nurse accused l)f 

'.mercy killings by unplugejng the res-
pirators of four comatose patients. 

In return. Mary Rose Robaczynski, 
'24. agreed to give up her nursing li-
rense and never practice again. 

;She had been tried on a murder 
~barge in the death of Harry 
·Gessner, 48, one of tbe four patients, 
;but the case ended in a mistrial last 
week. 

-State's Attorney Wilham A. Swisher 
said yesterday that prosecutors had 
decided not to retrv the r 1se, and to 
drop all charges." if Robaczynski 

. would agree not to praeuc, nui"slnt· 
' in Maryland or any other statf'. 

Mary Rose Rebaczyaski 

George Helin.ski said, "It was OUT po-
sition all along that the law ~as not 
written for criminal prosecution 1n • 
'rermit'ol Ute urrie or deatt&." , . . _ 

I\ • •• "' • ' ' .• 

Robaczynstt, ' Pauctetaa; Md:, ad-
Swisher said the dee~ion wu INlled milted durins tbe ·tnal Hlat lbe in-
partly on tbe vagueness of Maryland plugged Gt!ISner's respirator In the 
law defillilt8 death. He 184d bis office speetat antt ·of Mer,lllnd .QeMral 
would try to set u,e Legtstature to Hospital oo Marcil. 8~1911. ·Se'ieraJ .• 

~•c111n11eflle..nnttlon. ' .,. ' :.; rmrses had t~lftM '119' proseditton 
•~ witnesses that Robpczvnsltl had ex-

.. Att-.''.talkin&., with 11 of lbe-~rs, ,presse4.- ·a IIOlief bi'-..... but :1 we have dei.,mio,ed that they-ilerei tile saicl.,... t,b.>u~G4'J~ w,eady 
i! unable:_µ, llfee on wbether tht vt.c-- was deed Ncause :slle · got iiNt~et 
) Mm wii -legally dead or ali\le at the pulse nor bloed p~ure reading,.. 

I time the respirator was di~connected 
w. iPlln the terms. or our starut~ ... he JVt!ge Robert Karw. acki declared a.· 
said. " ... Tbe law should be . clari- mistrial.:. when the jUrors «>lfl bun 
fled . We need an ~~eptecl universal MarclJ a.ti.at t~~oulst.rw reflcll 
~ -etdaath. ._,, ,.#,..,- e · .·J\'erdfct wt alf'IU>lk 20 fidurs Of 'de-; 
: · liberation. ·nte jury was,..votbl& 10-2 
RQ~i:zynski was nvt available for in favor of acq,uiltal, Sfiv~r~Hurors 

:,. coni111ent, but defense attorney . said. · l.,,...., ' ~' · i . 
...._.,~ 
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UNIFORM BRAIN DEATH ACT 

Drafted by the 

NATIONAL CONFERENCE OF COMMISSIONERS 
ON UNIFORM STATE LAWS 

and by it 

APPROVED AND RECOMMENDED FOR ENACTMENT 
IN ALL THE STATES 

at its 

ANNUAL CoNFERENCE 
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IN NEW y ORK, NEW y ORK 
JULY 28-AuGUST 4, 1978 
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UNIFORM BRAIN DEATH ACT 
PREFATORY NOTE 

Between 1970 and 1978, 19 states enacted legislation 
recognizing the concept of brain death. This was a new 
legislative undertaking, for death had always been de-
termined before by common law principles. The common law 
criterion for death was: "an absence of spontaneous 
respiratory and cardiac function." 

The technology of medical care can now overcome the 
natural cessation of both breathing and heartbeat. That 
technology creates a concern among medical practitioners 
that legal . liability might be imposed when life-support 
systems are withdrawn, even though the case is hopeless and 
acceptable medical practice sanctions the withdrawal, and 
though the continuation of artificial means of life support of-
fends even those most morally and emotionally committed to 
"the preservation of human life." This Act expresses com-
munity approval of withdrawing artificial life-support 
systems when the whole brain has irreversibly ceased to 
work. 

This Act is silent as to acceptable diagnostic tests and 
medical procedures. It addresses the concept of brain death, 
not the criteria used to reach the medical conclusion that 
brain death has occurred. The medical profession should for-
mulate over time the acceptable practices, taking into ac-
count new knowledge of brain function and new diagnostic 
equipment. 

The "time" of death is an overriding concern of anyone con-
templating the occurrence of brain death. Upon reflection, 
the Special Committee concluded that, in those instances in 
which time of death affects legal rights, this Act should sim-
ply state the facts constituting brain death and thus provide 
the basis for whatever inquiry is necessary to fix the time of 
death. 

Some other questions and subjects not addressed by this 
narrow Act are: living wills, death with dignity, euthanasia, 
rules on death certificates, maintaining life support beyond 
brain death in cases of pregnant women or of organ donors, 
and protection accorded the dead body. Those subjects are 
left to other law. 



UNIFORM BRAIN DEATH ACT 

1 SECTION 1. [Brain Death.] For legal and medical pur-
2 poses, an individual who has sustained irreversible 
3 cessation of all functioning of the brain, including the 
4 brain stem, is dead. A determination under this section 
5 must be made in accordance with reasonable medical 
6 standards. 

COMMENT 

This section legislates the concept of brain death. The Act does not 
preclude a determination of death under other legal or medical criteria, in-
cluding the traditional criteria of cessation of respiration and circulation. 
Other criteria are practical in cases where artificial life-support systems are 
not utilized. Even those criteria are indicative of brain death. 

"Functioning" is a critical word in the Act. It expresses the idea of pur-
poseful activity in all parts of the brain, as distinguished from random ac-
tivity. In a dead brain, some meaningless cellular processes, detectable by 
sensitive monitoring equipment, could create legal confusion if the word 
"activity" were substituted for "functioning." 

1 SECTION 2. [Short Title.] This Act may be cited as the 
2 Uniform Brain Death Act. 



MEDICAL CENTER 

HENNEPIN 

701 Park Avenue South 
Minneapolis, Minnesota 55415 

March 26, 1979 

Mr. Richard Krause 
Public Affairs Division 
Legislative Department 
American Medical Association 
535 North Dearborn Street 
Chicago, IL 60610 

Dear Rick: 

Our phone conversation on March 16 revealed many points of agreement, and a few 
points of disagreement. For purposes of clarity, emphasis, and as a basis 
for future dialogue, I wish to develop a few of these issues in writing. 

Now that the AMA is changing its position on brain death legislation and 
is moving in the direction, slow but sure, that legislation is needed, it 
would be extraordinarily helpful to have the AMA join forces with other 
state and national medical organizations to unite behind one uniform brain 
death bil 1. The advari'tage,s\ of such a move are obvious. It would help us 
a great deal to coordinate our efforts, and uniting behind one statutory 
proposal would be very pers:uasive to state legislatures. As you know, 
the previous position of the AMA in opposition to legislation has seriously 
hampered state medical organizations and other groups in their efforts to 
pass bills in this area, and the _pro-life movement has achieved maximum 
mileage out of the AMA 1 s pos1tfon. Besides facflitating passage of leqis-
lati~n. combined support of various medical organizations would encouraqe 
efforts to establish uniform standards and criteria for the medical determina-
tion of brain death, and give us an opportunity to educate the medical 
profession and society to the most important issues. 

I would hope, therefore, that you and your staff would reconsider your position 
on the Uniform Brain Death Act (UBDA). The UBDA is not perfect, but it is 
just as good as any other bill and, in some ways, better. It is interesting 
to note that what you regard as one of the weakest points in the bill is 
what I would consider the strongest feature, i.e. the . clear and explicit 
definition of what we mean by brain death. This is exactly the feature that 
will win us support from the responsible pro-life movement. 

HENNEPIN COUNTY 
on equal opportunity employer 



Wednesday, Morch 21, 1979 The Washington Star. • 
Doubt Voiced on Whether Patient Was Alive st Unplugging 

Jury Deadlocked, ~istrial Ruled in Nurse's Murder Case 
By Christopher Hanson 

Washlqt.oll Star Staff Wrtler 

BALTIMORE - A mistrial was de-
clared yesterday in the euthanasia 
trial of former nurse Mary Rose 
Robaczynski, 24, who was charged 
with first-degree murder for unplug-
ging the respirator of a comatose pa-
tient at Maryland General Hospital 
lastyear. , 

Do~bt over whether 48-year-old 
Harry Gessner was dead or alive be-
fore Ro))aczynski pulled the plug 
caused them to de-1lock, jurors con-
firmed. · · 

The final vote, according to jury 
forejady Beverly Skotorski, was 10-2 

in favor of acquittal. A unanimous 
v~te is.requireclfor a verdict. 

"Tbere was so much doubt over 
whether -he was alive or dead," said 
Skotorski. "We thought doctors could-. 
n't agree on that point either. And we 
didn't have medical background." 

THE MISTRIAL was declared by 
Baltimore Criminal Court Judie Rob-
ert Karwacki at 11:20 p.m .• after the 
juzy bed deliberated about 18 hours 
M~evenilig and yesterday. 

In a ~written note early yester• 
day evening tbe Jurors told J<arwacki 
that they could not reach a verdict. He 
called them to the jury room and re-
rea4_ '!>art of his·original instruction 

in an effort to break the logjam. 
The jury returned to the deliberat-

ing room and over the next few hours 
shouts could be heard from the adja-
cent court chamber. But the argu-
ments apparently were unproductive 
and the jury remained deadlocked. 

During 10 days of testimony, expert 
witnesses bad clashed on the key 
issue of the trial - what is death? 

Was Harry Gessuer's brain dead 
when the respirator was discon-
nected? The defense argued that 
Robaczynski could not have killed 
Gessner because he already was brain 
dead. Under a 1972 Maryland law, 
d~ is equated with the absence of 

~ntaneous brain function." Brit 
the term led to dispute among expert ' 
witnesses. 

In addition to coping with the 
moral issue of euthanasia, the jury 
was being asked to evaluate complex 
medical testimony and apply it to a 
statute which, according to'j>rosecu-
tors, was untested in a Maryland 
criminal case. 

"It was too much to ask a jury what 
the statute meant," complained juror 
Clee Anderson. Foreman Skotorski 
agreed, as did Assistant State's Attor-
ney Howard B. Gersh, one of the 
prosecutors. 

See NURSE, A-9 



I 

Md. Law on Brain Death 
Was Unclear to . Jurors 

By Saundra Saperstein 
Waahlnnoo Post Staff Writer 

Several of the 12 jurors who found 
themselves UDable to agree whether 
former nurse Mary Rose Robaczynski 
had murdered a comatose patient ·said 
their confusion over Maryland's legal 
definition of brain death led to the 
deadlock. 

Baltimore prosecutors met yester-
day with 11 of the jurors and came 
away uncertain whether any jury 
could understand the existing law. 

"It was the first case I ever had to 
try," Semel said, "where I had to 
prove the victim was alive before be 
was dead." 

To help the prosecutors decide 
whether to retry the case, Semel said, 
the jurors were asked to meet when 
they returned to jury dutf on other 
cases yesterday. Eleven jurors agreed_ 
to the meeting, Semel said. 

Robaczynski was accused of murder-
' ing patient Harry Gessner by unhook-
) ing his respirator, but the defense 

contended that Gessner was legally 
dead hours before the disconnection. 

Semel said he and Assistant . State's 
Attorney Howard Gersh will decide 
"probably next week" whether to re-
try the 24-year-old Robaczynsld on 
this charge, or on any of tbree otllJI' 

· charges of murdering patients by ree-
pirator disconnection. 

A mistrial was declared late Tues-
day, when the jurors after 19 hours of 
deliberation, deadlocked 10 to 2 in fa-
vor of acquittal, according to one jury 
member. 

"Everybody agreed that what Mary 
did was wrong," Assistant State's At-
torney Peter Semel said yesterday, af-
ter an hour-long talk with the jurors. 
"But they couldn't decide whether he 
[Geasner] wu dead or alive." 

After the mistrial · was declar~ 
jury foreman Bev~rly SkotarsJd told 
reporters, "We couldn't eve d~ 
whether he (Gessner) was dead!' · · -' 

Juror Teresa Severe agreed. •~-
main thing was the law they had d8' 
fining whether the man wu dead ot 
alive," she said. "It was hard to make 
a decision." 

That law is the 1972 lllarylJnd stat-
See DEATH, CU, (JeJ. I 

Robaczynski Jurors Une~ 
On Maryland Brain Death ··Law 

DEATH,FromCl 
ute Uutt sap, in -part, that a patient 
may be de~lared legally dead wben 

! there is an ablence of "apontaneou 
1 brain funetion." The defense hinged 

ita cue on those three words, main• 
E tainlni that under_ that definition, the t c iS-year-old Geimer waa "brain dead" 
s before the dlaconnectlon. 

Severe, a 63-year-old Baltimore 
• housewife, Nid that each of her fel-
f low juror, put his or her own inter-< t pretatlon on the word "spontaneous," 

Some legal and medical fltJ)erts 
now belteve that the word "1pontane-
ous" should be left out of future stat· 
utes defining brain death. 

''Ill' unnecessary, a mistake, t:>e-
cause of the potential confusion," said 
University of Penn1:,lvania law pro-

felilOl' A1enDde1' capron, ... .. 
worked u a CODIUltant Witla a na-
tional lawyera ll'OIIP t.bat Ii pfOl)Olllne 
enactment of a all1fonn brain deatb 
la,ir hy all the atatea. . 

Wnneapolll 1nbt Bon-
aid Cranford. wbo al.lo worbd OIi 
proposal. sa14. the In ·wulcl .. fine 
brain death •• oecarrtna Wilen all 
functlon.t.ng in CfffY pl1't of the brain 
ce .. L 

Though the ~wad. ttatute •• 
defended b:, several · lqulatora ud 
local doctors Y•~ .. clear, both 
proteeutors and _,... ,-.WrMY• 1n 

· the. Robaczynsld cue aid it -.. "too 
. va,ue." 

Defense attorna, Jolepb J'. :Murpll)• 
Jr. laid the law wu enacted to bl1p 
doctors in or,an tramplant cases, but 
if it 11 gotq to 1M applied 1n er1Jla1Dal 
case. "it could .... IOmt improv• 
ment." · 

lu,t-~ ~,/4z/7f 

rmcnitt
Text Box



MEDICAL CENTER 

HENNEPIN 

701 Park Avenue South 
Minneapolis, Minnesota 55415 

March 28, 1979 

Mr. Joseph Lampe 
Executive Director 
American Citizens Concerned for Life, Inc. 
6127 Excelsior Boulevard 
Saint Louis Park, MN 55416 

Dear Joe: 

Thanks for the article from the Washington Star dated March 21, 1979 
concerning the trial of Mary Rose Robaczynski. I was interviewed that 
same day by Sandy Saperstein of the Washington Post. I didn't know many 
details of the case, but the reporter questioned me regarding the vague-
ness of the Maryland brain death statute and the confusing testimony of 
the medical experts. My co111T1ents should have appeared in the March 21 
or March 22 edition of the Washington Post. 

Among other things, this case emphasizes the confusion that can arise with 
a poorly worded brain death statute. I would hope that no such confusion 
would arise with the wording of the Uniform Brain Death Act. 

I have also enclosed some recent correspondence which may be of interest 
to you. 

Best regards. 

Sincerely, 

Ronald E. Cranford, M.D. 
Associate Physician in Neurology 
Hennepin County Medical Center 

REC/mmf 

xc: Mr. Richard Krause 
Joseph Boyle 

Enclosures 

HENNEPIN COUNTY 
an equal opportunity employer 
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In the long run, the introduction of a wide variety of brain death bills 
sponsored by different medical and legal organizations will be confusing and 
counter-productive, and will hamper, not facilitate, the passage of brain 
death legislation in the individual states. As you know, the Ethics Committee 
and Executive Board of the American Academy of Neurology have already adopted 
two resolutions, one endorsing the principle of brain death legislation and 
the other endorsing the specific statutory language of the UBDA, and these two 
resolutions will be brought to the attention of the general membership of the 
American Academy of Neurology in April for their approval (enclosure, Editorial, 
Uniform Brain Death Act, Neurology 29 (3):417-418, 1979). After receiving 
this endorsement, the UBDA will then be brought to the attention of the other 
major neurological and neurosurgical organizations, as well as various 
transplant groups. 

Over the last nine years, since the enactment of the first statute by Kansas 
in 1970, we've gained a great deal of experience on legislation in this area. 
Some mistakes have been made in enacted legislation in other states, such as 
amending the definition of death to the Uniform Anatomical Gift Act (Illinois, 
Virginia, and West Virginia), adopting a permissive statute (Oregon and 
Georgia), and confusing living wills, brain death, and the persistent vegeta-
tive state in the same bill (North Carolina). Hopefully, we can learn from 
these mistakes, and it seems to me that we are on the threshhold of making 
some very constructive moves in the next few years, especially if we can 
coordinate our efforts. 

You and I did agree, quite strongly I thought, that the formulation and 
promulgation of uniform brain death criteria and related procedural guidelines 
by organized medicine would be very beneficial. This would, of course, be 
completely distinguished from legislation. In this respect, the criteria 
adopted by the Minnesota Medical Association have demonstrated that the 
Harvard criteria can and should be updated in a meaningful way, without 
inappropriately restricting the professional discretion and medical judgment 
of individual physicians, which is obviously of great concern to your staff. 

Such uniform criteria would, first of all, distinguish between essential 
criteria which must be satisfied in every case versus confirmatory criteria. 
Essential criteria would include cerebral unresponsivity, apnea, absent 
brain stem reflexes, and the establishment of irreversibility, common points 
of agreement between the Harvard and MMA criteria. Confirmatory criteria 
would include the EEG, radioisotope studies documenting an absence of 
cerebral blood flow, other cerebral blood flow studies, auditory evoked 
responses, etc. Most importantly, the essential criteria would emphasize 
that the basic diagnosis of brain death, as with the traditional cardio-
respiratory standard, is clinical, and therefore, in the majority of cases, 
the diagnosis of brain death can be determined from the clinical examination 
alone, without the need for confirmatory laboratory studies ... although these 
latter studies could be utilized if the attending physician so decides they 
would be useful. The MMA criteria exemplifies these points, and their value 
in the Ellison case stresses these advantages even more so. 
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But this brings us to a key issue where you and I disagree. You object to 
the phrase, "irreversible cessation of all functioning of the brain, including 
the brain stem," as used in the UBDA. The AMA model bill uses the phrase, 
"irreversible cessation of brain function." Apparently, you specifically 
object to the concept of totality, i.e. the use of the words "all" and 
"including the brain stem." As I tried to explain over the phone, that is 
the strongest feature of the UBDA, and the one feature that will be persua-
sive with the pro-life movement. You feel that we have too clearly and 
explicitly defined what we mean by brain death, and furthermore that this 
phraseology will somehow limit medical discretion and professional judgment 
in the actual determination of brain death in individual cases. I disagree. 
I think you are confusing the concept and the criteria. Essentially every 
accepted set of criteria that I am aware of have, while not explicitly saying 
so, listed as their essential criteria the irreversible cessation of all 
functions of the brain. 

Confusion has arisen over the meaning of the term "functions" or "functioning." 
However, the UBDA was quite specific and precise in defining what we had 
intended by the term "functioning," and the comment section accompanying the 
UBDA leaves little room for misinterpretation, in my opinion. Functioning 
refers to the specific, purposeful activities of the brain, as determined by 
the clinical examination, in contrast to the random activities or functions 
of individual cells or groups of cells in the brain, or biochemical, electrical 
or physiologic actions of the brain. Functions is defined in Dorland's 
Illustrated Medical Dictionary (25th edition, 1974) as "the special, normal, 
or proper action of any part or organ." Blakiston's Gould Medical Dictionary 
(3rd edition, 1972) defines function as "the normal or special action of a 
part." Further, Webster's Third New International Dictionary (1961) defines 
function as, "5. One of a group of related actions contributing to a larger 
action. a. The normal and specific contribution of any bodily part (as a 
tissue, organ, or system) to the economy of a living organism (a primary 
function of any gland is secretion)." 

Like so many issues in the current brain death debate, the clarification of 
what we mean by functions is simply one of education, and this is where the 
AMA could assume a strong leadership role, in cooperation with other 
organizations. 

The primary purpose behind this key phrase, "irreversible cessation of all 
functioning, including the brain stem" (emphasis added), was to distinguish, 
as clearly and explicitly as possible, between whole brain death and neocortical 
death. Some ethicists and physicians are now advocating that neocortical death 
should be regarded as the death of a human being.* It is, therefore, crucial 

*Veatch, Robert M. Death, Dying, and the Biological Revolution. Ne\'1 Haven: 
Yale University Press, 1976; Fletcher, Joseph: New definitions of death. 
Prism 2:13-14, 1975; Sweet, William H: Brain death (editorial). New England 
Journal of Medicine 299:410-412, 24 August 1978. 
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that further pieces of legislation in this area should clearly distinguish 
between these two syndromes. This was the primary objective of this critical 
phrase in the Uniform Brain Death Act. 

However, this phrase, as I understand its meaning, is completely compatible 
with existing standards for the medical diagnosis of brain death, and 
will, in no way, unduly restrict the discretion of physicians, nor, in any 
manner, impede further advances in medical science contributing to the more 
rapid and accurate diagnosis of brain death. 

I understand the apprehension that some physicians feel when first confronted 
with this type of phrase, and I can understand how such a phrase is subject 
to misinterpretation. But these fears are based upon an abstract, theoretical 
concern of how the courts and legislatures might conceivably interpret t,1is 
term, and are not grounded in any actual reality or specific data. This 
apprehension, moreover, reflects a suspicion of many physicians towards the 
motivations of the courts and a lack of understanding of the legal system, 
unfortunately so prevalent among physicians today. This is another area, 
of course, where people like yourself, Bruce Nortell, and organizations such 
as the AMI\ can be of real value, by educating the physicians to what these 
terms actually mean and making them recognize that there is no basis, in fact 
or in law, for their concerns. Further, this is also where established medical 
criteria would serve a significant educational purpose, by clearly stating the 
correct meaning, both medically and legally, of these terms. We did this to 
a certain extent in the MMA criteria, but futL•re criteria should soell out 
these aspects in even greater detail and more fully develop the idea in the 
introductory section that functions refers to the clinical aspects of brain 
activity. 

The other major point where we disagree is whether a statute should be mandatory 
or permissive. The UBDA is ·mandatory, while the AMI\ model bill is oermissive. 
The statutory proposals of Capron and Kass and the American Bar Association, 
as well as the majority of enacted legislation, are all written in such a way 
that the pronouncement of death is mandatory, not permissive. The comments 
of Alexander Capron submitted for consideration at the NCCUSL meeting in 
Arlington, Virginia on March 31, 1973 emphasize that a brain death statute 
should be definitive, not permissive. Bill Curran und Don Harper Mills both 
fully agree. So there seems to be little, if any, disagreement among the 
legal scholars on this point. 

I think I understand your reasons for preferring a permissive statute. Your 
primary objectives in this area, as I understand them, are to ensure legal 
immunity to physicians from criminal or civil lability, to allow for maximum 
professional discretion and medical judgment, and to make certain that 
further advances in medical science will not be hampered. These are, of 
course, important goals in legislation, but secondary, I would submit, 
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to other, -slightly more important considerations. The primary purpose of 
brain death legislation, in my opinion, is to promote societal acceptance 
of the brain death concept and to educate the public and medical profession 
to the relevant issues by means of a public dialogue and extensive discussion 
of the issues. But this gets back to one's philosophy of law, and it may be 
that you and I differ on our philosophies of law and the purposes of legisla-
tion. Even more important than the brain death issue itself is the development 
of a public policy attempting to resolve current dilemmas brought on by 
modern medical technology. That's what we're really talking about, isn't it? 

In order to achieve an overview on these issues, I guess we need to ask our-
selves, what do we really want to accomplish by brain death legislation, and 
what can be accomplished in other ways, for instance, the formulation of 
uniform medical criteria? It seems to me that we are trying to create a 
climate in which the following conditions would prevail: 1) physicians would 
be knowledgeable and experienced in the medical diagnosis of brain death, so 
that the chances of any serious mistakes would be minimized, either false-
positives or false-negatives; 2) physicians would understand that when there 
is any reasonable possibility for meaningful recovery of the patient, all 
appropriate medical support should be used to effect a cure; but if such 
therapy isn't successful, then it would be morally and legally permissable, 
as well as medically acceptable, to either withhold or withdraw further 
medical support; 3) the public will develop trust and confidence in the 
medical profession with the knowledge and appreciation that physicians would 
go all out when there was hope of recovery, but that also physicians would not 
needlessly prolong the pain, suffering, and indignity associated with the 
dying process when there was no reasonable hope of recovery. Obviously, 
these previous comments would encompass more than just the brain death concept. 
Now, the question arises: How do we accomplish these objectives and create 
an atmosphere in which these attitudes would prevail? Some goals could be 
achieved through legislation, but more importantly, others could be achieved 
through the establishment of reasonable standards of medical care, as 
formulated and promulgated by the medical profession itself. This gets to 
the heart of the matter regarding a mandatory versus permissive statute. 

First, from a purely factual standpoint, a permissive statute simply does not 
make any sense. The medical profession has been trying to convince society 
for the last ten years or so that a person is dead when his brain is dead, 
so what type of mixed message does the public receive when the AMA proposes 
a p~rmissive statute ... saying in effect, well, the patient may be dead when 
his brain is dead, but that should be left to the discretion of the attending 
physician. Does that appeal to common sens~? Further, the determination of 
death using the traditional cardiorespiratory standard is mandatory--why 
should there be any difference using the brain death standard? Or isn't 
someone just as dead using the brain death standard as with the cardiorespiratory 
standard? 
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But problems have arisen, and will continue to arise, with or without 
definitive legislation. Some of these problems hinge on the distinction 
between 1) the conceot versus specific criteria for brain death; 2) the 
fact of death. versus considerations and procedures related to the actual 
ronouncement of death and discontinuation of respirator support; and 3) the 
time wen the person dies versus the time when death is pronounced. 

In the majority of cases, it is relatively easy, from a strictly medical 
standpoint, to determine that an individual patient has satisfied the 
criteria for brain death and that, beyond any reasonable doubt, the brain 
is dead; therefore, the person is dead. But, during the process of 
satisfying these criteria, other issues--social, legal, moral--arise. These 
secondary issues have great impact on the actual pronouncement of death and 
the corollary decision to discontinue the respirator. The critical question 
is not whether a physician should pronounce a person dead when his brain is 
dead; rather, under what circumstances would it be justifiable for a physician 
to delay the final pronouncement of brain death and the discontinuation of the 
respirator, and the corollary question which you should be considering, how 
best can the AMA aid the physician in these matters? 

It seems to me that there are five conditions in which it may be morally and 
legally justifiable to delay the final pronouncement of brain death. These 
five would include: 1) the fulfillment of all necessary criteria; 
2) consideration of the wishes and feelings of the family; 3) legal factors; 
4) procedures relating to organ donation; and 5) pregnancy. Let me briefly 
summarize each of these major points. 

The first condition is not actually a delay, but should be included for 
purposes of completeness. A person is not pronounced dead on the basis of 
brain death until all criteria have been satisfied, including appropriate 
confirmatory studies when indicated. But, as noted in the MMA criteria, 
the time of death is when the brain first ceased to function, and ceased to 
function irreversibly, or, from the standpoint of the physician, when the 
physician first noted that all brain functions had ceased, i.e. 11 the first 
observation." This would normally be the first complete neurologic examina-
tion when the physician has begun to fully appreciate that resuscitation has 
been unsuccessful in r·estoring brain function and that brain death is highly 
suspected. But, even after this initial observation, a further period of 
evaluation is necessary to establish that the cessation of all brain functions 
is irreversible. This sequence illustrates the critical distinction between 
the time of death and the time of the pronouncement of death, and I would hope 
that your legal counsel would agree with me on this point. 

The second circumstance in which it may be justifiable to delay the final 
pronouncement of brain death is by far the most important, and the one that 
will give rise to the most problems in the future, i.e. the relation between 
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the medical fact of death and the consideration of the wishes and feelings 
of the family. The general rule which I have followed is this: If the 
family has any reasonable concerns, objections, or reservations, then 
the attending physician should make every reasonable attempt to resolve 
these concerns before the patient is pronounced dead and the respirator 
discontinued. The physician needs to combine tact, sensitivity, compassion, 
and understanding in his effort to help the family through the grieving 
process and the acceptance of the finality of death of their loved one. 
But this needs to be combined with firmness and unequivocal certainty so 
that the physician can impress upon the family that their loved one is 
truly dead, that there is no doubt concerning the irreversibility of the 
condition, and that further medical efforts will be of no avail. Such 
certainty is necessary to minimize any unnecessary guilt from the family. 

What if the concerns or motivations of the family are not reasonable? Who 
determines whether the relatives' motivations or intentions are reasonable? 
It seems to me that the attending physician is in a pivotal position in this 
regard, since he is primarily concerned about the best interests of the 
patient (even if it has been determined that the person is dead) and is 
also concerned about the welfare and well-being of the family. It is not 
too difficult to envision the many problems and dilemmas that will arise 
in this area in the future. What should occur if the family objects to 
the brain death concept for religious reasons? For financial reasons? For 
personal reasons? 

I have been involved with numerous cases in which such difficulties have 
arisen, but, fortunately.in the majority of cases, such concerns have been 
satisfied, and the next of kin have been in full agreement that the person 
was dead, and that the respirator should be discontinued. 

I do remember one case in which one family member, for reasons of guilt, 
refused to allow discontinuation of the respirator. The other family 
members, a son and daughter, understanding the circumstances surrounding 
the death of their mother, had no difficulty in accepting her death. 
However, another son, who had spent little time with his mother and was 
considered the "black sheep" of the family, strongly objected to the 
withdrawal of support, :1nd said something to the effect, "I'm not going 
to kill my mother." What should a physician do when he is faced with an 
irrational family member, and there seems to be little chance in convincing 
the relative of the true condition of the patient? Such situations as this 
will be minimized with the enactment of brain death legislation and the 
accompanying acceptance and education of the public. But these dilemmas, 
although significantly lessened by legislation, will continue to arise from 
time to time. In these cases. if the motivations and intentions of the 
family members or others are clearly irrational and unjustifiable, several 
courses of actions are available to physicians. First, the physician should 
make every reasonable effort to explain to the family the relevant circumstances 
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in an attempt to persuade them of the proper course of action. In many of 
these cases, while these attempts are being made, the situation takes care 
of itself because the patient suffers a cardiac arrest during this time. 
The physician could elect to disregard the wishes of the family and 
unilaterally withdraw respirator support, but this, of course, could result 
in civil (wrongful death suits) or criminal (charges of homicide or manslaughter) 
liability. It seems to me that even with a brain death statute, the only 
recourse in some of these cases will be to obtain a court order recognizing 
the brain death concept and permitting the withdrawal of further support. 

The third circumstance, intimately related to the second, is when certain 
legal considerations become relevant in the determination of death. I need 
not review all the cases that have occurred in the last few years in this 
regard. The Ellison case was a typical example of this dilemma, but similar 
cases have occurred recently in Colorado, Massachusetts, Iowa, Oregon, and 
Texas (enclosures). It is interesting to note that two of these cases arose 
in states with enacted legislation, Iowa and Oregon. Iowa's statute is 
mandatory, while Oregon's is permissive. Seven years passed before the 
constitutionality of the Kansas statute was subjected to legal scrutiny 
(Curran WJ: Settling the medicolegal issues concerning brain-death statutes: 
Matters of legal ethics and judicial precedent. New England Journal of 
Medicine 299 (1):31-32, July 6, 1978; State of Kansas vs. Shaffer, 574, 
P. 2d. 205 (Kansas, 1977)). 

A fourth circumstance, involving cadaver organ donation, has been fairly 
well recognized and accepted. In these cases, it seems morally and legally 
justifiable to allow sufficient time for the family to fully aopreciate the 
finality of death and to make a decision concerning organ donation. Once 
the family has agreed to the transplantation procedure, the oatient is 
pronounced dead but support is continued to maintain viability of the organs. 

Fifth, continued maintenance is justifiable after a person has suffered brain 
death when that person is a pregnant female. If there is any reasonable 
possibility of delivering a viable infant, then the mother should be pro-
nounced dead but support continued. In two such cases involving mothers in 
their fifth month of gestation (enclosures), it was not medically possible to 
artificially maintain the vital functions of circulation and respiration long 
enough to deliver a viable fetus. 

These, then, are five circumstances in which continued support may be justi-
fiable in a brain dead person, or more appropriately, a brain dead body. But 
the other question that needs to be asked is, how can one justify the expense 
and futile support on a brain dead person? This latter issue arose in the 
Ellison case in Minnesota--who was responsible for the hospital bills on 
Stacey Ellison, the hospital or public welfare? The Commissioner of Public 
Welfare was hesitant to pay for any costs after the Ellison child was 
pronounced brain dead. Total cost of hospitalization was $32,000. It 
seems inevitable that the medical profession will be receiving inquiries 
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and pressure from insurance carriers and governmental organizations when it · 
is recognized that support is being continued on a dead person. This places 
the physician and the hospital on the horns of a dilemma. How do we balance 
full consideration for the wishes and attitudes of the family against the 
unjustifiable expenses and use of scarce resources used to maintain circula-
tion. and respiration in a dead body? 

Your preference for a permissive statute reflects, in my opinion, a concern 
over a satisfactory resolution of so~e of these dilerranas which I have just 
discussed. But these dilemmas will not be completely resolved with a brain 
death statute, although that is clearly a step in the right direction. A 
permissive statute will only compound these difficulties and worsen the 
situation, rather than improve it. A mandatory statute would help considerably 
by stating, as simply yet as clearly as possible, that a person is dead when 
his brain is dead. In the final analysis, the permissive statute does not 
really afford the physician any legal protection at all in the more difficult 
cases, which is, of course, one of your primary concerns. In fact, there are 
numerous implications--moral, legal, financial--to the brain death issue which 
haven't even been addressed yet, some of which have been touched upon in this 
letter. 

If legislation won 1 t solve all our problems, what will? Among several 
possibilities, I would highlight two: education and sound legal advice. 
And these are two areas where the AMA could serve an important role. We need 
to educate physicians, to make them aware of potential dilemmas before they 
arise, to inform them of ppssible solutions and ways of handling these 
crises, consistent with the highest standards of medical care. We need to 
develop position papers, policies, guidelines, established standards--call 
them what you like--to assist and inform physicians who will soon be confronted 
with these dilemmas and will be looking to medical organizations for guidance 
and assistance. 

Sound legal advice is actually only one facet of the educational aspect. 
Physicians, not well versed in legal aspects of medicine, need to rely upon 
the advice of lawyers who are current and knowledgeable in health care law 
and yet sensitive and conversant with the dilemmas of modern medicine 
(Annas GJ: Where are the health lawyers when we need them? (Editorial) 
Medicolegal News 6 (2):3, 25, Surraner 1978). Advocating a permissive brain 
death statute is not sound legal advice. 

You are concerned that a mandatory statute will inhibit professional discretion. 
On the contrary, a mandatory statute will allow for the greatest possible 
latitude ... in the application of the criteria and procedural aspects, but 
not in the concept. Either the person is dead, or he isn't. There can be 
no discretion on that point, in the final analysis. The medical profession 
cannot have it both ways. Society and the law demands clarity and certainty 
on the matter of death. 
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I do strongly feel that many of these issues can be resolved, not by 
legislation, but by education, which would include the formulation of 
meaningful guidelines, accompanied by informative, explanatory notes, written 
and published as a joint effort by the AMA and specialty medical organizations, 
with the cooperation and advice of skilled lawyers like Bill Curran and 
Don Harper Mills. 

I sincerely hope this letter will encourage further dialogue and cooperation 
among the medical organizations and their individual members and staff. The 
American Academy of Neurology is assuming a leadership role in these areas, 
and I will keep you abreast of our progress. 

I further hope I have sufficiently stressed the importance of presenting a 
unified front and having the AMA assume a meaningful, substantive leadership 
role. Even if the AMA is unwilling or unable to move quickly enough, it does 
no harm to be well-informed and aware of what you should be doing. 

I would greatly appreciate your opinions on these matters. Best regards. 

Sincerely, 
~,, t, 

Ronald E. Cranford, M.D. 
Associate Physician in Neurology 
Hennepin County Medical Center 

REC/mmf 

Enclosures 

xc: Betty Jane Anderson 
William Curran, M.D., J.D. 
Richard J. Jones, M.D. 
Don Harper Mills, M.O., J.D. 
Bruce Nortell 
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701 Park Avenue South 
Minneapolis, Minnesota 55415 
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February 27, 1979 

Don Harper Mills, M.D. 
Suite 1702 CNA Park Plaza 
600 South Commonwealth Avenue 
Los Angeles, CA 90005 

Dear Don: 

.. 

I hope to attend the meeting in Las Vegas if my schedule pennits, but it 
doesn't look too promising right now. If I do attend, I would very much 
like to spend a few minutes with you over lunch, dinner, or at some other 
convenient time, to discuss our corrmon interests. In the meantime, let 
me update you on recent developments so that you will have this background 
information available to you prior to the Las Vegas meeting. Of course, 
any infonnation shared with you now can be used at your discretion for 
whatever purposes you deem appropriate. Along that line, I did appreciate 
your thoughtful reply to my letter from last sunrner concerning the content 
of the Unifonn Brain Death Act and your support of the UBDA: 

First, the general principle of the legalization of the brain death concept 
by statutory legislation, and specifically the UBDA, have been endorsed by 
the Ethics Committee (September 1, 1978) and the Executive Board (November 30, 
1978) of the American Academy of Neurology, and the Ethics Coll111ittee of the 
American Heart Association (October 26, 1978) (enclosure). These two 
reso 1 utions will. be brought before the genera 1 membersbi p of the American 
Academy of Neurology at the annual meetings in Chicago during the last -

r . rs ,pen orsement, these same 
r=e-s-o, .... u-trl-1-=-'on;:.-:s:---:-:wT'il"l be brought to the attention of the other major neurological 
and neurosurgical organizations, such as the American Neurological Associa-
tion, the American Association of Neurological Surgeons, and the Congress of 
Neurological Surgeons, as well as other interested medical and legal organi-
zations, such as transplant groups and the EEG societies. Ultimately, the 
plan would be to have these organizations and the American Medical Association 
fully support the enactment of brain death legislation and specifically 
support thepassageof the UBDA, or substantively similar bills, in the 
individual states. 

It would be extraordinarily helpful if you could help convince B. J. Anderson 
and ·others at the AMA to endorse the USDA and to have them recognize that it 

HENNEPIN COUNTY 
en ~quo! o~portunity zmploy~r 
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1s in the best interests of the medical profession and the to throw our 
weight behind one uniform brain death bill. There is no reason why the 
UBDA couldn't enjoy as much success as the Uniform Anatomical Gift Act. I 
am currently working on a couple articles to discuss the main features of 
the USDA, and clarify certain misconceptions about btain death legislation 
in general and the specific wording and intent of the UBDA. · I will send 
the drafts of these articles to you for your con111ents when they are near 

·completion. 

These attempts at legalizing brain death should be combined with other 
efforts aimed at educating and informing the medical-legal professions 
and the public toward the brain death concept and important related issues, 
such as the value of organ donation and tbe distinctions between detennining 
death, allowing to die,·and euthanasia. As chairman of the AAN Ethics 
Corrmittee, I hope to achieve some of the measures on a smaller scale within 
that organization. If successful, I intend to approach the same goals on a 
broader scale, but I am sure over the next few years other individuals and 
organizations will be doing the same things with the same goals in mind, 
so there should be a greater degreee of cooperation and cormnunication than is 
presently manifested on a national scale on these issues. 

For example, in addition to supporting passage of brain death legislation~ 
it seer.1S to me that the neurological and neurosurgical organizations should 
lead the way in developing and promulgating, on a national level, relatively 
uniform medical criteria for the determination of brain death. The develop-
ment of criteria would be done for several reasons, most importantly to 
educate the medical profession to the specific standards so that no serious 
errors will be made in the diagnosis of brain death, either by falsely 
diagnosing live persons as dead (such as drug intoxications) or falsely 
diagnosing dead persons as alive (for example, exclusion of spinal 
segmental reflexes as a determinant of brain death and a clarification of 
the distinction between essential and confirmatory criteria). Particularly, 
I am concerned about educating physicians in the intermediate and smaller 
sfze corrmunities as technology and advances in cardiopulmonary resuscitation 
spread to these areas. Also development of relatively uniform criteria 
will dispel doubts in the public mind concerning the varying criteria from 
state to state, from authority to authority, and organization to organization ••• 
the old argument about being dead in one state but not another. Further, 
these criteria would serve to educate the public to the distinction between 
the concept and criteria for brain death, and would also serve as expert 
medical testimony before the courts in future cases of brain death subjected 
to legal challenge. As you well rknow, even with a brain death law in the 
'individual states, the brain death concept and related issues will still be 
subjected to legal challenge as society and the courts reco9nize implications 
of brain death which will not be completely resolved even after passage of 
definitive legislation. 
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In regard to the adoption of criteria by the medical organizations, I have 
enclosed relevant information from two brain death cases decided in the 
Minnesota courts in 1978. As you can see by the testimony in the Ellison 
case, the formulation of statutory legislation and, more importantly, the 
medical criteria adopted by the Minnesota Medical Association were of 
great value in clarifying accepted standards of medical practice in our 

. state and demonstrating to the courts that the physicians involved in the 
management of Stacey Ellison had used prevailing standards of practice in 
their 1etennination of the death of that.child. \ . 

As you probably know, a national Interagency Conmittee on Brain Death and 
Irreversible Coma has attempted for the last several years to update the 
Harvard criteria and develop relatively uniform criteria .for brain death 
on a national level. However, progress has been slow because there are 
several points upon which·we cannot reach a consensus. 

One primary source of disagreement within .this conmittee is the issue of 
essential versus confinnatory criteria, and .the precise indications for 
and appropriate role of confirmatory criteria. Some physicians feel, 
for example, that the EEG is of such great value in the diagnosis of 
brain death that it should almost be considered mandatory. These physicians 
are resistant to any set of criteria which they feel will deemphasize the 
role of the EEG. We have also spent a great deal of time in this conmittee 
discussing specific wording and various technical aspects related to the 
clinical and laboratory diagnosis of brain death. 

Even more interesting and of much more importance in the long run is the 
developing debate within this conmittee, as well as among other ethicists 
and physicians, over the distinction between "total brain death" and 
"partial brain death." The latter would include such medical syndromes 
as the persistent vegetative state, or a variant of the persistent vegetative 
state, neocortical death. Some ethicists, physicians, and others now argue 
that neocortical death should be sufficient grounds on which to pronounce 
death, rather than sufficient grounds for allowing to die. William Sweet, 
neurosurgeon ,t Massachusetts General Hospital, a member of the original 
Harvard criteria conr.1ittee, and a current member of the Interagency Committee, 
has proposed this hypothesis, both during the deliberations of our Inter-
agency Committee and in his editorial in the New England Journal of Medicine 
(enclosures). Sweet (and others) now argues that a person with . either 
1) a dead brain stem or 2) a dead neocortex is "just as dead" as a person 
with a dead brain. Exactly how serious he is and whether he would be 
willing to actually pronounce someone dead on this basis I cannot say for 
sure, since he has not yet replied to my letter. As you recall, the 
Royal Colleges' criteria made a serioJ5 conceptual and substantive error 
in their otherwise excellent set of criteria developed in Gre~t Britain 
when they stated: "It is agreed that permanent functional death of the 

•brainstem constitutes brain death ... " 
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I personally don't feel that this Interagency Corrmittee is going to reach 
a consensus within the near future; but we can't even agree on that, since 
some committee members do feel we are close to a consensus. One of the 
things our Ethics Committee of the AAN will b~ working on in addition to 
securing enactment of brain death legislation and supporting the UBDA will 
be to develop uniform criteria fonnulated by our committee so that we can 
at least develop a position paper or a set of criteria which would educate 

· and clarify some of the points directly related to the medical determination 
of brain death and related procedural guidelines, similar to what we 
accom~lished in Minnesota through the Minnes9ta Medical Association (enclosure, 
Minnesota Medicine). 

In Minnesota, in addition to fonnulating brain death legislation and developing 
criteria and procedural guidelines, the Acl Hoc Corrmittee on Death has 
developed DNR guidelines, which have not thus far been fonnally endorsed 
by the committee or the state medical association. These guidelines (enclosures) 
have been sent to the chiefs of staff in'·all hospitals in Minnesota, the 
Minnesota Society of Hospital Attorneys, the Minnesota Hospital Association, 
and the Minnesota Nurses Association. After we have received comments from 
theses groups, we will then revise the guidelines as needed and then 
officially adopt them through the state medical association. I am convinced 
that guidelines such as these will have to be developed bt hospitals and 
medical organizations within the next few years, not only for brain death 
and DNR, but also for allowing to die, in cases of terminal diseases and 
the persistent vegetative state. If the medical profession doesn't lead 
the way, then the courts will assume an even more aggressive posture than 
they did in Saikewicz. · 

I briefly mentioned to you on the phone the interview with McCarthy DeMere 
which was published in the National Catholic Register on January 7, 14, and 
21 alon9 with an accompanying editorial in that newspaper and a letter from 
DeMere (enclosure). You will not be pleased by his comments. John McCabe, 
Legislative Director of the National Conference of Commissioners on Uniform 
State Laws (NCCUSL) headquarters in Chicago, is currently drafting a reply 
to the National Catholic Register refuting McCarthy's accusations, and we 
will be sure to send you a copy of that reply as soon as it is finished. 
McCarthy's charges tr1at advocates of euthanasia had any input into the 
formulation of the UBDA are untrue. 

Further, McCarthy I s 11 di sti net ions II bet• .. ,een the ABA proposa 1 and the USDA 
are, for the most part, patently fallacious on the surface. I won't dwell 
on the fallacies of McCarthy's arguments now ... these will be docu~ented in 
the letter from NcCabe to the National Catholic Register. It would almost 
be funny if it weren't for the fact that McCarthy, because of his egb trip 
on the 11 fool-proof 11 and "genius-proof" ABAdefinition of death, has made, 
more than ever, the current definition of death debate into a religious 
issue around the country. That is a really sad turn of events. To what 
extent this has occurred I really have no good idea, but I was astounded 
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to hear McCabe in Chicago discuss the large numbers of letters that his 
office and other NCCUSL commissioners around the country have received from 
members of Catholic parishes. McCarthy's interviews were published in the 

. nsunday Visitor," a pamphlet sent to the Catholic parishes around the 
·country. McCarthy's views are seriously misleading tne members of the 
pro-life movement and the Catholic community, and apparently many of them 
are buying what he has to say without any critical analysis on their part 
or bothering to check on his unsubstantiated charges. The editorial in 
the National Catholic Register is particularly distressing because of the 
lack of discrimination on the part of the editors in not recognizing, at 
least to some degree, the almost comical absurdity of McCarthy's analysis 
and analogies which at times realty do border on being frankly funny. 
lhere is a good side to this, however. Because McCarthy has argued for the 
need for brain death legislation, the National Catholic Register is now on 
record as supporting this legislation, even if they do prefer the ABA 
proposal . 

. I did mention to you on the phone that there are some very responsible 
people within the pro-life movement who are generally concerned that in the 
long run the pro-life movement is going to lose credibility and power 
because of their determined opposition to brain death legislation. Many 
pro-life people feel, as I do, that the organized pro-life movement is 
drawing ·the lines at the wrong places. What they should be attempting to 
do is to clarify the issues and educate the public on brain death and 
allowing to die so that a meaningful line can be drawn, medically, morally, 
and legally, between allowing to die and euthanasia. They are going to hurt 
their own cause in the long run by opposing, too vigorously, the wrong 
issues. 

In this respect, a book on euthanasia and related issues, Life and Death 
With Liberty and Justice: A Contribution to the Euthanasia Debate, to be 
released within the next few months should have significant impact on the 
attitudes of the pro-life forces towards brain death legislation. The 
two authors are Germain Grisez, a well-known ethicist who has written one 
of the definitive books on abortion from a pro-life perspective, Abortion: 
The Mtths, the Realities, and the Arguments, and Joe Boyle, a pro-life · 
ethic st and philosopher at the Co11ege of Saint Thomas, here in Saint Paul. 
One of their chapters deals with brain death, and in general they support 
the principle of brain death legislation (enclosure) and make such: statements 
(~ith which I agree) as 11 a correct definition of death •.. could relieve some 
of the pressure for legalizing euthanasia." Hopefully, responsible positions 
like this will help the pro-life people develop a b~tter overall perspective 
on these issues. 

Further, I have recently met with sc~e people within the pro-life movement 
who are influential both on a statewide and national basis who share simnar 
concerns as I do, and who, for instance, agree with many of the points 



DON HARPER MILLS, M.D. 
February 27, 1979 
Page 6 

discussed in Grisez and Boyle's book. They will be attempting within the 
near future to develop a handbook written from a pro-life perspective on 
brain death, allowing to die, and euthanasia which will serve to educate 
members of the pro-life movement on a national level. Such a book as this 
would be extremely invaluable to clarify these issues and would be very ' 
persuasive, I hope, within the pro-life movement. 

· In this meeting with pro-life leaders, we also discussed some general 
strategies for attempting to educate the pro-life movement on a national 
level and to make them aware, for example, of such matters as DeMere's 
attempt to confuse the issues and muddle the pro-life position because of 
his ego trip on the ABA proposal. Hopefully, what some of us can do is 
attempt to contact some people who are high up in the pro-life movement 
on a national _ level and make them aware of some of these issues. From my 
own perspective, I will be attempting to find some nationally influential 
pro-life neurologists and neurosurgeons. It would be very helpful if 
people like you could direct us to some nationally prominent pro-life 
lawyers or doctors if you become aware of ~hem. 

Obviously, this sounds like an ambitious undertaking with no guarantee of 
success, but at least it's worth a try, and we can contact some people 
to see what type of response we get and determine how much effort would 
be spent for long range results. Certainly, the least we can do in the 
irrmediate future is to try to straighten people out on DeMere's comments 
so that we can hopefully deemphasize the religious aspects of the brain 
death debate. 

I have been discussing this overall strategy with McCabe in Chicago, and 
we will hopefully be contacting responsible people, pro-life or not, within 
the ABA and the NCCUSL so that they will understand exactly where McCarthy's 
coming from, and hopefully we can educate them on the broader issues as 
well. Certainly, the long range objective of all of this is not merely the 
passage of responsible brain death legislation, but much more importantly the 
development of a reasonable, humane public policy attempting to resolve the 
dilemmas brought on by advances in medical technology. Looking at these 
issues from somewhat broader perspectives, I think many of us could envision 
responsible people within the pro-life movement and members of the medical 
and legal profession working together in a meaningful way on these issues, 
not only to secure enactment of good brain death legislation but hopefully 
with an eye towards resolving the other related issues. Having the 
opportunity to work with people like yourself gives me great encouragement 
1n this regard. 

• 
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Sorry about this terribly long letter, but I did want to make you aware 
of current developments in this area. I will be calling you before the 
meeting in Las Vegas after I detennine whether I will be able to attend 
or not. 

Sincerely yours, 

Ronald E. Cranford, M.D. 
Associate Physician in Neurology 
Hennepin County Medical Center 

REC/mmf 
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Mr. Rees, a student at the 
Tulane /.kliversity School of 

Medicine in New Orleans, is 
the winner of this year's TNP 

manuscript contest. 

Lisa: A Student's Notebook 
by Brian Rees 

"I need a volunteer. So who wants to work up the kid?" There were only eight 
of us present, and we each smiled at the improbability of volunteering for any-
thing. But we'd gladly volunteer our neighbor. Bert spoke first, "I tell ya', Dr. 
Zussman, I think Bob would be happy to do it." 

"Actually, Paula's quite interested in hematology," replied Bob. Paula laughed, 
as did we all. Uncharacteristically, I volunteered. "What do you want me to do?" I 
asked. 

"Well, that beep I got a while ago was about a girl referred from out of town . 
She'll be over at TMC (Tulane Medical Center) on Monday afternoon, so just go 
over there, look her over, know the case, and present her at Wednesday after-
noon rounds." 

These- are the waning days of our junior year, only two more weeks left on our 
last block, Pediatrics. The Saturday morning Hematology /Oncology Seminar with 
Dr. Zussman had been cancelled the last four weeks in a row, which probably ex-
plains why only eight of us, about one-third of the class, were present. We are all 
fairly tired and not looking for extra work, what with tests approaching and all 
that. But I feel ignorant about hematology, so I figure I'll work up this little girl, 
read about her problem, and maybe learn something. 

I vaguely understand that for some medlcolegal reasons I shouldn't use her 
real name, so I'll call her Lisa Warren. I'm not sure why, but like so many things in 
medical school, if you don't know why you're doing something and there's no one 
knowledgeable available to ask, you just do it, resolve to ask later, and then 
forget about it until you run into it again. There must be thousands of things like 
that, tucked neatly away In some hidden recess of my mind . 

"Lisa Warren, 4W, TMC, Monday p.m. w/u." I write In my list of things to do, and 
think of it no more. 

Monday is my first day in the newborn nursery, and we're quite busy. It's 
already past 5 p.m. by the time I'm able to see Lisa Warren. We students spend 
almost all our time at the major teaching hospital, Charity Hospital of Louisiana. 
It's a monstrous Inner city hospital, with a couple thousand beds, 19 floors, and 
an enormous patient population, almost all of whom are Indigent. 

But TMC Is cushy. It's the private university-affiliated hospital where the 
faculty keep their private patients. No 12-bed wards here. Carpeting, clean 
walls, functional elevators, piped in music, the whole bit. The school and hospi-
tals are all within a couple of blocks of one another, so I walk across the street to 
TMC, making sure to take the bubble gum card of Star Wars' Obie Wan Kenobi out 
of my plastic identification holder. I wear it at Charity, using my penlight as a light 
sabre to entertain the kids. Official medical ID now in place, I go to the fourth 
floor, get Lisa's chart without looking at it, and, accompanied by a young nurse 
who hasn't yet seen the patient and wants to hear what I'll say to her, we knock on 
the half-open door and walk into her room. 

Lisa, a 7-year-old blue-eyed blonde, Is sitting up in bed, watching TV and 81t-
ing supper, as pretty a little girl as I've ever seen and looking the picture of 
health except for some obvious scleral hemorrhages. Her mother regards us with 
a mixture of welcome and concern. 

"Hi, my name's Brian Rees ... " The father steps out of the bathroom and looks 
surprised. I start again. "Hi. There's nothing to worry about. I'm just here to ask a 
few questions and take a quick look at your pretty daughter here." They look a bit 
relieved and everyone seems comfortable. Lisa giggles a bit when I call her pret-
ty. "What is it that brings Lisa to the hospital?" 

Her mother quickly outlines the history: Lisa is a healthy girl who was com-
pl~tely fine until about seven to ten days ago when she began bleeding from her 
gums after brushing her teeth, and got those bloody spots on her eyes. Their 
local M.D. treated her with antibiotics and aspirin, but to no avail. Then they took 
her to another doctor who ran some blood tests and referred her to TMC. 

I like Mr. and Mrs. Warren. They are not an attractive couple. He is heavy, she is 
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HENNEPIN 

rv1EDICAL CENTER 
701 Park Avenue South 
rv1inneapolis, fV1innesota 55415 

February 15, 1979 

Mr. James Sova 
Director, Department of Legislative Affairs 
Minnesota Medical Association 
Suite 900, American National Bank Building 
101 East Fifth Street 
Saint Paul, MN 55101 

Dear Jim: 

The model brain death bill approv2d by the AMA Board of Trustees in 
January, 1979 is, in my op-inion, unacceptable and should not be supported 
by the Minnesota Medical Association as a possible alternative to the 
Uniform Brain Death Act. I base my reasoning upon three major defects in 
the proposed AMA bill. 

First and most important, the bill is written in such a way that the 
determination of death ~s permissive, rather than mandatory. It has now 
been v1ell accepted, I think, by knmvledgeable physicians and ·1awyers working 
in this area that a brain death law should be written in such a way that the 
determination of death is mandatory, rather than permissive. For example, 
the Ca pron and Kass model from the University of Pennsylvania Law Review in 
1972, the proposed brain dea t h act of the American Bar Association, and the 
Unifo rm Brain Death Act (UBDA) are all written in such a fashion. A 
permi ssive law will not, in the long run, help to resolve the diffi cult 
cases of brain deat h in whi ch conflicts arise. This issue of mandatory 
versus permissive brain death statutes have been extensively explored by 
the Ad Hoc Committee on Death, and I believe there has always been a strong 
consen su s within our co~mitt ee on this point. The position of the Ad Hoc 
Committee on De3th 2.nd the Minnesota Medical Association is quite clear on 
t his parti cu la r i ssue , an d I see no reason to change our posi t ion. 

Seconj , in view of th e de velop ing controversy regardin g neocor ti cal death 
as another st~ridard for the dea th of a huna n being, as proposed by Veatch, 
S\·ieet, Fl:.:"':·~rer , ar'.d ot,..2(·s, it is of OC\r2r-<)u :1t i n°JG , tanc:e tc c.'ist i ,1nc;i:h 
bet'.-2en t:)~a i br:.l..;n d-~r2ti1 .v1d l es ser degn°es o~ bra~n dara-1,:= , such as the 
per s istc:,t v2r;:eta-::ve staU: or neoc 1Jrtical ceath . The Cr.irorr, 3r3.in D2,,t1 
.fl.c t h::..s cl-2.1rly dn-='. ur1c>TJi'-n..::2.li~ 1 .Jist i nqu ish ed beweer. :.: ~F:::3E: t·,-10 ,-;ed1..::,-:l 
sydrT?S by us i 1;; the ~•··1 ··.L:. "all funct i oniria of t:he br·2ir-:, i•·.·:l•.Jin::i 
thej.!:_:~J..!:!-~_;-::_t-.:=_." ·::-i~ ~•rc.,,·,~.·,J A:-:; b~:i uses vacuely v1or-r!ed , ir::,,·2cis,2 



MR. JAMES SOVA 
February 15, 1979 
Page 2 

language on this point, i.e. 11 irreversibl·e cessation of brain function." 
Such vaguely worded statutes will no longer be tolerated at this stage in 
the development of brain death legislation. A brain death statute should 
succinctly but clearly define the brain death concept as the irreversible 
cessation of all functions (or functioning) of the brain, and anything less 
than a very clear definition along these lines should not be supported by 
the medical profession. 

Third, it appears that the primary objective of this AMA proposal is to 
protect the physician from criminal or civil liability. While this may 
not be a substantive objection to the proposal, such intentions of organized 
medicine reinforce the suspicions of those opposed to brain death legislation 
that the proponents of brain death bills are primarily motivated by the desire 
to protect physicians. Although this is a secondary and acceptable purpose 
of brain death legislation, it should not achieve the primacy that it has 
in the AMA bill. Moreover, I question the motivations of the American Medical 
Association, since it seems clear that their primary, if not exclusive, 
concern is and has been merely the protection of the physicians in these 
cases; while I would hope in Minnesota the state medical association and the 
medical profession are supporting an acceptable brain death bill with due 
consideration to the broader issues involved. 

The AMA proposal would probably be acceptable if it were changed in such a 
way that 1) it was mandatory, rather than permissive; 2) it would explicitly 
spell out the concept of brain death; and 3) sections 2-5 were deleted. Of 
course, if these modifications were made, the bill would appear very similar 
to the Uniform Brain Death Act. 

The MMA Ad Hoc Committee on Death has taken a strong position that, if a 
brain death bill were to be passed, it should be a substantively good brain 
death law, and I feel strongly that we should not compromise our principles 
in this regard for any short-term political gains. I would hope for these 
reasons that a bill such as the AMA proposal will not be seriously considerec 
as an alternative to the Uniform Brain Death Act. 

Sincerely, 

Ronald E. Cranford, M.D. 
Chairman, Ad Hoc Committee on Death, Minnesota Medical Association 
Associate Physician in Ne urology, Hennepin County Medical Center 

REC/rr;;f 
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MEMORANDUM 

TO: 

FROM: 

Ronald Cranford, M.D. 
Merle Mark, M.D. 
Jule Hannafor:~ 
Gregg Orwel( I 
Jim Sova ,/ j V 

February 9, 1979 

RE: A..~ MODEL BILL TO PROVIDE FOR A DETER..~L.~ATION CF DE.ATii ~-

Enclosed is a copy of a model bill as approved by the AL'1A Board of 
Trustees in January providing for determination of death. We would 
appreciate your comments and thoughts on this model legislation as 
a possible alternative to the proposed Uniform Brain Death Act. 

We would like to receive your comments at your earliest convanience, 
as some legislator .nay possibly introduce this as a substitute for the 
Uniform Brain Death Act which, as you know, has engendered a great 
deal of opposition from the pro-life forces. 

Thank you for your assistance. 

JS:acs 
Encls. 

cc: David McCuskey 



IH THE GENERAL ASSEMBLY 

STATE OF -------
An Act 

January, 1979 

· ,,-

). 

To Provide for Determination of Death 

Be it enacted by the People of the State of , represent~c -------
in the General Assembly: 

Section 1. A physician, in the exercise of his professional judgment, 

may declare an individual dead in accordaoce with accepted medical standards. 

__ ?._u~~- declaration may be based solely on an irreversible cessation of brain 
---- ---. ------- --1 
~---~ur:!ct_,on._ _ -~-----= 

Section 2. A physician who determines death in accordance with section 

1 is not 1 iable for damages in any civil action or subject to prosecution in 

any criminal proceedi~g for his acts or the acts of others based on that 

determination. 

Section 3- Any person who acts in good faith in reliance on a determi-

nation of death by a physician is not liable for damages in any civii action 

or subject to prosecution in any criminal proceeding ·for his act. 

Section 4. If any provision of this Act is held by a court to be 

invalid, such invalidity shall not affect the remaining provisions of the Act, 

and to this end the provisions of this Act are hereby declared to be sevcrabi~. 

Section S. The Act shall become effective from the da~e af ------
enactment. 

-AMERICAN MEDICAL ASSOCIATION, PUBLIC AFFAIRS DIVISION, LEGISLATIVE DEPARTH~~if-



EXHIBIT A 

Rough Draft -- by Joe Boyle 

A Suggested Outline for a Right to Lifer's Handbook on Euthanasia 

I Introduction 15 pages 
A. Definitions 
B. Areas of right to life concern 
C. Demographic and socio-economic context 

Part I Legal Questions 130 pages 

II Definition of Death 
III Euthanasia English Background 
IV Euthanasia American Background 
V Justice in distributing life saving resources 
VI Possible Pro-life approaches 

- On death with dignity 
- Constitutional Amendments 

Part II Moral/Social Questions 75 pages 

VII On Killing and Letting Die 
VIII On Ordinary and Extraordinary means 
IX Is death a good? 
X The Quality of Life Ethic 
XI The morality of killing 
XII Who's imposing morality? 
XIII Making the pro-life ethic live 

- Hospice concept 

"I have been thinking about the euthanasia handbook a bit and I enclose a pre-
liminary outline. First: our task is not primarily a research job. Between 
Germain's book and the Horan/Mall volume we have all the information we need. 
The job is to organize the material in a clear and simple way that right to 
lifers can use and understand. So what we need is a 220 page book that covers 
all the issues in a non-hysterical way. It should include 1) the state of the 
question on each issue, 2) the anti-life view and arguments, 3) the pro-life 
critique and options, and 4) an annotated bibliography of the most important 
material." 

"Second: a possible procedure and timetable might go as follows: 1) develop 
and pre·sent to the board a preliminary outline and rationale, 2) get relevant 
board members and advisors to develop and improve the outline to the point that 
all the essentials are included, 3) come to agreement about a detailed outline 
by the first of the year, 4) assign parts to writers and get drafts by the end 
of March, 5) send MS to relevant board members and revise by the end of May, 
6) to the printers by early June." 

., 




