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Honorable James M. Cannon
Executive Director
Domestic Council

The White House
Washington, D.C. 20500

Dear Mr. Cannon:

Since the President announced his government-wide effort

to reduce the number of reports, 37 percent of the
President's goal was met in the first two months (as of
April 30, 1976). While this achievement is commendable, we
have a particularly tough task ahead. By June 30, 325 more
reports must be eliminated government wide.

I would like to share with you, the President's thoughts
in recent speeches.

"When I was in the Congress, when I was Vice President,
and now as President, I keep hearing that individuals
and businesses are overwhelmed with forms, government
information requests, so I asked the Office of Manage-
ment and Budget how many Federal Government forms are
there that are sent out to individuals or groups

or businesses. It was 5,200. I issued an order -

and it darn well better be lived up to - they

(Federal departments and agencies) had to cut that

10 percent...and they have a couple of months to go."

The President's remarks at the

Mary F. Sawyer Municipal Auditorium
in LaCrosse, Wisconsin.

March 27, 1976

His message is clear and has been made in Milwaukee,
Dallas, Indianapolis, and other cities around the country
during the past few weeks.



In order to properly evaluate how we stand in achieving the
initial goal of the President's paperwork reduction program,
I am requesting that each department and agency submit a
brief progress report to OMB by May 26 with:

1. A list of repetitive forms eliminated to date;

2. Candidates in the agency inventory for elimination
by June 30;

3. Total percentage reduction in repetitive forms
expected by June 30 and estimated savings in
reporting burden; and

4. Problems encountered to date and expected in
achieving the President's goal.

If you have any questions, please direct them to the
Clearance Office, 395-45209.

Sincerely,

Z__Pa_

Fernando Oaxaca
Associate Director for
Management and Operations



ST T T T T T TTMEETING TO DISCUSS T

)

/ ‘ o,
)

~

THE WHITE HOUSE

WASHINGTON

May 18, 1976

ADMINISTRATION'S POSITION ON ANTITRUST LEGISLATION
- Wednesday, May 19, 1976
9:00 AM - (30 Minutes)
The Oval Office

From: Edward Schmultsg
I. PURPOSE
To meet with Senator Hruska and the Attorney General to review the
status of pending antitrust legislation and discuss the Administration's

position.

II. BACKGROUND, PARTICIPANTS & PRESS PLAN

A. Background: On April 6, the Senate Judiciary Committee
completed mark-up on the Hart/Scott Antitrust Improvements
Act (S. 1284). The bill is scheduled for Floor action this week.

In the House, three of the major provisions of S. 1284 are being
considered in separate legislation. The so-called parens patriae
bill has been passed and the Civil Process Act amendments were
approved on May 18 by the House Judiciary Committee without
objection. ' - .

On April 2 Senators Hart and Scott met with Justice Department
and White House Staff to urge Administration support for their
legislation and to determine possible areas of compromise. We
reemphasized the views expressed in your letters to John Rhodes
on parens patriae and Peter Rodino on the Civil Process Act
Amendments,

On May 4, 1976, you met with the Attorney General, Assistant
Attorney General Kauper and White House Staff to discuss the
Administration's position on the pending antitrust legislation.
At the meeting you indicated that you wanted to hear Senator
‘Hruska's views prior to making any decisions conceming
negotiations aimed at finding an acceptable bill in the Senate.

,;"( -
i
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On May 7, you met with Senator Hruska on Air Force One

and heard his objections to S. 1284, :
- As you know, we are being urged by Senators Hart and Scoft -
to enter into negotiations aimed at producing an acceptable bill,
B. Participants: Senator Hruska, The Attorney General,

Philip Buchen, Max Friedersdorf, James Lynn, Jack Marsh,
Jim Cannon, Bill Kendall, Ed Schmults,

C. Press Plan: None. Meeting not to be announced. White
House photographer only.

III. TALKING POINTS

1. The purpose of this meeting is to review the status of
antitrust legislation currently before the Congress and
decide what approach we should take in working with the
Congress.

2. Roman, perhaps you would begin by giving us an overview

of the Senate's plans for action on S. 1284 and what you
would like to see the Administration do.

Iv. ATTACHMENTS

Tab A - Outline of major features of the pending bills.

Tab B - Options Memorandum, with attachments, prepared
by Ed Schmults
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THE WHITE HOUSE

WASHINGTON

April 14, 1976

MEMORANDUM FFOR THE PRESIDENT

et
PROM: EDWARD C. SCHMULTS \3<f
\,
NN
SUBJECT: Antitrust Legislation Now Before Congress

Issue

This memorandum outlines the status of omnibus antitrust
legislation pending before the Congress and requeZzts your
guidance as to how we should proceed.

Background

The Administration has in the past been the champicn of
vigorous antitrust enforcement and reducing government
regulation while Congress has largely been playing "catch-
up” ball. Recently the Administration's positive anti-
trust policy has been criticized by Members of Congress

and others because of our position on antitrust legislation
before the Congress. (See attached letter from Chairman
Rodino at Tab A.)

Nevertheless, Senators Hart and Scott, as a culmination

of years of work, are anxious to see important antitrust
legislation enacted into law this year and are anxious

to work with the Administration to arrive at an acceptable
bill.

Status of the Legislation

On April 2, Senators Hart and Scott met with White !ouse
senior staff to urge firm Administration support for the
legislation and to determine. possible areas of compromise.
We outlined to them the Administration's objections to

this legislation and recmphasized the views expressecd in
your lettcrs to John Rhodes on parens patriae and

Peter Rodino on the CID bill (see Tab B). Shortly there-
after, on April 6, the Judiciary Comuittee completed mark-up
on its legislative proposal, the Hart-Scott Antitrust
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Improvements Act (S.1284). In the course of that mark-

up, both Scnators referred to the White Hourc meeting and
indicated their belief that suitable negotiations could

begin soon after the mark-up. They stressed flexibility

and a désirc to accommodateé Administration views. —

In the House, three of the major provisions of S.1284 are
being considered in separate legislation. Following your
letter to Minority Leader Rhodes on the parens patriae
legislation, the House passed this bill, but modified it
to reflect some of your reservations concerning specific
provisions. The House Judiciary Committee will soon take
up the Administration's proposed amcndments to the Civil
Process Act. Your March 31 letter to Chairman Rodino
urged favorable consideration of this legislation and
requested the Department of Justice to work closely with
the Committee on this bill.

Following action on the Civil Process Act amendments the
House Judiciary Committee is also expected to consider
premerger notification and mandatory stay legislation.
The Senate bill has a similar provision.

On March 31, Justice, Treasury, Commcrce and the FTC agreed
on a position on the major provisions of the Senate and
House legislation. We have compared this position with

the bill reported from the Senate Judiciary Committee on
April 6 and believe that it would be possible to negotiate
an outcome close to this position. It is probable that if
legislation is enacted, it will be an omnibus bill. There-
fore, we are outlining below the main features of this
bill.

1. Parens Patriae. Any such omnibus legislation probably
would include a modified parens patriae provision as
both Houses are determined to make parens a condition
for enactment of the Administration's civil process
bill. Your March 17 letter to Minority Leader Rhodes
expressed serious reservations regarding the basic
principle of parens patriae, which allows state attorneys
general to seek damages in Federal courts as a result
of Federal antitrust violations.

In addition to your problems with the basic concept
of parens patriae, there are other major points of
difference between the Administration's position

and the legislation being considered in the Congress.



The current Scnate version of the parens patriae bill

is a significantly broader bill than that which recently
passed the House. The Senate bill as it now stands is
subject to the same criticisms we have directed at the

——House—bill— Hevertheless,it-scems-gquite likely that

substantial amendments in this provision could be
accepted by the Senate. '

Negotiable areas of importance to the Administration are:
limitation of scope to price fixing, elimination of
statistical aggregation in private class actions,
reduction to single damages, prohibition of contingency
fees and discretionary rather than mandatory award of
attorney's fees. For a further discussion of these
issues, see Tab C. :

Antitrust Civil Process Act Amendments. The Senate and
House bills are in most respects compatible with the
Administration's position.

The Administration favors deleting the use of the
expanded civil process powers in regulatory agency
proceedings. It is anticipated that the House will -
delete this provision.

The Administration also seeks exemption of information
obtained through this process from public disclosure

under the Freedom of Information Act. Although it is not
clear that such an exemption is necessary, many businesses
fear the possible applicability of the FOIA. The Senate
may be reluctant to grant such exemptions, and it may be
easier to achieve the exemption in conference.

Also, the Justice Department opposes a recent amendment
in the Senate bill which would require them to reimburse
third parties for expenses incurred in an antitrust
investigation.

There appears to be a good chance that these modifica-
tions will be accepted. However, there will be some
business opposition to the Civil Process Act amendments.
Bill Seidman's memorandum to you on this subject is at

Tab D.

"
£ O
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for a propoarly madified pre-mcrger notification procodive.
The final Scnale mark-ap provic=ss CHEL if a noryer is
challenged by the GCovernmeni, consummation of the merger
may he stayed until ths court issues a decision on a
reguest for a preliminary indunciicn. Hevever, the
stay can not cxcaed 60 days.

The burden would be on the dofendant to demonstrate why
a preliminary ihjunction should not be issued. Senator
Scott has indicated a willingness to narrow this further
by shifting the burden of proof from the defendant to
the Governmeut and to reduvucing the stay periocd.

The House will consider s similar provision. Although
there is strong suppert for some such provision, the
Administration has been against any autometic stay
provision.

4. Miscellancous Arendments. The Senate bill also contains
a variety of miscellaneous provisions but the Administra-
tion only supperts a provision which would amend Sectiion
of the Clayton Act (mergers). This change is necessary
because of a recent Suvreme Court decision limiting the
scope of Section 7 of the Clayton Act to reach only
viclations "in" rather then "affecting” interstate
conmerce. The Administration continues to oppose
expanding -thc scope to othar sections of the Clayton
Act and the Robinson-Patmun Act.

The Administration also opposes a provision which would
authorize dismissal of claims or defenses of any party
who relies upon foreign statutes to justify a refusal

to comply with a discoveryv order. The Justice Depariment
wourld also like to modify a provision requiring mandatory
awvard of attorney's fees for injunctive relicf under the
Clayton Act. Justice prefers discretionary awards. No
similar miscelleneous provisions are likely to be
considered in the House. :
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5. Declaration of Policy. Finally, the Senate omnibus bill
contains a collection of assertions ard conclusions
about the commitment of this country to a free enterpricse
system, the decline of competition as a result of

""" “oligopoly and monopoly, anmd the positive dmpactof —— ———

vigorous antitrust enforcement. It has becen criticized
as not being based on cconomic conscensus nor logically
connected to the procedural matters dealt with in the
body of S.1284. The Administration has previously taken
no position on this provision.

Although scme of the least supportable language has

been eliminated in the Senate mark-up, the Administration
would favor the elimination of this policy statement.
However, the Departments do not view further modification
or elimination as important as the modification of

certain substantive portions of the bill which are

-~ considered above. Attached at Tab E is a table summarizing

the various provisions of the House and Senate bills.

Options:
At this stage, we have the following options:

l. Do not compromise the present Administration position.

2. Negotiate with the Senate to try to produce an
acceptable bill prior to a Senate floor vote early
next month.

‘3. Schedule a meeting to discuss these options.

The first option has a number of risks. If the Administration
takes no action, then it is likely that the Congress will

pass an unacceptable bill thus generating pressure for a veto
sometime this summer. On the .other hand, there is some chance
that Administration silence at this time could slow down

the legislation in both Houses so that the legislation would
not be enacted. For example, an effort to filibuster the

bill in the Senate is possible.

Option 2 could substantially increase the chances of Congress
passing an acceptable bill. With your support, it is likely
that the White House staff and the Justice Department can
work with Senators Hart and Scott to agree to desirable
amendments prior to a Senate vote early next month and

avoid undesirable amendments on the Senate floor. This

ol
.\

,,.f{')"’&\
[ 'A/*/ﬁ\;
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option would also help stimulate the Housc to move on the
Civil Process Act amendments and an acceptable premerger
notification bill.

Option 3 recommends a policy meeting on this subject, prior .
—to-your-choosing-between—options-Jl—and—2.—Ve believethat;/ ——
in light of the complexity of the issues and the highly

fluid political environment, we should meet with you as

soon as possible.

Decision:
Option l: Do not compromise Administration position until

Senate and House conference a bill
(Supported by

Option 2: Work affirmatively with Senators Hart and

" Scott to try to produce an acceptable bill
prior to a Senate floor vote early next
month (Supported by

e s

Option 3: Schedule a meeting
(Supported by
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— March 17, 1976 _ e

The President
The VWhite House
Dear Mr. President:

I was extremely distressed to learn today that you have withdrawa
your Adoinistration's carefully articulated and irequently repceated support
for H.R. 8532, the Antitrust Enforcement Improvement Act (Parens Patrize).

In my judguent, enactment of this bill would constitute unquestion-
ably the most significant contribution to antitrust enforcement and the
deterreance of widespread antitrust violations in more than a quarter century.

The basic premise of the bill is that wmany if not mcstL antitrust
violations have their principal impact upon the consumer, who pays wmore for
goods and services than he would if there were free and open competition.
The need for the bill arises because under our present antitrust enforcement
schene, the consumer has no effective mechdnism for secking redress, in
light of the small value of individual claims and the enormous cost and
complexity of antitrust litigation. As a result, many viclations zo unpun-
ished and corporate violators reap -- and retain -- billions of dollars in

illegal profits every year.

The bill would fill this enforcement void by empowering state
attorneys general to bring antitrust suits on behalf of consumers in thei
states injured by antitrust violations. It would create no new subst:leve
antitrust liability. It would merely provide for the first time an effective
mechanism for the vindication of existing consumer claims and the enforcement

of long-standing policy.

The case f{or this bill has been made repratedly and wost persua-
sively by authorlch representatives of your own Administration. On March
18, 1974, Thomas E. Kauper, Assistant Att01nuy Ceneral in charge of the
Antitrust Division, testified generally in favor of an earlier version of
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H.R. 8532. Hec suggested a number of amendments, many of which were
incorporated in the draft approved by the louse Judiciary Cormittee on
July 24, 1975. The Adninistration's vicws regarding the Coumittee bill,
the present H.R. 8532, were sought again following Committee action.
Once again, lir. Kauper was forthright in his support of the nmuasure.
In a2 letter to we dated Septezber 25, 1975, Mr. Kauper stated:
v

The Administration has taken a position in suppor' of

the basic concept of permitting a State to suc on behalf

of its citizens for damages sustained because of iolations

of the Sherman Act. H.R. 8532 would establish a torkable

mechanism for assuring that those antitrust viola jons

which have the broadest scope and perhaps the mos* direct
- impact on consurers do not escape civil liability.

Mr. Kauper went on to suggest one or two amendmen“s designed to
strengthen the enforcement potential of H.R. 8532, concludiig:

While we think the further refinements suzgested :bove
would strengthen the bill, we would still urge en ctment
of this legislation.

Mr. Rauper's lettar made it clear that this was tie mature and
considered position of the entire Administration:

The Office of XManeszement and Budget has advised this
Department that it has no objection to the submis .ion

of this report from the standpoint of the Adminis :ratiom's
program. ;

?
Within the last menth, while testifying on anothec matter, Mr.
Kauper went out of his way to praise H.R. 8532 and the Judi:iary Comanittee's
contribution to antitrust eniorcement in reporting it to th: House.

23 ‘ e o . - 3
] These views were achoed recently in a significant speech by Deputy
Assistant Attorney Gencral Joe Sims, who stated in Rallas, '‘exas, on February
b ] ] J
27. 1976 that "as we put more resouces into the field, we continue to find
3 p 3
that price-fixing is a cormen business practice." Pointing to the nced for
pending legislation to provide greater antitrust enforcement capability, Mr.
Sims went on:

Strangely enough, while the business community is taking
a strong public stand for free enterprise as a concept,
it is also mountiny an enorious lobbying effort in an
attempt to delay, to cut back or to prevent the passage
of such legislatien.

And so again, the call for a return to free enterprise .
takes on a sozewhat hollow ring. 1
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The Administration's

support for the previsions of HN.R. 8532

has likewisc been repeatcedly expressed in the Senate. Mr. Kauper testified

in favor of Title 1V of S. 1284,

and as recently as February 19, 1976, Deputy Attorney Geneial Hareld
support for Title IV in

1975,
Tyler expressly veaffirmed the Administration's
letter to the Minority Leader of the Scnate, the Honorable Hugh Scott,
is a cospon sor of S. 1284,

3SR

the counterpart of H.R. 8532

P . - S EF

Even more is at stake than the credibility of considered statements
by high ranking and fully authorized officials of your Administration.
withdrawal of this long-standing support for H.R. 8532 is utterly at odds with

in May of

a

Your

W0

your oun repeated statements favoring vigorous and effective enforcement of
the antitrust laws.

you have on numerous occasions.

.

I could not put the case for the necessity of effective antitrust
enforcement to the continuation of a free competitive economy better than

of Congress:

To increase productivity and contain prices, we must end
restrictive and ccstly practices, whether instituted by
Government, incustry, labor, or others. And I am deter-

mined to return to the vigorous enforcement of the antitrust

laws.

-

On April 18, 1975, you told the White House Conference con Domestic
and Economic Affairs that "Vizorous antitrust enforcement must be part of the

effort to pronote competitlon.

In your most recent State of the Union message

On October 8, 1974, you told a Joint Seusion

on Januvary 19, 19786

you told the Congress that "This Administration . . . w111 strictly enforce
the federal aatitrust laws."

You put the matter psrhaps moest cloquently in your remarks to the’

Amerlcan Hardw rare Manufacturers Association on August 25, 1975:

It is sad but true -- too often the Governmen: walks with
the industry along the road to =snopoly.

The end result of "”Lh special treatrment prov-des special
benefits for a few, but powerful, groups in tle econouy

at the expense of the taxpayer and the consumcr.

Let me emphasize this is not -- and never will be -- an
Administration of specinl interests. This is an Adnminis-
tration of public iaterest, and always will be just that.
Therefore, we will not permit the continuation of monopoly

, privilege, which is not in the publiec interast. It is ny
job and your job to epen the Arericon marketplace to all

COorers.

Despite these ringing declaralions of commitment to antitrust

co-
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policy and enforcement, vour actions in recent weeks have struck repeated

0p
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The President —lm T ek 17, 1976

blows at the hopes of the Arerican people that these goals would be
realized. On February 19, 1976, despite previous affiruations of Adminis-
tration support, you withdrew, through Deputy Attormey General T ier, your
blessing from important injunctive provisions of Title V of 5. 1284,

_ On March &4, 1976, an obviously distressad Assistant Attorney
Gencral Kauper had to tell our Committee that thée Administration opposed
S. 1136, already passed by the Senate, which would have committed significant
additional funds to the federal antitrust enforcement effort. '

And yesterday you withdrew from almost two years of public support
for the concept of H.R. 8532.

. I hope that you will reconsider your pronouncement of yesterday
and reaffirm your earlier support for a bill designeé¢ to put sorely needed
teeth in our antitrust enforcement schene.

Otherwise, everyone will have lost significantly. The considered
pronouncements of your Administration on pending legislation will lose all
credibility if the rug is to be pulled out repeatedly by last-minute
presidential action. More important, the consumcrs and businessmen of this
country who stand to benefit from free and cpen competition and the attendant
reduction of inflation will have lost the assistance of a truly significant
piece of legislation.

The antitrust laws are the basic charter of our free enterprise
system, and I urge you to join in the cffort to secure their vigorous

enforcement in the public interest.

Véry truly &ours,

“PETER W. RODINO, JR.
-€hairman

PiWR:edg
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Oifice ol tie Wilte House Fross Scerctuasy

ANE WMLTE UOUSE

TEXT OF A LETTER BY THE PRESTLENT
TO RECRESENTATIVE JOili J. PUHODES

.

March 17, 1976

Dear John: E ] - :

.

As 1 outlined to you on Tuesday, March 16, I suppourt vigorous antitrust enforcement,
but T have serious reservations concerning the parens patria=s concept set forth in
the preseat version of H.R, 8532, '

I question whether federal legislation is desirable which authorizes a state
attorney genaral to sue on behalf of the state's citizens to recover treble dzmages
that result from violations of the federal antitrust laws. Tha states have tha
ability to zmsnd their owa antitrust laws to authorize parens patriaz suits ia
their owvn courts. 1If a state legislature, acting for its own citizens, is not
conviacad the parems patzizc concept is sound poliecy, the Admianistracicn questions
whethzr the Congress should bypass the state legislatures and provide state attormeys
genaral with access to the federal courts to enforce it. e

In addition to ny reservations about the prinziple of parens patriaze, 1 a1 concerned
about some specific provisicas of the lezislation developed by the House Judiciary
Coraittee. i

The present bill is too broad in its reach aud should be narrowed to price fixing
violations. This would concentrate the enforcement on the most important anti-
trust violations. ;

In addition, the Administration is oppesed to mandatory treble damaze awards in parens
patriae suits, preferriag instead a provision which would linit awards enly to the
damages that actually result frow the violatiaon. The vieé that federal penalties
wvere inadequate, which has been used to justify mandatory treble dama2ges in the past,
is no longer justifiable given the substantial increases in these penalcies in

recent years. -

The Administration opposes extension of the statistical aggregation of damages,
beyond parcns patriae legislation, to private class cction suits bacause this is
outside of the appropriate reach of this legislation.

Finally, the Adwinistration prefers discretionary rather than mandatory award of
attoruey's fees, leaving such awards to the discretion of the courts.

During the last two years, the Adninistration has sought to improve federal

enforcement efforts in the antitvust area and the resources devoted to aatitrust
enfcrcenanr hava increasad substantially. 1o Dacenber 1974, T sigaed the Aaticrust
Penaltics and Procedures Act which increased manimum penaltics from $50,000 to $1 willion
for corporatioas and $100),000 for indiviguals. As I indicatod above, I suppoere

vigorous aatitrust eaforcement, but I do not believa H.R. 8532 is a respousible way

to enforce iederal antitrust laws. i

Sincerely, ” . g
g ' : s ) iy
= e . s ™ O
g . /ﬂb
/s/ Gerald R. Ford : >,
The Honorable Joha J. Rhodes : . \C%
Minovity Loder ' : ! A
Houxa ¢f Reprosentatives N

Washington, D.C. 20515 \ = ' =t



:  TAB B

THE WEHITE HOUSE

WASGHINIGTON

‘Marxch 31, 1976 :

De¢ar Chairman Rodino:

During the last year and a half, my Administration has supported
effective, vigorous, and responsible antitrust eniorcerment. In
December 1974, 1 signed legiclaiion increasing pennliies for
antitrust violations. In addition, I have submitted scverzl legis-
lative proposals for rezulatory reform which would expand
competilion in reguvlated industries. Assuring 2 free and com-
petitive economy is a keystone of my Administration's ecoromic
program.

In October 1974, I anmounced my support of amendments to the
Antitrust Civil Process Act which would provide important tools
to the Justice Department in enforcing our antitrust laws. My
Administration reintroduced this legislation at the beginning of
this Congress and I sirongly urge its favorable consideration.

I have asked the Department of Justice to work closcly with
your Committee in considering this antitrust legislaticn. X
would hope that the result of this cooperation will be eifcctive
and responsible antitrust legislation.

Sincerely,

At
/%ﬁ%’/ it

The Honorable Peter W. Rodino, Jr.

Chairman :
The Committce on the Judiciary
MYouse of Representatives ° .

Washington, D, C. 20515 - FOR N
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The flousceparsed pareas vaessae BilY O (H.R. ©532) apd Titie IV

z
O 5.

1:“1~

123
Cozcai ttoe
J"C.a]‘ oL S

g Lhe Senacs (.\)!.I:"{;J'}!Jllfi; on which (he Judiciesy

conpleted aciion on April 6, uifor in a nupbox of

IV haa beon a signifiETn*1y Lroacsr biXl which was
narrowed in the Senate mark-up in two wivs:

The Iousﬁ~p
compares wi

1.

2.

1.

(5, ]

A provision which woulﬂ azuthe
recover Ganaeucs to ihe "genora

.] ecangx"" oif thsa
State or its wolitical subaivisi :

l-‘"' ;a

te e¢pply in general to future

The bill was rRodificd
er than retrospectively.

viojations, rath

geed bill, which was narxowaé substantially,
th Title IV as follow

Scora. The Hovse bill vas, in practical effect,
narrowad te wiliful price-fixing violstions only,
by permitting statistical aggrega:ion 0f damaqcs
only ia such cases. The Scnatle varsion applies
to violations c¢f the Sherman Act.

Statistical rocrocaticn in Privats

The house climinatec a pLOVlSlO tO |

aggregution in consumar class action suit. The
Seuate retai .ed this provision.

'Da"?c¢s. The House provided fer a court deternined

reguction cf damages fron trehle to einglie damzges
if & defendant could prove he was acting in gocd
faith or withecut reason to beliegve he violated :the
antitrost lavg, | ;}e Senate bill provides for
mancatory award of trceble damace.

Atfor“"yv i'ces.  Both the liouse and Senate provide
that a court mav award reasonable attornev's feoos
to a prevailing delcendant upon ’1n01nn the state

i
e
attorney gencral acted in bad £

Continvency Pvas. The llouse provided for a flat
ban aaoinst contingensy fee arrancenont. The

Senrate Lill reauires the avnreval of the court fo
20y attemoy od arranverent accoXding te staniay
svitorio (e, awrhor 0! hours of cimo “ultnp*,*u
by roazouable Lourly rate, wijusted up or down for
risa; complonisy, or othoy” Lactors).

7. e 14
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Although a fundamental issue as to the principle of parens
patriac legizlation remains, Lhe House bill is much closer

to the medifications faverocd by the concerncd Dopartrmonts.

These are: limitation of scepe to price-fixing; climination

of statistical aggregation in private actions and reduction

to single damages in certain cases (poswibly ovemra flat— ——— ——
limitation to single damages); prohibition of contingcncy

fees.

The Justice Department is also exploring options that would
regquire prior rederal action or approval, befoure an action
/could be taken by a state attorney gencral under the parens

patriae provision.




FRAS TN v

THE VWHITE HOULE

VWASHINGTOL!

March 29, 1976

HELMORINIDUM FOR: THE PRSI DHAT :

| ey
FROM: , L. WILLILN SEIDMAK  “dF w
EUBJIECT ¢ Administration Zntitrust Lesislation
Issne
Should the Administration reaffirm its supoport for iLha
anendments to the Antitrust Civil Process 7ot {tha CID
hill)? If so, should a U*caLaen ial letter statinge this
position be forwarded to the Judiciary Coumittoes?

Baclkaround

<5

Congress is moving toward enactweut this spring of cunibus
antitrust Jeaislation. The Senate Jdudicinry Comaiiing is.
in the process of marking up S. 1284, "th:.uartusm;tt
Onnibus Antitrust Act,” and a final vote is exvacted on
April ©. A brietf sunmarj, prepared by the Justice Dzpavt-
ment, of S. 1284 and the positicns taken to date by the
Adninistration on its various provisions is set foril at
Tab A.

A

In the House, the various titles incozporatca in 8. 12834
are being considered separately. INH.R. 8532; the paruns
patriae bill, recently passed the House vith amenamencs
that reflected seone of the econcerns raised in the MNarch 17
letter to Concrescemzn Rhedes. A pre-mergey nohlflb:cion
bill similar to 'fitle V of S. 1284 will be intrcducad
shortly by Clhoirwan Rodino. Finally, the House Ju telary
Subconnittea is scheduled to mark up on MHarch 31 the
Acduinistration's proposal for amendments to the antitrust
Civil Process Act (H.R. 39), which would allow the
Department of Justice to take testimeny in pre-complaint

antitrust investigations. .

This legislation has come under heavy attack from the
s ommunity. The modifications of the Administraticn®:
position on the injunctive reliel provisions for mergoers
1284 and the licuse vareons pabtriae hill have beo




interpreted as resulting {rom husiness praessoro.  Con-
secgueontly, Senator Scoblt has roeduaczsead thal he and

Scnator Hart most with you to explors the doe fon o 1 ok
an acceptable position on the Scnate bill.

—-—Phe—timingoflegistztive action TEgui¥zs Thal the
‘AMuministration position on the House and Senseoe legislatioon
be conmunicated quickly.

The Civil Proccts Act Amendments (H.R. 39)

‘These amendment

S, t gethar with lcgivjation te increase
- -antitrust prndl tie

s, were endorsed in youx Econowmic
Address of Octob 2X 8, 1974. The increcase in penaliliss was
enacted and 31a1 into law in Decewber 1974, but the
Civil Proces cL amendmants died in thoe $3xd
Attorney Ge nerol Levi resubmiticd this legi: : ;
94th Cengress and hearings have been held in bLoth Houses

The present Civil Process Act wes enacled i

st the Department of Justice in investi
antluruqt viclations. The Act helps the D= Lo
in advance of f£iling a suit, whazther a violiation hac
It was enacted bacauce p: ~complaint discovery was pr
to having the governmsnt £ile conplaints based uvpon s
or inaccurate information. It was design“ﬁ to mazke
nore informed cdecisions by Justice prior to ecreating the
burden, expensc, and 1dvcrse publicity of a full govermaenc
lawsuit. ' -

The 19262 Act, however, was a linmited effort. The Antitrust
Division may only serve the Civil Investigative Demand
(CID)-~a pre-complaint subpoena--on suspocted viclotors,
the so-called "targets". The CID may only be sexved on
businesses for the purpose of cbtaining dccuments ralevar
to the investigation.

The proposed lecgislaticn would permit CID's to bz issued

not only to "targets" of the investigation, but also to
third parties--~customers, qupblicr s, competitors—-who may
have information relevant. to the investigation even though
they themselves are not suspected v1olators. CIR's could
thus be served not only on a business cntity, but also on
individuals (e.g., a witness to a meeting). Also, a CID
recipient could be compel‘oﬂ not only to produce documants,
but also to give oral testimony and answer wrlttcn guesticns.

/- FORRN
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The Justice Dopartment views enactment of this lq;h,Jaix,“
as a vital sitnp decigned to close a gap in theldx a
trust enforctiapnt authority. They belicvoe it ag necegeary

% v

to assure that the major increase in funds vaov.J‘-cq Lo
antiErust eﬂ*0fccmenL efforts during the 1'ﬁ£—m!0-.“;vetﬂ"“"“
o W3F] peutitived in the most cefficicat and effective mannci .

: The bill will accord the Depattmon; of Justice essentially
the same investigatory power » possassed by the FUC and
nuimerous other Federal agencie (L.g., Treaswy, hariculturs

Labor, Veteraens Administrat 1on, and most regulatory agencias’
In addition, at least 18 states (including Virginia, Texas.
Arizonza,  New Hampshire, Florida, and llew Yorl:) have enacics
sinilar legislation, most within the last ten years

espite the inclusion in the bill of a aziétv of safeguard:
to protect agzinst even the appearance of mmental over-
reaching, and ununerous chaﬂgo" in the legid on accerted
by the Justice Department and Judiciary Conmittee ‘5H£Lg,
opposition to the legisziztion from the businass comuunity
continu2s. Attached at Tab B is a discussion of the major
objections that have been raised.

o
(S

Option 1l:. Reaffirxrm Adninistration svpuort for the C1v11
Provess Lot anondments and relg.cﬁ lecisd .*ow
with a letcer Lo the louse and Senate dJudiciary

Comcitcteas.

In light of the Administration's recent modifications in its

position on premerger notification and percas patgﬁqp, the

Justice Department believes it is essential o reaiil

writing our support for the amendnents ko the antitr th CLvij

Process Act. A proposed Presidential letter o the Chairmen
pi

l'!

of the HNouse and Senate Judiciary Committees reafifimmiing vou
support for the amendment:s is attached at Web C. ahis lettiex
also indicates that you have asked the Justice Depactuoent to
work with the Committeces 10 achieve passage of th- 1gg1 la--
tion. '

Option 2: Recaffirm Administration supvort fer the Civil Pro-
cess Act amendwments by instructing Justice to in-
dicate such support during thes house mari-np sessi:

This appreoach would reaffirm the Administration's support
without highlighting your personal involvement. uowever,
Justice indicates that several mombors of the House Judiciary
Committec have said that in light of the chuﬁqo of Administr
tion position on parens patriae and nuch media specoculation oo
this icsue, they cannot accopt an OupLCbulOH by the Dopart-
ment of Justice as a reliable c\prumsmon of your position on
this issue.

a ....111




Option 3: Instruct Justice to indicabe Zdininisteonii

TPy G

tmn {0 thz ( v I’*‘nu' 5 ACE smondiao LI 7."- e
flousns mark-un Lf#)JOl:

Such ¢ roversal of support almost certaionly world xeoali 3in
increased attacks on the credibility ol the adwiniel o tionts
—~“antitrus T PrograTT: —Itwould-alsotona o vndurminRyT U imlos
grity of Lthe Administration's process of clcaring jVULJL&LJGﬁ“

D(-’(_:_J‘:.'l on
Option 1 : Reaffirm Administration supvort for the
‘ Civil Process het amendments and welated
legislation with & Jletter to the Esuse and
Scnate Judiciery Comaittoes

Supported by: Treasury, Comasrce. Ju% Co.
Counselfs Oifice, 13, CEA

Option 2 Reaffirm Administration support fcr the
Civil Process Act amendments by instrveting
Justice to indicate such support during
the Hcuse mark-up sessic:.

Supported by: HMarsh, Friedersdorf

Option 3 In strLct JUUthP to indicate Administration:
X opposition to the Civil Process ARct amend-
ments during the house maxl-up secsion.

-

-‘n
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(CHART REVISED AND NOW AT TAB A.)
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1. Task Forces to Reduce Waste in Regulation
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COUNCIL OF ECONOMIC ADVISERS
WASHINGTON

ALAN GREENSPAN, CralRMan
PAUL W. MAcAVOY
BURTON G. MALKIEL

May 18, 1976

MEMORANDUM TO: EXECUTIVE COMMITTEE, ECONOMIC POLICY BOARD
FROM: Paul W. MacAvoy @kﬁ&

SUBJECT: Presidential Task Forces to Reduce Waste
in Regulation: Progress Report #1

In his speech before the Small Business Administration
Conference of May 13, the President announced the creation
of Task Forces to reduce the costs and delays from regulation
by the Federal Energy Administration (FEA) and the
Occupational Safety and Health Administration (OSHA). This
memorandum reports on the follow-on efforts to put these
and other Task Forces in operation.

1. Steps Taken to Date on OSHA and FEA Task Forces

The work plans for these two Task Forces have been
prepared and approved by both CEA-OMB staff involved and
by those in the agencies concerned with this effort
(attached Tabs A and B). The plans focus on operations
of the two agencies that (a) would likely benefit from
reduced or simplified regulations (b) are now the subject
of a limited reform effort from within the agencies, and
(c) can be affected by a reform effort within this
Calendar Year. The FEA plan expects some results by late
August, while the OSHA plan calls for dissemination of
simplified regulations on Parts D and L of the mandatory
standards by the autumn, and announcement of proposed
changes in Parts P and O before the end of the Calendar Year.
There is a substantial probability, however, that the work
will not be far enough along to make an announcement of
results this Calendar Year. ‘




The staffing of the Task Forces has begun. Individuals
will be detailed from other agencies to the object agency,
usually to the Office of the Secretary of the object agency
for a period of six months. A number of candidates have
been interviewed both to determine whether they are
knowledgeable in the current problems of the object agency
and whether they are interested in taking part in the
Task Force effort. Requests for detailing individuals
will be made next week. Requests have already been made
for detailing Philip Harter (Administrative Conference),
Douglas Harlan (HEW), and Jonathan Rose (Justice) to work
with me in setting up and chairing task forces.

2, Next Steps

Additional Task Forces should be put together in other
dependent regulatory commissions or agencies. Work is under-
way to evaluate the prospects for successful Task Force
operations in HEW, HUD, and Commerce. Those in HUD and
Commerce now do not look promising on the three criteria
outlined above. Further "opportunities" are needed.

Attachments



Tab A

Task Force on Improving FEA Regulation

I. INTRODUCTION :

FEA is currently systematically phasing out many of the
price and allocation regulations which have been in force
since the embargo of 1973-74. The Task Force on FEA will
study and make recommendations concerning simplifications
in FEA's post-decontrol price and allocation regulations,
and the procedures and regulations associated with FEA's
Mandatory 0Oil Imports Program. Also, the Task Force will
make improvements in the development process by which FEA
brings new regulations on-stream or modifies existing
regulations.

The regulations for "decontrolled" products are being
put on standby status for use in the event of another
severe supply interruption. The Task Force will consider
the regulations for all products, but particularly for
those still under control by FEA, to determine how these
regulations can be simplified in the current mode. Also,
the group will consider standby regulations with a view
toward recommending simplifications to these standby programs
should they ever be reimplemented.

IT. MISSION:

. to recommend simplifications in on-going and standby
FEA allocation and price regulations, and to-
recommend similar changes in the regulations and
procedures for FEA's Mandatory Oil Imports Program.

. to recommend improvements in FEA procedures for
developing and promulgating regulations.

ITI. FUNCTIONS:
1. Regulation Simplification .

a. Identify existing regulations to be reviewed,
specifying: :

. paragraph number and act which apply,

. the objective of each regulation, that is,
what it is attempting to accomplish.

-
-

ter



Identify the problems (i.e., subparts having
significant impact) or other characteristics
associated with each regulation, such as:

. the workload necessary to comply (this
includes the costs for reporting and
record-keeping),

. the impact of the regulation on various-size
firms,

. benefits accruing to those regulated, or to
other sectors (i.e. consumers, other
businesses, etc.) - relate the benefits
to the underlying objectives of the regulation,

. regulations which overlap, contradict, etc.,

. those sections of the regulation where costs
are not warranted with respect to benefits,

. regulations where firm compliance is very
difficult, and where the costs of enforcing
the regulations do not warrant their
continuation.

Propose simplified methods to accomplish the
basic objectives, considering:

. the possibility of proposing that no
regulation be promulgated,

. a method of achieving a higher level of
self-enforcement,

. merging related programs.
Recommend simplified regulations:
. prepare option paper on alternative proposals,

. select preferred options.



-3-
Procedural Improvements

a. Determine the basic requirements in developing
and promulgating regulations, specifying
legal constraints, the need for public comments,
and outside agency oversight authority.

b. Delineate the current FEA system of regulations
development, specifying:

. responsibilities of all participants,
. time-sequence of work flow,
. tasks performed by all participants.

c. Cite specific historical cases for subsequent
study.

d. Identify operational problems (e.g., bottlenecks)
in the current system, specifying underlying
causes. Specify difficulties such as:

. insufficient input from groups both inside and
outside the agency,

. problems in the relationship of different
FEA components involved in the process
(specifically, the relationship and
respective responsibilities of the Offices
of Regulatory Programs, Policy and Analy51s,
and the General Counsel),

. delays due to outside agency oversight and
review practices,

. delays due to manpower needs.
e. Propose improvements in procedures, including:
. changes in management control and responsibilities,

. changes in review powers of inernal and external
offices., -

. improvements in access to supporting information.

f. Recommend improvements in regulations development
process. Includes preparation of options papers on
alternate proposals, and selection of preferred option
to be implemented by FEA.



ANTZATION:
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V. PERSONNEL REQUIREMENTS:

1. Regulations Simplification

(GsS-14 o

petroleun or scarce commodities,

Procedural
Improvements

{16 Professionals plus
6 Support Staff)

Allocation Regulations - Four senior professionals

r above) familiar with the concepts of allocation of

but not employed by FEA.

Should be familiar with petroleum production, refining and

distribution systems.

or above

Possible Source

1l - Lawyer . Department of Justice

1 - Enforcement Specialist Internal Revenue Service

1 - Systems Analyst OMB

1 - Petroleum/Industrial Department of Interior
Engineer

Price Requlations =~ Four senior professionals (GS-14

) familiar with the petroleum industry and price control
mechanisms, but not employed by FEA.

NG

=owa,
¥
H

o~

20 %

(4)



Possible Source

1l - Laywer Department of Justice
1 - Enforcement Specialist . Internal Revenue Service
1l - Systems Analyst OMB

o 1l - Economist Department of Treasury

Mandatory Oil Imports Program Improvements - Three senior
professionals (GS-14 or above) familiar with the petroleum industry,
with particular emphasis on refinery economics.

Possible Source

1 - Lawyer Department of Justice
1l - Economist Department of of Commerce
1 - Refinery Engineer Department of Interior

2. Procedural Improvements - Four senior professionals
(GS-14 or above) familiar with organizational and management
practices in government, with particular emphasis on the
development of regulations.

Possible Source

1l - Lawyer FPC, ICC
1 - Operations Analyst Department of Defense
1l - Management Analyst Department of Commerce
. Department of Interior
1l - Program Analyst Department of Transportation,
etc.



Tab B

Task Force on Improving OSHA Regulation

The OSHA Task Force will center its attention on
revising the national consensus safety standards that apply
to general industry. These 50,000 standards have been
the subject of much criticism as being confusing, complex,
unrelated to safety conditiong, and difficult to under-
stand. The Task Force will attempt to clarify and
simplify and, where redundant, to eliminate standards.

In addition, where there are gaps in coverage, new
standards will be added.

For some months the Department of Labor has had in

operation an extensive program to revise two major subparts

of the general industry safety standards (Subpart D -

Walking and Working Surfaces, and Subpart L - Fire Protection)
and a standard for anhydrous ammonia, together representing
about one-seventh of the consensus standards. This effort

was undertaken in order to update and simplify those in effect
since OSHA adopted as mandatory the national voluntary con-

sensus in 1971. The Department of Labor is carrying out an
extensive solicitation of written public comments as a first
step in revising these standards. 1In addition to the request

for comments, a series of public meetings has been announced
for various locations in the United States, to provide direct
input from the public. Following the meetings and a full
consideration of all comments received, OSHA will propose as
soon as possible any necessary revision of these standards.

The Presidential Task Force will accelerate and extend
this initiative to revise consensus standards. It is
estimated that without additional staff resources, the
OSHA effort to revise all of the consensus safety standards
would take two or more years to be completed. The Task
Force .effort will add lawyers and technicians to complete
preparation of standards for comment and assist in analyzing
the public responses. The target for the Task Force effort
is to initiate public review of Subpart O (Machine and
Machinery Guarding) and Subpart P (Hand and Portable
Power Tools) by early fall. In addition the Task Force
will .address general issues concerning OSHA's standards
such as specification of design versus performance
standards, and the problems of incorporating rapidly
changing external standards by reference.
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Organization of the Task Force

The membership in the Task Force will be made up of
individuals both from within the Department of Labor and
from other agencies. It is necessary to have DOL personnel
in order to obtain the expertise to complete the work
accurately and quickly. It is also necessary to add individuals
from other agencies to enable DOL to carry on this expanded
work. Therefore the Task Force will have as co-chairmen
Joseph Kirk of OSHA, and Philip Harter of The Administrative
Conference of the United States. The operating Director
of the Task Force will be Anson Keller from OSHA. There
will be three additional members from within DOL, two from
the OSHA Safety staff and one from the DOL Solicitor's
office. The remaining members of the Task Force will be com-
posed of six attorneys and six engineers familiar with health
and safety regulation. Mr. Francis Lunnie will handle the
administrative details for the Task Force. In addition,
the Task Force will require four secretaries.

The selected personnel would be detailed from government
agencies for six months to the Committee on Regulation in the
"Office of the Secretary of DOL. They would be under the
direction of the co-chairmen of the Task Force and would be
given office space in the Department of Labor.

Work Plan

Work will begin immediately on preparation of the two
additional subparts of the consensus standards. This work
would put into place the process of review that is now
being undertaken for Subparts D and L. The subparts would
be prepared for publication in the Federal Register, request
for comments and information would be made to business and
trade organizations, meetings would be scheduled and
written comments processed when received.

The preparation for publication in the Federal Register
is the most important detailed step. Previous comments
have to be compiled, whether received from individuals or
national standards organizations. The enforcement
experience to date has to be reviewed, including relevant
commission decisions and cases. At this point, staff

s
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analysis of basic issues is also critical, including issues
as to whether more could be done to simplify the standards
by referring to certified equipment rather than specifying
the exact detail of each item as a piece of that equipment.
The final product of the review is the preparation of a
paragraph-by-paragraph presentation of existing standards
and comments received for the Federal Register.

Meetings on the additional subparts will be scheduled,
and comments will be received for sixty days after publication
in the Federal Register. After the comments have been con-
sidered, OSHA technical experts will prepare the proposed
revised and simplified standards with the members of the
Task Force. '



cc: Leach

THE WHITE HOUSE / /

WASHINGTON

May 21, 1976

MEMORANDUM FOR: DICK CHENEY éﬂo 1/4/
JIM CANNON v

BOB HARTMANN
JACK MARSH
BILL SEIDMAN

FROM: ED SCHMULTS \

As the attached editorials from the Christian Science Monitor,
the New York Times and the Wall Street Journal indicate,

I believe the President's Agenda for Government Reform Act
is off to a good start. The local press around the country

is also reporting it favorably. We are looking for ways to
maintain the President's 'out front' position on government
reform.

Attachments
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The Monitor’s view

Reforming the regulators
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REVIEW & OUTLOOK

Selling Regulatory Reform






