
















































































































































Justice Douglas believed that the Court should have decided the 
case of Chongris v. Corrigan, 409 U.S. 919 (1972), involving a challenge 
to the validity of certain zoning schemes which imposed height 
restrictions on use of land below flight paths. He wrote: 

Whether there has been a diminution in value of petitioners' 
property is not clear from the present record. Whether the zoning 
regulations themselves constitute a taking is necessarily involved, 
as is the question of the appropriate remedy for an aggrieved 
property owner. [Jd. at 921.] 

Also in the "substantial question" category is Albers v. Commis­
sioner, 414 U.S. 982 (1973), in which Justice Powell wrote a dissent, 
joined by Justices Douglas and Blackmun, stating that the three 
Justices would have granted certiorari in order to reconsider the 
earlier decision of the Court in United States v. Davis, 397 U.S. 301 
(1970) . Under Davis, a stock redemption by a closely held corpora­
tion, without a change in the relative economic interests or rights of 
stockholders, is to be treated as ordinary income. The dissenters 
described this rule as a "trap for unwary investors in small business," 
and facially contrary to the relevant code provisions. They added: 

It has been suggested that since Davis was decided March 23, 
1970, Congress has had more than three years to repudiate or 
ameliorate the Davis per se rule. With all respect, this suggestion 
seems unrealistic. Congress has had under consideration during 
this period a general revision of the Code as well as a broad 
re-examination of many of the fundamental assumptions under­
lying the present Code. It is unlikely that piecemeal adjustments 
would have been made during this period of study and re­
examination. Furthermore, the Davis rule falls most heavily on 
small family corporations unlikely to have specialized tax counsel 
capable of warning that Davis has converted § 302(b)(1) into "a 
treacherous route to be employed only as a last resort." B. 
Bittker & J. Eustice, [Federal Income Taxation of Corporations 
and Shareholders] at 9-9. It is these very corporations that are 
least likely to make their voices heard in Congress, since they 
have limited "lobbying" capabilities. (414 U.S. at 988 n.8.] 

Thus, in some 25 cases denied review during the two terms, at least 
one Justice found substantial questions that should have been given 
plenary consideration by the Supreme Court, and wrote an opinion so 
stating. To be sure, it is familiar learning that the Court's decision not 
to hear a case may rest on something other than the importance of the 
issues presented-for instance, the record below, the scope of the 
opinion, or the development of the law in the area. Justices other than 
the dissenters may have recognized the importance of the questions 
presented, but may nevertheless have voted against review on the 
ground that the case was an inappropriate vehicle for settling the 
issues raised, or because the issues did not appear ripe for a Supreme 
Court decision, or for any number of other reasons. Nevertheless, 
the dissents do point to issues which one or more Justices thought were 
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ripe for decision in the cases before them. If, as Justice White inti­
mated in Bailey v. Weinberger, the pressures of the Supreme Court's 
docket have forced the Justices to deny certiorari despite a conflict, 
it is certainly plausible that these same pressures have influenced the 
denial of certiorari on issues which are important but which have not 
yet given rise to a conflict. 

4. CASES REQUIRING STATUTORY INTERPRETATION 

The fourth category includes those cases which, in the opinion of the 
dissenting Justices, raised issues of statutory interpretation best 
decided by the Supreme Court or incorrectly decided below. There 
were several such cases during each of the two terms. Erckman v. 
United States, 416 U.S. 909(1974), a prosecution for willful filing of 
false tax returns, involved issues under the Jencks Act. The lower 
court, although recognizing that the defendant was entitled under the 
statute to examine the report of an Internal Revenue Service agent who 
was a witness for the prosecution, held that the trial court's refusal to 
order production of the report was harmless error. Justice Marshall 
wrote an opinion, in which Justice Brennan concurred, stating that the 
report should have at least been given to the defendant's attorney so 
that he might argue that the error was not harmless. Justice Marshall 
asserted that the Jencks Act "on its face" gives the defendant the 
right to examine any relevant statements of government witnesses, 
regardless of the trial judge's view as to their usefulness in cross­
examination. " [D]isclosure of the report," the dissent stated, "is 
essential to permit the defense to make an informed presentation of 
the uses to which he might have put the report. And without considera­
tion of such a presentation by counsel, the Court of Appeals could not 
make a truly informed decision on the harmless error question." 

In Flaherty v . Arkansas, 415 U.S. 995 (1974), the trial court had 
admitted into evidence tapes of incoming calls in which the police 
officer had pretended to be the defendant. The police had a warrant 
to search the defendant's home, but the warrant did not authorize 
the interception or recording of telephone calls. In upholding the 
conviction, the Arkansas Supreme Court relied upon a section of the 
Omnibus Crime Control Act of 1968 which permits "a person acting 
under color of law to intercept a wire or oral communication, where 
such person is a party to the communication or one of the parties to 
the communication has given prior consent to such interception." 
Justices Douglas, Brennan and Marshall dissented from the denial 
of certiorari because they believed that this interpretation "carrie[d] 
the seeds of destroying a substantial part of the congressional plan 
in Title III [of the Act] and its constitutional underpinnings." The 
Douglas opinion noted that this case involved more than misplaced 
trust (as in earlier Supreme Court cases); rather, there was an actual 
deception as to identities. 
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The petitioner in Lee v. United States, 414 U.S. 1045 (1973), had 
been convicted on two counts of distributing heroin and had entered 
a guilty plea with respect to a third count. The trial judge sentenced 
him to concurrent fifteen-year terms, with drug addiction treatment 
recommended. Because the defendant was a dealer, the judge refused 
to sentence him under the Narcotic Addict Rehabilitation Act, which 
provides for civil commitment followed by after-care in the com­
munity. Justice Douglas, joined by Justice Marshall, noted that 
the petitioner was a middleman for a federal agent and had received 
only $15 on the three sales, and that Congress recognized that addicts 
frequently sell narcotics in order to support their own habits. The 
dissenters felt that Congress had intended a more enlightened ap­
proach than that exercised by the trial judge. 

Thomas v. United States, 409 U.S. 992 (1972), involved the validity 
of nighttime search warrants in the District of Columbia. A series 
of recent Congressional enactments seemed to embody inconsistent 
requirements. At the time of Thomas's petition, the Court of Appeals 
for the District of Columbia Circuit had before it an appeal from 
a ruling by Judge Gesell that was inconsistent with the decision of 
the District of Columbia Court of Appeals in Thomas's case. Justices 
Douglas, Brennan and Marshall would have either held Thomas's 
petition until the circuit court rendered its decision or granted certi­
orari and heard oral argument. Justice Douglas wrote: 

We should resolve this controversy. As Judge Gesell stated: 
"The search warrant statutes of possible application to narcotics 
searches in this jurisdiction are a bramblebush of uncertainties 
and contradictions. It is difficult if not impossible to determine 
the present congressional intent. This uncertainty should be 
clarified immediately, so that future search warrants will not be 
invalidated because of misunderstandings as to the applicable 
law." [ld. at 995 (citation omitted).] 

Subsequent to the Court's denial of Thomas's petition, Judge Gesell's 
decision was reversed by the circuit court. Certiorari was granted in 
that case, and in April 1974, the Supreme Court resolved the issues 
left in abeyance by the denial of certiorari in Thomas in 1972. Gooding 
v. United States, 416 U.S. 430 (1974). 

Justice Marshall wrote an opinion, in which Justices Douglas and 
Brennan joined, dissenting from the denial of certiorari in Irish 
Northern A id Comm. v. Attorney General of the United States, 409 U.S. 
1080 (1972). Petitioner had registered under the Foreign Agents 
Registration Act of 1938. The district court ordered him to comply 
with the Act by filing a statement of contributors and contributions; 
the Second Circuit affirmed. The dissenting Justices believed that the 
disclosure required by the Attorney General went beyond that re­
quired by the Act, and that if indeed such disclosure were authorized, 
the Act might violate the First Amendment protection of membership 
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in an organization. Justice Marshall wrote that "[t]he constitutional 
argument is a difficult one. I would not assume that Congress had 
carefully considered it when enacting a statute which does not, in 
terms, pose the constitutional question." 

In Dye v. New Jersey, 409 U.S. 1090 (1972), Justice Douglas felt 
that the Court should consider the proper application of Title III of 
the Omnibus Crime Control and Safe Streets Act of 1968, which was 
almost identical to the New Jersey statute being challenged in this 
case. He noted that although the warrant, authorizing the tap of a 
telephone in a restaurant, was sufficiently specific, the seizure had been 
more general. He wrote: 

If the authorization of the wiretap in the instant case, which is 
the equivalent to a general warrant, is allowed by either of these 
statutes, then it is difficult to declare them constitutional. I 
would grant certiorari. [Id. at 1093.] 

In sum, this category of cases may be viewed as indicating a lack 
of national appellate capacity in that there are issues of federal 
statutory construction which the dissenting Justices feel should be 
decided by the Supreme Court, but which are left unresolved by the 
denial of review. 

C. Conclusion 

To what extent can the sharp increase in dissents from the denial 
of certiorari, many of them accompanied by opinions of substantial 
length, be regarded as evidence of a lack of adequate national appellate 
capacity? Given the wide variety of considerations which may be 
relevant to the certiorari decision, it will ordinarily be impossible to 
say in any particular case that review was denied because of the 
pressures of the Court's other work. At the same time, the growing 
number of dissents, and the development of a pattern strikingly at 
variance with the pattern of earlier years, when the demands on the 
Court's attention were substantially smaller, reduce the probability 
that denial in all or most of these cases was due solely to an idio­
syncratic record or other factors unrelated to appellate capacity. 

Even if we look only at the dissents accompanied by opinions and, 
further, put to one side the opinions indicating only an attenuated 
relationship to appellate capacity, the array is an impressive one. In 
each of the cases described in this study, at least one Justice, and 
sometimes as many as four, found issues that had significance beyond 
the particular controversy; concluded that those issues were ripe for 
resolution in the case before them; and felt strongly enough to write 
an opinion calling the issues to the attention of the bar. In some of 
the cases-those involving conflicts among lower courts-the issues 
had already given rise to a multiplicity of appellate decisions at the 
time of the denial. In the other cases, the issues were regarded by the 
dissenters as recurring ones; and indeed, with regard to some of the 
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issues, further appellate litigation took place subsequent to the Court's 
action. At the least, the cumulative effect of these dissents is to point 
up a series of instances in which the denial of certiorari, for whatever 
reasons, denied the country a decision which had a strong potential 
for adding significantly to the body of nationally binding precedents 
that make up the country's decisional law. 

This study has dealt only with those cases in which one or more 
Justices felt impelled not only to record his dissent from the denial of 
certiorari, but also to write an opinion explaining his reasons for 
believing that review should have been granted. There are literally 
hundreds of other cases in the two most recent terms alone in which 
one or more Justices noted a dissent but did not write an opinion. 
Some of these cases may be potentially of great significance in the 
development of the national law. For instance, in the current term 
Justices Douglas, Stewart and White dissented from the denial of 
certiorari in Place v. Weinberger, 419 U.S. 1040 (1974), a case raising 
the issue of the retroactivity of section 717 (c) of the Equal Employ­
ment Opportunity Act, which creates a private right of action for 
federal employees seeking to redress job discrimination. At the time 
certiorari was denied, two circuits had held that the section does 
apply retroactively to claims pending at the time of its enactment, 
while a third circuit, in the case before the Court, had ruled to the 
contrary. District courts, too, had reached opposite conclusions, and, 
subsequent to the denial, a fourth circuit was called upon to decide 
the issue. The dissents were without opinion; the case thus provides an 
example of those outside the scope of this study in which a Justice 
noted a dissent, thus inviting attention to the fact that the issue was 
not being decided, but did not feel impelled to file an opinion. 

Even the noted dissents do not fully measure the volume of cases 
which, in the judgment of a knowledgeable participant in the process, 
were appropriate for national decision. Some Justices are reluctant to 
note a dissent under any circumstances; others may be reluctant to 
note a dissent unless they are prepared to write or to join an opinion. 
In this regard, it is significant that, as Justice Brennan has informed 
us, 8 approximately 30 percent of all cases docketed annually-more 
than 1,100 in the 1972 term-are thought by at least one Justice to be 
worthy of discussion at conference. We learn also that of the cases 
granted review in the 1972 term, "approximately 60 percent received 
the votes of only four or five of the Justices. In only 9 percent of the 
granted cases were the Justices unanimous in the view that plenary 
consideration was warranted." 9 It would be surprising if unanimity 
was the usual pattern when the Court denied review in those cases 
deemed worthy of discussion at conference, even if the dissents are 

8 Brennan, supra note 5, at 479. 
u Id. 481-82. 
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not always recorded publicly. All of these decisions, of course, are 
made against the background of an awareness of the Court's limited 
capacity for plenary adjudication. Thus, it seems likely that there 
are a substantial number of cases in which the denial of review is 
motivated in whole or in part by a judgment, perhaps not fully 
articulated, that given the limited number of cases which the Court 
can decide, the importance to the nation of resolving a particular 
case simply does not rise to a level high enough to justify plenary 
consideration. 

In our view, this study provides evidence that the Supreme Court 
alone should not be expected to do all that ought to be done in main­
taining uniformity in the national law and providing guidance for 
litigants and lower courts in its interpretation and application. 

IV. RELITIGATION AS A GOVERNMENT POLICY 

Litigation to which the United States Government is a party 1 

sharply points up the consequences of a system under which the 
number of nationally binding decisions is severely limited. Questions 
relating to the administration of Government programs or the inter­
pretation of Government regulations may be litigated again and 
again-within the agency, in the district courts, and in the courts of 
appeals-because the questions have not been resolved by a tribunal 
whose decision is binding on all who may be affected. The result is to 
burden not only the courts and the litigants, but also those who deal 
with the Government and cannot be certain of the rule that will be 
applied to their transactions. The lack of an authoritative answer 
also encourages forum shopping and permits differential treatment of 
persons who are similarly situated. 

These consequences can be attributed in part to the litigation 
policies of the United States Government. Professor Paul Carrington, 
who conducted an empirical study of appeals by the United States in 
civil cases, concluded that the Federal Government "is quite prepared 
to continue to litigate in other circuits a question that has been 
resolved in only one; even in the same circuit, the United States may 
be willing to relitigate an issue if minor factual distinctions can be 
made between the pending matter and the preceding decision." 2 

Evidence before the Commission supports this assertion, at least with 
regard to the Internal Revenue Service and the National Labor 
Relations Board. 

1 We include in this category litigation by Federal Government agencies and by 
Federal Government officials when acting in their official capacity. It should be 
noted, however, that responsibility for an agency's appellate litigation may be 
divided between the agency and the Solicitor General, and differences of opinion 
may arise both with respect to general policies and with respect to the conduct of 
a particular case. See further discussion infra. 

2 Carrington, United States Appeals in Civil Cases: A Field & Statistical Study, 
11 Houston L. Rev. 1101, 1104 (1974). 
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In the survey of tax practitioners conducted by the Commission's 
consultant, Professor Gersham Goldstein, several of the respondents 
asserted that the litigation practices of the Internal Revenue Service 
contribute significantly to uncertainty and confusion in the area of 
tax law. These responses reflect the belief that, in the words of Pro­
fessor Goldstein, the Service "unnecessarily seeks to litigate issues in 
undecided circuits despite several adverse decisions" in the courts of 
'l.ppeals. One attorney commented that the Service "takes shameless 
advantage of the lack of 'national law' precedent to support defi­
ciencies in questionable areas." A second attorney reported: 

It is not uncommon for me to disregard a potential tax plan 
notwithstanding that it has been accepted or approved in one or 
more circuits because of the government's continued resistance 
to the results in the appellate decisions and the knowledge that 
they will litigate again in my circuit. 

The attorney added: 
So long as the Internal Revenue Service does not feel bound in 

my circuit with the results of cases in one or more other circuits, 
a small taxpayer in an office audit or pursuant to the Unallowable 
Deductions Program will be told by the Internal Revenue Service 
that he owed X dollars for some particular item of income. Those 
dollars of course are very small and not significant enough to be 
contested. This taxpayer normally pays the tax although the 
government full well knows that it has lost the case in another cir­
cuit and in all probability may lose it in every circuit in which it 
is tried. 

A third attorney commented: 
[I]t seems to me that many of the time lag problems that 

result from our present system result from the deliberate actions 
of the Service and the Treasury in their litigating posture and in 
their refusal either to accede to the opinions of one or more Circuit 
Courts or in their refusal to go to the Congress in order to obtain 
legislative relief. 

Confirmation of these perceptions comes from the Service itself. 
In 1966 the chief counsel of the IRS stated explicitly that "in the 
interests of uniformity" the service engages in "planned litigation, 
occasionally referred to-uncharitably-as 'circuit shopping.' " He 
emphasized that "the extent to which we engage in the search for a 
conflict should not be exaggerated. The number of issues which arise 
in this context is very small." 3 In recent years the relitigation policy 
of the IRS has been institutionalized through the National List of 
Prime Issues and in a series of Revenue Rulings. The Prime Issues 
List is a compilation of issues which the Service believes have not 
been tested adequately in litigation and which the Service will there­
fore ordinarily insist on litigating and will not concede or compromise. 4 

3 Uretz, Setlle:ment of Tax Controversies, 44 Taxes 794, 799 (1966). 
• See CCH 1975 Standard Federal Tax Reporter ,195, taken from Internal 

Revenue Manual (MT 1277-8, Nov. 19, 1974). 
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The most recent list includes brief summaries of 20 issues; many of 
these contain references to the "Government position" in cases de­
cided adversely to the Government in the courts of appeals. Similarly, 
the Service has issued a num her or Revenue Rulings and Technical 
Information Releases stating explicitly that the Service would not 
follow court of appeals decisions in particular cases. 5 

Of particular interest is a Technical Information Release issued in 
1965 announcing that a Ninth Circuit decision on net operating loss 
carryover "will not be followed as a precedent in the disposition of 
similar cases." The Release stated that "certiorari was not requested 
in the Ninth Circuit case due to the absence of direct conflict between 
circuits." 6 It may be that the Solicitor General concluded that, in 
light of the other issues pressing for the Supreme Court's attention, 
he could not in good conscience urge the Court to grant review in a 
case of this kind unless a conflict did exist. The result, however, is 
that a recurring issue of corporate tax law remained unsettled. In 
1971 the Eighth Circuit expressed agreement with the Ninth Circuit 
decision, though sustaining the Government's position on the facts of 
the case. 7 

A more extreme example concerns the rules to be applied in deter­
mining whether a combination of two or more commonly owned 
operating corporations may qualify as an "F" reorganization under 
section 368(a) (1) (F) of the Internal Revenue Code. The issue may 
arise in connection with the determination of loss carrybacks and 
other questions. A 1966 decision by the Fifth Circuit held that a 
particular transaction did constitute an "F" reorganization. 8 In 1968, 

5 See, in addition to the examples described below, Rev. Rul. 69-162, 1969-1 
Cum. Bull. 158 (1969). 

6 IRS Technical Information Release No. 773, Oct. 13, 1965, CCH 1965 Stand. 
Fed. Tax Rep. , 6751. 

7 Exel Corp. v. United States, 451 F. 2d 80, 84 (8th Cir. 1971). 
8 Davant v. Commissioner, 366 F. 2d 874 (5th Cir. 1966), cert. denied, 386 U.S. 

1022 (1967). The Service's position in this case deserves attention. In the pro­
ceedings in the Tax Court, the Service argued that the transaction in question 
constituted a reorganization within the meaning of both subparagraph "D" and 
subparagraph "F" of section 368(a) (1). The Tax Court, agreeing with the Service 
that the transaction constituted a "D" reorganization, did not rule on the "F" 
issue. 43 T.C. 540 (1965). On appeal to the Fifth Circuit, the Service abandoned 
the position that the transaction constituted an "F" reorganization and relied 
solely on subparagraph "D." The court, however, held that the transaction con­
stituted both a "D" and an "F" reorganization. The result under the particular 
facts was to sustain the Government position that the contested portion of the 
taxpayer's income was ordinary income rather than capital gain. The taxpayer 
sought review in the United States Supreme Court. In opposing the petition, the 
Service again relied on the characterization of the transaction as a "D" reorgani­
zation. Thereafter, in proceedings in other courts, the Service adhered to its 
position, contrary to initial argument in the Tax Court, that transactions of the 
kind involved did not constitute an "F" reorganization. The irony of these de­
velopments was noted by the Court of Claims. Movielab, Inc. v. United States, 
494 F. 2d 693, 696 (Ct. Cl. 197 4). 
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two cases arising out of facts similar to those of the Fifth Circuit case 
came before the Ninth Circuit. The Service urged the Ninth Circuit 
not to follow the portion of the Fifth Circuit decision which defined 
the tests for an "F" reorganization, but the Ninth Circuit rejected the 
Service's position and instead adopted the rule established by the 
Fifth Circuit. 9 In the following year the Service announced in a 
Revenue Ruling that it would "not follow as precedent in the disposi­
tion of similar cases the decisions of the ... Ninth Circuit in 
[the two 1968 cases], nor that portion of" the Fifth Circuit decision 
dealing with the tests for an "F" reorganization. 10 Two years later the 
issue came before the Fifth Circuit again. The Service urged that 
court not to follow its 1966 decision, but the court, pointing out that 
panel decisions were binding until overruled by the court en bane, 
declined to follow that course. 11 

In 1974, the Service carried its argument to the Court of Claims. 
Noting that "[t]he Government has been consistently unsuccessful in 
urging its position that the definition of an 'F' reorganization cannot 
accommodate the amalgamation of two or more separate operating 
corporations," the court analyzed the Fifth and Ninth Circuit deci­
sions and adopted their rationale. "The Government," stated the 
court, "has totally misconstrued the intent of Congress." 12 A few 
months later the Sixth Circuit joined in rejecting the Government 
position.13 The Government did not apply for certiorari in either case. 
The issue was included on the List of Prime Issues as of November 
1974, so that further relitigation can be expected on this recurring 
question that has now been before the courts for almost a decade. 

Another example involves the question "whether, where a net 
operation loss has been carried back and used in computing taxable 
income as a step in determining a taxpayer's tax for an earlier year 
under the alternative method of taxing capital gains, the excess of the 
net operating loss deduction over ordinary income for the earlier year 
may be carried forward to a succeeding year." 14 According to the 
Government (in its oral argument to the Fourth Circuit in 1974), this 
question has arisen in some 99 cases involving approximately $20,000,-
000 in taxes. 15 In 1969, the Tax Court held, in accordance with the 

9 Estate of Stauffer v. Commissioner, 403 F. 2d 611 (9th Cir. 1968); Associated 
Machine v. Commissioner, 403 F . 2d 622 (9th Cir. 1968). 

10 R ev. Rul. 69- 185, 1969-1 Cum . Bull. 108, 109. 
11 Home Construction Corp . of America v. United States, 439 F . 2d 1165, 1169 

(5th Cir. 1971). 
12 Movielab, Inc. v. United States, 494 F. 2d 693, 696, 698 (Ct. Cl. 1974). 
13 Performance Systems, I nc. v. United States, 501 F. 2d 1338 (6th Cir. 1974). 
14 Mutual Assurance Society of Virginia Corp. v. Commissioner, 505 F . 2d 128, 

129 (4th Cir. 1974). 
15 I d. at 138 n. 21. 
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taxpayer's argument, that the excess could be carried forward. 16 The 
First Circuit, characterizing the question as "unimportant" and 
"seldom occurring," affirmed. 17 The question then arose in a Wash­
ington state case decided by the district court in early 1972.18 In early 
1974, the Ninth Circuit, noting that the issue "has been consistently 
decided against the Government," held for the taxpayer. 19 In the 
same year, the Service carried its arguments to the Eighth Circuit. 
Conceding that the unanimous weight of judicial opinion was against 
its position, the Service contended that those cases were, as the court 
pu t it, "merely ill-considered reaffirmations of an allegedly aberrant 
secondary holding in the original Tax Court decision on this issue." 20 

The court, noting that "[n]one of the decisions is binding precedent 
in this court, and [that] several of the opinions are quite brief in their 
discussion of the issue," nevertheless rejected the Government posi­
tion, thus becoming the third circuit to do so. The opinion stated: 
"[W]e cannot dismiss lightly the cumulative weight of our fellow 
judges' decisions or the divisiveness and administrative confusion that 
a contrary conclusion at this point might foster." 21 

Less than three months later, the issue came before the Fourth 
Circuit. Acknowledging that the Tax Court and three circuits had 
rejected the Government position, the Fourth Circuit concluded that 
"from our analysis of the applicable .statutes and their legislative 
history, we are constrained to disagree." 22 Within three months the 
Sixth Circuit had joined the Fourth in adopting the Government 
position. 23 A conflict having finally been created, the Supreme Court 
then granted the Government's petition for certiorari in the Eighth 
Circuit case. 24 Thus, it will have taken more than six years to resolve 
this recurring issue that has already affected 99 taxpayers and tax 
liabilities of $20,000,000. 

Of course, it is possible for the Service to "acquiesce" in a decision by 
a regional court of appeals, thus giving that decision nationwide effect 
and putting an end to uncertainty and relitigation. The chief counsel of 
the Service, in the article quoted earlier, stated that "our general rule 
of thumb, to which of necessity exceptions must be made, is that we 
will accept a holding made by two courts of appeals where there are 

16 Chartier Real Estate Co., 52 T.C. 346 (1969), aff'd per curiam, 428 F. 2d 474 
(1st Cir. 1970). 

17 Chartier Real Estate Co. v. Commissioner, 428 F. 2d 474 (1st Cir. 1970). 
18 Olympic Foundry Co. v. United States, 72-1 USTC ,9299 (W.D. Wash. 

1972) , ajf'd, 493 F. 2d 1247 (9th Cir. 1974). 
19 Olympic Foundry Co. v. United States, 493 F. 2d 1247 (9th Cir. 1974). 
2° Foster Lumber Co. v. United States, 500 F. 2d 1230, 1232 (8th Cir. 1974), 

cert. granted, 95 S. Ct. 1443 t1975). 
21 Id . at 1232-33. 
22 Mutual A ssurance Society of Virginia Corp . v. Commissioner, 505 F. 2d 128, 

129 (4th Cir. 1974). 
23 Axelrod v. Commissioner, 507 F. 2d 884 (6th Cir. 1974) . 
24 United States v. Foster Lumber Co., 95 S. Ct. 1443 (1975). 
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no contra appellate decisions." 25 Others have suggested that when the 
Service has lost in two circuits, this creates "an inertia of defeat" that 
will ordinarily put an end to litigation at that point. However, as the 
cases cited above illustrate, and as the general counsel conceded, 
exceptions do exist; and as the Commission's survey indicates, these 
exceptions have caused considerable concern among attorneys. 

A second agency whose practices have aroused concern is the N a­
tional Labor Relations Board. Professor Clyde W. Summers, the 
Commission's labor law consultant, has pointed out that "the Board 
does not consider itself bound by any prior decisions of any Court of 
Appeal." For instance, Professor Summers notes that the Board's 
"right of control" test in applying the secondary boycott provisions of 
the Labor Act "was rejected in five successive Courts of Appeal . . . 
from 1968 onward, but the Board continued to use that test in deciding 
unfair labor practice cases, including cases arising in those circuits." 26 

The Government did not seek Supreme Court review of any of the 
adverse decisions, though in one case a petition was filed by the 
employer. 

The Government's response to the employer's petition in that case 
sheds light on the circumstances which may lead to prolonged uncer­
tainty with respect to questions of national law. The Board filed a 
memorandum, signed by the Solicitor General, noting that the Board 
had sought to file a petition for certiorari in an earlier case raising the 
same issue, but that the Solicitor General had refused leave to peti­
tion, "principally because, in his judgment, there was little likelihood 
that the Court would uphold the Board's position, and also because 
the decision was interlocutory since the court of appeals had remanded 
[the case] to the Board .... " In light of the Solicitor General's 
position in the earlier case, the Board did not request him to file a 
petition in the later one. However, the Board insisted that the later 
case was ripe for review. The Government memorandum concluded, 
"The Board believes that the decision below is erroneous, that it 
raises an important issue, and, accordingly, that this Court should 
grant the petition for a writ of certiorari. The Solicitor General believes 
that the petition should be denied." 27 Certiorari was denied, with two 
Justices dissenting. Two years later, the issue came before the Fourth 
Circuit. 28 That Court upheld the Board's position, but the respondent 
did not petition for certiorari. An issue that has been litigated in six 
circuits over a period of seven years thus remains unresolved. 

Another striking example involves the Board's application of its 

25 Uretz, supra note 3, at 799. 
26 C. Summers, Report on Labor Law Cases in the Federal Appelate System 

13-14 (1974). 
27 Memorandum for the NLRB at 3, J. L. Simmons Co., Inc. v. Local 742, 

United Brotherhood of Carpenters & Joiners, 404 U.S. 986 (1971). 
28 George Koch & Sons v. NLRB, 490 F. 2d 323 (4th Cir. 1973). 

138 

"Midwest Piping" doctrine. The Board holds that an employer 
commits an unfair labor practice by recognizing one of two unions 
competing for exclusive representation at a time when the other 
union has filed a representation petition that has sufficient merit to 
trigger formal proceedings. This rule has been rejected by at least 
five circuits in a series of decisions from 1961 on.29 In a 1973 case, 
the Board acknowledged that its decision conflicted with the holdings 
of at least four circuits, but stated that "we respectively [sic] disagree 
and adhere to our view until such time as the U.S. Supreme Court 
has passed on the matter." 30 However, the Board has not sought 
certiorari in any of the cases in which its position has been rejected, 
and the Government has consistently opposed petitions filed by other 
parties.31 

As Professor Summers notes, the Labor Board may continue to 
relitigate an issue even in a circuit which has rejected its position. 
The result, he continues, is that, "[e]mployers and unions may be found 
guilty of violations by the Board, ordered to cease and desist or take 
affirmative action, even though the order is clearly not enforceable 
in the Court of Appeals. The Board's proceedings serve little purpose 
except to provoke appeals." 32 In support of its practice, the Board 

29 NLRB v. Inter-Island Resort, Ltd., 507 F. 2d 411 (9th Cir. 1974), petition 
for cert. filed, 43 U.S.L.W. 3594 (U.S. Apr. 24, 1975) (No. 1340); Suburban Transit 
Corp. v. NLRB, 499 F. 2d 78 (3d Cir.), cert. denied, 419 U.S. 1089 (1974); NLRB 
v. Peter Paul, Inc., 467 F. 2d 700 (9th Cir. 1972); NLRB v. Midtown Service Co., 
425 F. 2d 665 (2nd Cir. 1970); NLRB v. North Electric Co., 296 F. 2d 137 (6th 
Cir. 1961); NLRB v. Swift & Co., 294 F. 2d 285 (3d Cir. 1961); St. Louis Inde­
pendent Packing Co. v. NLRB, 291 F. 2d 700 (7th Cir. 1961). 

3° Kona Surf Hotel, 201 NLRB 139, 142 n. 12 (1973). On appeal, the Ninth 
Circuit denied enforcement, citing the various court of appeals decisions that had 
rejected the Board's position. These included an earlier Ninth Circuit decision not 
referred to by the Board in its opinion. NLRB v. Inter-Island Resorts, Ltd., 507 
F. 2d 411 (9th Cir. 1974). The losing union has petitioned for certiorari, 43 
U.S.L.W. 3594 (U.S. Apr. 24, 1975) (No. 1340). The Board, in opposition to the 
petition, argued that the case did not merit further review and that the union 
had no standing to seek certiorari because it had failed to intervene in the court 
of appeals proceeding. Memorandum for the NLRB at 2, Hotel Employees, Local 
5 v. Inter-Island Resorts, Ltd., petition for cert. filed, 43 U.S.L.W. 3594 (U.S. 
Apr. 24, 1975) (No. 1340). The certiorari petition was pending at the time of this 
writing. 

31 See note 30, supra, and note 34, infra. 
32 C. Summers, supra note 26, at 15. In 1966, at least, the Internal Revenue 

Service appeared to be following a similar policy. The then chief counsel asserted 
that "settlement offers may be rejected, even though they represent a reasonable 
assessment of the litigating hazards involved in the specific case ... [when] 
the same issue is currently being litigated in other cases, going to another circuit, 
and review by more than one circuit holds the possibility of finally settling the 
question." Uretz, supra note 3, at 799. This statement, however, was made before 
the decision in Jack E. Golsen, 54 T.C. 742, 756-58 (1970), aff'd, 445 F. 2d 985 
(lOth Cir. 1971), holding that the Tax Court will follow appellate court decisions 
for the circuit in which a taxpayer resides when filing his Tax Court petition. 
This decision represented a change in policy for the Tax Court. 
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argues that by the time the proceedings and appeal are completed, 
the Board's position may be vindicated by the Supreme Court. 
However; this argument loses much of its force when the Government 
does not ask the Supreme Court to review the adverse decisions. 

In response to a questionnaire circulated by the Administrative 
Conference, the general counsel of the Board stated that "if a circuit 
has ruled against the Board and another case presenting the same 
issue arises in that circuit, the Board will seek to distinguish the adverse 
case on its facts. In the rare instances where that has not been possible, 
the Board has acquiesced in the adverse decision." However, this 
policy must be evaluated in the light of two recent cases. In one, the 
Board held that a New Jersey employer had committed an unfair 
labor practice notwithstanding a 1961 Third Circuit decision rejecting 
the doctrine relied upon by the Board.33 The Board acknowledged 
that its finding conflicted with the 1961 case, in which no petition 
for certiorari had been filed. The Third Circuit adhered to its position, 
and again the Board did not seek certiorari. Moreover, when the losing 
union filed a petition, the Board opposed it, arguing that the case did 
"not provide a good factual setting" for Supreme Court review.34 

Certiorari was denied. 
A second instance involves the provision of the National Labor 

Relations Act which excludes "agricultural laborers" from coverage. 
The Board has sought to enforce bargaining orders for units composed 
of employees who work in various operations of feed mills run by 
poultry raising corporations. The Fifth Circuit held in 1969 that such 
employees were excluded from the Act's coverage.35 In 1972, the Ninth 
Circuit denied enforcement of a Board order entered on what the 
court termed "sustantially identical facts." 36 The court stated, "If 
Congress is troubled by the reasoning in Strain, it is free to translate 
its intent into clearer legislation. The NLRB has not demonstrated 
that we need create a conflict between the Circuits on this point." 
The Board persisted in its view, however, and in the Abbott Farms 
case it conducted a representation election and issued a bargaining 
order with respect to employees of a feed mill in Alabama notwith-

33 Suburban Transit Corp . v. NLRB, 499 F. 2d 78, 82 (3d Cir.), cert. denied, 
419 U.S. 1089 (1974). The case involved the Board's application of its Midwest 
Piping doctrine. As noted earlier, other circuits have also rejected the Board's 
rule. See text accompanying notes 29- 31, supra. 

3< Memorandum for the NLRB at 2, Highway Freight Drivers Local No. 701 v. 
Suburban Transit Corp., 419 U.S. 1089 (1974). 

35 NLRB v. Strain Poultry Farms, Inc., 405 F. 2d 1025 (5th Cir. 1969). 
36 NLRB v. Victor Ryckebosch, Inc., 471 F. 2d 20 (9th Cir. 1972). 

/ 
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standing the Fifth Circuit's 1969 decision. The Fifth Circuit again 
denied enforcement, saying that the fact situation and the Board's 
contention were "well nigh identical" to those of the 1969 case, and 
that the distinction urged by the Board "faintly distinguishes [the 
earlier decision] on its facts but not its principles." 37 The Government 
has not sought certiorari in any of these cases. It should be noted 
that in order to contest the Board's determination of employee cover­
age, the employer must go through an election, decline to follow the 
bargaining order if the union wins, and then petition for review (or 
await the Board's petition for enforcement). This is the situation 
even in the Fifth Circuit, although the Board's position has been 
unequivocally rejected, and it can be predicted that enforcement of 
the bargaining order will be denied. 

Little information is available on the relitigation practices of other 
agencies, but the responses to the Administrative Conference 
questionnaire do shed some light on the extent to which agencies 
conform their conduct to unfavorable court of appeals decisions. 
The question was asked, "Does your agency have a policy of acquies­
cence in the event of one or more adverse court of appeals decisions?" 
Seven agencies and departments said simply that they had no policy 
of acquiescence. This was also the response of the Securities and 
Exchange Commission; the general counsel then added that "on at 
least one occasion some years ago the Commission issued a statement 
that it did not acquiesce in a court of appeals decision where the 
Solicitor General did not agree that we might seek Supreme Court 
review." The Judge Advocate General of the Air Force replied that 
" [a]s a general rule, the Air Force has no specific policy of acquies­
cence when more than one circuit has rendered an unfavorable deci­
sion, except, perhaps, in those cases arising in the circuit in which the 
decision is rendered. Some conflicts, such as those involving military 
justice matters, are not considered resolved except by the Supreme 
Court ... [W]hen circumstances dictate a change in policy as a 
result of an adverse decision, even at the District Court level, it 
generally results more from a projected probability of failure of success 
on appeal than from a policy of acquiescence." 

Six agencies indicated that the decision is made on a case-by-case 
basis. These responses were as follows: 

The [Veterans Administration] generally acquiesces in the event 
of one, or more, adverse appellate decisions, but its policy is best 

37 Abbott Farms v. NLRB, 487 F. 2d 904 (5th Cir. 1973). In a case decided by 
the Fifth Circuit a few months later, the Board conceded that Abbott Farms 
governed, but adhered to its position. McElrath Poultry Co. v. NLRB, 494 F . 2d 
518 (5th Cir. 1974). 
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described by saying that we would not acquiesce if the issue in­
volved was of sufficient importance to pursue the matter further, 
or, if we felt the decision was wrong. 

[Comptroller of the Currency:] There is no policy of acquiescence 
in the event of one or more adverse court of appeals decisions. 
The decision whether or not to acquiesce in an adverse court of 
appeals decision or to appeal to the Supreme Court is made on 
a case-by-case basis. 

[Customs Service:] Whether or not Customs "acquiesces" to 
an adverse decision depends upon the particular factors of the 
decision and how Customs feels it will affect our enforcement 
programs. 

[Federal Power Commission:] This agency does not have a 
policy of acquiescence in the event of conflicting Court of Appeals 
decisions; our strategy is determined on a case-by-case basis. 

The Department of the Army does not automatically acquiesce 
in adverse court of appeals decisions. Each decision is made ad 
hoc. The factors weighed include the impact of the decision if 
applied across the board; the administrative burden of doing so; 
and an evaluation of the Army's chances for success should the 
issue arise again in another jurisdiction. 

[Bureau of Alcohol, Tobacco and Firearms:] Acquiescence 
depends on the importance of the issue and the possibility of it 
being resolved in the Bureau's favor by the Supreme Court. 

It should be noLed, however, that the Bureau also stated that it 
"will attempt to obtain a conflict in the circuits in order to have an 
important principle of law decided adversely to it [in one circuit] 
resolved by the Supreme Court." 

In several of the instances where government agencies have con­
tinued to relitigate an issue in the face of one or more adverse court 
of appeals decisions, the Government did not seek certiorari in any of 
the cases which it lost. Often the agency responsible for enforcing the 
rule rejected by a court of appeals will urge that a petition for cer­
tiorari be filed, but the Solicitor General, who has the ultimate au­
thority, will refuse to allow the agency to seek review. "A statistical 
study found that the Solicitor General authorized less than twenty 
percent of the certiorari petitions requested by executive departments; 
less than sixty percent of those requested by the appellate sections of 
the Justice Department; and less than sixty-five percent of those re­
quested by the regulatory agencies." 38 In their responses to the 
Administrative Conference questionnaire, both the Civil Aeronautics 
Board and the Securities and Exchange Commission referred to in-

as Note, Government Litigation in the Supreme Court: The Roles of the Solicitor 
General, 78 Yale L. J. 1442, 1454 (1969), citing Brigman, The Office of the Solicitor 
General (Ph.D. Dissertation, University of North Carolina, 1966). Brigman's 
figures corresponded to the estimates suggested in interviews with attorneys in 
the Solicitor General's office and in the offices of the agencies. See also Carrington, 
supra note 2 at 1101. 
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stances in which the agencies had urged Supreme Court review, but 
could not persuade the Solicitor General. The most detailed account 
of differences of opinion with respect to the filing of certiorari petitions 
comes from the National Labor Relations Board and involves the 
Board's "right of control" test in secondary boycott cases, discussed 
earlier. 

As the NLRB episode illustrates, the Solicitor General's refusal to 
allow a petition for certiorari to be filed may be based upon considera­
tions of strategy. However, there is also evidence that the Solicitor 
General sometimes declines to seek review in the United States 
Supreme Court because he believes that the burden of the Court's 
workload would not justify asking the Court to hear the case. Erwin 
Griswold stated in the Irvine Lecture that "there are a fair number of 
cases which [the Solicitor General] thinks are really worthy of final 
appellate review, but where he does not file because he knows that the 
pressures on the Court now are such that they probably will not be 
able to take the cases .... " 39 Moreover, it has been suggested that 
the effect of the Solicitor General's concern for the Court's workload 
is probably not limited to decisions made in his own office; govern­
ment agencies, aware of the Solicitor General's attitude, may well 
refrain from asking leave to seek Supreme Court review in all but the 
most important cases. "Members of the Office of the Solicitor General 
and the agencies' general counsels ... agree ... that thirty years 
of experience have taught the agencies to internalize the Solicitor 
General's standards for authorizing certiorari." 40 

These data suggest that to a significant extent relitigation by the 
Federal Government results from a lack of adequate national appellate 
capacity. As has been shown, the Government may decline to seek 
Supreme Court review of adverse decisions, even where the issues 
involved are recurring ones, because no conflict has yet arisen, or 
because the procedural posture is less than ideal. Litigation decisions 
of that kind are influenced by the knowledge that there are stringent 
limits to the number of cases which the Supreme Court can hear. 
Cases which do not present the most urgent claims upon the Court's 
resources are justifiably put to one side in order that others, more 
pressing, can be heard and decided. To the extent that such concerns 
are responsible for the Government's failure to seek review of adverse 
decisions on recurring issues, the problem would be mitigated or even 
eliminated by the creation of a new court that would double the 
national appellate capacity. 

39 Griswold, Rationing Justice-The Supreme Court's Caseload and What the 
Court Does Not Do, 60 Corn. L. Rev. 335, 344 (1975) (originally delivered as an 
Irvine Lecture in 1974). 

40 Note, supra note 38, at 1457. 
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v. THE PERCEPTIONS OF THE "CONSUMERS" 

The Commission considered it very important to know whether, 
and to what extent, the attorneys who practice in the federal appellate 
courts and look to that system for authoritative rulings on issues of 
national law-the "consumers"-have encountered in their practice 
unresolved conflicts, unsettled issues, or undue delays in the resolu­
tion of questions of federal law. To obtain broad-based answers to 
this inquiry, the Commission asked its consultants to survey the 
experiences and perceptions of attorneys with extensive practices 
in four important areas of the law. In cooperation with the Adminis­
trative Conference of the United States, we also sought the views of 
the general counsels of the federal administrative agencies. The 
empirical data received indicates that such problems are encountered 
in the practice of the private attorneys and general counsels, albeit 
in widely varying degrees in the areas of law and agencies sampled. 

In the area of tax law, "virtually everyone [of the respondents] 
indicated that he had some perception of the lack of national law 
precedent." The Commission's patent law consultants reported that 
their study confirmed that "the lack of uniformity in decisions on 
patent-related issues has been a widespread and continuing fact of 
life" and "continues to be a problem." On the basis of the survey and 
their own experience, these consultants concluded that there is a clear 
need for a new court which "could not only deal with the actual con­
flicts which develop between circuits and within circuits but more 
importantly ... could provide a monitoring function to eliminate 
or at least minimize the attitudinal aberrations with which we are 
too often now confronted." 

Among antitrust practitioners the consensus was "that uncertainty 
and inter-circuit conflict do not significantly affect antitrust cases as 
distinguished from other categories of legal controversies," although 
"the responses catalogued a wide range of issues on which there was 
inter-circuit conflict and uncertainty." Labor lawyers "considered the 
uncertainty caused by the multi-court appellate system to be no serious 
practical problem." The administrative agency responses were varied 
enough to defy brief characterization. 

Many respondents who acknowledged the existence of problems 
found the causes to lie elsewhere in the system than in the appellate 
structure: in varying attitudes among district judges within the same 
circuit, in inconsistent approaches by different panels of a single court 
of appeals, in changes in the composition and orientation of the 
Supreme Court, or even in the uncertainties inherent in the various 
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subject matters. And it came as no surprise that many who pointed 
to problems in the appellate structure nevertheless asserted that 
change in the system was unnecessary or undesirable. The opposition 
of many members of the bar to any simplification of the intricacies of 
common law pleading is familiar history. Lawyers, like other people, 
become accustomed to working within an existing system, and soon 
adjust to whatever infirmities it may have. Moreover, practitioners 
may be adept at turning the infirmities of the system-whether they 
be niceties of pleading or unresolved issues of federal law-to the 
advantage of their clients in planning and litigation. Furthermore, 
many of the respondents who urged that the present system be 
retained were defending it against changes not suggested or recom­
mended by the Commission. This was especially true in respect to the 
opposition recorded to various models for "specialized" courts­
models which the Commission also rejects. We note, too, that many 
of the practitioners emphasized that delay in the final resolution of 
issues is not necessarily bad and that a case by case adjudication in 
different circuits may contribute to an appropriate resolution of 
the issue. 

The Commission gave these views serious and deliberate considera­
tion, although the focus of the Commission's inquiry was on whether 
and to what extent practitioners and agency counsels have actually 
encountered conflicts, unsettled issues, and delay in the resolution of 
questions of federal law. To the results of that particular inquiry we 
now turn. 

Tax Law 

The Commission's consultant, Professor Gersham Goldstein of the 
University of Cincinnati College of Law, reported that "virtually 
everyone [of the respondents] indicated that he had some perception 
of the lack of national law precedent in tax law." He added: "While a 
number of the attorneys pointed to specific situations where they have 
been critically affected by a circuit conflict, generally, the responses 
indicate a satisfaction with the present system which comes from 
years of adaptation to the unusual situations which are sometimes 
created." 

Many of the attorneys who perceived problems identified them as 
resultingfromfactorsotherthan the existence of a multi-court appellate 
system. Among those deficiencies attributed by the respondents en­
tirely or in large part to the structure of the present appellate system, 
however, perhaps the most important are the "time lag and unneces­
sary litigation in the system." As to these problems Professor Gold-
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stein reported "widespread agreement." 1 For instance, a Washington, 
D.C. attorney, while asserting that "[d]espite the difficulties, the 
present system is not inadequate," nevertheless stated: 

There are difficulties with the present appellate system handling 
the resolution of conflicts which arise as a result of unresolved 
issues in the Internal Revenue Code. Issues take long periods to 
be resolved and relitigation of similar issues creates an unneces­
sary burden. 

Ot.her attorneys were more emphatic in describing how the present 
system fosters delay and relitigation. Several adverted to two particu­
lar defects associated with a multi-court appellate system: relitigation 
by the Internal Revenue Service and conflicts between the Tax Court 
and one or more circuits. Professor Goldstein quotes some of the 
responses on this point. 

The usual time lag is inordinate from the point the issue first 
surfaces until it is finally resolved. The IRS carefully selects 
prime cases in order to achieve the ultimate appellate result that 
it desires. For this reason many pending cases are settled in favor 
of the taxpayer, even though the IRS has a good measure of con­
fidence that it could win in litigation. Despite this, it prefers to 
select for appellate review those cases that are most likely to 
bring not only favorable results to the IRS, but also a broad 
court decision that will lay down the direction that it has in 
mind. The present system is not as efficient as it should be. It 
does often involve excessive and unnecessary relitigation of the 

t The Committee on Tax Policy of the New York State Bar Association, Tax 

Section, in their Report on Complexity and the Income Tax, 27 Tax L. Rev. 325, 

354-55 (1972), made the point as follows: 
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With 11 courts of appeals deciding appeals from the Tax Court, it is obvious 

that diverse results may be reached by the various courts. Until there is a 

square conflict, it is rare that the Supreme Court will grant certiorari and 

decide the question. In the meantime, there is the incongruous situation that 
the Tax Court will decide cases involving identical issues in different ways 

merely because they are appealable to courts of appeals which have reached 

divergent results or have not passed on the issue. The rule has been carried 

to the logical extreme of reaching different decisions in cases involving the 

same issue and the same taxpayer for different years, merely because the 
taxpayer had changed his residence and the decisions were appealable to 

different courts of appeals, one of which had reversed the Tax Court on the 

point in another case and the other of which had not passed on the point. As 
a general proposition it may take nine to ten years for a final decision to be 

reached on a particular tax question. In the meantime, both the taxpayer 

and the administrator have been faced with the frustrating situation of being 

completely uncertain as to the correct rule. The fact that even three or four 
courts of appeals have decided the question the same way does not guarantee 

that a much later case will be decided by another circuit the same way. If a 

conflict develops, there is always uncertainty as to how the Supreme Court 

eventually will decide the matter. 

same issues or nearly the same issues. Delay and extra expenses 
frequently occur. [another Washington, D.C. practitioner] 

* * * 
I believe that the time lag between the time the government 

first lays down the gauntlet in the Revenue Ruling and the time 
that the issue is finally decided adversely to the government in at 
least three circuits is significant. I recall when the issue of the pro­
fessional corporations was first raised, the government continued 
to litigate for four or five years until the issue was finally resolved. 
The only effect of their announced position was to deter an aver­
age person from proceeding to establish a professional corpora­
tion because of "troubles with the IRS" while the more adven­
turesome received all the benefits that accrued during the period 
of time. [a Miami practitioner] 

* * * 
[A] decision by the Service that it will not follow a circuit court 

decision is tantamount to a guarantee that the same issue will be 
presented to one or more other circuits. Non-institutional liti­
gants in other substantive law areas are obviously less motivated 
to litigate in the face of an adverse circuit court decision. If the 
Tax Court is in agreement with the Service, so that future appeals 
are likely to be from pro-government decisions, the chances of a 
conflict ultimately developing are increased and further doubt is 
cast upon the original pro-taxpayer decision. The foregoing is not 
intended to imply any criticism of the Service's litigating policy: 
rather, I think the problem is inherent in the court structure. [a 
Los Angeles practitioner] 

* * * 
[I]t seems to me that many of the time lag problems that result 

from our present system result from the deliberate actions of the 
Service and the Treasury in their litigating posture and in their 
refusal either to accede to the opinions of one or more Circuit 
Courts or in their refusal to go to the Congress in order to obtain 
legislative relief. [a New Orleans practitioner] 

In the area of planning and advice, Professor Goldstein distinguishes 
between the consequences attributable to the multi-court appellate 
system, considered in isolation, and those which result from the inter­
action of the system with the practices of the Internal Revenue 
Service and the Tax Court. "[F]ew people," he writes, "indicated any 
great difficulty due to the inability to anticipate results of courts in 
undecided circuits and to estimate what the trend of the law is." 
However, "the planning area is complicated by factors outside the 
court system which coalesce with the court structure to provide for 
planning problems." Specifically, the roles of the IRS and the Tax 
Court were cited. For instance, one lawyer, after describing the lack 
of national precedents as "by no means unbearable" and stating that 
"tax lawyers are creative and sufficiently intelligent to form judgments 
providing their clients with a wise and reasonably safe course of action 
to follow," acknowledged nonetheless that "[w]e feel obligated in our 
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