




































































































































































APPENDIX IV

SMITHSONTIAN INSTITUTION

I’Vt;.r/u'nyfwz, De 20560
USA.

16 January 1975

The Honorable Elmer B. Staats
Comptroller General of the United States
U. S. General Accounting Office
Washington, D. C. 20548

Dear Mr. Staats:

Thank you for sending me a copy of your draft audit
report titled ''Proposals to Strengthen the Foreign Gifts
and Decorations Act of 1966."

My review of this report indicates that the comments
on Page 34, as they relate to the Smithsonian, could give
an incorrect impression. The report states that you
selected for audit 30 gifts and found that 27 of these 30
gifts were exchanged or sold. This gives the impression
that a large percentage of the total gifts acquired by the
Smithsonian (131) were exchanged or sold,.

I have been advised that the 30 gifts which you
selected for audit, were acquired by the Smithsonian from
GSA on four transfer orders (0U-282, dated September 22,
1969; 0U-841B, dated March 10, 1970; 1U-638, dated March 23,
1971; and 1U-682, dated April 12, 1971). There were 59
gifts acquired on these four transfer orders. The 30 gifts
which you selected for audit all were acquired by the
Smithsonian Department of Mineral Sciences. The other 29
gifts on these four transfer orders were acquired by other
Smithsonian offices.

Only 26 of the 59 gifts acquired on these four orders

were exchanged or sold (all by the Department of Mineral
Sciences). The remaining 33 gifts either are in the National
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Collections, on loan, or otherwise accounted for. Also,
the State Department valued the 59 gifts acquired on
these four transfer orders at $26,789. The value of the
26 gifts exchanged was $4,894.

I believe that the figures I have reported above
give a more representative picture of how the Smithsonian
has used and controlled foreign gifts, as well as the
dollar values involved. We would like to meet with your
auditors to discuss this matter further.

In 1972, the Smithsonian recognized the need to review
its policy for exchanging foreign gifts. Accordingly, as
you reported, we have halted such exchanges.

Sincerely yours,

o

q PNl d ‘
- [/\_‘,‘ﬂ/‘\M / /Zf\,»’/'/l/’,t
/ -

S. Dillon Ripley
Secretary
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UNITED STATES OF AMERICA

GENERAL SERVICES ADMINISTRATION

WASHINGTON, DC 20405

GENERAL SERVICES
Y ADMMRSTRATION ¢

3

LI

Honorable Elmer B, Staats

Comptroller General of the United States
General Accounting Office '
Washington, DC 20548

Dear Mr. Staats:

Thank you for the opportunity to review and comment on youyg, draﬁ

report to the Committee on Foreign Relations, United Stateg Sena'®,
entitled ""Proposals to Strengthen the Foreign Gifts and Dec¥rations
Act of 1966" which was forwarded by your letter of January 6, 1975.

Thank you for your words of encouragement in our efforts to develop
improved methods, procedures, and documentation to ensure more
effective control, accountability, and utilization of foreign gifts. We
have prepared a GSA Order (copy attached) which implements the
actions recommended by the GSA Office of Audits, to which you refer
on page 35 of the subject report. We believe that this order will
effectively regulate GSA's responsibilities in the receipt, storage,
and ultimate disposition of foreign gift items. This order has been
coordinated with the Department of State and will be implemented in
the near future,

Under existing procedures, gifts are being forwarded to GSA by the
Chief of Protocol for transfer, donation or other disposal in accordance
with such instructions as may be furnished by that officer. As your
report indicated, it is our view that the Foreign Gifts and Decorations
Act of 1966, as amended, provides independent disposal authority to

the President and by delegation, to the State Department. The present
procedures provide that after the property has been screened for
Federal needs, it may be made available for donation to public museums.

If the property is not transferred to a Federal agency or donated to a
public museum, it may be held indefinitely or offered for sale. We
believe that if legislation is considered necessary, Congress should
address the question of whether a sale should be made under a public
offering or whether a negotiated sale would better serve the overall
interest of the United States. o VO

Keep Freedom in Your Future With U.S. Savings Bonds ;'5;:,"" ’

GAO Note: GSA Order not included. v
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While GAO has raised the question concerning the latitude of the authority
of the President in the disposal of foreign gifts, and while foreign policy

is a matter outside the purview of the General Services Administration, we
believe that public sales aimed at generating the highest proceeds may be
inappropriate in this area. If statutory changes are to be made in the act,
we recommend that authority to negotiate be specifically provided under
such circumstances as the Congress may deem appropriate, including
negotiations with recipients subject to appraisal and appropriate safeguards.
We believe it can be validly argued that if the acceptance of a gift is
necessary so as to not offend a foreign state, then a public sale of such a
gift may be equally offensive. Also, the statute should authorize donating
to public museums consistent with the program now under existence
pursuant to instructions of the Chief of Protocol.

With respect to other aspects of any proposed legislation, we would
suggest a definition of "items of minimal value.!' This definition should
state whether the dollar amount applies to wholesale or retail value and
whether it relates to the value at purchase or to the present replacement
value in the United States.

We are confident that the actions we are taking will provide GSA with
greater control over the disposition of foreign gift items.

Sincerely,

Enclosures
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DEPARTMENT OF STATE

Washington, D.C. 20520

January 29, 1975

Mr. J. Kenneth Fasick
Director

International Division

U.S. General Accounting Office
Washington, D. C. 20548

Dear Mr. Fasick:

I am replying to your letter of January 6, 1975,
which forwarded copies of the Draft Report:
"Proposals to Strengthen the Foreign Gifts and
Decorations Act of 1966" and requested the
Department's comments.

The enclosed comments have been prepared by the
Chief of Protocol, Ambassador Catto.

We appreciate having had the opportunity to review
and comment upon the draft report.

giscerely yours,

|cchand) 1) Puwvuas

Richard W. Murray
Deputy Assistant Secreta
for Budget and Finance

Enclosure
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Department of State Comments on GAO Draft Report
"Proposals to Strengthen the Foreign Gifts
and Decorations Act of 1966"

The Department of State finds this draft report to be a
comprehensive and useful review of the administration

of the Act and its attendant problems insofar as it
concerns the Department's role and functions. The fol-
lowing comments are basically factual, since the De-
partment prefers not to comment on the substantive changes
in the Act recommended for the Congress' consideration
until such time as draft legislation may be prepared and
circulated for agency comments.

Preliminarily, the Department would like to make general
comments on two issues which are raised at several points
in the report. The first of these concerns sanctions for
violations of the Act. The Department believes that the
statute and implementing regulations make it clear that
gifts of over $50 value at retail in the United States,
as determined by the recipient, become U.S. property at
the moment of their acceptance. As U.S. property, such
gifts are covered by various laws and regulations related
to the control, use, and the disposal of Federal property.
For the most part, these laws and regulations, including
the 1966 Gift Act, make each employee individually re-
sponsible for his actions relating to Federal property.
Executive Order 11222 concerning employee conduct suc-
cinctly states an essential premise as follows: '"An em-
ployee shall not use Federal property of any kind other
than for officially approved activities. He must protect
and conserve all Federal property, including equipment
and supplies entrusted or issued to him." (Sec. 204)
There are ¢riminal, civil, and administrative sanctions
attached to improper control, misuse, or conversion of
Federal property; under appropriate circumstances, the
Executive Branch, and particularly the Justice Department
has the authority to investigate and prosecute individu-
als believed to have failed to comply with this statute.
While a specific reference in any new legislation as to
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the applicability of these sanctions to violations of
the Gifts Act would be helpful, it would be incorrect,
in our opinion, to conclude that the present statute is
without sanctions.

The second general comment concerns investigations of
possible violations of the Act by the Chief of Protocol.
At several points in the GAO report, comments are made
concerning what the Chief of Protocol and the Department
of State could or should have done to investigate or re-
cover property covered by the statute. The Department
finds that neither the Act nor the implementing regula-
tions confer any investigative, recovery, or enforcement
powers on either the Secretary of State or the Chief of
Protocol, The role of the Department and the Chief of
Protocol is that of receiving U.S. property deposited by
persons complying with the statute and regulations. The
Department does not view its role as being expanded in
any way by either inference or other general agency re-
sponsibilities beyond the limited functions set forth in
the statute and implementing regulations. Further, we be-
lieve that any such investigative functions as envisioned
by the GAO report should be the responsibility of the
Justice Department or other agency normally charged with
such enforcement functions. The Chief of Protocol has
neither the authority, staff, nor competence to perform
investigations and enforcement of the statute; indeed such
functions would be wholly out of character for the Office
of Protocol. The Department of State would, however, like
to see provisions for enforcement of the statute specifi-
cally included in any revised legislation as recommended
by the GAO report.

Our detailed comments follow:

-- Page v and Page 24: GAO comment that regulations
fail to explain that all gifts given by foreign government
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officials, whether or not a state gift or personal gift,
are covered by the Gifts Act is gratuitous in view of
the language of the Act itself and past practice in im-
plementing it,

-- Page v and Page 20: The recommendation that there
be an independent appraisal of foreign gifts, if accepted,
would create a variety of new problems: who would per-
form the appraisal, where, and at whose expense? Would
several appraisals be required for certain art works? A
potentially heavy administrative burden as well as a new
expense might be created by such a requirement., It would
be useful to have included in the report the GAO views on
how best to handle or fund such an appraisal system.

-- Page ix: It is unclear what public disclosure re-
quirements respecting gifts and their appraisal are en-
visioned. State has already taken the position that
records relating to acceptance and disposition of foreign
gifts are accessible to the public under the Freedom of
Information Act. What purpose would be served by requiring
mandatory publication of the appraisal of all gifts?

-- Page ix and 20: Although "multinational organiza-
tions" are not specifically included in the statute, any
gift made by them could be considered as a foreign gift
under the statute because of the nature of the organiza-
tion or because of the function that organization serves
in making the gift as the agent of a foreign government.
Contrary to the statement on page 20, the Office of
Protocol is not aware of having made such an interpreta-
tion in concrete cases.

-- Page 2, 3, and 28: The suggestion that the setting
of "minimal value" be transferred from the regulations to
the statute and raised from $50 to $100 is not one which
the Department feels is in accordance with the intent of
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Congress, as expressed in the Committee Report on the
1966 legislation. Unless the Congress now has a dif-
ferent view, the Department feels that inflation has
actually helped to bring the regulation $50 limit more
in keeping with the spirit of the legislative intent,
which was to authorize the retention of '"'small things,
trivial things, marks of courtesy and respect."

If the limit were to be raised to $100, it would be a
fundamental change in the purpose and character of the
legislation. Further, inclusion of a specific dollar
amount in the statute would require legislative action
rather than simpler administrative action to adjust the
dollar amount, should any further change be required as
a result of either inflation or deflation.

-- Page 6: The GAO conclusion that the regulation
on the deposit of foreign gifts with the Chief of Proto-
col merely sets forth internal government procedures
and is not for the purpose of protecting U.S. Govern-
ment (property) interests is inappropriate given the
focus of the Gifts Act. In the Department's view,
establishment of a uniform and centralized system for
processing those foreign gifts which must be accepted
under special circumstances was a key aim of the legis-
lation. The Department strongly disagrees that variance
with that procedure may not lead to failure to comply
with the Act's requirements. Inclusion in the GAO re-
port of the present language could lead to the inference
that alternate modes of depositing or handling foreign
gifts--at the option of the donee--are permissible and
in compliance with the Act.

-- Page 13: Although the GAO comment that U.S. mis-
sions in ten countries had no system for reporting gifts
made to mission employees is correct, this is due to the
absence of a statutory and regulatory authorization to
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U.S. missions to report the gifts received by its em-
ployees or other U.S. officials traveling abroad. It
is noted in this regard, however, that all U.S. mis-
sions were sent the July 1, 1974, memorandum to all
employees on their obligations under the Foreign Gifts
and Decorations Act, and heads were encouraged at that
time to acquaint their personnel and official visitors
with the contents of the memorandum and the require-
ments of the law.

-- Page 18: (a) Definitive procedures have already
been developed by the Office of Protocol for handling
gifts received by the First Family, the Vice President,
the Secretary of State, and members of their families.
These procedures are unique in that they deal with
persons in high office, who tend to receive large num-
bers of gifts; however, these individuals have the same
obligation as all other Government employees to report
the gifts which they receive while Government employees.

(b) Neither Federal agencies nor U.S. missions have
the obligation to report gifts received by their em-
ployees and no such obligation should be imposed upon
them other than to acquaint employees with their in-
dividual obligations.

(c) The Chief of Protocol should not be burdened with
the obligation to disclose to the public gifts which
have been reported to him, nor should he bear the addi-
tional burden of requesting any formal periodic account-
ing of gifts received by the Vice President and the
Secretary of State. Existing procedures are sufficient
to satisfy such a requirement, and the records of the
Chief of Protocol respecting foreign gifts which have
been reported to him are open to the public. Further,
the Act confers no investigative powers upon the Chief
of Protocol, and he is not authorized to make such de-
mands either upon agencies or individual employees.

54



APPENDIX IV

-- Page 19: The basis upon which Protocol asserts
its inability to police the Act is entirely unrelated
to any positions which the individual gift recipients
may hold. Regardless of the status of the individuals
involved, the Protocol Office has no specific or gen-
eral authority to compel compliance with the Act, which
as of now remains an individual responsibility.

-- Page 21: The criticism of the Office of Protocol
respecting the action that it could have taken ignores
the basic consideration in this area--namely, the total
absence of enforcement and compliance authority. The
Office of Protocol has carried out its delegated func-
tions under the Act, and could not have taken any action
respecting individual donees or agencies which would
have led to broader compliance with the Act.

Any reticence on the part of the Office of Proto-
col in advising the Congress of difficulties encountered
in administering the Act stemmed from its inability to
effect compliance in a general way, rather than its
sensitivity toward individual donees who may or may not
have reported gifts,

-- Page 20: See also comments on Page v and Page ix.

-- Page 22: With regard to the comment on the reten-
tion of records made on trips abroad, it should be noted
that these records are prepared to assist an individual
in identifying and acknowledging gifts. There is no
statutory or regulatory obligation imposed on the State
Department and the Office of Protocol to use the infor-
mation contained on such sheets for the purpose of en-
forcing provisions of the Act., It is the recipient of
the gift who must make a determination of its value and
act in accordance with the regulations.
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-- Page 24: See comments on page v.

(See GAO Note)

-- Page 25, 26, and 27: The exact basis for the cate-
gorical legal conclusion by the GAO that the Foreign
Gifts Act does not apply to intangible items is unclear.

(See GAO Note)

-- Page 27: The Department is unaware of what more
detailed guidance could be provided to Federal agencies

GAO note: Comments deleted referred to material which was omitted
from the final report.
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in addition to factual data already provided them, un-
less the present statute or regulations were amended
or modified.

(domments deleted refers to material which was omitted
from the final report.)

(GAO Note: refer to prior comments)

-- Page 28: See comments on page 2 - 3.

-- Page 36: With regard to control by the Chief of
Protocol over items permitted to be retained by an
agency for official use, it seems clear that in any ef-
fective property control and inventory system responsi-
bility for property must rest with the user possessing
physical control of an item. In the past it appears
that the Office of Protocol has not made it clear to an
agency requesting retention of property for official
use that such property should be controlled and accounted
for at all times like other Federal property within the
agency's jurisdiction. New criteria have been developed
for passing upon such agency requests, and subsequent
correspondence with agencies will state agency responsi-
bilities concerning the safeguarding of this property.

-- Page 39: The GAO comment concerning the desira-
bility of reducing the administrative burden of processing
routine decorations requests is an excellent one. As the
report recommends, a review of recurring requests will be
undertaken with a view to providing blanket concurrence
where it is determined to be appropriate.

a

> r.
Chief Protocol
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REVISED STATUTE
A BILL
To amend and improve 5 U.S.C. §7342 (Public Law 90-83).

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled,

That 5 U.S.C. §7342 (Public Law 90-83) is hereby repealed and
the following new section is substituted therefor:
§7342. Receipt and disposition of foreign gifts and decorations.
(a) For the purpose of this section--
(1) "employee" means-—-

(A) an employee as defined by section 2105
of this title;

(B) an expert or consultant while under
contract with the United States or any agency,
department, or establishment thereof pursuant
to section 3109 of this title;

(C) an individual employed by, or occupying
an office or position in, the government of a
territory or possession of the United States or
the District of Columbia;

(D) a member of a uniformed service;

(E) the President;

(F) a Member of Congress as defined by

section 2106 of this title; and
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(G) a member of the family and household
of an individual described in subparagraphs
(A)-(F) of this paragraph; 1/

(2) "foreign government" means--

(A) all units df foreign governmental
authority, including foreign national, state,
local, and municipal governments;

(B) international and multinational organi-
zations whose membership is composed, in whole
or in part, of foreign governments as defined in
subparagraph (A) of this paragraph; 2/ and

(C) an agent or representatives of a
foreign government as defined in subparagraph
(A) and (B) of this paragraph, whether acting
in an official or private capacity;

(3) "gift" means a present or thing, other than
a decoration, tendered by or received from a foreign
government;

(4) "decoration" means an order, device, medal,
badge, insignia, or emblem tendered by or received

from a foreign government;

This provision would re-enact subsection (a)(1l)(F)
of the existing Act. For discussion of problems
created by this provision and the countervailing
considerations, see p. 16 of this report.

It is unclear under the existing Act whether gifts
from such organizations are subject to the Act.
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(5) "minimal value" means a retail value at
time of acceptance not in excess of $100 in the United
States; provided that every three years from the date
of enactment of this section, "minimal value” shall be
redefined in regulations pfescribed by the President
or his delegate to reflect changes in the consumer
price index for the prior three-year period; provided
further that regulations of agencies, offices, and
other entities may define "minimal value" for their
employees to be less than the value prescribed under
this paragraph;

(6) "“appropriate agency of the Government" means
the President or his delegate for executive branch em-
ployees, the Committee on Official Conduct for Members
and employees of the House of Representatives the
Senate Select Committee on Standards and Conduct for
Senators and all other legislative branch employees,
and the Administrative Office of the U.S. Courts for
judicial branch employees.

(b) An employee may not request or otherwise encourage
the tender of a gift or decoration.
(c) (1) Congress consents to--
(A) the accepting and retaining by an employee
of a gift of minimal value tendered or received as a

souvenir or mark of courtesy; and
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(B) the accepting by an employee of a gift of
more than minimal value when it appears that to refuse
the gift would likely cause offense or embarrassment
or otherwise adversely affect the foreign relations of
the United States; Erovided, however, that a gift of
more than minimal value is deemed to have been accepted
on behalf of the United States and, upon acceptance,
shall become the property of the United States; pro-

vided further, that an employee may accept gifts of

travel expenses such as transportation, food, and
lodging of more than minimal value from a foreign
government only when on official business and where
(1) the expenses would otherwise be reimbursible by
the United States; (2) where it is determined that
circumstances and conditions make acceptance of such
expenses necessary; and (3) the official nature of
the business and the existence of such circumstances

and conditions is certified by

for the legislative branch,

for the judicial branch, or the agency head and the
Secretary of State for the executive branch, as
appropriate. The Secretary of State in consultation

with ' shall promulgate uniform

guidelines for the use of the Government to implement

this proviso.
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(2) Wwithin 60 days of acceptance of a gift of
more than minimal value, the donee shall--
. (A) deposit the gift for disposal with
the appropriate agency of the Government; or
(B) subject toAthe approval of the agency,
office or entity in which the donee is employed
and the concurrence of the appropriate agency
of the Government, deposit the gift for official
use with the agency, office or entity in which
the donee is employed. Within 30 days of termi-
nation of the official use, the agency, office
or other entity that has retained the gift for
official use shall deposit the gift for disposal
with the appropriate agency of the Government.
(3) When a donee deposits a gift of more than
minimal value for disposal or for official use under
subsection (c¢)(2), or within 30 days of acceptance of
travel expenses as provided in subsection (c)(1)(B),
the donee shall file a statement with the appropriate
agency of the Government containing the information
prescribed in subsection (f) of this section for that
gift.
(d) Congress consents to the accepting, retaining,
and wearing by an employee of a decoration tendered in

recognition of active field service in time of combat
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operations or awarded for other outstanding or unusually
meritorious performance, subject to the approval of the
agency, office or other entity in which the employee is
employedland the concurrence of the Secretary of State.
Without this approval and concurrence, the decoration is
deemed to have been accepted on behalf of the United
States, shall become the property of the United States,
and shall be deposited by the donee, within 60 days of
acceptance, with the appropriate agency of the Government
for official use or disposal.

(e) Gifts and decorations that have been deposited
with the appropriate agency of the Government for disposal
shall be transferred, donated or otherwise disposed of in
accordance with the Federal Property and Administrative
Services Act of 1949 (63 Stat. 377). However, no gift
or decoration that has been deposited for disposal shall
be sold except through a negotiated sale approved by the
Secretary of State or his delegate after determining that
the sale will no£ adversely affect the foreign relations

of the United States. 3/

3/ If enacted, subsection (e) would reverse the view of
the State Department and General Services Adminis-
tration that the Foreign Gifts and Decorations Act
contains an independent grant of authority to dispose
of U.S. property. If not enacted, Congress may con-
sider placing some restrictions on the types of dis-
position that the appropriate agency of the Government
may authorize, such as sales at public auctions.
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(f) As soon as practicable after December 31 of a
calendar year, the appropriate agency of the Government
shall coppile a listing of all statments filed in accordance
with subsection (c¢)(3). The listing shall include the
following information for each gift reported:

(1) the name and position of the employee;

(2) a brief description of each gift accepted;

(3) the foreign government and the name and
position of the individual who presented each gift;

(4) the date of acceptance of each gift;

(5) the estimated retail value in the United

States of each gift at the time of acceptance; and

(6) disposition or current location.
The appropriate agency of the Government shall cause the
listing to be published in the Federal Register not later
than January 31 of the succeeding calendar year.

(g) (1) The appropriate agencies of the Government

may prescribe joint regulations to carry out the

purpose of this section. These regulations shall be
implemented by each of the appropriate agencies of
the Government for their employees.

(2) The appropriate agency of the Government
shall document cases in which there is reason to
believe that an employee has violated this section

and refer such cases to the Department of Justice or

64



APPENDIX V

other appropriate officials; obtain an independent
appraisal of gifts when necessary; and take other
similar actions necessary to carry out the purpose
of this section.
(h) (1) Any employee who fails to deposit a gift
of more than minimal value as required under sub-
sections (c)(2)(A) or (B) of this section shall, upon
conviction, be punished by a fine of not more than
$1,000 or by imprisonment for not more than twelve
months, or by both such fine and imprisonment.

(2) The penalty authorized in 18 U.S.C. §641
for unlawfully converting property of the United
States shall apply to the unlawful retention of gifts

of more than minimal value.
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PRINCIPAL OFFICIALS OF THE DEPARTMENT
OF STATE RESPONSIBLE FOR ADMINISTERING ACTIVITIES

DISCUSSED IN THIS REPORT

Tenure of office

From To
SECRETARY OF STATE:
Henry A. Kissinger Sept. 1973 Present
William P. Rogers Jan. 1969 Sept. 1973
Dean Rusk Jan. 1961 Jan. 1969
CHIEF OF PROTOCOL:
Henry E. Catto, Jr. Apr. 1974 Present
Marion H. Smoak Mar. 1974 Mar. 1974
Marion H. Smoak (Acting) Jul. 1972 Mar. 1974
Emil Mosbacher, Jr. Jan. 1969 Jun. 1972
Tyler Able Sept. 1968 Jan. 1969
Angier Biddle Duke Apr. 1968 Sept. 1968
James W. Symington , Mar. 1966 Mar. 1968
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THE WHITE HOUSE

WASHINGTON

April 1, 1975

MEMORANDUM FOR: Phil Buchen

FROM; Bill CasselmanW
/ <

With regard to the attached, as far as I know

the President has not yet established a policy regard-
ing the acceptance of so-called '"non-~official" gifts.
However, Maxine Cheshire has renewed her request
with the Press Office. Sooner or later a policy
determination will have to be made. Therefore,

it would seem the wiser course of action to set

such a policy prior to Maxine taking a swipe at

us for refusing to permit her access or failing

to develop a cohesive policy regarding ""non-official’’
gifts,



| w THE WHITE HOUSE N
' WASHINGTON G ey

March 12, 1975

MEMORANDUM FOR: Phil Buchen
FROM: Bill Casselman ‘/’V({\/
SUBJECT: Request to see Gift Files

As I mentioned to you today, Maxine Cheshire of the WASHINGTON
POST has made a request to inspect the card file of non-official
gifts, both foreign and domestic, She indicated in her discussion
with the Press Office that she would like ''to establish a precedent!'
that these files are open for inspection.

As you will recall,;/%{lestion of public access to non-official gift files
was addressed in a joint memorandum from you and Don Rumsfeld to
the President. Perhaps Mrs. Cheshire's request could be used as a
raison d'etre for bringing your memorandum to the President's
attention. In addition, as we discussed, the East Wing Press Office
has been encountering questions regarding members of the First
Family accepting compensation for writing--a subject which was
also covered in the memorandum to the President.



THE WHITE HOUSE

WASHINGTON

December 1, 1975

MEMORANDUM FOR THE WHITE HOUSE STAFF

FROM: PHILIP W. BUCHEN@C\J' ~
SUBJECT: Acceptance of Christmas Presents

The approach of the Christmas season raises anew questions

of presents -- those to be given and those which may be received.
With no intention of detracting from the joys of the season, I
remind everyone on the White House Staff of the limitations
imposed by statutes and regulations on acceptance of gifts,

Gifts between Staff Members

Federal statutes prohibit the acceptance of gifts from fellow
employees of a lesser pay status, The solicitation of contributions
for a Christmas gift for an employee in a superior official position
is also prohibited by statute, as is the giving of such a gift or
donation. However, these laws have not been interpreted to
preclude the traditional exchange of gifts of nominal value between
co-workers within an office.

Acceptance of Other Gifts

As a member of the White House Staff you are expressly prohibited
from soliciting or accepting gifts from corporations or persons

(1) who have or are seeking contractual agreements with any
Executive department or agency, (2) who engage in activities
regulated by Executive departments or agencies, or (3) who have
any interests which may be substantially affected by the performance
of your job, This latter group includes federal employees as well
as persons in the private sector.

The foregoing does not preclude your acceptance of unsolicited
advertising or promotional items such as pens, note pads, calendars,
etc., so long as they are of nominal value ($10 or less). Similarly,

§



you are not prohibited from accepting reasonable gifts, promotional
or otherwise, from close personal friends or relatives who have
dealings with the government, when it is clear that the motivation
for the gift is the personal relationship and acceptance would not
give ris'e to the appearance of a conflict of interest,

In addition, the law prohibits the acceptance of gifts in excess
of $50 (retail value in U.S.) from representatives of foreign

governments except with the express consent of Congress,

Procedures for Disposition of Prohibited Gifts

Any prohibited gift should be returned to the donor along with a
letter, a copy of which should be retained for your files, stating
the reasons for its return, If for any reason it is not possible to
return the gift, please forward it to the Counsel's office (Room 106,
OEOB) along with a letter of explanation., The gift will then be
turned over to a public charity or charitable institution, or if it

is from a representative of a foreign government, to the State
Department for disposition in accordance with its regulations.

The rationale for the foregoing restrictions is two-fold. First,
as between members of the Staff, they avoid any appearance
that a person is attempting to gain favor with a superior by the
giving of a gift or that any gift is expected by the superior.
Second, as to gifts that might be offered from those outside the
White House, they protect you as a member of the Staff from
being exposed to even the appearance of a conflict of interest.



THE WHITE HOUSE

WASHINGTON

January 30, 1975

MEMORANDUM FOR THE PRESIDENT

THROUGH: DONALD RUMSFELD
PHILIP BUCHEN

FROM: KENNETH LAZARUS

SUBJECT: ‘ Non-Statutory Gifts to Members
of the First Family

As you will recall, you recently approved guidelines governing
the acceptance, use and disposition of gifts to members of the
First Family from representatives of foreign governments which
are subject to the constraints imposed by the Constitution, the
Foreign Gifts and Decorations Act of 1966 and supporting
regulations,

The purpose of this memorandum is to recommend guidelines
governing non-statutory gifts (gifts from foreign sources not
under the Foreign Gifts Act and all gifts from domestic sources)
to members of the First Family.

Considerations

A, Legal. There are no direct legal restrictions on the
acceptance of non-statutory gifts by the President or other o
members of the First Family., Nonetheless, certain conflict
of interest provisions should be central to any analysis of pollc;y
alternatives in this area,

Executive Order 11222 of May 8, 1965 (not technically applicable

to the President) prescribes comprehensive guidelines applicable
to gifts to Executive branch officers and employees from private

sources, Generally, these prohibit the solicitation or acceptance
of any gift or any other thing of monetary value from any person,

corporation or group which --



(1) has, or is seeking to obtain, contractual or other
business or financial relationships with an employee's agency;

'(2) conducts operations or activities which are regulated
by an employeels agency;

(3) has interests which may be substantially affected by
the performance of an employee's official duties; or

(4) presents even the appearance of misconduct by using
public office for private gain.

This Executive Order and implementing regulations (3 CFR
Part 100) effectively preclude the acceptance of almast any gift
by any officer or employee of the Executive branch, including
members of the White House staff,

It should also be noted with respect to the acceptance of honoraria,
that the Federal Election Campaign Act Amendments of 1974 now
make it illegal for any Federal officer or employee to accept an
honorarium in excess of $1, 000 for a particular speech or
appearance or more than $15, 000 cumulatively in any one year

(18 U.S.C. 616). The acceptance of honoraria for charity would
also fall within the purview of this section.

B. Political, As you will recall, at your first press conference
upon assuming the Presidency, you indicated that you intended to
set the example for ethical conduct within the Executive branch,

Notwithstanding the conclusion that neither Executive Order 11222
nor the regulations issued pursuant to it legally bind the President,
it could give rise to political controversy for the President to '
engage in conduct proscribed by the Order or regulations, where

no special reason exists for exemption from the generally applicable
standards. Failure to observe these standards will furnish a
simple basis for damaging criticism, whether or not they
technically apply. '



Recommendation

The attached proposed procedures for the handling of
non-statutory gifts are generally consistent with the spirit
of the restrictions placed on White House personnel in this
area, They would authorize acceptance for personal use of
only the following: :

(1) Sentimental Gifts -~ tangible gifts of reasonable
value which represent a personal work product or other display
of emotion.or sentiment.

(2) Awards -- awards of reasonable value for meritorious
achievement.

(3) Personal Gifts -~ reasonable gifts from close personal
friends.

(4) Miscellaneous Items -- unsolicited advertising or
promotional items of a nominal value,

Permanent gifts to the White House or to a Presidential library
would be permitted but the use of such gifts would be restricted
to official purposes,

The proposed guidelines would also allow for the public disclosure
of all non-statutory gifts. '



ACTION

The proposed guidelines should be implemented.
Approve ' Disapprove

See me
Take such steps as are necessary to bring the First
Family into compliance with the proposed guidelines
but hold up announcement.

Approve Disapprove

See me

EX»]



GUIDELINES GOVERNING GIFTS TO THE
FIRST FAMILY THAT ARE NOT SUBJECT
TO THE CONSTITUTIONAL AND STATUTORY
' RESTRICTIONS ON GIFTS FROM
FOREIGN HEADS OF STATE

Scope of Coverage, These guidelines shall be applicable to all
gifts which are not subject to the Foreign Gifts and Decorations
Act of 1966,

Ban on Solicitation., Gifts will notbe solicited or otherwise

encouraged by or on behalf of the President or any other member
of the First Family,

Standards. Gifts to the President or other members of the First

Family which are received should be returned to the donor,
accompanied by a written explanation of the reasons for its
necessary return, subject only to the following exceptions:

(a) Gifts to the White House, The offer of a gift which
shall become a permanent addition to the White House
may be accepted by the President or the First Family
on behalf of the United States when no question arises
as to the propriety of the gift. Such gifts shall there-
after be treated as public property. Some gifts that
require expenditures of public funds for maintenance
require Congressional approval., Counsel should
therefore be advised of proposed acceptances in all
cases.

(b) Presidential Library. Gifts appropriate for eventual
inclusion in a Presidential Library or other similar
museum due to their identification with the President
may be accepted by the First Family when no question
as to their propriety arises, Such gifts shall thereafter
be treated as public property.

(c) Sentimental Gifts, The offer from an individual or group
of a tangible gift of reasonable value which represents
a personal work product, or other display of emotion




(d)

(e)

(£)

(g)

» or sentiment, may be accepted if the offer does not
appear to constitute the endorsement of a commercial
item.,

Awards, The offer of an award of reasonable value
for 2 meritorious public contribution or achievement
given by a charitable, professional, religious, social,
fraternal, recreational, non-profit, educational, civic
or similar organization may be accepted.

Items of unknown origin, . Gifts of unknown origin may be
retained to be turned over anonymously and as soon as
practicable to an organization qualifying under Section
501(c)(3) of the Internal Revenue Code of 1954, No tax
deduction by the First Fanuly will be claimed for any
such gifts,

Personal gifts., Gifts from close personal friends

or relatives, when it is clear that the only motivation
for the gift is the personal relationship, even though
such individuals may have dealings with the government,
may be retained,

Miscellaneous items, - Unsolicited advertising or
promotional items of a nominal value such as pens,
calendars, etc., may be retained if the retention
could not be reasonably construed to constitute the
endorsement of a commercial product,

Use of gifts treated as public property include, but are not

necessarily limited to:

(2)

(b)

(c)

Display or use within the White House complex or at
any other location on Federal property in connection
with Presidential activity;

Uses incident to official Presidential functions regardless
of location; and

Temporary display in a museum, university or other
institutional facility of general availability to the public.



In instances not covered by the above situations, specific
advance approval by the Office of the Counsel to the
President shall be obtained by the Gift Unit, Additionally,
the Gift Unit is responsible for assuring that all such
items of public property are carefully accounted for at all
times.

Honoraria. During his tenure in office, the President will
not accept any honorarium or compensation for any appearance,
speech, teaching or writing.

Other members of the First Family will not accept any honorarium
or other compensation for speeches, lectures, teaching or writing
which in any way relate to official activities on their part, or
which were in any way assisted by other federal employees as

part of their official activities.

Travel and accommodations, The President or any other member

of the First Family will not accept payment or reimbursement

for air travel, lodging or related expenses from any person or
non-governmental organization when traveling on official business.
If the trip is not "official' but '"political’ in nature, payment will
be made from appropriate and available political funds. If the

trip is not "official'' or ''political' in nature, payment will be made
from the personal funds of the First Family.

Loans. The President or any other member of the First Family
will only accept loans on customary terms for use in financing
the purchase of realty or personalty.

Disclosure. Information relating to the acceptance of domestic
gifts shall be available to the public.

Procedures.

(@) ~As with foreign gifts, all presentations of gifts
received by or on behalf of the President should
be sent to the Gift Unit or to the Mail Room. All
offers of gifts shall also be referred to the Gift Unit.



(b) The Mail Room will log all gifts on appropriate colored
cards (pink for all foreign gifts, white for domestic
gifts to the President, yellow for domestic gifts to

the First Lady or the children).

(c) Any questions regarding the propriety or legality of
a gift or offer of a gift shall be referred to the Counsel
to the President for his determination,

(d) In instances involving offers of gifts to the White House
the Gift Unit shall seek the guidance of the White House
Historical Association, the National Park Foundation or
other appropriate organization.

(e) The responsibility for the acknowledgement or acceptance
and appropriate use of gifts should be undertaken by the
White House Gift Unit in accordance with the guidelines
set forth in the preceding sections,



THE WHITE HOUSE

WASHINGTON

. April 13, 1976

MEMORANDUM FOR: PHIL BUCHEN r..
FROM: KEN LAZARUS&
SUBJECT: Gifts to Foreign Officials

Pursuant to your phone call this morning, I raised with Nino
Scalia the question of the propriety of gifts by U. S. citizens
for eventual presentation to foreign officials., Nino has
provided the following guidance:

(1) Although neither the President nor the White House
has authority to accept gifts on behalf of the United
States, the Department of State clearly does have
such authority (see 22 U.S.C. 809 (a), copy
attached).

(2) Nino believes the Secretary's authority to accept
unconditional gifts for this purpose is questionable.
Thus, he advises that we rely on the Secretary's
discretionary authority to accept conditional gifts.

(3) The deed of gift should be made to the Secretary of
State on behalf of the United States. In this regard,
Nino suggests that we refrain from using individual
names, i.e, Kissinger, and rely on references
to the office,

(4) The deed of gift should specify whether the gift is
provided for general purpose, i.e. in furtherance
of the interests of the United States, or for any
specified purpose.

(5) Although the deed of gift should be made to the
Secretary of State, all of his administrative
functions under Section 809 would clearly appear
to be delegable to the Office of the Chief of Protocol.

Nino is preparing a more detailed memorandum on this inquiry
which should be available tomorrow.
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office and his ability to comply with the
conditions precedent by the giving of a
bond. Williams v. U. 8., 1888, 23 Ct.CL 46.

A consul or vice consul was not invest-
ed with the office until he gave the bond
required by law, nor could he recover
the salary of the office where he had
neglected to give the bond. Dainese v.
U. 8., 1879, 15 Ct.Cl. 64.

%¢. Form of bond

Where the form of the bond was not
prescribed by statute, its form might be
determined by the officer whose duty it
was to approve the same. 1885, 18 Op.
Atty.Gen. 274.

8. Attestation of bond

It was not essential to the wvalidity of
a consular bond that it should be at-
tested. 1820, 1 Op.Atty.Uen. 378.

4. Time of taking effect of boad

A consul’'s bond spoke and took effect,
not from its date, but from the time of
its approval by the Secretary of State.
1872, 14 Op.Atty.Gen. 7.

‘Where an appointee to a consulship was
commissioned on the 18th of January,
and his bond, though dated on the
13th of same month, was not approved by
the Secretary until the 27th, the bond
was valid and sufficient. Id.

5. Corporation- sureties

It was competent for the Secretary of
State, under former section 11 of this
title to accept as sureties upon official
bonds of United States consular officers,
corporations organized under state or
United States laws as surety or guaranty
companies authorized by their charter to
undertake such obligations. 1891, 20 Op:
Atty.Gen. 16.

8. Liability of sureties

The surety of a consular officer could
not be liable for the statutory penalty
incurred by the principal under section
1189 of this title, for charging excessive

FOREIGN SERVICE
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fees, where such fees, including the ex-
cess, had been charged against him in
his acecount, and paid to the Treasury
Department. TU. 8. v. Ballantine, N.Y.
1905, 138 F. 312, 70 C.C.A. 602,

A bond given by a public officer, as a
consul general of the United States, con-
ditioned that he would faithfully dis-
charge the duties of his office, and faith-
fully account for and pay over all moneys
which should come into his hands under
any law, had to be construed strictly,
in favor of the sureties, with respect to
the dunties and obligations secured, and
it was not a breach of such bond that
he failed to return toWwthe Treasury a
sum overpaid him on his salary through
mistake. U, 8. v. Boyd, C.C20.1902, 118
F. 89.

The neglect of the Treasury Department
in claiming moneys paid to a comsul in
excess of his salary did not discharge the
sureties on his bond from liability there-
for, though such neglect continued long
enough to afford the sureties a good de-
fense against any but the Government.
U. 8. v. Bee, Cal.18383, 5¢ F. 112, 4 C.CA,
219.

In aa action on the official bond of a
United States consul, the conditilon ot
which required him to deliver up all
fees and moneys which should come to
his hands, as provided by former section
11 of this title, he was not liable for
money paid, under the direction of the
State Department, to a clerk appointed
by the president, although R.S. § 160886,
former section 58 of this title, provided
that the only allowance to any vice con-
sulate or consular agency for expenses
should be an amount sufficient to par
for stationery and postage on official let-
ters. U. 8. v. Owen, D.C.VL1891, 47 F.
797,

The surety of a consul under Act Apr.
14, 1792, 1 Stat., 254, was not respoasible
on account of moneys remitted to him
for purposes not comprehended within
his consular dutles, as prescribed by
such Act. U. 8. v. Bell, D.C.Pa.1829, Fed.
Cas.No.14,565.

§ 809. Acceptance of gifts on behalf of the United States;

disposition; use;

taxation

(a) The Secretary may accept on behalf of the United States gifts
made unconditionally by will or otherwise for the benefit of the De-
its

partment including the Service or for the carrying out of any
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functions. Conditional gifts may be so accepted at the discretion of
the Secretary, and the principal of and income from any such condi-
tional gift shall be held, invested, reinvested, and used in accord-
ance with its conditions, but no gift shall be accepted which is con-
ditioned upon any expenditure not to be met therefrom or from the
income thereof unless such expenditure has been approved by Act of
Congress.

(b) Any unconditioral gift of money accepted pursuant to the
authority granted in subsection (a) of this section, the net proceeds
from the liquidation (pursuant to subsection (c) or subsection (d)
of this section) of any other property so accepted, and the proceeds
of insurance on any such gift property not used for its%storation,
shall be deposited in the Treasury of the United States and are ap-
propriated and shall be held in trust by the Secretary of the Treasury
for the benefit of the Department including the Service, and he may -
invest and reinvest such funds in interest-bearing obligations of the
United States or in obligations. guaranteed as to koth principal and
interest by the United States. Such gifts and the income from such :
investments shall be available for expenditure in the operation of ~
the Department including the Service and the performance of its. 2
functions, subject to the same examination and audit as is provided
for appropriations made for the Department including the Service -
by Congress. S

(¢) The evidences of any unconditional gift of intangible personal
property, other than money, accepted pursuant to the authority
granted in subsection (a) of this section, shall be deposited with
the Secretary of the Treasury and he, in his discretion, may hold e 15
them, or liquidate them except that they shall be liquidated upon.. = =
the request of the Secretary whenever necessary to meet payments.. .~
required in the operation of the Department including the Service or
the performance of its functions. The proceeds and income from any. -
such property held by the Secretary of the Treasury shall be avail— -
able for expenditure as is provided in subsection (b) of this sec- -
tlon ‘_,;. =

(d) The Secretary shall hold any real property or any tanglble"v"

personal property accepted unconditionally pursuant to the aut’.horx*:.r"ﬁr
granted in subsection (a) of this section and he shall permit suchs: 3
property to be used for the operation of the Department including thex..
Service and the performance of its functions or he may lease or hire
such property, and may insure such property, and deposit the income:
thereof with the Secretary of the Treasury to be available for expen-
diture as provided in subsection (b) of this section. The income from .«

any such real property or tangible personal property shall be available:
for expenditure in the discretion of the Secretary for the mainters
nance, preservation, or repair and insurance of such property and .
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any proceeds from insurance may be used to restore the property in-
sured. Any such property when not required for the operation of
the Department including the Service or the performance of its func-
tions may be liquidated by the Secretary, and the proceeds thereof
deposited with the Secretary of the Treasury, whenever in his judg-
ment the purpose of the gifts will be served thereby.

(e) For the purpose of Federal income, estate, and gift taxes, any
gift, devise, or bequest accepted by the Secretary under authority of
this chapter shall be deemed to be a gift, devise, or bequest to or for
the use of the United States. Aug. 13, 1946, c. 957, Title X, § 1021,
60 Stat. 1031; Sept. 8, 1960, Pub.L. 86-723, § 48, 74 Stat. 847.

Library references: United States ¢=40; C.J.8. United States §§ 38—4\

Historical Note

1960 Amendment. Pub.L. 86-723, § 48
(a), inserted “the Department including”

_ preceding “the Service”, wherever appear-

ing.

Subsec. (a2). Pub.L. 86-723, § 48(b),
substituted “at the discretion of the Sec-
retary” for *“if recommended by the Di-
rector General”,

Effective Date of 1960 Amendment.
Section 56 of Pub.L. 86-723 provided
that:

“(a) The provisions of this Act [see
Short Title note hereunder] shall become
effective as of the first day of the first
pay period which begins more than thir-
ty days after the date of enactment
of this Act [Sept. 8, 1960], except as
provided in paragraphs (b), (¢), (d), and
(e) of this section, and except as other-
wise provided in the text of this Act

“(b) (1) The provisions of paragraph
(¢) (1) of section 803 of the Foreign
Service Act of 1948, as amended by sec-
tion 31(b) of this Act [section 1063(c) (1)
of this title], shall become effective on
the first day of the first month which
begins more than one year after the
date of enactment of this Act [Sept. 8,
19601, except that any Foreign Service
staff officer or employee, who at the time
this Act [see Short Title note hereunder}
hecomes effective meets the requirements
for participation in the Foreign Serv-
ice Retirement and Disability System,
may elect to become a participant in the
System before the mandatory provisions
become effective. Such Foreign Service
staff officers and employees shall become
participants effective on the first day of
the second month following the date of

339

their application for earlier participa-
tion.

“(2) The provisions of paragraph (c)
(2) of section 803 of the Foreign Service
Act of 1048, as amended by section 31(b)
of this Act [section 1083(c) (2) of this
title], shall become effective on the first
day of the first month which begins more
than three years after the date of enact-
ment of this Act [Sept. 8, 1960].

*{c) The amendment made by section
33 of this Act [to section 1071 of this
title], with respect to a contribution to
the Foreign Service Retirement and Dis-
ability Fund to be made by the Depart
ment, shall become effective July 1, 1961,

“{d) The amendment made by section
41 of this Act [adding section 1095 of this
titie] shall take effect on the first day of
the first month which begins more than
thirty days after the date of enactment
of this Act [Sept. 8, 1960].

“(e) The amendment made by section
51 of this Act [to section 104(a) (4) of
Title 26] shall be effective with respect
to taxable years ending after the date
of enactment of this Act [Sept. 8, 1960].”

Short Title. Section 1 of Pub.L. 86—
723 provided that “This Act [which add-
ed sections 900, 968, 998, 1084, 1095 and
1112 of this title, amended this section
and sections 2035, 871, 872, 881, 886, 889,
911, 912, 915, 928, 936, 937, 961, 965, 995,
1001, 1002, 10041008, 1016, 1017, 1041, 1044,
1083, 1064, 1071, 1076, 1081, 1082, 10886,
1091, 1092, 1111, 1116, 1137 and 1138 of
this title, section 170p of Title 5, Exec-
utive Departments and Government Offi-
cers and Employees, and section 104 of
Title 26, Internal Revenue Code, repealed
sections 887, 025, 066 and 967 of this
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THE WHITE HOUSE

WASHINGTON

April 28, 1976

Dear Henry: -

You will recall that I raised a question as to
- what practices are permissible in obtaining '
objects to be used by the President as gifts
to other Heads of State.

Enclosed is a copy of a response which our
office received from Antonin Scalia, Assistant
Attorney General, which I trust you will find
helpful.

On the basis of this memo, I am suggesting that
if anyone on the White House staff has an idea
for the source of a contribution that might be
used to provide a gift for a foreign Head of
State, then the prospective donor should be
encouraged to make arrangements through you to
provide the gifts on a conditional basis to the
Secretary of State for the use intended.

Sincerely,

/7 .

Philip{MW. Buchen
Counsel to the President

The Honorable Henry E. Catto, Jr.
Chief of Protocol

Department of State

2201 C Street, N. W.
Washington, D. C. 20520

Enclosure

cc: MariabDowns
Monroe Leigh



/ssus«-mr ATTORNEY GENERAL

Bepariment of Justice
Hlashington, D.C. 20530 APK 2+ 1978
MEMORANDUM FOR KENNETH A. LAZARUS
Associate Counsel to the President

Re! Acceptance by the United States of Gifts
from Private Parties upon the Condition-
that the Gift shall be Again Given to a

- Foreign Dignitary ’

This is to confirm the advice I gave you over the
telephone. The question concerns the authority of the United
States to accept a gift of personal property from a private
donor on the condition that it be used as a "gift of state"
to foreign dignitaries.

As a general rule, "the receipt of gifts, testamentary
and nontestatmentary, is within the ambit of federal powers,
but gifts to the United States which involve any duty, bur-
den, or condition or are made dependent on some future per-
formance by the United States, are not accepted by the Govern-
ment unless by express authority of Congress." Story v.
Snyder, 184 F.2d 454, 456 (D.C. Cir. 1950), relying on United
States v. Burnison, 339 U.S. 87 (1950). This rule accords
with the position expressed by this department. See 30 Op.
A.G. 527 (1916). 'See also 11 Comp. Gen. 355 (1932), to the
same effect.

There is no statute of general application authorizing
acceptance by the United States of conditional gifts. The
Secretary of State, however, is given the following authority
by 22 U.S.C. § 809:

"(a) The Secretary may accept on behalf of the
United States gifts made unconditionally by will orx
otherwise for the benefit of the Department including
the Service or for the carrying out of any of its
functions. Conditional gifts may be so accepted at
the discretion of the Secretary, and the principal
of and income from any such conditional gift shall be
held, invested, reinvested, and used in accordance
with its conditions but no gift shall be accepted
which is conditioned upon any expenditure not to be
met therefrom or from the income thereof unless such
expenditure has been approved by Act of Congress.”
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Although the second sentence of this subsection, relating
to conditional gifts, does not expressly contain the limit-
ation that the gift must be "for the benefit of the Depart-
ment . . . or for the carrying out of any of its functions,”
we think such limitation is reasonably to be understood --
perhaps subsumed within the phrase "so accepted." In any
case, it is our view that the making of gifts of state does
qualify as a use "for the carrying out of [State Department]
functions." We understand that it is a commonplace of di-
plomacy for gifts to be exchanged between heads of state

or other senior dignitaries; 1/ that such gifts are consid-
ered tokens of the esteem of the nations involved and may
sometimes play a significant role in the conduct of foreign
relations. We conclude that gifts to the Secretary of State
conditioned on their use as gifts of state can be accepted
by the Secretary under 22 U.S.C. § 809(a) if they involve no
further expenditure of moneys.

We may note our view that if gifts are to be used for
the purpose described above, it is preferable, from a legal
standpoint, that they be expressly conditioned upon such
use. For unconditional gifts of realty or tangible personal
property are further subject to the provisions of subsection
809 (d) , which include the following:

"(d) The Secretary shall hold any real property
or any tangible personal property accepted uncondi-
tionally pursuant to the authority granted in subsec-
tion (a) of this section and he shall permit such
property to be used for the operation of the Depart-
ment including the Service and the performance of its
functions or he may lease or hire such property, . . .
Any such property when not required for the operation
of the Department including the Service or the perform-
ance of its functions may be liquidated by the Secre-
tary, and the proceeds thereof deposited with the
Secretary of the Treasury, whenever in his judgment
the purpose of the gifts will be served thereby."

1/ As you know, however, gifts to federal officers and em-
ployvees from foreign governments and officials are regulated
by 5 U.S.C. § 7342.
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~It could be argued- that these. provisions prevent alienation
of realty or tangible personal property accepted uncondi-
tionally, except to the Secretary of the Treasury. (The
counter-argument, of course, is that the "use” permitted
by the second clause of the first sentence of § 809(d4) ,
should be read to include a use which terminates the "hold-
ing" —-- as indeed must be the case with regard to gifts of
consumables.) Conditional gifts are not subject to this
provision, and are expressly permitted to be "used in ac-
cordance with [their] conditions," 22 U.S.C. § 809(a),
presumably including the condition of alienation so long

as that is in furtherance of the functions of the Depart-
ment. To avoid any dispute on this point, it is obviously
preferable to use conditional gifts for the stated purpose.

We presume that the discretion given to the Secretary
will be exercised to guard against the risk of impropriety
which the acceptance of certain conditions in certain cir-
cumstances might entail. This risk is of course reduced
if the condition, while specifying use as a gift of state,
does not specify the donee of the gift.

.

tonin Scalia
Assistant Attorney General
Office of Legal Counsel



THE WHITE HOUSE %—7\'\/

WASHINGTON

September 27, 1976

MEMORANDUM FOR: MAX FRIEDE‘};{SﬁRF
FROM: PHIL BUCHE \
SUBJECT: A Purchase of Foreign Gifts

In response to your memorandum of September 22,
I suggest that before we act to take care of
the interest expressed by Mr. Craft in regard
to the watch presented by King Faisal to
Senator Fannin, we should study the feasibility
of opening foreign gifts to purchase by any
interested party. We cannot make an exception
for one person without developing a procedure
which would be available to others having
similar interests.

I suggest that Joe Jenckes tell Mr. Craft that
we will look into the whole matter and report
back to him prior to the end of the calendar
year.

cc: Joe Jenckes
Barry Roth



THE WHITE HOUSE

. WASHINGTON

September 24, 1976

MEMORANDUM FOR: PHILIP W. BUCHEN
FROM: BARRY N. ROTH‘"Z‘
SUBJECT: Foreign Gifts

Joe Jenckes is correct that the law clearly permits the
negotiated sale of items having a fair market value of
less than $1,000. I have discussed this in the past
with Henry Catto who also had expressed an interest in
purchasing a watch that had been given to him by repre-
sentatives of the Saudi government. However, the career
officials at State are afraid that people would question
the valuation set on items, and accordingly have been
reluctant to allow such negotiated sales. Catto appar-
ently decided not to go ahead with such sales.

I believe that the current State Department policy is
unnecessarily conservative and is wrong. It makes little
sense that items whose value is primarily a commemorative
one should simply sit in a store room, when they could be
purchased by the donee at their fair market value. As
long as the appraisal is done by an independent appraiser
picked by State or GSA, there is no reason to be concerned
that the valuation was unjustifiably low. Moreover,
Fannin's staff is willing to pay for the appraisal so
that the Government has nothing to lose if this request
is approved.

Joe Jenckes has attached the State Department regulations
(see Section 3.6) which apply to the disposal of foreign
gifts of more than minimal value. I can call Mrs. Black
if you wish or I can explain this to you in more detail
if you feel it is necessary so that you can make the call.



THE WHITE HOUSE

WASHINGTON

September 22, 1976

MEMORANDUM FOR: PHILIP BUCHEN ]
THRU : MAX FRIEDERSDORF /,/// ’
FROM: JOE JENCKES?_ o,
SUBJECT: Purchase of Foreign Gift

Attached is a memo including applicable regulations
regarding foreign gifts from Fred Craft, Minority
Counsel of the Senate Interior Committee.

Mr. Craft is attempting to purchase a watch which

was given to Senator Paul Fannin by King Faisal.
Senator Fannin, in accordance with the law, deposited
the watch with the Chief of Protocol.

Ambassador Black,through her counsel, a Mr. Davis, has
refused Mr. Craft's request to purchase the watch --
even though the regulations provide for such purchase --
on the grounds that the purchase would establish a
"precedent.”

Senator Fannin is retiring this year and the watch
has a sentimental value. Is there anything you
can do to assist Mr. Craft.

Many thanks.



P HENRY M. JACKSON, WASH., CHAIRMAN
KRANK CHURCH, IDAHO PAUL J. FANNIN, ARIZ.

LEE METCALF, MONT. CLIFFORD P. HANSEN, WYO.

J. BENNETT JOHNSTON, LA, MARK 0. HATFIELD, OREG.

JAMES ABOUREZK, S. DAK. JAMES A, MC CLURE, IDAHO

FLOYD K. HASKELL, CQLO. DEWEY F. BARTLETTY, OKLA. P

e Ulnited Dlates Benat
RICHARD STONE, FLA. e ales enate

DALE BUMPERS, ARK.
COMMITTEE ON
INTERIOR AND INSULAR AFFAIRS

WASHINGTON, D.C. 20510

GRENVILLE GARSIDE, $PECIAL. COUNSEL AND STAFF DIRECTOR
WILLIAM J. VAN NESS, CHIEF COUNSEL

September 21, 1976

To: Joseph Jenckes

From: Winfred 0. Craft, Jr. - Minority Counsel

The staff of the Senate Interior Committee, past and present, desire to
purchase at fair market value plus the cost of appraisal a man's white
gold Universal Geneve wrist watch inscribed with King Faisal's name, which
was presented to Senator Fannin in 1975.

Department of State, Office of Chief of Protocol, has informed the GSA

that they will not approve the disposal of the property. The Foreign Gifts
and Decorations Act of 1966, P.L. 89-673, as amended, provides for the dis-
posal of the property, so long as it is at fair market value plus cost of
appraisal.

Mr. George I. Perryman, GSA, Office of Personal Property Disposal, was pre-
pared to dispose of the property according to the law provided he received

a letter of authorization from the Chief of Protocol. I was informed this
date that Chief of Protocol, Ambassador Black, has refused to grant this
request, even though she has the authority, because it would "set a precedent".

GSA has been negotiating with State for a blanket authorization to dispose
of similar items, and the issue is pending decision by Ambassador Black.
This specific request would not bear at all on the blanket authorization
question.

Senator Fannin is not aware of these negotiations; the watch was to be pre-
sented to him upon his retirement from the United States Senate when the
Senate adjourns sine die.

WOC:cs



. Title 22—FOREIGN RELATIONS

Chapter I—Department of State

SUBCHAPTER A—GENERAL
[Dept. Reg. 108.556]

PART 3—ACCEPTANCE OF GIFTS AND
DECORATIONS FROM FOREIGN
GOVERNMENTS

Part 3 is added to Title 22 of the Code
of Federal Regulations to read as set
forth below.

Sec.

3.1 Purpose.

Applications of this part.

Definitions.

Release of gifts and decorations on de-
posit in the Department of Staie
through October 14, 1966.

3.5 Gifts and decorations received by any

person after October 14, 1966.

3.6 Use or disposal of gifts and decorations
which become the property of the
United States.

3.7 Revocation of previous regulations.

3
3
3

W

AurHoriry: The provisions of this Part 3

issued under sec. 7, Poreign Gifts and Deco-
rations Act of 1966, 80 Stat. 952; sec. 4, 63
Stat. 111, as amended; 22 U.S.C. 2626, 5 U.S.C.
151c; E.O. 11320, 31 F.R. 15789.

§ 3.1 Purpose.

The purpose of this part is to estab-
lish uniform basic standards for the ac-
ceptance of gifts and decorations from
foreign governments by U.S. Government
officers and employees, including mem-
bers of the armed forces, and members of
their families.

§ 3.2 Application of this part.

This part applies to all persons occupy-
ing an office or a position in the Execu-
tive, Legislative and Judicial branches of
the Government of the United States.

§ 3.3 Delfinitions.

As used in this part—

(a) The term “person” includes every
person who occupies an office or a posi-
tion in the Government of the United
States, its territories and possessions, the
Canal Zone Government, and the Gov-~
ernment of the District of Columbia, or
is a member of the Armed Forces of the
United States, or a member of the family
and household of any such person. For
the purpose of this part, “member of the
family and household” means a relative
by bleod, marriage or adoption who is a
resident of the household.

(b) The term “foreign government”
includes every foreign government and
every official, agent, or representative
thereof.

(¢) The term “gift” includes any
present or thing, other than a decora-
tion, tendered by or received from a
foreign government.

(d) The term “decoration” includes
any order, device, medal, badge, insig-
nia, or emblem tendered by or received
from a foreign government.

(e) -The term “gift of minimal value”
includes any present or other thing,
other than a decoration, which has a re-
tail value not in excess of $50 in the
United States.

(f) The term “outstanding or unusu-
ally meritorious performance” includes
performance of duty by-a person deter-
mined by the appropriate agency to have
contributed to an unusually significant

i rela-
tions between the United 3 a..eb and the
foreign government tendering the deco-
ration.

(g) The term “special or unusual cir-
cumstances” includes any circumstances
which would appear to make it improper
for the donee to receive a gift or decora-
tion, and also includes, in some in-
stances, the very nature of the gift it-
self.

(h) The term “appropriate agency™
means the department, agency, office, or
other entity in which a person is em-
ployed or enlisted, or to which he has
been appointed or elected. If the donee
is not so serving, but is a member of the
family and household of such a person,
then the “appropriate agency” is that in
which the head of the household is serv-
ing.

(i) The term “approval by the appro-
priate agency” includes approval by such
person or persons as are duly authorized
by such agency to give the approval re-
quired by these regulations.

(j) The term °~ “Chief of Protocol”
means the Chief of Protocol of the De-
partment of State.

§ 3.4 Release of gifts and decorations on
deposit in the Depactment of Stale
through October 14, 1966.

Any gift or decoration on deposit with
the Departntent of State on the effective
date of this part shall, following written
application to the Chief of Protocol and
subsequent approval by the Chief of Pro-
tocol and the appropriate agency, be re-
leased through the appropriate agency
to the donee or his legal representative.
Such donee may also, if authorized by
the appropriate agency, wear any dec-
oration so released. Approval for re-
lease will normally be given unless, from
the special or unusual circumstances in-
volved, it would appear to the Chief of
Protocol to be improper to release the
item. Any gifts or decorations not ap-
proved for release will become the prop-~
erty of the U.S. Government and will be
used or disposed of in accordance with
the provisions of § 3.6.

§ 3.5 Gifts and decorations received by
any person after October 14, 1966.

(a) General policy. No person shall
request or ctherwise encourage the ten-
der of a gift or decoration.

(b) Gifts of minimal value. Subject
to individual agency regulations, table
favors, mementos, remembrances, or
other tokens bestowed at official fune-
tions, and other gifts of minimal value
received as souvenirs or marks of cour-
tesy from a foreign government may be
accepted and retained by the donee. The
burden of proof is upon the donee to
establish that the gift is of minimal value
as defined by this part.

(c) Gifts of more than minimal value.
Where a gift of more than minimal value
is tendered, the donor should be advised
that it is contrary to the pQlicy of the
United States for persons in the service
‘thereof to accept substantial gifts. If,
however, the refusal of such a gift would
be likely to eause offense or embarrass-
ment to the donor, or would adversely
affect the foreign relations of the United
States, the gift may be accepted and shall
be deposited with ﬁle Thief ol Protocol
for disposal In accordance with THE pro=
visions of 3 3.6.

ecorations. ecorations re-
ceu ed which have been tendered in

recognition of active field service in con-
nec:ion with.combat operations, or which
have been awarded for ouistanding or
unusually meritorious performance, may
be accepted and worn by the donee with
(1) the approval by the appropriate
agency and (2) the concurrence of tne
Chief of Protocol. Within the Depari-
ment of State, the decision as to whether
a decoration has been awarded for cut-
standing or unusually meritorious per-
formance will be the responsibility of the
supervising Assistant Secrstary of State
or comparable oflicer for the person in-
volved. In the absence of approval and
concurrence under this paragraph, the
decoration shail become the property of
the United States and shall be deposited
by the donee with the Chief of Protocol
for use or disposal in accordance with
the provisions of § 3.6. *Notwithstanding
the foregoing, decorations tendered to
‘U.S. military personnel for service In
Viet-Nam may be accepted and worn as
provided by the Act of October 19, 1905
Public Law 89-257, 79 Stat. 982.

§ 3.6 Use or disposal of gifts and deco-
rations which become lhe praperty of
the United States.

Any gift or decoration which becomes
the property of the United States under
this part may be retained for official use
by the appropriate agency with the ap-
proval of the Chief of Protocol. Gifts
and decorations not so retained shall be
forwarded to the General Services Ad-
ministration by the Chief of Protocol for
transfer, donation, or other disposal in
accordance with such instructions as may
be furnished by that officer., In the ab-
sence of such instructions, such property

transferred or disposed of by the
Genetal Services Administration in ac-
cordance with the provisions of the Fed-
A Ve Serv-
ices Act of 1949, 63 Stat. 377, as amended,
and the Federal Property Management
Regulations (41 CFR Ch. 101, Subchapter
H). Standard Form 120, Report of Ex-
cess Personal Property, and Standard
Form 120A, Continuation Sheet, shall be
used in reporting such property, and the
Foreign Gifts and Decorations Act of 1966
shall be cited on the reporting document.
Such reports shall be submitted to Gen-
eral Services Administration, Region 3,
Attention: Property Management and
Disposal Service, Seventh and D Streets
SW., Washington, D.C. 20407.

§ 3.7 Revocation of previous
tions.

The regulations in this part ghall su-
persede all regulations heretofore
&ffech concerning the acceptance of g\fts
and decorations from foreign govern-
ments to persons in the service of the
United States or to members of their
families. ~

Effective date. These regulations are
effective as of October 15, 1966.
Dated: April 14, 1967.
[searL] NiciHoras pEB KATZENBACH,
Acting Secretary of State.

[P.R. Doc. 67-4784: Filed, Apr. 27, 1067;
8:52 am.]

regula-

-




UNITED STATES CODE

TITLE 5

s 7134 2, Receipt and disposiiian of forclgn gilts aud decora-
tions T
(a) For the purposc of this section—-.
(1) “employce” means— ' -

(A) an cmployce as defined by seclion 2105 of this title;

(B) an individual employed by, or occupying an office
ot position in, the government of a teiritory or possession
of the United States or of the District of Columbia;.

{C) a mamber of a uniformed service;

(D) the President;

() # Meinber of Congress as defined by section 2106
of thia tnllc, and )

(F) a member of the family and houschold of an indi-
vidual described in subparagraphs (Aj—(I2) of this para-
graph; 7

(2) “foreign ;:ov'-xnmc-nt" means a forcign government and
- an official agent, or representative thereof;
(3) “gift” means a present or thing, other than a decoratlion,
tendered by or received from a foreign government; and
(4) ““decoration” means an order, device, medal, badge, in-
* signia, or emblem tendered by or received from a forcign govern-
ment,
(b) An cmployee may not request or otherwise encourage the
lender of a gift or decoration. = '
(c) Congress consents to-—

é .~ 2 . - .

c e g a,

(1) the accepling and relaining by an employee of a zift of
minimal value tendered or reccived as a souvenir or mark of
courlesy; and ; %

(2) the accepling by an cemployee of 2 {:ifl.’of more than
minimal value when it appears that to refuse the gift would be

likely to cause offense or embarrassment or otherwise adverseiy
affcct the foreign relations of the United States.

However, a piil of more than minimal value is deemed (o have bicen

accepled on behalf of the United Stales and shall be depogited by

the donce for use and disposal as the proyerly ef the Uniled States
under regulations prescribed under Lhis section,

(d) Congress consenls to the accepting, reiaining, and wearing by
an employee of a decoration tenderced in' recounilion of aclive ficld
service in time of combal oparationa or awarded for other outstand-
ing or unusuvally meritorious p"llo"n.mt._, subject to the approval
of the agency, oflice or nther entity in which the employee is e
ployed and the concurrance of the Sceretury of Slate. Withoatl this
approval and concurrence, the decorali-n shall e depesited by the
donce for use and dispos:i us the properly of the United Stales under
regulations prescribed under this section,

(c) The President inay preascribe regulalions to carry out the pur-
pose of this seclion. Added Pub.L. 90-83 § 1(45) (C), Sept, 11,
1967, 81 Stat. 208.




NAME BOX

‘ FANNIN, Sen. Paul J. S/§§§‘23

DEPARTMENT . FROM King Faisal

U.S. Senate SAUDI ARABIA

[XeiFr DESCRIPTION

[ImEDAL Man's white gold UNIVERSAL GENEVE
[Jinsienta wristwatch inscribed with King
[JorPLoma Faisal's name on face of watch, 1
(IRreLaTeppoc. |Serial No. 366 010 2980 386
- Ref: Letter of 5/9/75 from Donee

ONRE,REOﬁFCTﬁ=Q2%;8§i$Q BID IF SOLD.

DATE RECEIVED DATE DELIV

Mayv 9 1075 to GSA 9/19/75 B
FORM s 681 - DEPARTMENT OF STATE 6P0 919f4s |
oot GIFT AND DECORATION CARD =

Fannin rug listed in Report of Excess Personal )
Property (SF 120) #S/CPR23 - Item 23 dated June 4, 1975
-- watch delivered to GSA Sept. 19, 1975

Mr. George I. Perryman
General Services Administration
Office of Personal Property Disposal

. Tel: 557-1798




