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KISSINGER CONTEMPT CITATION

I. Availability of Claim of Executive Privilege

The Supreme Court has clearly stated that the doctrine of Executive
Privilege is '"constitutionally based.' Without it the Executive Branch
could no more function as a separate but equal organ of the Government
than could the Congress operate if the Executive were entitled to inquire
into the staff and committee deliberations.

The issue is whether Executive Privilege was properly and
appropriately exercised in the present case. The three classic categories
for its assertion, exemplified by numerous instances beginning with
President George Washington, are (1) military secrets, (2) foreign affairs
secrets, and (3) confidential advice-giving at the highest level of the
Executive Branch. The present instance qualifies under all three. The
Pike Committee sought to obtain recommendations from the State
Department to the National Security Council or one of its subcommittees
pertaining to covert actions from 1961 to the present. Some of the
memoranda covered by the subpoena were addressed to former Presidents
and others to close advisors. They all contain advice and recommendations
concerning the course of action which the President should pursue. None of
the subpoenaed documents are from the Ford Administration.

There is no historical or legal basis for the principle that an
incumbent President can only assert the privilege with respect to his own
administration. Such a principle would lead to the absurd result that
matters considered so crucial to our military and foreign affairs posture
as to be subject to the privilege on January 19 of a post-election year
suddenly lose that status on January 20. As early as 1846 a President
declined to produce to the Congress information concerning a prior
administration; the same action was taken by Presidents Truman and
Kennedy.

II. Reasonableness of the Claim of Privilege in the Present Case
President Ford has adopted a forthcoming attitude with respect to

the Select Committee's investigation. There is no doubt that more
information of a highly classified and highly confidential nature has been



made available to this committee than to any previous committee in

the history. Even with respect to the demand at issue here, the
Executive Branch sought to accommodate the interests of the committee.
Chairman Pike asserted that the material was necessary in order

that the committee might test the hypothesis that '""operations generated
outside of the normal channels have tended to be of higher risk and
more questionable legality than those generated by the normal process, !
While asserting Executive Privilege with respect to the particular
documents in question, the Executive Branch did make available to the
committee the information necessary for this purpose. The additional
information provided by the subpoenaed documents would only consist of
revelations of the recommendations of particular individuals, and
additional military and foreign affairs secrets, which are not necessary
for the purpose asserted by the Committee. To press the Contempt
Resolution would not promote the necessary comity between two branches
of government and could result in a constitutional confrontation with

an administration that has gone to extraordinary lengths in cooperating
with the Congressional investigative process.

III. Secretary Kissinger is not in Contempt of Congress

In declining to make the requested documents available, Secretary
Kissinger was acting at the direction, of the President. In thus obeying
what appears on its face--on the basis of both judicial decisions and
historical precedent--to be a lawful instruction, it is inconceivable that
Secretary Kissinger could be guilty of contempt.

In the 200 years of our Nation's existence, no cabinet officer
has ever been cited for contempt of Congress. It would be a serious
mistake, harmful domestically and in our foreign relations, to punish
the Secretary of State for complying with a Constitutional Presidential
directive.
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THE WHITE HOUSE

WASHINGTON

November 21, 1975

MEMORANDUM FOR

MEMBERS OF THE CABINET
SENIOR WHITE HOUSE STAFF

Attached for your information is a memorandum discussing
recent Congressional demands for certain Executive branch
documents.

I trust that you will find the document to be informative on

a matter of controversy which has been given substantial
treatment by the press. ’

@i

Philip W. Buchen
Counsel to the President

Attachment



THE WHITE HOUSE

WASHINGTON
November 18, 1975

MEMORANDUM

Re: Congressional Demands for Executive
Branch Documents

This is to present the development of several controversies
which have arisen involving Congressional committee demands
for Executive Branch documents directed to Secretaries
Kissinger, Morton and Mathews. Also treated are the several
bases underlying the Administration's refusal to comply with
certain of these requests. Particular emphasis is given to the
concept and scope of Executive Privilege.

I. Relevant Controversies,

Three areas of conflict involving demands for Executive
Branch documents have arisen between committees of the
Congress and representatives of the Ford Administration,
The circumstances giving rise to these conflicts may be
summarized in the following manner,

A, House Select Committee Demand of November 6
(Secretary Kissinger).

On November 6, 1975, seven (7) subpoenas were
issued by the House Select Committee on
Intelligence, chaired by Representative Otis
Pike. On November 7, the subpoenas were
served as follows:

1. State Department. Only one (1) subpoena
wag actually directed to Secretary Kissinger
demanding all documents relating to State
Department recommendations for covert
actions made to the National Security Committee
and the Forty Committee (composed of the
President's principal personal advisers on
matters of military and foreign affairs) from




January 20, 1965 to the present., On
November 14, the Legal Adviser of the
Department of State advised the Select
Committee that Secretary Kissinger had
been directed by the President to re-
spectfully decline compliance with the
subpoena and to assert the Constitutional
doctrine of Executive Privilege as the
basis for the refusal. On the same day,
the Select Committee adopted a resolution
calling on the House of Representatives to
cite Secretary Kissinger for contempt in
failing to provide the subpoenaed materials,

Central Intelligence Agency. One (1) subpoena

was served on the Central Intelligence Agency
and substantial compliance was effected on
November 11 by a letter from Mitchell
Rogovin, Special Counsel to the CIA, to the
Select Committee, No assertion was made to
a right to withhold the materials requested.

National Security Council, Five (5) subpoenas
were directed to the Assistant to the President
for National Security Affairs, These were
accepted by a representative of the Office of
the Counsel to the President on behalf of
Jeanne Davis, Staff Secretary, National
Security Council. Under date of November 11,
Lieutenant General Scowcroft, Deputy
Assistant to the President for National
Security Affairs responded to the subpoenas
by forwarding the documents available at that
time and by agreeing to provide other re-
quested documents as they became available,
Thus, the Administration is in substantial
compliance with this request, and has not
asserted a right to withhold the materials
from the committee,

House Subcommittee on Oversight and Investigations

Demand of July 28 (Secretary Morton).

On July 10, the Chairman of the Subcommittee on
Oversight and Investigations of the Committee on



Interstate and Foreign Commerce, Representative
John Moss, wrote the Department of Commerce
to request copies of all quarterly reports filed

by exporters, since 1970, concerning any ''request
for [Arab] boycott compliance'. On July 24,
Secretary Morton sent Representative Moss a
summary of boycott information reported by
exporters, but declined to furnish copies of the
reports themselves, invoking the statutory
authority contained in Section 7(c) of the Export
Administration Act.

On July 28, the Subcommittee issued a formal
subpoena to Secretary Morton calling for a turnover
of the reports., On September 4, the Attorney
General provided Secretary Morton with a formal
opinion to the effect that the Secretary need not
disclose the reports under the authority conferred
by Section 7(c) and this position was asserted by
Secretary Morton in an appearance before the
Subcommittee on September 22,

On November 12, the Subcommittee approved a
resolution calling for full committee action on a
contempt citation against Secretary Morton, A
finding of contempt, of course, would require
floor action by the House of Representatives,

House Subcommittee on Oversight and Investigations
Demand of November 5 (Secretary Mathews).

On October 23, Chairman Moss of the Subcommittee
on Oversight and Investigations requested Secretary
Mathews to provide a list of deficiencies which showed
up in surveys of hospitals by the Joint Commission on
Accreditation of Hospitals, Acting on the advice of
counsel, Secretary Mathews refused to comply with
the request, asserting a statutory exemption contained
in Section 1865(a) of the Social Security Act.



On October 23, the Subcommittee issued a
subpoena for the list and this was referred by
Secretary Mathews to the Attorney General for
his review. On November 12, the Attorney
General indicated that he found the language of

the Social Security Act's confidentiality provision
to be very weak, as opposed to the strong provision
contained in the Export Administration Act noted
supra. In his opinion, Section 1865(a) of the
Social Security Act lent itself to the interpretation
that information so furnished is not to be made
public but may be conveyed to the Congress on
proper request. Accordingly, on November 12
Secretary Mathews made the list available to

the Subcommittee, thus ending the controversy.

II. Bases For Denials

The basis for Secretary Morton's refusal to comply with
the request of the Moss Subcommittee is statutory law. The
basis for the refusal by President Ford to comply with the
request made to Secretary Kissinger is grounded in Constitutional
doctrine, i. e, Executive Privilege,.

A. The Statutory Basis for Denial.

Section 3(5) of the Export Administration Act of
1969, 50 U,S.C. App. 2402(5), provides in
pertinent part that:

Kook K

It is the policy of the United States (A)
to oppose restrictive trade practices
or boycotts . . . imposed by foreign
countries against other countries
friendly to the United States, and (B)
to encourage and request domestic
concerns engaged in ., . . [exporting]
to refuse to take any action, including
the furnishing of information or the
signing of agreements, which has the
effect of furthering . . . [such] re-
strictive trade practices or boycotts . . . .

TR



Section 4(b) calls for issuance of rules and
regulations to implement Section 3(5) and
states that the rules and regulations are to
""'require that all domestic concerns receiving
requests for the furnishing of information or
the signing of agreements . . . [of the type
specified in Section 3(5)(B)] must report that
fact to the Secretary of Commerce ., . . ."

The Act's confidentiality provision, Section 7(c),
50 U.S.C. App. 2406(c), reads as follows:

L S

No department ., . . or official exercising
any functions under this Act shall publish
or disclose information obtained here-
under which is deemed confidential . . . ,
unless the head of such department . . .
determines that the withholding thereof

is contrary to the national interest.

e B3 b

The regulation of the Department of Commerce
implementing Section 3(5) expressly states that
the information contained in reports filed by
exporters ''is subject to the provisions of

Section 7(c) of the ., . . Act regarding confi-
dentiality . . . ." 15 CFR 8369,2(b). Moreover,
the basic reporting form (Form DIB-621) states
that: "Information furnished herewith is deemed
confidential and will not be published or disclosed
except as specified in Section 7(c) of the . . .
[Act].

Statutory restrictions upon executive agency
disclosure of information are presumptively
binding even with respect to requests or demands
of congressional committees. That this
assumption accords with general legislative
intent is demonstrated by the inclusion, in a
number of statutes concerning confidentiality

of information, of explicit exceptions for
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congressional requests., When, as in
Section 7(c), such an exception is not
provided, it is presumably not intended.
In the present case, this standard inter-
pretation finds additional support in the
legislative history of the statute, in an
apparently consistent administrative
construction, and in Congress' reenact-
ment of the provision with knowledge of
that construction.

No constitutionally-based privilege has
been asserted.

Executive Privilege as a Basis for Denial.-

Beginning with President Washington, Presidents
have claimed and exercised the responsibility of
withholding from Congress information the
disclosure of which they consider to be contrary

to the public interest. This responsibility is
frequently called ''Executive privilege, "
Information of this type usually comes within the
categories of military or diplomatic state secrets,
investigatory reports, and internal governmental
advice, The Supreme Court has held in United
States v. Nixon, 418 U.S. 683, 708 (1974), that

the Executive privilege is 'fundamental to the
operation of government and inextricably rooted

in the separation of powers under the Constitution. '
It also distinguished the presumptive privilege
accorded all confidential communications from sensitive
national security matters involved here, which

are entitled to the highest degree of confidentiality
under the Constitution, It, therefore, does not
require any statutory basis and cannot be controlled
by Congress.

Recent examples of Presidential directions to Cabinet
members not to release certain information to
Congress are:
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1. President Eisenhower's letter of

May 17, 1954, to the Secretary of Defense
not to testify with respect to certain top
level conversations which occurred during
the Army-McCarthy investigations.
[Enclosed]

2. President Kennedy's letters to the
Secretaries of Defense and State, dated
February 8 and 9, 1962, respectively,
instructing them not to disclose the names
of individuals who had reviewed certain
draft speeches prepared by military
officers, The issue of Executive Privilege
was also treated in President Kennedy's
letter to Senator Stennis dated June 23, 1962.
These arose during an investigation by

the Senate Armed Services Committee

into '"Military Cold War Education and
Speech Review Policies.' [Enclosed]

Congressional (as distinct from judicial) demands
for material may fall into two categories. The first
would be a normal committee request, demand, or
subpoena for material as discussed above, which
may be rejected on the basis of Executive Privilege
where it is deemed by the President that the
production of such material would be detrimental

to the functioning of the Executive Branch. This,

at least, has been the consistent practice by
practically every administration and acceded to by
Congress, This should be contrasted with a demand
for material pursuant to an impeachment inquiry,
which some presidents have acknowledged would
require production of any and all executive material,
See e, g., Washington's Statement, 5 Annals of
Congress 710-12 (1796).

III. Procedures for Asserting Executive Privilege.

In early years, the Executive Branch practice with respect
to assertion of Executive Privilege as against Congressional



requests was not well defined. As noted above, during the
McCarthy investigations, President Eisenhower, by letter to
the Secretary of Defense, in effect prohibited all employees
of the Defense Department from testifying concerning con-
versations or communications embodying advice on official
matters., This situation eventually produced such a strong
Congressional reaction that on February 8, 1962, President
Kennedy wrote to Congressman Moss stating that it would be
the policy of his Administration that '""Executive privilege can
be invoked only by the President and will not be used without
specific Presidential approval.'' Mr. Moss sought and
received a similar commitment from President Johnson.
(President's letter of April 2, 1965.)

President Nixon continued the Kennedy-Johnson policy
but formalized it procedurally by a memorandum dated
March 24,1969, addressed to all Executive Branch officials,
The memorandum notes that the privilege will be invoked
"only in the most compelling circumstances and after a
rigorous inquiry into the actual need for its exercise."

President Ford publicly addressed the concept of
Executive Privilege in his televised appearance before the
House Subcommittee on Criminal Justice on October 17, 1974,
He expressed his view that " . . . the right of Executive
Privilege is to be exercised with caution and restraint' but
also said: 'I feel a responsibility, as you do, that each
separate branch of our Government must preserve a degree
of confidentiality for its internal communications, "



113 ¥ Lettertothe Secretary of Defense
Directing Him To Withhold Certain Information
from the Senate Committee on Government
Operations. May 17, 1954

Dear Mr. Secretary:

It has long been recognized that to assist the Congress in achieving its
legislative purposes every Executive Department or Agency must, upon
the request of a2 Congressional Committee, expeditiously furnish informa-
tion relating to any matter within the jurisdiction of the Committee, with
certain historical exceptions—some of which are pointed out in the
attached memorandum from the Attorney General. This Administra-
tion has been and will continue to be diligent in following this principle.
However, it is essential to the successful working of our system that the
persons entrusted with power in any one of the three great branches of
Government shall not encroach upon the authority confided to the others.
The ultimate responsibility for the conduct of the Executive Branch rests
with the President.

Within this Constitutional framework each branch should cooperate
fully with each other for the common good. However, throughout our
"history the President has withheld information whenever he found that
what was sought was confidential or its disclosure would be incompatible
with the public interest or jeopardize the safety of the Nation.

Because it is essential to efficient and effective administration that em-
ployees of the Executive Branch be in a position to be completely candid
in advising with each other on official matters, and because it is not in

483
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the public interest that any of their conversations or communicaticns,
or any documents or reproductions, concerning such advice be disclosed,
you will instruct employees of your Department that in all of their appear-
ances before the Subcommittee of the Senate Committee on Government
Operations regarding the inquiry now before it they are not to testify to
any such conversations or communications or to produce any such docu-

“ments or reproductions. This principle must be maintained rcgardic&s
of who would be benefited by such disclosures.

I direct this action so as to maintain the proper separation of powers
between the Executive and Legislative Branches of the Government in
accordance with my responsibilities and duties under the Constitution.
This separation is vital to preclude the exercise of arbitrary power by any
branch of the Government.

By this action I am not in any way restricting the testimony of such
witnesses as to what occurred regarding any matters where the communi-
cation was directly between any of the principals in the controversy within
the Executive Branch on the one hand and a2 member of the Subcomxmt-

Public Papers of the Presidents

tee or its staff on the other.
Sincerely,

Dwicar D. Eisenmower

NOTE: Attorney General Brownells
memorandum of March 2, 1954, was re.
leased with the President’s letter. The
memorandum  traces the development

from Washington's day of the pnnczple ’

that the President may, under certain cir-
cumstances, withhold information from
the Congress.

Taking the doctrine of separation of
powers as his text, the Attorney General
stated that it is essential to the successful
working of the American system that the
persons entrusted with power in any one
of the three branches should not be per-
mitted to encroach upon the powers con-
fided to the others.

The memorandum continues: “For over
150 vears . . . our Presidents have es-
tablished, by precedent, that they and
members of their Cabinet and other heads
of executive departments have an un-
doubted privilege and discretion to keep
confidential, in the public intersst, papers
and information which require secrecy.

484

American hxstoi'y abounds in countless

illustrations of the refusal, on occasion, by
the President and heads of departmcn:s
to furnish papers to Congress, or its com-
mittess, for reasons of public policy. The
messages of our past Presidents reveal
that almost every one of them found it
necessary to inform Congress of his con-
stitutional duty to execute the office of
President, and, in furtherance of that
duty, to withhold information and papers
for the public good.”

As for the courts, they have “uniformliv
held that the President and the heads of
departments have an uncontroiled discre-
tion to withhold . ... information and
papers in the public interest; they will not
interfere with the exercise of that discre-
tion, and that Congress has not the power,
as one of the three great branches of the
Government, to subject the Executive
Branch to its will any more than the
Executive Branch may impose its unre-
strained will upon the Congress,”

C e ——— i
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Duwight D. Eisenhower, 1954 T o114

Among the precedents cited in the At
torney General's memorandum are the
following:

President Washington, in 1796, was
presented with a House Resolution re-
questing him to furnish copies of corre-
spoadence and other papers relating to
the Jay Treaty with Great Britain as a
condition to the aporopriation of funds to
imgplement the treaty. In refusing, Presi-
dent Washington replied “I trusz that no
part of my conduct has ever indicated a
disposition to withhold any information
which the Constitution has enjoined upon
the President as a duty to give, or which
could be required of him by cither House
of Coagress as a right; and with truth I
2firm that it has been, as it will continue
to be while I have the honor to preside in
the Government, my constant endeavor to

* harmonize with the other branches thereof
so far as the trust delegated to me by
the people. of the United States and my
sense of the oblization it imposes to ‘pre-
serve, protect, and defend the Constitu-
tion’ will permit.” SR

President Theodore Roosevelt, in 1509,
when faced with a Senate Resolution

i

directing his Attorney General to furnish
documents relating to proceedings against
the U.S. Stecl Corporation, took posses-
sion of the papers. He then informed
Senator Clark of the Judiciary Committee
that the only way the Senate could gs=t
them was through impeachment. The
President explained that some of the facts
were given to the Government under the
seal-of secrecy and could not be divulged.
He added “and 1 will s2¢ to it that the
word of this Governmment to the individual
is kept sacred.”

“During the administration of President
Franklin D. Roosevelt,” the Attorney
General's memorandum  states, “there
were many instances in which the Presis
dent and his Executive heads refused to
make available certain information to
Congress the disclosure of which was
deemed to be confidenzial or contrary to
the public interest.” Five such cases zre
cited, including one in which “‘communi-
cations between the President and the
heads of departments were held to be con-
fidential and privileged and not subject
to inquiry by a committee of one of the
Houses of Congress.”’
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508 MILITARY COLD WAR EDUCATION

The Chair has ordered the witness to answer the question.

Senator Stexyis. Yes, I think, Senator Thurmond, that that is-
technically correct, but, at the same time, the Secretary of Defense is
heve and this question of executive privilege has been talked about
back and forth. :

I assume the Secretary has something to bear directly upon that in
this question, so I recognize the Secretary to make a statement.

Secretary McNadara. Thank you, Mr. Chairmaa.

Would you like me to swear under oath? g

Senator Stex~1s. You are already under oath. I beg your pardon,
you have not been here.

Secretary MeNadtara. No,sir: I have not.

Senator StEx~ts. All right; thank you very much for reminding
me.

Will yon please stand, Secretary McNamara. Do you solemnl
swear that your testimony- before this subcommittee will be the truth,
the whole truth, and nothing but the truth, so help you God?

Secretary McNaxara. I do, sir.

Senator STENN1S. Have o seat.

Secretary McNadrara. Mr. Chairman—

Senator STexN1s. I assume this is with reference to esecutive privi-
lege, is it not? .

KENNEDY LETTER TO M'NAMARA

Secretary McNadtara. It is, sir. : :
I would like to read a letter to me from the President. This is.
dated February 8.

Dear MR SecreTaRY: You have brouzht to my attention the fact that the
Senate Special Preparedness Investigatinz Subcomuittee intends to ask witnesses
from your Department to give testimony identifring the names of individuals
who made or recommended changes in specific speecbes.

As you know, it has been and will be the consistent policy of this administra-
tion to cooperate fully with the commirtees of the Congress svith respect to the
furnishing of information. In accordance with this policy, you have muade
available to the subcommittee 1,500 speeches with marginal notes, hundreds of
other documents, and the names of the 1+ individual speech reviewers, 11 of
whom are military officers. You have also made available the fullest possible
background information about each of these men, whose record of service and
devotion to country is uaofuestioned in every case, and you have permitted the
committee’s staff to interview all witnesses requesied and to conduct such inter-
views outside the presence of any departmental representative. Finally, you
have identified the departmental source of each suggested change and offered
to furnish in writing an explanatioa of each such change and the policy or guiGe-
line uonder which it was made.

Your statement that these changes are your respouosibility, that they were
made uader your policies and guidelines and these of this administration, and
that you would be willing to explain them in detail is both fitting and accurate,

and offers to the subcommittee all the information properly needed for the pur- -

poses of its current inquiry. It{s equally clear that it would not be possible for
you to maintain an orderly Department and receive the candid advice and loral
respect of your subordinates if they, instead of you and your senior associates,
are to be individually answerable to the Congress, as well as to you, for their
internal acts and advice. ¥

For these reasons, and in accordance with the precedents on separation of
posvers established by my predecessors from the first to the last, I have coon-
cluded that it would be contrary to the public interest to make available aoy
information which wonld enable the subcommittee to identify and hold account-
able any individual with respect to any particular speech that he has reviewed. .
I, therefore, direct you and all personnel under the jurisdiction of your Depart-~

-
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.-t ot tn give any testimony or produce any documents which would disciose
= i enrmation, and I am issning parailel instructions to the Secretary of State.

s :.x':,,ixxclple whick is at stake here cannot be automatically applied to every
*F;-*‘. tur information. Each case must be judged on its own merits. . But
'; .., nut Intend to permit subordinate oficials of our career services to bear the
:-wnz of congrassionel inguiry into policies which are the respoasibilities of
sreir sz:;.r-rior]s.

incere ours, .
s e Jorx F. KENNEDY.

WIFNESS INSTRUCTED BY M'NAMARA NOT TO ANSWER QUESTION

\Mr. Chairman, acting in accordance with that instruction, I have
....rructed Mr. Lawrence not to answer the question, thereby invoking
«xecutive privilege.

WITNESS DECLINES TO ANSWER QUESTION

Scnator STENNTS. Mr. Lawrence, of course, you have heard what the
S.-cretary has said here. Isthat your position now?

Mr. LawneNce. Yes, sir; it is. _

Senator STexNIs. You decline to answer the guestion for the reasons
assitmed by the Secretary?

Mr. Lawresce. That 1s right, sir.

CHAIRMAN CLEARS WITNESS AND ASSOCIATES

Senator STenN1s. I just want the record to be clear and positive.
As I understood it from the following letter, the President puts it on
the round of being contrary to the public interest.

All right, let me say an additional word here about Mr. Lawrenc
if 1 may, and in reference to the other gentlemen. This executive
privilege presented by the Secretaliy and also adopted by Mr. Lawrence
presents a new question. Before I leave this situation, I want to say
that there is no tarnish of any kind on Mr. Laswrence or any of his 13
associares.  All of thewm, according to my information, including all
that collected by the staff members and all that I have ever henrd:; are
intelligent, dedicated, hard-working, patriotic, loyal Americans, and
[ firmly believe that they are, each of these gentlemen. Sowme of them
are members of the services, and some of them are in civilian life.

STATEMENT BY SENATOR JOHN STENNIS IN RULING ON PLEA OF
EXECUTIVE PRIVILEGE, FEBRUARY 8, 1962

Senator STENNIS. Members of the subcommittee, in view of the ex-
press plea here of executive privilege, I think it clearly the duty of
the Chair now to rule upon the plea. Not only is my duty clear, but
itisclearthat I should rule on it now.

It is a question that I have long anticipated in connection with
these hearings. It is a matter which became evident to me many
weeks ago and caused me to make a special study of it. I have there-
fore, examined what I believe to be ail of the authorities on the subject.
I have also consulted with others who have had Senatorial experience
u this field. I have a brief statement to make here as background
for the ruling I shall make.

§0752—82—pt. 2——10
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In the arsenal of our cold war weapons there is no place for boast-
iner or bellicosity, and name calling is rarely useful. As Secretary of

<pate Rusk hassaid :

The issues called the cold war are renl and canuot he merely wished away.
Thes must be faced and met. Dot how we weet thvm winkes a difference. They
will not be scolded away by iuvective nor frighteued away by bluster. They
must be met with determiunation, confidence, and sophistivation.

vur discussion, public, or private, should be marked by civility; our manners
Jhould couform to ounr dignity and power and to our zood repute thirmzhout
the world. But our purpeses and policy must be clearly expressed to avoid mis-
calculation or an underestimation of our determination to defend the caunse of
feeedoln.

The solemn nature of the times calls for the United States to develop
maximum strength but to utilize that strength with wisdom and re-
straint. - :

Or, in other words, as President Theodore Roosevelt aptly said at an
earlier time, we should “speak softly but carry a bigstick.” 3

This, I subnit, Mr. Chairman; is the only appropriate posture for
the leacling nation in the world.

I should like, if T may, to hand up to the commititee copies of the
President’s letter to the Secretary of State.

RENNEDY LETTER TO RUSK ON EXECUTIVE PRIVILEGE

Senator StrN~1s. All Tight, Mr. Reporter, at this point in the
reeord you may insert the letter from President Kennedy dated
Febr 9,1962, 4

(The letter referred to is as follows:)

Tee WHxHite House,
Washington, February 9, 1962,
The Hunwsable the SECRETARY OF STATE, v
Washirgton, D.C.

Drar MR SecreTaRy: I am attaching a copy of my letter to Secretary
MeNamara of February 8 in which I have directed him, and all personuel under
the jurisdiction of the Department of Defense, not to give any testimony or
prmiuce any documents which tvould enable the Senate’s Special Preparedness
Investizating Subcommittee to identify and hold accountable any individual with
respect to any particular speech that he has reviewed.

That letter states that I am issuing parallel instructions to the Secretary of
State. I therefore direct you, and all personnel under the jurisidiction of your
Department, not to give any sach testimony or produce any such documents.

= As I noted in my letter to Secretary MeNamara, the principle of Executive
privilege cannot be automatically applied to every renuest for information.
Each case must be judged on its own merits. But the principle as applied to
these facts governs the persounnel of your Department equally with that of the
Deprairtment of Defense. In neither case do I intend to permit subordinate of-
finls of the career services to bear the brunt of congressional inquiry into
pulicies which are the respoasibilities of their superiors.

Sincerely,

Eaclosure.

Senator StenN1s. Mr. Secretary, we certainly want to thank you
for 2 very clear and positive statement and, without delaying this
matter any further, because we were late convening this morning dus
to the pressure of other meetings, I am going to ask counsel if he will
proceed now with his questions, if you are ready.

Mr. Bare. Thank you, sir.

JogN F. KEXNEDY

j B
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It is to these mexL,who have rises to the top in the Zvation’s Armed Forces si::»
2 gemeration of eXperience and efort in military Life, to whom we must 1oy
and to whom the iresident must look, for the most aathioritative advice on or-
national defense revgirements.” = 2 :

We begin to ente: more controversial zround wh2a w.e éonsider the advisers
function of the mili*yry vis-a-vis the American pnblic.” ,Cader a directice of t»
National Security Council in 1953, military people were encouraged to undertata
this advisory funct’on, primarily through seminar-type discussions on the e i
war. These seminas led to criticism from some quarters that the military hes
Do proper role in s¥oh prblic advisory activities ang the further raising of the
chimera of military wantrol over the civil aathority. 7. : )

Shelves of books ccaid be written and learned arimments adduced both againsg
and in support of thy military role in adrising the American penple about th.
many facets of the c0i4 war. PBut the essence of the matter is whether or not we
wish fully to Inform :he public. James Madison wrote in the Federalist Papess
that “the genius of vepublican liberty seems to» demand on one side, not onlyzka:
311 power should be derived from the peonie, i that those intrusted with it should
be kept in cdependence on the people.” Mo one has yet discovered how this
genius—our noblest achievement in Government—can function except throcgk
an informed prblic. ¢

Senator Strom Thurmond has said with reference to the public informstias
or advisary role of the military that there are “facts that the American peopie
must kave, regardless of where the chips may fall. Censorship ard suppressica
shield behind a smokescreen of civilian control policies on which the Americax
people 1ave too few facts. If these policies cannot stand the spotlight of pzbiic
attentioa nnd discussion, then they shounld be rejected.” ™

Ho¥ portentous is the presentation of the facts of the cold war to the American
public. in.the. 1960’s may be seen by comparison svith the sleepswalkers of the -

world—been spared had the appeasers heeded Churchill’s advise: *““Tell the trah,
tell the truth to the British peonle.” ® : Rs vy
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" KENNEDY LETTER TO STENNIS ON NATIONAL POLICY PAPERS ‘_

Subsegnent: to the final hearing, Chairman Stennis transmitted’
to President Kennedy the request by Senator Thurmond that the sub-
committee be furnished with copies of certain National Security Coma-~
cil papers and the pclicy paper ?repared by Mr. Rostow. Senato
Thurmond’s request - for these documents appears on pages 293I :*
through 2057 of the printed transcript. The ident replied to thusz.
request by a letter dated June 23,1962. In order thatthe record mights~
be .complete, and by direction of the chairman, President Kennedys -
letter is printed below. -‘

Tuer Warre House, e
Washington, June 23, 1962 ;7

Hon. Jomx STZywNIS, ]
Chairman, Special Preparedness Subcommitice, i okl
U.S. Senate. 2%

Dear SexvaTos STENNIS: I have your letter enclosing excerpts from the recunl;—-
of the Special Preparedness Subcommittee hearing daring which Senator Thas™ _ --
mond requested you to ask me to furnish copies of National Securicy Couccs ™
papers to the Subcommittee.

As yoa know, it has been and will be the consistent policy of this Administr2-
tion to cooperate fully with the Committees of the Congress with respect to &
furnishing of information. But the unbroken precedent of the National Sectritf.==

- ™ Congressional Record, Slst Cong., 1st sess, vol. 93, Mar. 30, 1849, p. 3340. ol
B Of course, classified !n:ormatlog; caanot be dlselosed to the pnbl?c except (o sOER T

Worid, Jan. 31, 1062, p. 23. T |
= See p. 6, supra. i
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conneil is that its working papers and policy documents cannot be furnished to
¢se Congress. :

As President Eisenhower put it in a letter dated January 22, 1938, to Senator
tyadon Joanson: “Never have the documents of this Counecil been furnished to
e Congress.”

As I recently informed Congressman Moss, this Administration has gone to
goeat lengths to achieve full cooperation with the Congress in making available
0 It all appropriate documents. In the case of National Security Council docu-
ments, however, I believe the established precedent is wise. I am therefore
cbiized to decline the request for Council papers.

It seems to me that explanations of policy put forward in the usual way to
Commirtees of Congress by representatives of the State Department are fully
sdeyuute to the need expressed by Seunator Thurmond during rour: hearing.

. Sincerely,
Jorx F. KexNiny.

O
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COVMITTILC OY INTERSTATE AND FOREIGN COMMERCE
WASHINGTON. D.C. 20315

December 3, 1975

Honorable Rogers C. B. Morton
Secretary of Commerce
Washington, D. C. 20230

Dear Mr. Secretary:

I have received a letter from Representatives Timothy E.
Wirth and H. John Heinz III which raises a question regarding
your understanding of the procedures of the House of Represen-
tatives, in particular, Rule XI(k) regarding executive sessions

and Rule XI(e)(2) regarding access of House Members to Committe
records.

I would appreciate your furnishing me by 10:00 a.m. tomor-
row (Thursday, December 4, 1975) a response to Congressmen

Wirth and Heinz. Specifically, will you furnish the informa-
tion on the terms suggested.

Sincerely,

| ﬂmé%

JOHV E. MOSS
Chairman
Oversight and
Investigations Subcommittee

JEM:mlw
Enclosures

(1) copy of letter dated December 3, 1975
(2) copy of Rule XI(k) and Rule XI(e)(Z)



Congress of the Tnited Stales
THouse of A cpresentatibes
Washglon, D.E. 20515
December 3, 1975

Honorable Harley O. Staggers, Chairman
Committee on Interstate and Foreign Commerce
House of Representatives

Washington, D.C. 20515

Honorable John E. Moss, Chairman *
Subcommittee on Oversight and Investigations
‘House of Representatives

Washington, D.C. 20515

Dear Messrs. Chairmen:

The members of the Committee on Interstate and Foreign
Commerce will soon be asked to cite Secretary Rogers Morton
for contempt of Congress because of the Secretary's failure
to honor a Committee subpena for material relating to economic
bovcotts. We believe that the Conaress has a constitutional
right to receive this material and that Secretary Morton is
obliged to honor a duly issued subpena from the legislative
branch.

We understand, however, that Secretary Morton has exoressed
concern about preserving the confidentiality of the material
in question. It is our view that the rules of the House of
Representatives offer. a series of safeguards that will satisfy
the Secretary's concerns.

Secretary Morton may not yet fully understand the manner
and the rules by which the Subcommittee and the Committee will
dispose of this material. Along these lines, we propose that
you immediately convey to Secretary Morton that the Committee
on Interstate and Foreign Commerce and the Subcommittee on Over-
sight and Investigations will receive this material in executive
session pursuant to the Rules of the House of Representatives
governing Investigative Hearing Procedures. We specifically
suggest that you make clear to Secretary Morton that the rules
would preclude public disclosure of the material unless the
Subcommittee voted to make disclosure and would limit access
to the materials to Members and Subcommittee staff.

We are hopeful that Secretary Morton will be willing to
deliver the material in cuestion to this Committee once the
Rules of the House are made clear to him.. If he does not
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make this material available to the Congress under these
circumstances, we will then be prepared to find that

. Secretary Morton has failed to honor a duly-issued Con-'

gressional subpena.

Sincerely,
hy b ‘(’ Cised (a 4
ﬁu /" n’L\ f/ —
TIMOTHY . WIRTH M.C. H, JOHN HEINZ 11I, M. C\

‘ | >





