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THE WHITE HOUSE

WASHINGTON

June 1, 1976

MEMORANDUMAFOR THE PRESIDENT

FROM: Phil Buchen and Jim Cannon

SUBJECT: Busing Legislation

This memorandum briefly describes the substance of
the busing legislation the Attorney General has sub-
mitted for your consideration. .

DESCRIPTION

As you know, under current case law, where a Federal
District Court finds that a school board has acted
to foster, promote or perpetuate racial discrimina-
tion in a school system, the Court may order the
board to take whatever steps might be necessary to
convert the entire school system into a "unitary"
(i.e., racially balanced) system. The Attorney
General's bill. (attached at Tab A) proceeds from the
premise that the proper role of the courts in
fashlonlng a remedy in a school desegregatlon case
is simply to require the racial composition in the
~school system that would have existed but for
unlawful acts by the school board.

Specifically, the bill would require a Federal Dis-
trict Court to determine the extent to which the
racial or ethnic concentration in a school system

is attributable to the unlawful action of a State

of local school board and to limit the relief to
eliminating only that racial or ethnic concentration.
.The bill would prohibit a court from ordering the
transportation of students to alter the racial or
ethnic composition of a school unless it finds that
the current racial or ethnic composition of the
school resulted in substantial part from unlawful
acts of the State or local school board and that
transportation of students is necessary to adijust the
racial or ethnic composition of the school to that
which would have existed but for such unlawful acts.

RTH
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Additionally, the bill provides for a review by the
court every three years to determine if the remedy
imposed is still appropriate. With respect to forced
busing, the bill requires that, except in extra-
ordinary circumstances, no forced busing shall con-
tinue for more than five years.

Finally, the bill would authorize the Attorney General
to appoint Federal School Desegregation Mediators to
assist the court and the parties in school desegrega-—
tion cases. It would also provide that, before a
Federal judge may order busing, he must give notice

to ennumerated Federal, State and local officials, who
shall create a committee composed of leaders of the
community, which committee shall immediately endeavor
to fashion a feasible desegregation plan which can be
put into effect over a five-year period. Such a plan
would be subject to approval by the court. '

‘IMPLICATION

The Attorney General argues in the "draft" message he
has prepared for your consideration (attached at Tab B)
that the bill will minimize the ‘extent to which Federal
courts may order the forced busing of school children.
This interpretation is, of course, subject to review
by the courts.

One thing is clear, however, and that is that this bill
would involve the Federal government in major desegre-
. gation litigation by:

@ authorizing the Attorney General to appoint
Federal School Desegregation Mediators to work
with the courts in designing appropriate
desegregation plans, and

® regquiring the Secretary of Health, Education
and Welfare, in concert with other Federal,
State and local officials, to appoint (and
presumably oversee) the citizens' committees
which will be responsible for developing the
five-year desegregation plans.

These and other points can be discussed at tomorrow's
meeting.
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A Bill

To provide for orxderly adjudigation of school desegregation
suits, and for othexr purposes.
Be it enacted by the Senate and Hoﬁse of Repre-—-
sentatives of the ﬁnited Statés of Ame;ica in Congress
' assembled,‘ihat this Act méy be~cited as_thé "Scho§1

- Desegregation Act of 1976."
TITLE I -- Adjudication of basegregation Suits

Sec. 101. Purpose: BApplication

(a)‘ Thg purpose of this Title is to prescribe stand-
ards and procedures to govern judicial relief in school de-
segregation cases bﬁought pndér Fedaral law in order_(l) to
prevenf the continuation or future occurrence of any acts

O

i

of unlawful discrimination in public schools and (2)
assist in the identification and elimination, by all neées—
'.safy and appropriate remedies, of the pﬁesent consequences
within the schools of acts of unlawful discrimination found»
‘to have occurred; This title is bhssed upon thé power of
the Coﬁgress to enforce the proviskms of the Foufteenth

Amendment to the Constitution of tke United States.

(b) The provisions of this title shall apply to

all judicial proceedings, and the a¥axrd or modification of



all judicial relief, after the date of its enactment, seek-

ing the desegregation of public schools under Federal law.

Sec, 102. Definitions

For purposes of this tiﬁle -

(a) "Local education agency” means a public bcard'
of eéuéatién oY any other agency or officer exercising ad-
ministrative control over or otherwise directing the-opér~
ations of one or more of'the'public elementary or seéondary
schools of a éity,‘tpwn,‘céunty or other political subdivi-
sion of a State.

(b} "State educaéion agenty” means the State board
of edﬁcation or any other agency or officer responsible
for State supérvision or operation cof public elementary or
‘secondaryfschools. ‘ | |

(c) ‘“Desegregation" mean# elimination of the effects
of unlawful 6iscriminati0n in the operationvof schools on
the part of a State or local education égency.

(a) “Unla&ful discrimination” means'action by a
State or local education agency which, in violation of éonf

étitutional rights, discriminates against students, faculty

or staff on the basis of race, color or national origin.
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(e} "State" means any of the States of the Union.

Sec. 103. Liability

A loéal or State education aéency éhall be.held iia~
ble (a) to relief under Section 104Aof'thisﬁﬁct if the
Court finds that'such localror State eaucatioﬁ agency has
engaged or is engaginé‘in an act or acts of unlawful dis-
crimihation and (b)'to'relief under Section 105 of this Act
if the Court further finds that the act or acts of unlawful
discrimination which occurred within thirty years prior to

the filing of the suit increased the degree of racial or

ethnic concentration in the student population of any school.

Sec. 104. Relief -~ Orders prohibiting unlawful acts.

Iﬁ all cases in which, pursuant to section 103 (a)
of ﬁhis Act, the Court finds that a local or State éduca—
tion agency has engaged or’is engaging in an act or acts
of unlawful disériminatiom, the Court shali enter an ordet
enjoihing the continuation or future commission of any such
“act or acts and providing any othér relief that, in the
Court's judgment, is necessary to prevent such act or acts
from occurring, or to eliminaté the‘effect of such act or

acts specifically directed at particular individuals.



Sec. 105. Relief - Orders eliminating the present effects of

unlawful acts.

(a) In all cases in which, pursuant to secfloﬁ 103 (b)
of this Act, the Court finds that the act or acts éf unlawful
discrimination increased the degree of ‘racial or ethnic con-
centration in the student population of one or more schools,
the Court shall order only such relief, in conformity with
sectiqns 213-216 of the Equal Education Opportunity Act of
1974, as may be necessary to eliminate fhe present effects
found, in compliance with this section, to have fesulted from
the discrimination. |

(b) Before entering an order under this section the
Court éhall receive evidence, and on the basis of such evi-
dence shall make specific findings, concerning the degree to
which the racial or ethnic concentration in particular schoois
affected by unlawful acts of discrimination presently varies
from what it would have been had no such acts occurred.: Should
such findings not be feasible or useful because of the great
number7of schools that were or may have been,%ffected, the |
demographic changes that have occurred over a period of years,
orﬁsbme other circumstance, the Court shall receive evidence,
and oﬁ the basis of such evidence shall make specific findings

concerning the degree to which patterns of racial or ethnic
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concentration in the school system affected by unlawful acts
of discrimination presently varies from what it would have been
had no such acts occurred.

(c) The findings required by subsection (b) of this
section shall in no way be based on a presumption, drawn from
the finding of liability made pursuant to section 103(b) of
this Act or otherwise, that the degree of racial or ethnic
concentration in the schools or any particular school isvthe
result of unlawful acts of discrimination.

(d) The Court shall notify the Attorney General of
any proceeding.pursuant to subsection (b) of this section to
which the United States is not a pafty, and the Attorney General
may, in his discrgtion, intervene in such proceeding on behalf
of the United States to present evidence and take all other
actions that he may deem,neceSSary to facilitaté enforcement
of this Act. ' |

(e) No order entered under this Act or any provision
of fedéral law shall require the transportation of students to
alter the racial or ethnic composition of schools unless, pursuant
to thié section, the Court finds thgt the racial or ethnic con-
centration in parficular schoéls, or, if such findings are not
feasible or useful, the patterns of racial or ethnic concentration
in the school system resulted in substantial part from unlawful
discrimination by a local or State education agency, and that
transportation of students is neéeséary to adjust the racial or

ethnic comdosition of particular schools, or patterns of racial
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or etﬁnic concentration in the school system,fsubstantially to
what they would have been if the unlawful discrimination had not
occurred. i
(f) In all orders entered under this section the Court
may without regard to this section's other requiremeﬁts, direct
local or State school authorities to institute a program of
voluntary transfers of students from any school in which their
race is in the majority to available places in one in: which..it is
in the minority.’ | | |

Sec. 106. Voluntary action; local control.

All orders entered under section 105 shall rely, to
the greatest extent practicable and consistent With‘effective
relief, on the Qoiuntary actiqn of schobl officials, teachers
and stuéents, and the Court shall not remoﬁe from a local
or State education agency its power and responsibility to
control the operations of the schools except to the minimum
extent necessary to prevent unlawful diéérimination and to
eliminate its present effects.

Sec. 107. Review of Orders.

Subject to the provisions of section 105(f) of this
Act, noirequirement of the transportation of students contained
in any order entered under section 105 of this Act or subject
to éhét section's provisions shall remain in effect for é
period of more than three years from the date of the order's

R

_entry unless at the expiration of such period the Court finds:



(L) that the defendant has failed to comply
with the requirement substantially and 1n good
faith; or

1(2) that the requirement remains necessary to
eliminate the effects of unlawful &isctimination
determined in compliance with ﬁhe provisions of

section 105 of this Act.

If the Court finds (1) above, it may extend the requirement

until there have been three consecutive years of substantial

compliance in good faith. If the Court finds (2) above,

after the expiration of three consecutive yeats of substantial
compliance in good faith, it may extend the effect of tne.
requirement, with or without modification, for a period not
to exceed two year;, and thereafter may order an extension

only upon a specific finding of extraordinary circumstances

- that require such extension. The Court may, however, continue
in effect a voluntary transportation program to implément

relief under section 105(f) of this Act. The provisions of

this section shall not apply to any plan ap?fovad and ordered

into effect under section 203.

Sec. '108.

With respect to provisions of its order not covered
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by section 107, the court shall conduct a review every
three years to determine whether each such provision shall
be éontinued, modified, or terminated. The court shall
afford parties and intervenors a hearing prior to making

this determination.

TITLE IT -- Federal School Desegregation Mediator -

v . ,\b,w
Sec. 201. Appointment of mediator. . Sh% ;

The Attorney General is hereby authorized to appoint, g
.at such times and for such period as he deems appropriate,
a Federal SchoolkDesegregation Mediator or Mediators to
aséist ﬁhe court and the parties in a school desegregation

lawsuit.

Sec. 202. Punctions of a mediator.v

(a) When a mediator is appdinted pursuant to

section 201, he shall providé'assistance_to the court, the
parties and the affected community to the ends of (1) full
and orderly implementation of the constitutional right to
equality of educational opportunity, (2) insuring that desegregation
is accomplished in a manner which ié educationally sound and (3)
seeking to secure community support for proper eliminatibh of
unlawful school discrimination.

.(b)‘ A mediator may request the assistance of other

Federal agencies.
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Sec. 203. W}Z’“ ﬂ"/

It is the sense of the Congress that reﬁuired
transportation of students beyond the nearest school in order
tovreduce the lingering effects of past unlawful discrimination
is an unusual remedy which should be used sparingly. Accord-
ingly pfior to ordering such required transportation, the
district judge shall give notice to the Attorney General of
the United States, to the Secretéry of Health, Education and
Welfare, to the Governor of the State, the Mayor or other
chief executive official of the governing unit involved, and
the Secretary of Health, Education and Welfare in cooperation
with these officials shall create a Gouncii of citizens composed
of the leaders of the community. The Council shall immediately
endeavor to fashion a feasible plan which can be put into.
effect over a five year period, including such matters as the
relocation of schools, which can give assurance that such
progress will be made toward a‘removal of the effects of unlaw-
ful disc?imination over the five year period, with specific
dates and goals, so that in the meantime required ﬁransﬁortation
can be avoided or greatly minimized. Such a plan shall be
submitted to the court for its approval. 1If, during the contin-
uance or at the expiration of a plan approved under this section,
the court determines that the plan is inadequate, progress made
under such plan shall be taken into account in framing any order

under Section 105 of this Act.



MESSAGE TO CONGRESS

I know I am speaking for the vast majérify of Ameri~’
cans when I say we desire that the causes and effects of
unconstitutional racial discrimination in our school systems
must be removed. The process by which these causes and
effects are remedied has been a long and difficult one. The
goal must be achieved, and I believe substantiai pProgress

has been made.

The ultimaté aim must be voluntary,’whole~heartéd
compliance with non~di$criminatory practices, practices we
all accept because they are right. The public school sys-
tem has been one of America's greatest assets. The desire
for quélity education is deep in the heart of,Amefican par-
ents and children. Ané the long-standing tradition of |

local control of the educational system is very important.

The way to achieve the removal of the causes and
effects of racial discrimination in the schools is not the
same in every locality in which unconstitutional acts of
discriﬁinaticn have occurred. @hishis because of a variety
of factors such as the gebgraphic array of schools in various

systems and the special characteristics of individual systems



which properly reflect diverse communities' ideas about

the. appropriate structure of the educational process.

On the long and difficult road our society has trae
veled in attempting to remove the causes and effects of
racialydiscrimination there has at times been illegal re-
sistance to the orders of federal courts and at times there
has been some violence. This resistance and this violence
are iiiegal. They cgntradict the Constitution. The fea~
eral government cerﬁainly will not condone them. The law

will be enforced.

During this period it is inevitable that the deci-
sions of'federal district judges, faced with the arduous
and often unpleasant duties of overcoming resistance, will
have<e1ements of artificiality in them. The Supreme Court
has written that the remedy "may be administratively awk-
ward, iﬁconvenient, and even bizarre in some situations” |

(Swann v. Charlotte-Mecklenberg Board of Education, 402

U.S. 1, 28 (1971)). In many cases, judges have had to do
things which under our system of govérnment would better

be accomplished by elected officials.



We must realize that what is involved in the effort to put
an end to unlawful racial discrimination in the schools is
a basic constitutional doctrine. That doctrine has been
set forth in a number of decisions of the United States
Supreme Court. And it is not surprising that there are
certain ambiguities in the statements of the Court -- in
the ways in which the doctrine should translate into action,

particularly as to the scope of the remedy.

Courts havevused various mechanisms for removing
the causes and effects of racial discrimination in the
schools, and the most controversial of them has been the
forced busing of students. In an essential way, the use of
busing highlights éhe ambiguities in the constitutional doctrine
as stated by the Supreme Court. In my view, and consistent
with the doctrines of the’Supreme Court, the purpose of

court ordered busing should not be to achieve a racial balance

" within schools which would not have occurred through the

normal enrollment pattern in the absence of unconstitutional

acts of school discrimination.

I have always been philosphically opposed to court
ordered busing, but I realize that in some cases it is
constitutionally required under the opinions of the Supreme

Court. But, as Congress recognized in passing the Equal
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Educational Opportunities Act of 1974, Pub. L. 93-380, 88
Stat. 514 et seq., 20 U.S.C. (Supp. IV) 1701 et seq.,

there are other remedies that may be used to achieve the
elimination of the effects of racial discrimination and
these other remedies should be giveh priority. These other
remedies inélude voluntary transfer systems, creation or
revision of attendance zoﬁes or grade structures without
réquiring student transportétion, construction of hew
schools or the closing of inferior schools, and creation

of magnet schools. Busing is not a good mechanism. Many-of
thé federal district court judges who have ordered busing
have stated publicly that it is not a desirable mechanism

and that it is a mechanism of last resort.

While busing may be constitutionally required, it
still makes a great deal of difference to communities and
the people in them hbw much busing will be used, and this
in large part depends upon the legal theory upon which the
relief for unconstithtional acts of racial discrimination
is“bééed. I do not believe we can eliminate all busing,

but I do believe we can considerably reduce its use while



still achieving the elimination required by the Constitu- .

tion of the effects of illegal race discrimination.

Each school case involves two distinct questions.
The first is whether the school authorities have committed
acts of racial discrimination (the liability question).
The second is what relief the court should afford once
racial discrimination in the operation of the schools has
been established (the remedy question).

Brown v. Board of Education, 347 U.S. 483 (1954),

held conclusively that official acts to enforce racial
discriﬁination in- the operation of the schools violates
the Constitution. The remedy question has not yielded
easily to analytical solution. The first problem that

arose was how



quickly the remedy must take effect. The second Brown case,
349 U.S. 294 (1955), was the Court's first attempt to
grapple with that problem. The Court held (id. at 300)

that "[i]ln fashioning and efféctuating the [desegregation]
decrees, the courts will be guided by equitable principles.”
The second Brown case stated that the remedy must proceed

with "all deliberate speed" (id at 301).

That formﬁla provéd unsatisfactory when both school
sjstems and courts used "all deliberéte speed” as an excuse
fér inaction. A series of decisions in the 1960's called
for more rapid compliance. In 1964 the Court held that
"[tlhe time for mere 'deliberate speed' has run out" (Griffin

v. County School Board, 377 U.S. 218, 234), and in 1968 that

"ftlhe burden on a school board today is to come forward

with a plan that promises realistically to work, and prom-

ises realistically to work now" (Green v. County School

Board, 391 U.S. 430, 439 (emphasis in original)).

What is the goal of the remedy that must "realistically

. . . work now"? Many judges and courts thought at first

-



that the proper remedy was to direct school officials to
cease their racial discrimination. The illegal practices
could be prohibited and stopped. This is a common form of

equitable relief.

-The courts, however, went further. Some requirement
to show there was a good faith abandonment of ﬁhese practices
and that they would not be renewed was no doubt essential.
Moreover, it is within the jpris&iction of a court of equity
to eradicate the lingering effects of a wrdng -- to the extent

this is feasible.

This recognition of a need to eradicate the con-

tinuing effects of past racial discrimination created problems



that continue to confront the Nation. What are those
"aeffects"? How do we ascertain them? What means must we
use to eradicate them? All of these questions go to the

nature and scope of the remedy for unlawful discrimination.

We cannot begin to ask whether particular remedial
tools -- such as busing to achieve racial balance -- are
necessary, when viewed in light of all their advantages
and disadvantages, until we are sure wﬁat it is that the

remedy must accomplish.

The public school system in this country develoéeé
as - people caﬁe together toward the common goal of
educating their children in a manner which reflected the
shareé values of the community. This led to a tradition
of diversity in the ways of the educaﬁional process, and
that diversity in turn embodied our national commitment
io individuality and community sélf—reliance. We also have
a strogg national commitment to social mobility and equal
opportunity. These values find théir expression in the
constitutional requirement that public officials may not

discriminate against individuals on the basis of their race,



color, national origin or sex. Neither the Constitution

nor the traditions of the public school system requires

that children go to school in their immediate neighborhood.
But likewise, neither prohibits, absent illegal official
acts of race discrimination, a community from sending its
children to a neighborhdod school. Only to the extent that
unconstitutional official acts of race discrimination in the
schools have created an artificial racial balance does the
Constitution require remedial steps to create the racial
balance in particular schools that would have occurred but

for the illegal acts.

' Busing is.required only if, in fashioning a remedy
for the unconstitutional acts, a court must assign students
to schools far from home. When are such assignments necessary?
That question, so basic to the task of devising a remedy for
illegal discrimination, has never received a satisfactory

answer from the Supreme Court.

" The Court has emphasized that "[tlhe objective today
remains to eliminate from the public schools all vestiges
of state-imposed segregation" (Swann, supra, 402 U.S. at 15).

That formula, seemingly so simple, conceals a variety of
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ambiguities. These ambiguities become of overriding importance
when lower courts muét attempt to tranélate the Supreme

Court’'s ~ generalities into the particulars of a plan
for the operation of the schools.

The Supreme Court decision in Keyes v. School District

No. l, Denver, Colorado, 413 U.S5. 189, 214 (1973), created

an important ambiguity. The Court emphasized (413 U.S. at

203) that "racially inspired school board actions have an
impact beyond the particular schools that are the subject of
those actions." It thereforeAestablished a rule that, once a
district court has‘found acts of unlawful discrimination in
some schools of a school system, it should "presume" that
unlawful discrimination was practiced throughout the school
system -- in other words, that the school system is a "dual
school system," for which the remedy is "all-out desegregation.”
But what is the real effect of this presumption? It means,

at a minimum, that the couit should assume that acts of dis-
crimination have been pervasive and that they have effects
throughout the system. Does it also mean that.tne court must
presume that some observed distribution of the races wa$ caused
by the discrimination? That some pérticular part of the
distribution was caused by the discrimination? That all of

the distribution was .caused by the discrimination? The Supreme
‘Court did not say. Some lower courts have taken the last-

mentioned interpretation. They have interpreted what the

Supreme Court ?aid in Keyes a5 support for orders that every
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school should mirror the racial composition of the scndol

district.

The ambiguities, standing by themselves, make it
difficult to determine what the remedy ghould he designed
to accomplish. The difficulty is compounded by the dis-
cretion.traditionally accorded to trial courts in thé
formulatioh of equitable remedies. Discretion of this
sort can cover a muiﬁitude of readings of the Supreme Court's
precedents; the ambiguous nature of the precedents, combined
with the factual complexity of each new case, make it diffi-
cult for the district court to devise a remedy and even more
difficult for appeilate courts effectively to supervise

the actions of the district court.

The result of all of this is that many district courts
“use a findingof some unlawful discrimination as a "trigger" for
a holding that all schools must be racially balaﬁced. They
define "all-out desegregation” as tné elimination of racial
distribution in the schools, however caused, and bend their
efforts to some kind of racial balance in the schools even if
the racial distribution would ha&e-occurred without iilegal
acts of racial discrimination. Such a task naturally requires

many students to be assigned to schools far from home and,
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hence, must be accomplished by busing.

The goal of the remedy in a school case ought to
be to put the school system, and its studeﬁts, where théy would
have been 1f.the violations had never occurred. In other
wofds, the goal ought to be to eliminate "root ana’branch"
the violations and all of their lingering effects. Green,
.§EEEE' 391 U.S. at 438- This articulation of the goal has
been approved by the Supreme»Court.‘ It is the constitutional
goal which the Supreﬁe Court‘has mandated, but its appli-
cation has been made difficult by the ambiguities discussed

above.

"First, the, courts have held that the existeﬁce of
schools attended predominantly by members of one raée does
not in itself amount to racial discrimination; if it were
otherwise, there would beAno meaning to the reguirement of

"state action" as a precondition to a violation of the

Fourteenth Amendment. Keyes, supra; Spencer v. Kugler,

326 F. Supp. 1235 (D. N.J.), affirmed, 404 U.S. 1027.
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Any legislilation should make it clear that "desegregation"
means only the elimination of the effects of racial

discrimination by state officials.

kSecond,kany'legislation should make it clear that the
remedy must deal only with the effects of the écts of school
officials. Discrimination in other parts of society should
be redressed with other tools. For example, Congress has
enacted laws to rectify residential discrimination. See
82 Stat. 81 et seg., 42 U.S.C. 3601 33'§gg, Racial dis-
crimination in housing should be attackeé directly and elim-
inated as speedily as possible from our society. Its effects
ought not to be the object of a "collateral attack™ in school

cases. As the Court has observed (Swann, supra, 402 U.S.

at 22-23}):

The elimination of racial discrimination in public
schools is a large task and one that should not be
retarded by efforts to achieve broader purposes
lying beyond the jurisdiction of school authorities.
One vehicle can carry only a limited amount of
baggage. It would not serve the important object-
ive of Brown I to seek to use school desegregation

" cases for purposes beyond their scope, although
desegregation of schools ultimately will have im~
pact on other forms of discrimination . . . .

Our objective . . . is to see that school author-
ities exclude no pupil of racial minority from any
school, directly or indirectly, on account of race;
it does not and cannot embrace all the problems of
racial prejudice, even when these problems contribute
to disproportionate concentrations in some schools.
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I should emphasize the language that one vehicle can only‘
carry a limited amcunt of baggage. The schools have to

try to fulfill the goal of quality education for éll our
children, and no goal is more important than this toc all of

our citizens.

Third, any legislation should make it clear that the
remedy should not go beyond the effects of the violations.
It‘should attempt to remedy past wrongs, but not to produce
a result merely because the result itself may be attractive.
"The task is to Correct,‘by a balancing of the individual
and collective interests, the condition‘that offends the

Constitution . . . . As with any equity case, the nature of

the violation determines the scope of the remedy" (id. at 16).

"[Tlhe remedy is necessarily designed, as all remedies are,
to restore the victims of discriminatory conduct to the
position they would have occupied in the absence of such

conduct." (Milliken v. Bradley, 418 U.S. 717, 746 (1974)).

Cf. Franks v. Bowman Transportation Co., No. 74-728, decided

March 24, 1976, slip op. 23. The attributes that make a
system illegally operated can often be eliminated without an
insistence upon a racial composition in each school that in
some degree reflects the racial composition of the school

district as a whole.

vt ce——
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The objective of an order altering the racial or
ethnic student cbmposition of schools should be to recreate
that student composition of each particular school that would
have existed but for the illegal acts of discrimination.

It will sometimes prove impossible or not useful to
recreate such conditioné in particular schools. This may be
so because of the great number of schools thatvare or may |
have beenlaffected, changes in demographic patterns, or some
other circumstance. In such cases, the objective of the
desegregation remedy is Eo restore as closelyras possible a

social process that has been deformed by official action.

To that end, the courts should attempt to recreate patterns

of racial or ethnic integration that would have existed in
the absence of illégal acts. Thus, to the degree that a
neighborhood school system was in effect at any level of a

school system, the court should take into account the extent

“to which attendance patterns would, in any event, have reflec-

ted residential patterns of racial and ethnic concentxaﬁicﬁ.
This will often require integration measures primarily at

the boraers of racial and ethnic areas of concentration. This,
combined with appropriate opportunities for transfer, voluntary
businé, magnet schools, the appropriate siting of new schools,
and other forms of relief provided by the statute, will allow

for the resumption of normal and free social processes. Of
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course, approximations in achieving this goal must be
permissible.

The inclusion in the decree of a provision for
voluntary transfer of individual students from any school in
which.their race is in the majority to.one in which it is in
the minority can be a useful device to compensate for possible
non-apparent additional lingering effects of the discrimina-
tory conduct. In some circumstances, temporary additional
remedial measures may also bé appropriate to break down
officially caused racial identifiability of particular‘schools.
But the necessity for such devices and approximations should
not divert the courts from the pursuit of the proper ultimate

objective.

Fourth, the remedy ought to be limited in time (Swann,
supra, 402 U.S. at 31-32). Any judicial order of this sort
strongly interferesvwith normal social processes and local
autonomy. The interference is necessary, but it ought to
terminate as soon as the court caﬁ reasonably conclude that
the object of the remedy has been attained. In some cases
(fdr'example,~tnose involving teacher assignments or gerry-
mandering of attendance zones) a fully effective remedy can
be devised and applied expeditiously. It may take longer

Vto overcome the effects of discriminatory school siting and
capacity decisions, forvan effective remedy may involve

school closings and construction. But however long each
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component of the remedy may take to achieve,;any legisla~-
tion should ensure that the courts monitor the process and
dissolve their orders once the effects of racial discrimina-
tion have been ameliorated to the extent possible. It |
should also ensure that the use of forced>busing 1s, except in
extraordinary circumstances, strictly limited ih duration.
Under section 5 of the Fourteenth Amendment Congress
has an important role in defining the nature of the consti-
tutional prohibition and creating a remedy. Congress has
exercised this power in the Equal Educational Opportunities
Act of 1974, by estabiishing a hierarchy‘of tools and devices
to carry out the remedy. But that effort has not proved
to be sufficient,.and Congress once more must meet the

challenge and fulfill its constitutional role.

The legislation that I am transmitting to Congress
today will meet that challenge. Last November 20 I mef;with
the Attorney General and the Secretary of Health, Education
and Welfare and directed them to devise legislation that
would clarify the law in this area and move toward the
reduction and eventual elimination of coﬁrt ordered busing
wherever possible. Since that time we have been at work on
a bill that will provide that the constitutional goal of

eliminating race discrimination in its causes and effects will
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be met with the minimum amount of busing required by the
Constitution. The legislation I transmit today will sweep.
away the confusion and ambiguity concerning the goal of

the remedy.

The legislation brings certainty to the remedial
goal. Instead of the ambiguous word "segregation" it uses
"unlawful discrimination," which in turn means racial or
ethnic discrimination in the operation of the schools. This
makes it clear that ﬁhegggi'proper objects of the remedy
are to ban such acts and éliminate their effects. "Desegre-
gation” is therefore appropriately defined as the elimination

of the effects of unlawful discrimination by school officials.

-

In order to give meaning to these definitions, the

. legislation requires courts to hold trials and to make
explicit findings of factkconcerning the effects of unlawful
- discrimination. In making these findings, the courts aré
instructed not to rely on any presumption that the unlawful
discrimination caused all (or any particular part) of any
observed racial distribution. The effects of the discrimina-
tion must be proved as facts; they cannot be presumed. It
will no longer be possible for courts to use a finding of
unlawful discrimination as a "trigger" for an order to pro-
duce systeméwide racial balance. Courts will produce only

that balance within a school that would have occurred, but
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the constitutional mandate should as much as possible
leave responsibility upon the local community. ?or this
reason the legislation I am proposing places emphasis on the
use of mediators and mechanisms that will bring community
leaders together to solve their problems. The legislation

authorizes the Attorney General to intervene in suits at

the remedy stage in order to enforce the statute's objectives,

and it authorizes him to appoint mediators to assist the

coﬁrt and the parties in these difficult cases.

Most importantly the legislation provides that
before a federal judge orders busing a community council
should be formed to éndeavor to fashion a feasible plan
which could be put into effect over a five year period to
make progress toward the removal of the effects 6f unlawful
discrimination. The creation and implementation of such é
plan could result in the elimination or substantial mini-

mization of forced busing.

The efforts to restore our public schools to the
conditions in which they would have peen but for unconstitu-

tional acts of racial discrimination by school officials
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should not be met with resistance and fear. We:should be
united in our attempt to achieve this Qoal. The legislation
‘I today propose’is an important step. To work toward this
goal with a minimum of devisiveness can be an exercise in
the harmony that we seek to achieve and can lead to the end

we all so deeply desire.
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DECISION
MEMORANDUM TO THE PRESIDENT
FROM: JIM CANNON
SUBJECT: Alternatives to Court Ordered Busing
PURPOSE

To offer for your consideration possible alternatives to
court ordered busing which the Federal government could
make available to a community seeklng remedies to school
segregation.

ISSUE

Busing has become the most controversial remedy ordered
by the Federal courts to facilitate desegregation.

As an appropriate remedy to desegregate, busing was first
affirmed by the Supreme Court in 1971, 17 years after the
Brown decision. A chronology of the major school desegre-
gation decisions is at Tab A.

The school bus started to become a major element of elemen-
tary and secondary education in the 1920's as consolidated
school districts replaced the little red school house.
Today, more than 21 million school children, 51% of the
total school enrollment of 41 million, are bused to school.

Busing for better education has been widely accepted in
this country, bul decisions by ¥Federal courts to order
busing of children against prevailing community opinion
are often resisted and accompanied by violence and dis-
order.

Since most situations in which desegregation is occurring
will involve some voluntary or involuntary busing, the
need is to find a means by which the Executive Branch can
best assist a community to undertake voluntary or coopera-
tive busing plans rather than leaving it to the courts to
impose forced busing.



BACKGROUND

On August 21, 1974 you signed the Education Amendments
of 1974 which included the "Esch Amendments." These
amendments (Tab B) are designed to place legislative
limits on the extent to which busing could be ordered
by Federal courts or agencies.

Last Fall you directed the Attorney General and the
Secretary of HEW to explore better ways to bring ahout
school desegregation than court ordered busing.

In an October 27, 1975 meeting with Senator Tower you
directed Phil Buchen to ask Justice and HEW to review

the busing situation with the objective of seeking alter-—-
native remedies.

On November 20, 1975, you met with Attorney General Levi

and Secretary Mathews and requested that they consider and
develop:

1. means of helping local school districts stay
out of court.

2. alternative remedies and legal theories which
a court might find acceptable once a school
district was in court.

I have been working with HEW and others in your Administra-
tion on item 1 while Phil Buchen has been regularly in
contact with the Attorney General on item 2.

On February 17, 1976, we outlined approaches and concepts
"under consideration. You indicated four Wthh you felt
merited further examination.

On April 12, 1976, I reported to you that we were develop~
1ng approaches based on these premises:

1. Communities should find solutions on their own
rather than have them imposed by the Federal
government.

2. Remedies can best be reached before any court

action begins.

3. Any approach must be in accord with Federal
law enforcement responsibilities.
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On May 17, 1976, I reported to you that we were in the
process of refining and further examining three possible
approaches to help a community avoid a court order to bus.

ALTERNATIVES TO COURT ORDERED BUSING

The following proposals have evolved as the most respon-
sible courses of action available to be offered to a com-
munity to better enable it to desegregate its schools
prior to the initiation of legal action. While it is
likely that each of the alternatives would result in some
busing the intent is to have such plans be developed by a
community itself rather than imposed on it by the courts.

Alternative I: Mediation Service

Establish a Community Mediation Service, somewhat
parallel. to the Federal Mediation and Conciliation
Service, to provide mediation assistance to a com-
munity in its efforts to desegregate. As proposed,
it would be available to a community both before
and after it was under a court order to desegregate.
Such service could head off busing by court order
'by providing assistance to a community, at its
request, to develop an acceptable plan to desegre-
gate its schools. If any busing were involved it
would result from a community decision assisted

by the mediation process, not from a court order.

We believe such a mediation service could be set
up by Presidential Executive Order.

Alternative II: Presidential Representative

At the request of a community, the President would
designate a nationally known person to be his
special representative to insure that the full
resources of the Federal government were made
available to communities who were initiating

efforts, prior to legal action, to desegregate
their schools.

This Presidential representative would seek to
facilitate the use of the many existing Federal
resources and also to involve religions, academic,
business and labor groups in the response to a com-
munity's request for assistance.

This could be done by Presidential action.
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Alternative III: National Community and Education
Commission ‘

Secretary Mathews proposes the establishment of a
National Community and Education Commission to
assist communities in preparing for desegregation
activities and for avoiding community violence and
disruption. (Tab C)

The bipartisan Commission would be independent of
both HEW and Justice and would be composed of nine
members who were nationally representative of busi-
ness, education, labor, community leadership and
local government.

The Commission would have a staff of approximately
50 and an annual budget of $2 million.

Its responsibilities would be to work through local
community leaders, using existing Federal resources,
to encourage and facilitate constructive, comprehen-
sive planning for school desegregation at the local
level. Its approach would be to work quietly with
a broad spectrum of local leaders -—-—

- to identify éroﬁiems before they develop.

- to informally mediate so that communities
themselves can cooperatively devise solu-
tions.

A to expedite Federal assistance, both tech-
nical and fiscal, from existing programs.

- to encourage assistance from the private
sector.

‘It would specifically not serve as a court-appointed
intermediary between parties in a legal suit related
to desegregation. '

We believe such a Commission could be created by
Presidential Executive Order.

DISCUSSION

The various advantages and disadvantages of these alternatives
and the related staff comments and recommendations can,
we believe, best be covered in the discussion at Wednesday's
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meeting with the Attorney General, the Secretary of HEW,
Secretary of Labor and other members of your staff.
DECISTION

Alternative I: Medlation Service

Approve - Disapprove

Alternative II: Presidential Representative

Approve Disapprove

Alternative IIXI: National Community and Education
Commission

Approve - ‘ Disapprove




TAB A

I
|

CHRONOLOGY OF' SCHOOL DESEGREGATION DECISIONS

i

Brown v. Board of Education (1954)

The landmark Supreme Court decision in the school
desegregation area in this century was Brown V.
Board of Education (of Topeka), decided in 1954.

In Brown, the Supreme Court held that segregation
in public schools on the basis of race, even though
the physical facilities and other "tangible" fac-
tors may be equal, denies children of the minority
group the egual protection of the laws in violation
of the Fourteenth Amendment. In the Brown decision,
the Supreme Court did not prescribe any specific
method for accomplishing desegregation.

Brown II (1955)

In a follow-up to its 1954 Brown decision, the
Supreme Court in 1955 directed that desegregation
proceed with "all deliberate speed."

"Freedom of Choice"

In the years immediately following Brown, from 1954
to 1964, the courts wrestled with the issue of
appropriate remedies in cases of de jure segregation,
finally concluding in a number of cases that the
"freedom of choice" method of dismantling dual

school systems was an acceptable approach. Under
freedom of choice, school districts merely gave
students -- black and white ~- the choice of the

schools they wished to attend. The result was a
modest degree of desegregation, as some blacks
elected to attend formerly white schools. However,
rarely did whites choose to attend formerly black
schools. The result was that only 1.2 percent of
black students in the 11 southern states attended
schools with whites in 1963-64.

Civil Rights Act of 1964 and Bradley Case

Shortly after passage of the Civil Rights Act of
1964, the Supreme Court stated in Bradley v. School
Board of Richmond (1965) that "delays in desegrega-

ting school systems are no longer tolerable." The
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Civil Rights Act of 1964 provided additional
support for the desegregation process through
Titles IV and VI. Under Title IV, technical
assistance may be given to applicant school

boards in the preparation, adoption, and imple-
mentation of plans for desegregation of public
schools. 1If efforts to secure a school district's
voluntary desegregation failed, administrative
enforcement proceedings under Title VI would be
initiated. '

Green Decision (1968)

In April 1968, HEW's Office for Civil Rights

directed that, where freedom of choice plans had

not effectively eliminated dual school systems,

the systems should adopt plans that would accom—
plish this task. During that year, the Supreme
Court strengthened the HEW position in deciding
Green v. New Kent County School Board (Virginia).

In Green, after noting that in many areas desegre-
gation was not yet a reality, the Court said that
the time for mere "deliberate speed” had run out.
The Court held that where a freedom of choice assign-
ment plan failed to effectively desegregate a school
system, the system had to adopt a student assignment
plan which "promised realistically to work now."

* This was the death, since rarely, if ever, did

freedom of choice result in effective school desegre-
gation.

Alexander v. Holmes (1869)

In the summer of 1969, the Court decided Alexander

v. Holmes County Board of Education {(Mississippi),
holding that school districts had a constitutional
obligation to dismantle dual school systems "at once"
and to operate now and hereafter as unitary systems.
The Court, gquoting from Green, reiterated its deter-
mination that school systems must develop desegregation
plans that "promise realistically to work now." Thus,
Alexander clearly reaffirmed the Court's position on
the issue of timing in desegregation cases.

Busing = Swann v. Charlotte-Mecklenburg Board of
Education (1971)

In the spring of 1971, the Supreme Court handed down

the first "busing" decision in the case of Swann v.
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Charlotte-Mecklenburg Board of Education (North
Carclina). In Swann, the Court held that:

1. desegregation plans could not be limited
to the walk-in neighborhood school;

2. busing was a permissible tool for desegre-
gation purposes; and,

3. busing would not be required if it
"endangers the health or safety of children’
or 51gn1flcantly impinges on the educa-
tional process." v

The Court also held that, while xacial balance is
not required by the Constitution, a District Court
has discretion to use racial ratios as a starting
point in shaping a remedy.

HEW Responsibilities to Enforce (1973)

The immediate desegregation mandate of Alexander

and the insistence in Swann that schools having
disproportionately minority enrollment were pre-
sumptively in violation were not acted upon by HEW,
which permitted these districts to remain "under
review." HEW attempted to secure compliance through
persuasion and negotiation, and the Title VI enforce-

 ment mechanism fell into disuse. These conditions

led to the initiation of Adams v. Richardson, in
which HEW was charged with delinguency in desegre-
gatlng public educational institutions that were
receiving Federal funds.

This suit alleged that HEW had defaulted in the
administration of its responsibilities under Title VI
of the Civil Rights Act of 1964. The district court
(District of Columbia) stated on February 16, 1973,
that, where efforts to secure voluntary compliance
with Title VI failed, the limited discretion of HEW
officials was exhausted. Where negotiation and con-
ciliation did not secure compliance, HEW officials
were obliged to implement the provisions of the

Title VI regulations: provide for a hearing; determine

compliance or noncompliance; and.'following a deter~
mination of noncompliance, terminate Federal finan-

cial assistance.
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The district court's decision was modified and
affirmed by the Court of Appeals (D.C. Circuit,
18973) . Essentially, the district court order
requires that HEW properly recognize its statutory
obligations, ensuring that the policies it adopts
and implements are consistent with those duties
and not a negation of them.

Keyes - "Segregative Intent"” (1973)

In June 1973, the Supreme Court rendered its deci-
sion in Keyes v. School District No. 1 ({Denver,
Colorado). This was the Court's first decision on
the merits in a school desegregation case arising
in a State which did not have an official policy
of racial dualism in 1954. In Keyes, the Court
held that where it could be demonstrated that a
school board had acted with "segregative intent”
to maintain or perpetuate a "dual school system"
this was tantamount to de jure segregation in viola-
tion of the Constitution. A finding of de jure
segregation as to one part of the system creates

a presumption that segregative intent existed in
the entire system and in such cases, the school
board had "an affirmative duty to desegregate the
entire system 'root and branch'".

- Milliken - Cross District Busing (1974)

In its most recent ruling respecting school desegre-
gation, Milliken v. Bradley (Detroit, Michigan),

the Supreme Court refused to require busing between
school districts absent a showing that there has been
a constitutional violation within one district that
produced a significant segregative effect in another
district.
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ESCH AMENDMENTS (1974)

You signed into law on August 1974, Amendments to the
Elementary and Secondary School Act which included
the Esch amendments which were designed to place
legislative limits on the extent to which busing
could be ordered by Federal Courts or agencies.

The key elements of those provisions are:

A. Remedies to Correct Segregation

When formulating desegregation plans, Federal
Courts and agencies must use following
remedies in order listed:

(1) Assign students to closest school
(considering school capacity and
natural physical barriers).

(2) Assign students to closest school
(considering school capacity only).

(3) Permit students to transfer from
school where their race, color
or creed is a majority to one
where it is a minority.

(4) Create or revise attendance zones
or grade structures without requiring
busing beyond that described below.

(5) Construct new schools or close
inferior ones.

(6) Construct or create "magnet®” (high
quality) schools.

(7) Implement any other educationally
sound and administratively feasible
plan.

B. Additiconal Restrictions on Federal Courts or
Agencies

(1) No ordered busing of students beyond
school next closest to home.



(2) No ordered busing at risk of students
health.

(3) No new desegregation plans may be
formulated to correct shifts in atten-—
dance patterns once school system
determined non-segregated.

(4) ©No desegregation plans can ignore or
alter school district lines unless
such lines were drawn to, or tend to,
promote segregation.

(5) No ordered busing shall be effective
until the beginning of an academic
school year.

C. Rights Granted to Individuals and School Districts

{1) Allows suits by individuals (or
Attorney General on individuals’'
behalf) under the Actk.

(2} Permits vdluﬁtary busing beyond limits
outlined.

(3) Allows reopening of pre-existing Court
orders or desegregation plans to achieve
Title ITI compliance.

(4) Requires termination of court-ordered
busing if Federal Court finds school
district non-segregated.

It should be noted that the priority of remedies set
forth in the Esch Amendments is merely a slight
elaboration on existing case law. A review of the

cases from Swann on up to Boston and Louisville clearly
shows that the Courts have always turned to busing as

a last resort. Moreover, since several of the prior
remedies set forth in the Esch Amendments (such as
construction of new schools) would not accommodate
immediate desegregation of a school system, it is
doubtful that, as a matter of constitutional law, they
are binding as to the Courts. Finally, as to the appli-
cation of the Esch Amendments to Federal agencies
(notably the Office of Civil Rights in HEW), it appears
that OCR has never required busing on a massive scale and
has, since their enactment, observed the terms of the
Amendments.



THE SECRETARY OF HEALTH, EDUCAT‘ON,AN:D WELFARE
WASHINGTON, D.C. 20201

MAY 20 1976

MEMORANDUM FOR THE PRESIDENT

Pursuant to our conversation, I have prepared for your consideration

a proposal to establish a National Community and Education Commission
to assist communities in preparing for desegregation activities and

in avoiding trauma, violence and disruption. At Tab A I have enclosed.
a brief discussion of the nature and functions of such a Commission
and at Tab B a proposed draft Presidential Executive Order estab-
lishing the Commission. I would call to your attention the following
two specific issues in terms of this approach.

Implementation Strategy - ExXecutive Order or Legiglation

Although the Commission could be established.either through legislation
or an Executive Order, the Executive Order approach appears preferable
for the following reasons:

The chances of Congress considering legislation to implement
this proposal in the near future are very slight.

You have the authority and precedent to create an action-type
council or commission by Executive Order. As long as the
Executive Order does not contradict or supersede any statutes,
you may create councils, commissions, and committees to carry

out any function from studying a problem to developing programs.
You may also give such bodies review and regulatory authority and
the power to mediate.

It is common practice for such commissions to receive appro-
priations from Congress without authorizing legislation. In
nost cases, the "parent" Department (in this case HEW) requests
funds for the commission as a line item in its appropriation.

- Although the Executive Ordexr approach does not require Congressional
action, it is imperative that consultations with minority members on
the appropriate committees be initiated promptly if such a proposal
is approved by the Adninistration. Unless handled carefully, the
Democratic Congress could endanger the proposal by arguing that the
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Administration is taking away Congress' authority to legislate. Even
with an Executive Order, Congress' support and tacit approval is
needed to enable the Commission to succeed in its complex mission.

Appropriations Strategy -~ Commission

To accomplish its mission effectively, the Commission would require

a permanent staff of approximately 50 persons, as well as the ability
to hire such consultants as it may need for specific projects. Support
costs for such an enterprise would be around 52 million annually. As
noted above, HEW would request funds for the Commission as a line item
in its appropriation. Although funds could be reguested through an
emergency supplemental or cbtained through a reprogramming of present
HEW funds, the preferred course of action is a budget amendment which
would fund the Commission as of October 1.

I believe the approach suggested herein provides the most viable and
effective strategy for the Administration to demonstrate it is truly
concerned about the issue of the disruption of communities because

of desegregation activities. I would recommend your approval of this
approach and the issuance of such an Exec&tive Order after appropriate
consultation with the Congress.

Enclosures



ESTABLISHMENT OF THE NATIONAL COMMUNITY‘AND EDUCATION COMMISSION

A MAJOR INITIATIVE IN SCHOOL DESEGREGATION

Summary Description

In an effort to encourage and facilitate constructive, comprehensive
planning for school desegregation at the local level, it is proposed
that the National Commnunity and Education Commission be established by
Executive Order. The Commission would be a Presidentially-appointed,
bipartisan group of distinguished citizens drawn from business and
other prcfessional circles. Its charge would be to assist local
communities in carrying out desegregation planning activities designed
to build lines of communication, avert disorder, and encourage con-
structive interracial classroom environments through the example of
constructive interracial community environments. ’

Specific Function

The Commission's chief responsibility would be to advise local com~
munity leaders at the earliest stages of desegregation planning.
Assistance would be initiated at the request of the affected community,
and at that point a determination would be made by one or more Com-
mission members as to what course of Commigsion activity offered the
greatest promise of success within the particular community. In general,

" however, the orientation of the Commission would be toward working

quietly with a broad spectrum of local leaders to identify problems
before they develop and to devise solutions which could be carried out
locally. While working within a community, the Commission would function
primarily in a supportive and advisory role.

In the course of its consultations with the community and the school
district, one of the Commission's chief functions would be to inform A
local leaders of additional sources of desegregation assistance (Federal,

State, local and private) and encourage that these sources be investi-

_gated; Such sources include direct funding through the Emergency School

Aid Act; technical assistance through OE's General Assistance Centers;
OE's ten regional offices, and the Justice Department's Community
Relations Service; formal mediation service through the Federal
Mediation and Conciliation Sexvice; and other forms of aid through
the U.S. Commission on Civil Rights, State human relations agencies,
and related private agencies. '

Although the Commission's activities will overlap to some extent with
those of the organizations mentioned above, the Commission should be
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able to minimize unnecessary duplication through careful liaison

with these other resources., It will be particularly important to
woxrk out non-duplicative roles with the Community Relations Service
{CRS) since the function of CRS -~ helping communities defuse tensions
and conflicts arising from ineguities ox discrimination based on race,
color, or national origin -~ is notably similar to that of the pro-
posed Commission. The CRS focuses less of its attention on pre-crisis
intervention ncow than it did prior teo FY 1974. Budget cuts that year
effectively removed CRS from its earlier pre-crisis role, even though
some individuals have held that the nature of the CRS function and
expertise makes the agency particularly well suited to pre-crisis
assistance. Thus, although CRS may not be currently active in some

of the Commission’s more important roles, its staff probably will
have valuable insights and experiences to share with the Commission.

In keeping with its genexral functions already described, the Commis-—
sion's role would not be to serve as a court-appcinteg intermediary
between parties in a legal suilt related to desegregation. Mediation
would be a proper role for the Comnission only in instances where it
was conducted informally and with the voluntary participation of the
major elements of the community. Similarly, the Commission would not
be empowered to act for any State or Federal agency in an enforcement
or compliance capacity. Moreover, it would not be expected to draw
up desegregation~related student assignment plans at the request of

a State or Federal agency.

Federal Incentives for Comprehensive Community Planning

The Commission is intended primarily to provide help to school districts
which have not vet adopted or been issued a desegregation plan {although
districts at other points in the desegregation process certainly would
not be precluded from receiving assistance from the Commission). In
order to provide support for districts which are conducting compre-
hensive, community~based planning for desegregation, it is proposed
that a specified amount of funds in the Emergency School Aid Act (ESAA)
discretionary account be set aside to support local planning acti-
vities, including those initiated with Commission involvement.

The ESAA discretionary account (Section 708 (a)) is the'only part of

the ESAA under which a school district without an eligible desegregation
plan may receive funds. Therefore, it would be possible to stipulate by
regulation that a community which showed proof of effort to conduct
community~wide desegregation planning could receive funding to conduct
such planning and other activities authorized under ESAA. The intention
would be that this planning would involve all major sectors of the
community, including business and housing representatives.



Structure

The Commission would be made up of nine members who would be appointed
by the President for three-year terms of office. To provide continuity
within the Commission, terms of office for individual members would be
staggered at oOne-year intervals. The Commission chairman would be
selected by the President, with the first chairman appointed for a

full three~year term. Commission members would be expected to main-
tain their regular occupations but would be compensated at EL IV for
the days they work on Commission activities. To ensure bipartisan
representation, restrictions would be placed on the number of Commis-
sion members permitted from each political party. The Commission would
have the authority to hire staff on .an excepted service basis and to
retain consultants as needed for specific projects.
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EXECUTIVE ORDER

NATIONAL COMMUNITY AND EDUCATION COMMISSION

“Throughout the history of our Nation, the education
of our children, especially at the elemenﬁary and secondary
level, has been a community endeavor. The concept of public
education began in the community and continuous support for
public schools has been provided by the community. Although
the States, and to some extent the Feéeral governmen@, have
been providing increasing financial assistance for educaticn,
it hastbecome clear that the solution of many of the most
pressing probleﬁs facing our schools iies within the
comﬁunity which supports those schools.

This féct has particular relevance to the problem of
school desegregation. Over fhe past two deg@des, communities
have 5een under pressure from the courts, the Department of |
Health, E@ucation, and Welfare, and in some cases the States,
to institute changes in the assignment of students to schools.
Too often this has been accomplished without the involveﬁent
6f the comﬁunity or with its ipvolvement only after confron-
tions have occurred and community positions have been

¢established.
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The problems that have grisen in the prodéssvéf échool
integration have not been due to the inadeguacy of law or
the lack of appropriate resources. Rather, they can be
attributed to the fact that the burden of initiating and
enforcing school desegregation has.beén borne by the courts
and the Federal government without the benefit of those
forces from within the community that are uniquely able to,
bring about necessary change in an orderly and peaceful
manner., .

it is therefore the purpose of this executive order to
provide a ﬁéané to activate and eneréize effective local
1eadership in the desegregation process at an early stage in
order to reduce the incidence and severity of the trauma
that would otherwise accompany that process, and to provide
a nétional resource that will be available to assist
communities in anticipating and resolving difficulties
encountered priorn to and during desegregation.

NOW, THEREFORE, by virtue of the authority vested in
‘me as Preéident of the United States of America, it is hereby

ordered as follows:
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Section 1. Establishment of the Commission.. (a) There

is hereby establiéhed a National Community and Education
Commission t(hereinafter referred to as the “"Commission"),

the purpose of which shall be to consult with, provide
technical assistance to, and informally mediate between,
community groups ana State and local govermnmental drganizations
(including educational agencies) in order to anticipate
and_resolve problems and conflicts relating to the
desegregation of schools. .

(b) Composition of the Commission. The Commission

shall 5@ composed of nine members who shall be appointed

by the President from among individuals who ére nationally
recognized and respected in business, education, government
and other fields and whose experience, reputation, and
qgualities of leadership render them uniquely capable of
cérrying out the purposes of the Commission. No person
who 1is otherwise emplqyed by the United States shall ke
appbinted to serve on the Commission. No more than five

oﬁ the membefs of the Commission at any one time shall

be members of the same political party.



o
i
Cd

«

4 ‘ -

(¢} Terms of members. The term of officedof each

member ¢of the Commission shall be three years,;excépt that
of the members first appoinﬁeé to the Commission three shall
be appointed for a term of one year and three shall be
appointed for a term of two years.  Any member appointed

to £ill an unexpired term on the Commission shall éerve

for the remainder of the term for which his predecessor

was appointed.

(d) Chairman; quorum. The Chairman @f the Commission
shall be designated by the President. Five members of the
Commission shall comprise a quorum.

(e} Compensation of members. Each member of the

Commission shall be compensated in an amount equal to that paid
at 1evgl IV of the Federal Executive Salary Schedule, pursuant
to section 5313 of title 5, United States Code, proratéd on

a daily basis for each day spent on the work of the Commission,
including travel timer In addition, each member shall be
alléwed travel expenses, including per diem in lieu of
subsistence, as authorized by section 5703 of title 5,

United States Code, for persons employed intermittently

in the Government- Service.
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(f) Executive Director; staff. The Commission shall‘

héve an Executive Director, designated by the'éhairman

with the approval of a majority of the members of the
Commission, who shall assist the Chairman and the Commission
in the performance of their functions as they may direct.
The IExecutive Director shallAbe appointed without fegard

to the provicsions of title 5, United States Code, governingb
appointments in the competitive service. The Commission is
also authorized to appoint, without regard to the provisions
of title 5, United States Code;.governing appointménts in the
competitive service, or otherwise obtain the services of,
such professional, technical, and clerical personnel,
including consuitants, as may be necessary to enable the
Commission to carry out its funcﬁions. Such personnel,
includiﬁg the Executive Director, shall be compensated

éf rates not to exceed that specified at the time such

service is performed for grade GS-18 in section 5332 of

that title.
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Sec. 2. Functions of the Commission. Théqunctions‘of

the Commission shall include, but shall not beflimiteé to;

(1) Consulting with léaders in the commuﬁity and local
groups in determining means by which such leaders and groups
can, through early involvement in the development of, and
preparation for, school desegregation plans, contribute
to the desegregation process.in such a way as to avoid
conflicts and the invocation of judicial procedures.

(2) Encouraging the fcrmafion of broadly based local
community organizations to develop a program designed to
encourége conprehensive community planning for the desegre-~
gation of schoqls. |

(3) Providing advice and technical assistancevto
commun;ﬁies in preparing for and- carrying out comprehensive
plans to desegregate the schools, involving the broadest
péssible range of community interests and organizations;

(4) Consulting with the Community Relations Serxrvice
of £he Department of Justice {established under title X
of the Civil Rights Act of 1964), the Office for Civil
Rights in the Department of Health, Education, and Welfare;

the National Institute of Education, the U.S. Office of Education,
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General Assistance Centers (funded under title IV of the
Civil Rights Act of 1964), the United States Civil Rights
Commission, -and State and local human relations agencies.
to determine how those organizations can contribute to the
resolution of ?roblems arising in the desegregation of
schools within a community; and

(5) Providing informa; mediation services among
individuals, groups, and agencies within aAcommunity!in
order to resolve.conflicts, reduce tensions, and develop
acceptable means of desegregating schoolsrwithout resort
to administrétivé and judicial processes.

Sec. 3. Limitations on activities of the Commission.

It shall not be the function of the Commission--
(1) to prepare desegreéation plans;
’(é) to provide mediation services under the order
of a cour§ of the United States or of a State; or
(3) to investigate or take any action with respect
to éllegations of viélations of law.

Sec. 4. Cooperation by other departments and agencies.

(a) All executive departments and agencies of the United
States are authorized to cooperate with the Commission

and furnish to it such information, personnel and other
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assistance as may be appropriate to assist the éommission
in the performancé of its functions and as maf}be authorized
by law.

(b) ‘in'administering programs designed to assist
local educational agencies and communities in planning for
and carrying out the desegregation of schools, the.Secretaxy
of Health, Education, and Welfare and the heads of agencies&
within that Department shall administer such programs,
to the extent permitted by law,’iﬁ a manner ,that wili
further the activities of the Commissign.

Sec. 5. Expenses of the Council. Expenscs of the

Commission shall be paid from such appropriations~to the Depart-

ment of Health, Education, and Welfare as may be available
therefor. . . ' .

Sec. 6. Confidentiality. The activities of the members

abd employees of the Commission in carrying out the purposes of
this executive order may be conaucted in confidence and
witﬁout publicity, and the Commission shall, to the extent
pgpvided by law, hold confidential any informafion acquired

in the regular performance of its duties if such information
was provided to the Commission upon the understanding that

it would be so held.
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THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE
T WASHINGTON,D.C.20201

MAR 2 3 1975

MEMORANDUM FOR THE HONORADLE JAMES M. CANNON

Here is a report on the reaction of our best staff in the Department
to the options in your memo on "Alternatives to Busing:"

1. Many successful superintendents have been success-
ful because of a low profile. The recognition, while
flattering, might well be counterproductive. Civil
rights groups could have a field day with suits aimed
at proving that the efforts of these individuals really
were not good enough.

Furthermore, since many of the superintendents in
such a group would have used busing, the President
could be seen as endorsing busing by one group and
then, for the same gesturé, criticized for tokenism
by the other side,

Of course, as the Commissioner of Education noies,
there is some value to reinforcement for people doing
a hard job well.

2. DHEW is already doing much of what is suggested in
this option. However, since the federal government
is seen as the problem, its role as a point of reference
or place for assistance is, regrettably, limited--
regardless of how fine its services are.

3. The same comment just made applies here, too. More
research can always be done, but as y'ou will see from
the attached status report, DHEW is already in the
midst of a multitude of good studies. And the National
Institute of Education predicts that these studies will
show busing is "working" in eight out of ten situations.

- There might be some more work done, however, in
studies on using commaunity institutions outside the schools
to aid in desegregation.



Memorandum for the
Honorable James M. Cannon
Page Two

4, The staff advised great caution with this option.
- They made the point that to attack busing raises
‘the question of alternatives and since there are not
many good ones, the Administration would be left
with its back to a wall, '

Our working papers are available if theér would be helpful,

Attachments
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THE WHITL BOUSE

FACT SHEET

THE SCHOOL DESEGREGATION STANDARDS
AUD ASSISTANCE ACT OF 1976

The President today is sending legislation to Congress to
improve the Nation‘®s ability to deal with elementary and
secondary public school desegrepation.

BACKGROUKD

The proposed legislation is the result of an eight-month
review of school desegrenation. In Hovember, 1975, President
Ford directed Attorney General Levi and Secretary Mathews to
consider ways to minimize court-.ordered busing. The President
also stressed the need to assist local school districts in
achieving desegregation before court action commenced.

Recently. President Ford has held a series of meetings with
outside sources to discuss the recormmendation resulting from
the review. ‘hese meetings have included school board repre--
sentatilves, academic and educatlonal experts, community

leaders who have dealt with desepregation on the local level.
civil rights leaders, members of Congress, and Cabinet officers.

DESCRIPTION OF TEL LEGISLATION

The School Deserregation Standards and Assistance Act of 1078,
in order to maintain progress toward the orderly elimination

of illegal segregation in our public schools, and to preserve -~
or,; where appropriate. restore - - conmunity control of schools,
would:

1. Require that a court in a desegrepation case
determine the extent to wnich acts of unlawful
discrimination have caused a greater degree of
racial concentration in a school or school sys-
ten than would have exlsted in the absence of
such acts:

2. Require that busing and other remedies in
school desegregation cases be limited to
eliminating the degree of student racial
concentration caused by proven unlawful
acts of discrimination,

Require that the utilization of court-
ordered busing as a remedy be limited to

a specific period of time consistent with
the legislation’s intent that it be an
interim and transitional remedy. In general,
this period of time will be no longer than
five years where there has been compliance
with the court order.
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I, Establish a dational Community and Education
Committee which will assist, encourape, and
facilitate community involvement in the school
desegregation process. This Committee will be
composed of citigzens from a wide range of
occupations and backgrounds, with particular
eriphasis on individuals who have had personal
experience in school desegregation activities.
Committee members will assist on request
communities which are. or will be, engaged
in the desegregation of their schools by
sharing ideas and recommendations for
anticipating and resolving conflicts.

In addition to providing advice and technical
assistance. the Comnittee will be authorized

to provide grants to community groups for the
developnent of constructive local varticipation
that will facilitate the desegregation process.
The Committee will be composed of not less than
50 nor more than 100 members. Ten of those,
appointed by the President for fixed terms,
will serve as an Executive Committee and will
appoint the balance of the Committee.

PURPOSE OF THE LEGISLATION: LINITS TO BUSIHG

The President indicated that where FPederal court actions

are initiated to deal with public school desegregation, busing
as a remedy ought to be the last resort and oupght to be limited
in scope to correcting the effects of previous violations.

fie proposes that Confress Join with him in estavlishing gulde-
lines for the lower Federal Courts in the desegresation of
public schools.

The President also indicated his belief that each community
should choose the alternative of voluntarily desesregating
its »ublic schools.

He proposes the establishment of a connittee composed of
citizens who have communlty experience in school desesrecga -
tion activities and who are willing to assist other
communities voluntarily desegregate thelr schools.
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A MESSAGE TO THE CONGRESS G(
IDYW

I address this message to the Congress, and through
the Congress to all Americans, on an issue of profound
importance to our domestic tranquility and the future
of American education.

Most Americans know this issue as busing =-- the
use of busing to carry out court-ordered assignment of
students to correct illegal segregation in our schools.

The heart of this issue is how we protect the
civil rights of all Americans without unduly restricting
the individual freedom of any American.

It concerns the responsibility of government to
provide quality education, and equality of education, to
‘every American.

We must, as swiftly as humanly possible, eliminate
* the occasions of controversy and division from the ful-
fillment of thfé responsibility.

At the outset, let me set forth certain principles
governing my Jjudgments and my actions.

Pirst, for all of my life I have held strong
personal feelings against racial disériminatien. I do

not believe in a segregated society. We are a people of



diverse background, origins and interests; but we are
still one people -- Americans -- and so must we live.

Secbnd, it is the duty of every President to
enforce the law of the land. When I became President,

I took an oath to preserve, protect and defend ﬁhe
Constitution of the United States. There must be no
misunderstanding about this: I will uphold the Con-
stitutional rights of every individual in the country.
I will carry out the decisions of the Supreme Court. I
will not tolerate defiance of the law.

Third, I am totally dedicated to quality education
in America ~-~ and to the principle that public education
is predominantly the concern of the community in which
people live. Throughout the history of our Nation, the
education of our children, especially at the elementary
and secondary levels, has been a community endeavor.
‘The concept of public education is now written into our
history as deeply as any tenet of American belief.

In recent years, we have seen many communities
in the country lose control of their public schools to
the Federal courts because they failed to voluntafily
correct the effects of willful and official denial of the

rights of some children in their schools.



It is my belief that in their earnest desire to
carry out the decisions of the Supreme Court, some
judges of lower Federal Courts have gone too far. They
have:

- resorted too quickly to the remedy of

massive busing of public school children;

- .extended busing too broadly; and

- maintained control of schools for too

long.

After serious examination and reflection, I have

concluded that in many iﬁstances, judicial remedies have

exceeded the judicially-identified violations.

A
C e £, , / , %ﬁ:f?
& geessS il court control
6 Wm-a'%e judicial tool?busing, WALS
gﬁﬁ%ﬁ%ggéf widespread controversy and slowed our progress

toward the total elimination of segregation.

As a President is responsible for acting to enforce
the Nation's laws, so is he also responsible for acting
when society b%gins to question the end results of those
laws.

I therefore ask the Congress, as the elected
representatives of the American people, to join with
me in establishing guidelines for the lower Federal Courts

in the desegregation of public schools throughout the



land -- acting within the broad framework of the
Constitution and particularly the Fourteenth Amendment
to the Constitution.

It is both appropriate and Constitutional for
the Congress to define by law the remedies the lower
Federal Courts may decree.

It ié both appropriate and Constitutional for
the Congress to prescribe standards and procedures for
accommodating competing interests and rights.

Both the advocates of more busing and the advocates
of less busing feel they hold a strong moral position on
this issue.

To many Americans who have been in the long
struggle for civil rights, busing appears to be the only
way to provide the equal educational opportunity so long
and so tragically denied them.

To many other Americans who have struggled much
of their lives and invested most of their energies in
seeking the best for their children, busing appears to
be a denial of individual freedom to choose the best
school for their children to attend.

The actual record is mixed. Whether busing helps
school children get a better education is not a settled

question. Certainly, busing has assisted in bringing



about the desegregation of our schools But it is a
tragic reality that, in some areas, busing under court
order has brought fear to both black students and
white students -- and to their parents.

No child can learn in an atmosphere of fear.
Better remedies to right Constitutional wrongs must be
found.

It is my responsibility, and the responsibility
of the Congress, to address and to seek to resolve this
situation.

In the twenty-two years since the Supreme Court
ordered an end to school segregation, this country has
made great progress. Yet we still have far to go.

To maintain progress toward the orderly elimination
of illegal segregation in our public schools, and to pre-
serve -- or, where appropriate, restore -- community
control of schools, I am proposing legislation to:

1. Require that a court in a desegregation case

determine the extent to which acts of
uniéwful discrimination have caused a
greater degree of racial concentration in
a school or school system than would have

existed in the absence of such acts;



2. Require that busing and other remedies in
school desegregation cases be limited to
eliminating the degree of student racial
concentration caused by proven unlawful
acts of discrimination;

3. ‘Require that the utilization of court-
ordered busing as a remedy be limited to
a specific period of time consistent with
the legislation's intent that it be an
interim and transitional remedy. In general,
this period of time will be no longer than
five yéars where there has been compliance
with ﬁhe court order.

4. Create an independent National Community
and Education Committee to help any school
community requesting cifizen assistance in
voluntarily resolving its school segregation
problem.

Almost without exception, the citizens' groups
both for and against buéing with which I have consulted
told me that the proposed National Community and Education
Committee could be a positive addition to the resources
currently available to communities which face up to the
issue honestly, voluntarily and in the best spirit of

American democracy.



This citizens' commission would be made up
primarily of men and women who have had community
experience in school desegregation activities.

It would remain distinct and separate from
enforcement activities of the Federal Courts, the Justice
Department and the Department of Health, Education and
Welfare. .

It is my hope that the Committee could activate
and energize effective local leadership at an early stage:

- To reduce the disruption that would

otherwise accompany the desegregation
process; and

-- To provide additional assistance to

communities in anticipating and resolving
difficulties prior to and during desegrega-
tion.

While I personally believe that every community
should effectively desegregate on a volﬁntary basis, I
recognize that some court action is inevitable.

In those cases where Federal court actions are
initiated, however, I believe that busing as a remedy
ought to be the last resort, and that it ought to be
limited in scope to correcting the effects of previous

Constitutional violations.



The goal of the judicial remedy in a school
desegregation case ought to be to put the school system,
and its students, where they would have been if thé acts
which violate the Constitution had never occurred.

The goal should be to eliminatel” - EEQ

the Constitutional violations and all of their present

effects. This is the Constitutional test which the
Supreme Court has mandated -- nothing more, nothing less.

Therefore, my bill would establish for Federal
courts specific guidelines concerningpgﬁgséggld%agzgfag/d}o
in school desegregation cases. It would require the
court to determine the extent to which acts of unlawful
discrimination by governmental officials have caused a
greater degree of racial concentration in a school or
school system than would have existed in the absence of
such acts. It would further require the court to limit
the relief to that necessary to correct the racial imbalance
kactually caused by those unlawful acts. This would pro-
hibit a court from ordering busing throughout an entire
school system Simply for the purpose of achieving racial
balance.

In addition, my bill recognizes that the busing

remedy 1is transitional by its very nature and that when

a community makes good faith efforts to comply, busing



ought to be limited in duration. Therefore, the bill
provides that three years after the busing remedy has
been imposed a court shall be required to determine
whether to continue the remedy. Should the court deter-
mine that a continuation is necessary, it could’do‘so
only for an additional two years. Thereafter, the court
could continue busing only in the most extraordinary
'circumstances, where there has been a failure or delay
of other remedial efforts or in cases where the effects
of unlawful discrimination are unusually severe.

Great concern has been expressed that submission
of these bills at this time would encourage those who are
resisting court-ordered desegregation -- sometimes to the
point of wviolence.

Let me here state, simply and directly, that this
Administration will not tolerate unlawful segregation.

We will act swiftly and effectively against anyone
who engages in violence.

I assure the people of this Nation that this
Administration will do whatever it must to preserve order
and to protect the Constitutional rights of our citizens.

The purpose of submitting this legislation now
is to place the debate on this controversial issue in the
halls of Congress and in the democratic process -- not in

the streets of our cities.
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The strength of America has always been our
ability to deal with our own problems in a responsible
and orderly way.

We can do so again if every American will join
with me in affirming our historic commitment to 5 Nation
of laws, a people of equality, a society of Qpportunity.

I call on the Congress to write into law a new
perspective which sees court-ordered busing as a tool
to be used with the highest selectivity and the utmost
precision.

I call on the leaders of all the Nation's school
districts which may yet face court orders to move volun-
tarily, promptly, objectively and compassionately to
desegregate their schools.

We must eliminate discrimination in America.

We must summon the best in ourselves fo the cause
of achieving the highest possible quality of education

for each and every American child.





