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THE WHITE HOUSE 

WASHINGTON 

June 1, 1976 

MEMORANDUN. FOR THE PRESIDENT 

FROM: Phil Buchen and Jim Cannon 

SUBJECT: Busing Legislation 

This memorandum briefly describes the substance of 
the busing legislation the Attorney General has sub­
mitted for your consideration. 

DESCRIPTION 

As you know, under current case law, where a Federal 
District Court finds that a school board has acted 
to foster, promote or perpetuate racial discrimina­
tion in a school system, the Court may order the 
board to take whatever steps might be necessary to 
convert the entire school system into a "unitary" 
(i.e., racially balanced) system. The Attorney 
General's bill (attached at Tab A) proceeds from the 
premise that the proper role of the courts in 
fashioning a remedy in a school desegregation case 
is simply to require the racial composition in the 
school system that would have existed but for 
unlawful acts by the school board. 

Specifically, the bill would require a Federal Dis­
trict Court to determine the extent to which the 
racial or ethnic concentration in a school system 
is attributable to the unlawful action of a State 
of local school board and to limit the relief to 
eliminating only that racial or ethnic concentration. 
The bill would prohibit a court from ordering the 

· transportation of students to alter the racial or 
ethnic composition of a school unless it finds that 
the current racial or ethnic composition of the 
school resulted in substantial part from unlawful 
acts of the State or local school board and that 
transportation of students is necessary to adjust the 
racial or ethnic composition of the school to that 
which would have existed but for such unlawful acts. 
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Additionally, the bill provides for a review by the 
court every three years to determine if the remedy 
imposed is still appropriate. With respect to forced 
busing, the bill requires that, except in extra­
ordinary circumstances, no forced busing shall con­
tinue for more than five years. 

Finally, the bill would authorize the Attorney General 
to appoint Federal School Desegregation Mediators to 
assist the court and the parties in school desegrega­
tion cases. It would also provide that, before a 
Federal judge may order busing, he must give notice 
to ennumerated Federal, State and local officials, who 
shall create a committee composed of leaders of the 
community, which committee shall immediately endeavor 
to fashion a feasible desegregation plan which can be 
put into effect over a five-year period. Such a plan 
would be subject to approval by the court. 

IMPLICATION 

The Attorney General argues in the "draft" message he 
has prepared for your consideration (attached at Tab B) 
that the bill will minimize the ·extent to '\vhich Federal 
courts may order the forced busing of school children. 
This interpretation is, of course, subject to review 
by the courts. 

One thing is clear, however, and that is that this bill 
would involve the Federal government in major desegre-

. gation litigation by: 

e ' 

• authorizing the Attorney General to appoint 
Federal School Desegregation Mediators to work 
with the courts in designing appropriate 
desegregation plans, and 

• requiring the Secretary of Health, Education 
and Welfare, in concert with other Federal, 
State and local officials, to appoint (and 
presumably oversee) the citizens' committees 
which will be responsible for developing the 
five-year desegregation plans. 

These and other points can be discussed at tomorrow's 
meeting. 



A Bill 

To provide for orderly adjudication of schoql d~segregation 

suits, and for other purposes. 

Be it enacted by the Senc.t:e and House of Repre­

sentatives of the United States. of .America in Congress 

assembled, 'l'hat this Act may be cited as the ''School 

Desegregation Act of 1976." 

TITLE I -- Adjud.ication of Desegregation Suits 

Sec. 101. Purpose: Application 

(a) The purpose of this Title is to prescribe stand­

ards and · proce'dures to govern judicial relief in school de­

segregation cases brought under Fed&al law in order (l) to 

prevent the continuation or· future occurrence of any act;:; 

of unla\-Tful discrimination in public schools ·and ( 2) ·to 

assist. in the identification and elimination,· by all neces­

sary and appropriate remedies, of the present consequences 

'\'lithin the schools of ac·ts of unlawful d~_scrimination found 

to have occurred. This ·ti·tle is baSed upon the pm..rer of 

the Cohgress to enforce the provis.ions of the Fourteenth 

Amendment ·to the Constitution of the United S·tates. 

(b) The provisions of this title shall apply to 

all judicial proceedings, and the atard or modification of 
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all judicial relief, after the d<:1te of its enactment, seek­

ing the desegregation of public schools under Federal law. 

Sec. 102. Definitions 

For purposes of this title --

(a) "Local education agency" means apublic board 

of education or any other agency or officer exercising ad­

ministrative control over or othenvise directing the oper­

ations of one or more of the public elementary or secondary 

schools of a city, tm'ln,. county or other political subdivi­

sion of a State. 

(b} "State education agency" means the State board 

of education or any other a.gency or officer responsible 

for State supervision or operation of public elementary or 

secondary schools. 

(c) .. Desegregation" means elimination of the effects 

of unlawful discrimination in the operation of schools on 

the part of a State or local education agency. 

(d) "Unla\vful discrimination 11 means action by a 

State or local education agency which, in violation of con­

stitutional rights, discriminates against students, faculty 

or staff on the basis of race, coJor or national origin. 
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{e) 11 State" means any of the States of the Union. 

Sec. 103. Liabilitv 

A local or State education agency shall be held lia­

ble (a) to relief under Section 104 of this Act if the 

Court finds that such local or State education agency has 

engaged or is engaging in an act or acts of unlawful dis­

crimination and (b~ to relief under Section 105 of this Act 

if the Court further finds that the act or acts of unlawful 

discrimination 'tvhich occurred \vithin thirty years prior to 

the filing of the suit increased the degree of racial or 

ethnic concentration in the student population of any school. 

Sec. 104. Relief - Orders prohibiting unlmvful acts. 

In all cases in w~ich, pursuant to section 103(a) 

of this Act, the Court finds that a local or State educa­

tion agency has engaged or is engaging in an act or acts 

of unlawful discr:lmination, the Court shall enter an order 

enjoining the continuation or future commission of any such 

act or acts and providing any other relief that, in the 

Court's judgment, is necessary to prevent such act or acts 

from occurring, or to eliminate the effect of such act or 

acts specifically directed at particular individuals. 
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Sec. 105. Relief - Orders eliminating the present effects of 

unlawful acts. 

(a) In all cases in which, pursuant to sect1on i03(b) 

of this Act, the Court finds that the act or acts of unlawful 

discrimination increased the degree of ·racial or ethnic con-

centration in the student population of one or more schools, 

the Court shall order only such relief, in conformity with 

sections 213-216 of the Equal Education Opportunity Act of 

1974, as may be necessary to eliminate the present effects 

found, in compliance with this section, to have resulted from 

the discrimination. 

(b) Before entering an order under this section the 

Court shall receive evidence, and on the basis of such evi-

dence shall make specific findings, concerning the degree to 

which the racial or ethnic concentration in particular schools 

affected by unlawful acts of discrimination presentiy varies 

from what it would have been had no such acts occurred .. Should 

such findings not be feasible or useful because of the great 

~ 
number.of schools that were or may have been~ffected, the 

demographic changes that have occurred over a period of years, 
. 

or some other circumstance, the Court shall receive evidence, 

and on the basis of such evidence shall make specific findings 

concerning the degree to which patterns of racial or ethnic 
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concentration in the school system affected by unlawful acts 

of discrimination presently varies from what it would have been 

had no such acts occurred. 

(c) The findings required by subsection (b) of this 

section shall in no way be based on a presumption, drawn from 

the finding of liability made pursuant to section 103(b) of 

this Act or otherwi.se, that the degree of racial or ethnic 

concentration in the schools or any particular school is the 

result of unlawful acts of discrimination. 

(d) The Court shall notify the Attorney General of 

any p~oceeding.pursuant to subsection (b) of this section to 

1. which the United States is not a party, and the Attorney General 

may, in his discr~tion, intervene in such proceeding on behalf 

of the United States to present evidence and take all other 

actions that he may deem necessary to facilitate enforcement 

of this Act. 

(e) No order entered under this Act or any provision 

of federal law shall require the transportation of students to 

alter the racial or ethnic composition of schools unless, pursuant 

to this section, the Court finds that the racial or ethnic con-

centration in particular schools, or, if such findings are not 

feasible or useful, the patterns of racial or ethnic concentration 

in the school system resulted in substantial.part from unlawful 

discrimination by a local or State education agency, and that 

transportation of students is necessary to adjust the racial or 

ethnic com·Josition of par::icular schools; or patterns of racial 
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or ethnic concentration in the school system, substantially to 

what they would have been if the unlawful discrimination had not 

occurred. 

(f) In all orders entered under this section the Court 

may without regard to this section's other requirements, direct 

local or State school authorities to institute a· program of 

voluntary transfers of students from any school in which their 

race is in the majority to available places in one i,n: wliich~:lt is 

in the minority. 

Sec. 106. Voluntary action; local control. 

All orders entered under section 105 shall rely, to 

the greatest extent practicable and consistent with effective 

relief, on the voluntary action of school officials, teachers 

and students, and the Court shall not remove from a local 

or State education agency its power and responsibility to 

control the operations of the schools except to the minimum 

extent necessary to prevent unlawful discrimination and to 

eliminate its present effects. 

Sec. 107. Review of Orders. 

Subject to the provisions of section 105(f) of this 

Act, no requirement of the transportation of students contained 

in any order entered under section 105 of this Act or subject 

to that section's provisions shall remain in effect for a 

? period of more than three years from the date of the order's 

entry unless at the expiration of such period the Court finds: 

t_-_ .... -
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(1) that the defendant has failed to comply 

with the requirement substantially and 1n good 

faith; or 

(2) that the requirement remains necessary to 

eliminate the effects of unlawful discrimination 

determined in compliance with the provisions of 

section 105 of this Act. 

If the Court finds (1} above, it may extend the requirement 

until there have been three consecutive years of substantial 

compliance in good faith. If the Court finds (2) above, 

after the expiration of three consecutive years of substantial 

compliance in good faith, it may extend the effect of the 

requirement, with or without modification, for a period not 

to exceed two years, and thereafter may order an extension 

only upon a specific finding of extraordinary circumstances 

that require such extension. The Court may, however, continue 

in effect a voluntary transportation program to implement 

·relief under section 105(f) of this Act. The provisions of 

this section shall not apply to any plan approved and ordered 

into effect under section 203. 

Sec. ·108. 

With respect to provisions of its order not covered 
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by section 107, the court shall conduct a review every 

three years to determine whether each such provision shaLl 

be continued, modified, or terminated. The court shall 

afford parties and intervenors a hearing prior.to making 

this determination. 

TITLE II -- Federal School Desegregation Mediator 
1 
~ 

~u\~-
Sec. 201. Appointment of mediator. 

. . \~ 
The Attorney General is hereby author~zed to appo~nt, ~ 

at such times and for such period as he deems appropriate, 

a Federal School Desegregation Mediator or Mediators to 

assist the court and the parties in a school desegregation 

lawsuit. 

Sec. 202. Functions of a mediator. 

(a) When a mediator is appointed pursuant to 

section 201, he shall provide assistance to the court, the 

parties and the affected community to the ends of (1) full 

and orderly implementat~on of the constitutional right to 

equality of educational opportunity. (2) insuring that des·egregation 

is accomplished in a manner which is educationally sound and (3) 

seeking to secure community support for proper elimination of 
unlawful school discrimination. 

(b). A mediator may request the assistance of other 

Federal agencies. 
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Sec. 203. 

It is the sense of the Congress that required 

transportation of students beyond the nearest school in order 

to reduce the lingering effects of past unlawful discrimination 

is an unusual remedy which should be used sparingly. Accord­

ingly prior to ordering such required transportation, the 

district judge shall give notice to the Attorney General of 

the United States, to the Secretary of Health, Education and 

Welfare, to the Governor of the State, the Mayor or other 

chief executive official of the governing unit involved, and 

the Secretary of Health, Educat~on and Welfare in cooperation 

with these officials shall create a Council of citizens composed 

of the leaders· of the community. The Council shall immediately 

endeavor to fashion a feasible plan which can be put into 

effect 'over a fiv~ year period, including such matters as the 

relocation of schools, which can give assurance that such 

progress will be made toward a removal of the effects of unlaw­

ful discrimination over the five year period, with specific 

dates and goals, so that in the meantime required transportation 

can be avoided or greatly minimized. Such a plan shall be 

submitted to the court for its approval. If. during the contin­

uance or at the expiration of a plan approved under this section, 

the court determines that the plan is inadequate, progress made 

under such plan shall be taken into account in framing any order 

under Section 105 of this Act. 
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MESSAGE TO CONGRESS 

I know I am speaking for the vast majority of Ameri­

cans when I say we desire that the causes and effects of 

unconstitutional racial discrimination in our school systems 

must be removed. The process by which these causes and 

effects are remedied has been a long and difficult one. The 

goal must be achieved, and I believe substantial progress 

has been made. 

The ultimate aim must be voluntary, whole-hearted 

compliance with non-discriminatory practices, practices we 

all accept because they are right. The public school sys­

tem has been one of America's greatest assets. The desire 

for quality education is deep in the heart of American par­

ents and children. And the long-standing tradition of 

local control of the educational system is very important. 

The way to achieve the removal of the causes and 

effects of racial discrimination in the schools is not the 

same in every locality in '\vhich unconstitutional acts of 

discrimination have occurred. This is because of a variety 

of ~actors such as the geographic array of schools in various 

systems and the special characteristics of individual systems 
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which properly reflect diverse communities' ideas about 

the appropriate structure of the educational process. 

On th_e long and difficult road our socie·ty has tra­

veled in attempting to remove the causes and effects of 

racial discrimination there has at times been illegal re-

sistance to the orders of federal courts and at times there 

has been some violence. This resistance and this violence 

are i±legal. They contradict the Constitution. The fed-

eral government certainly will not condone them. The law 

will be enforced. 

During this period it is inevitable that the dec1-

sions of federal district judges, faced with the arduous 

and often unpleasant duties of overcoming resistance, will 

have elements of artificiality in them. The Supreme Court 

has written that the remedy "may be administratively awk-

ward, inconvenient, and even bizarre in some situations" 

(Swann v. Charlotte-Mecklenberg Board of Education, 4U2 

u.s. 1,· 28 (1971)). In many cases, judges have had to do 

things which under our system of government would better 
. . 

be accompl1shed by elected officials. 



- 3 -

We must realize that what is involved in the effort to put 

an .end to unlawful racial discrimination in the schools is 

a basic constitutional doctrine. That doctrine has been 

set forth in·a number of decisions of the United States 

Supreme Court. · And it is not surprising that there are 

certain ambiguities in the statements of the Court -- in 

the ways in which the doctrine should translate into action, 

particularly as to the scope of the remedy. 

Courts have used various mechanisms for removing 

the causes and effects of racial discrimination in the 

schools, and the most controversial of them has been the 

forced .busing of students. In an essential way, the use of 

busing highlights the ambiguities in the constitutional doctrine 

as stated by the Supreme Court. In my view, and consistent 

with the doctrines of the Supreme Court, the purpose of 

court ordered busing should not ne to achieve a racial balance 

within schools which would not have occurred through the 

normal enrollment pattern in the absence of unconstitutional 

acts of school discrimination. 

I have always been philosphically opposed to court 

ordered busing, but I realize that in some cases it is 

constitutionally required under the opinions of the Supreme 

Court. But, as Congress recognized in passing the Equal 
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Educational Opportunities Act of 1974, Pub. L. 93-380, 88 

Stat. 514 et seg., 20 U.S.C. (Supp. IV} 1701 et seq., 

there are other remedies that may be used to achieve the 

elimination of the effects of racial discrimination and 

these other remedies should be given priority. These other 

remedies include voluntary transfer systems, creation or 

revision of attendance zones or grade structures without 

requiring student transportation, construction of new 

schools or the closing of inferior schools, and creation 

of magnet schools. Busing is not a good mechanism. Many of 

the federal district court judges who have ordered busing 

have stated publicly that it is not a desirable mechanism 

and that it is a mechanism of last resort. 

While busing may be constitutionally required, it 

still makes a great deal of difference to communities and 

the people in them how much busing will be used, and this 

in large part depends upon the legal theory upon which the 

relief for unconstitutional acts of racial discrimination 

is based. I do not believe we can eliminate all busing, 

but I do believe we can considerably reduce its use while 



t 

- 5 -

still achieving the elimination required by the Constitu­

tion of the effects of illegal race discrimination. 

Each school case involves two distJ.nct questions. 

The first is whether the school authorities have committed 

acts of racial discrimination (the liability question}. 

The second is what relief the court should afford once 

racial discrimination in the operation of the schools has 

been established {the remedy question}. 

Brown v. Board of Education, 347 u.s. 483 (1954), 

held conclusively that official acts to enforce racial 

discrimination in·the operation of the schools violates 

the Constitution. The remedy question has not yielded 

easily to analytical solution. The first problem that 

arose was how 
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quiclUy the remedy must take effect. The second Brown case, 

349 u.s. 294 (1955), was the Court's first attempt to 

grapple with that problem. The Court held (id. at 300) 

that "[i]n fashioning and effectuating the [desegregationj 

decrees, the courts will be guided by equitable principles ... 

The second Brown case stated that the remedy must proceed 

with "all deliberate speed" (id at 301). 

That formula proved unsatisfactory when both school 

systems and courts used "all deliberate speed• as an excuse 

for inaction. A series of decisions in the 1960's called 

for more rapid compliance. In 1964 the Court held that 

"[t]he.time for.mere 'deliberate speed' has run out" (Griffin 

v. County School Boar(!_, 377 U.S. 218, 234}, and in 1968 that 

"[tjhe burden on a school board today is to come forward 

with a plan that promises realistically to work, and prom-

ises realistically to work now" (Green v. County School 

Board, 391 U.S. 430, 439 {emphasis in original)) • 

.. 
What is the goal of the remedy that must "realistically 

• work now"? Many judges and courts thought at first 



that the proper remedy was to direct school officials to 

cease their racial discrimination. The illegal practices 

could be prohibited and stopped. This is a common form of 

equitable relief. 

The courts, however, went further. Some requirement 

to show there was a good faith abandonment of these practices 

and that they would not be renewed was no doubt essential. 

Moreover, it is within the jurisdiction of a court of equity 

to eradicate the lingering effects of a wrong -- to the extent 

t this is feasible. . 

This recognition of a need to eradicate the con­

tinuing effects of past racial discrimination created problems 
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that continue to confront the Nation. What are those 

"effects"? How do \ve ascertain them? What means must we 

use to eradicate them? All of these questions go to the 

nature and scope of the remedy for unlawful discrimination • 

. We cannot begin to ask whether particular remedial 

tools -- such as busing to achieve racial balance -- are 

necessary, when viewed in light of all their advantages 

and disadvantages, until we are sure what it is that the 

remedy must accomplish • 

. The public school system in this country developed 
. 

as people came together toward the common goal of 

educating their children in a manner which reflected the 

shared values of the community. This led to a tradition 

of diversity in the ways of the educational process, and 

that diversity in turn embodied our national commitment 

to individuality and community self-reliance. We also have 

a strong national commitment to social mobility and equal 

opportunity. These values find their expression in the 

constitutional requirement that public officials may not 

discriminate against individuals on the basis of their race, 
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color, national origin or sex. Neither the Constitution 

nor the traditions of the public school system requires 

that children go to school in their immediate neighborhood. 

But likewise, neither prohibits, absent illegal official 

acts of race discrimination, a community from sending its 

children to a neighborhood school. Only to the extent that 

unconstitutional official acts of race discrimination in the 

schools have created an artificial racial balance does the 

Constitution require remedial steps to create the racial 

balance in particular schools that would have occurred but 

for the illegal acts. 

Busing is !equired only if, in fashioning a remedy 

for the unconstitutional acts, a court must assign students 

to schools far from horne. When are such assignments necessary? 

That question, so basic to the task of devising a remedy for 

illegal discrimination, has never rece1ved a satisfactory 

answer from the Supreme Court. 

The Court has emphasized that "[t]he objective today 

remains to eliminate from the public schools all vestiges 

of state-imposed segregation" (Swann, supra, 40l U.S. at 15). 

That formula, seemingly so simple, conceals a variety of 
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ambigu~ties. These ambiguities become of overriding importance 

when lower courts must attempt to translate the Supreme 

Court's generalities into the particulars of a plan 

for the operation of the schools. 

The Supreme Court decision in Keyes v. School District 

No. 1, Denver, Colorado, 413 U.S. 189, 214 (1973), created 

an important amb~guity. The Court emphasized (413 u.s. at 

203) that "racially inspired school board actions have an 

impact beyond the particular schools that are the subject of 

those actions." It therefore established a rule that, once a 

' · district court has found acts of unlawful discrimination in 

some schools of a school system, it should "presume" that· 

unlawfu'l discrimination was practiced throughout the school 

system -- in other words, that the school system is a "dual 

school system," for which the remedy is "all-out desegregation." 

But what is the real effect of this presumption? It means, 

at a minimum, that the court should assume that acts of dis­

crimination have been pervasive and that they have effects 

throughout the system. Does it aLso mean that.the court must 

presume that some observed distribution of the races was caused 

by the discrimination? That some particular part of the 

distribution was caused by the discrimination? That all of 

the distribution was .caused by the discrimination? The Supreme 

Court did not say. Some lower courts have taken the last­

mentioned interpretation. They have interpreted what the 

Supreme Court said in Keyes as support for orders tnat every 
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school should mirror the racial composition of the school 

district. 

The ambiguities, standing by themselves, make it 

difficult to determine what the remedy should be designed 

to accomplish. The difficulty is compounded by the dis­

cretion traditionally accorded to trial courts in the 

formulation of equitable remedies. Discretion of tnis 

sort can cover a multitude of readings of the Supreme Court's 

precedents; tne ambiguous nature of the precedents, combined 

with the factual complexity of each new case, make it diffi­

cult for the district court to devise a remedy and even more 

difficult for appellate courts effectively to supervise 

the actions of the district court. 

The result of all of this is that many district courts 

use a finding of some unlawful discrimination as a "trigger" for 

a holding that all schools must be racially balanced. They 

define ·"all-out desegregation" as the e.Limination of racial 

distribution in the schools, however caused, and bend their 

efforts to some kind of racial balance in the schools. even if 

the racial distribution would have occurred without illegal 

acts of racial discrimination. Such a task naturally requires 

many students to be assigned to schools far from home and, 
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hence, must be accomplished by busing. 

The goal of the remedy in a school case ought to 

be to put the school system, and its students, where they would 

have been if the violations had never occurred. In other 

words, the goal ought to be to eliminate "root and branch" 

the violations and all of their llngering effects. Green, 

supra, 391 u.s. at 438- This articulation of the goal has 

been approved by the Supreme Court. It is the constitutional 

goal which the Supreme Court has mandated, but its appli­

cation has been made difficult by the ambiguities discussed 

above. 

First, the.courts have held that the existence of 

schools attended predominantly by members of one race does 

not in itself amount to racial discrimination; if it were 

otherwise, there would be no meaning to the requirement of 

"state action 11 as a precondition to a violation of the 

Fourteenth Amendment. Keyes, supra; Spencer v. Kugler, 

326 F •. supp. 1235 (D. N.J.), affirmed, 404 u.s. 1027. 
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Any legis.Lation should make it clear that "desegregation" 

means only the elimination of the effects of racial 

discrimination by state officials. 

Second, any legislation should make it clear that the 

remedy must deal only with the effects of the acts of school 

officials. Discrimination in other parts of society should 

be redressed with other tools. For example, Congress has 

enacted laws to rectify residential discrimination. see 

82 Stat. 81 et seq., 42 u.s.c. 3601 et seq. Racia.L dis-

crimination in housing should be attacked directly and elim-

inated as speedily as possible from our society. Its effects 

ought not to be the object of a "collateral attack" in school 

cases. As the Court has observed (Swann, supra, 402 U.S. 

at 22-23}: 

The elimination of racial discrimination in public 
schools is a large tasK and one that should not be 
retarded by efforts to achieve broader purposes 
lying beyond the jurisdiction of school authorities. 
One vehicle can carry only a limited amount of 
baggage. It would not serve the important object­
ive of Brown I to seek to use schoo.l desegregation 
cases for purposes beyond their scope, although 
desegregation of schools ultimately will have im­
pact on other forms of discrimination • . • • 

Our objective • . • is to see that school author­
ities exclude no pupil of racial minority from any 
school, directly or indirectly, on account of race; 
it does not and cannot embrace all the problems of 
racial prejudice, even when these problems contribute 
to disproportionate concentrations in some schools. 
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I should emphasize the language that one vehicle can only 

carry a limited amount of baggage. The schools have to 

try to fulfill the goal of quality education for all our 

children, and no goal is more important than th~s to all of 

our citizens. 

Third, any legislation should make it clear that the 

remedy should not go beyond the effects of the violations. 

It should attempt to remedy past wrongs, but not to produce 

a result merely because the result itself may be attractive. 

11 The task is to correct, by a balanc~ng of the individual 

and collective interests, the condition that offends the 

Constitution . As with any equity case, the nature of 

the violation determines the scope of the remedy" (id. at 16}. 

"[T]he remedy is necessarily designed, as all remedies are, 

to restore the victims of discriminatory conduct to the 

position they would have occupied in the absence of such 

conduct." (Milliken v. Bradley, 418 U.S. 717, 746 (1974)}. 

Cf. Franks v. Bowman Transportation Co., No. 74-728, decided 

March 24, 1976, slip op. 23. The attributes that make a 

system illegally operated can often be eliminated without an 

insistence upon a racial composition in each school that in 

some degree reflects the racial composition of the school 

district as'a whole. 

II 
I 
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The objective of an order altering the racial or 

ethnic student composition of schools should be to recreate 

that student composition of each particular school that would 

have existed but for the illegal acts of discrimination. 

It will sometimes prove impossible or not useful to 

recreate such conditions in particular schools. This may be 

so because of the great number of schools that are or may 

have been affected, changes in demographic patterns, or some 

other circumstance. In such cases, the objective of the 

desegregation remedy is to restore as closely as possible a 

social process that has been deformed by official action. 

To that end, the courts should attempt to recreate patterns 

of racial or ethnic integration that would have existed in 
. 

the absence of illegal acts. Thus, to the degree that a 

neighborhood school system was in effect at any level of a 

school system, the court should take into account the extent 

to which attendance patterns would, in any event, have reflec-

ted residential patterns of racial and ethnic concentration. 

This will often require integration measures primarily at 

the borders of racial and ethnic areas of concen·tration. This, 

combined with appropriate opportunities for transfer, voluntary 

busing, magnet schools, the appropriate siting of new schools, 

and other forms of relief provided by the statute, will allow 

for the resumption of normal and free social processes. Of 
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course, approximations in achieving this goal must be 

permissible. 

The inclusion in the decree of a provision for 

voluntary transfer of individual students from any school in 

which their race is in the majority to one in which it is in 

the minority can be a useful device to compensate for possible 

non-apparent additional lingering effects of the discrimina­

tory conduct. In some circumstances, temporary additional 

remedial measures may also be appropriate to break down 

officially caused racial identifiability of particular schools. 

Butthe necessity for such devices and approx1mations should 

not divert the courts from the pursuit of the proper ultimate 

objective. 

Fourth, the remedy ought to be limited in time (Swann, 

supra, 402 U.S. at 31-32). Any judicial order of this sort 

strongly interferes with normal social processes and local 

autonomy. The interference is necessary, but it ought to 

terminate as soon as the court can reasonably conclude that 

the object of the remedy has been attained. In some cases 

{for example, those involving teacher assignments or gerry-

mandering of attendance zones) a fully effective remedy can 

be devised and applied expeditiously. It may take longer 

to overcome the effects of discriminatory school siting and 

capacity decisions, for an fective remedy may involve 

school closings and construction. But however long each 
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component of the remedy may take to achieve, any legisla­

tion should ensure that the courts monitor the process and 

dissolve their orders once the effects of racial discrimina­

tion have been ameliorated to the extent possible. It 

should also ensure that the use of forced busing 1s, except in 

extraord1nary circumstances, strictly limited in duration. 

Under section 5 of the Fourteenth Amendment Congress 

has an important role in defining the nature of the consti­

tutional prohibition and creating a remedy. Congress has 

exercised this.power in the Equal Educational Opportunities 

Act of 1974, by establishing a hierarchy of tools and devices 

to carry out the remedy. But that effort has not proved 

to be sufficient, and Congress once more must meet the 

challenge and fulfill its constitutional role. 

The legislation that I am transmitting to Congress 

today will meet that challenge. Last November 20 I met with 

the Attorney General and the Secretary of Health, Education 

and Welfare and directed them to devise legislation that 

would clarify the law in this area and move toward the 

reduction and eventual elimination of court ordered busing 

wherever possible. Since that time we have been at work on 

a bi'll that will provide that the constitutional goal of 

eliminating race discrimination in its causes and effects will 
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be met with the minimum amount of busing required by the 

Constitution. The legislation I transm~t today will sweep 

away the confusion and ambiguity concerning the goal of 

the remedy. 

The legislation brings certainty to tne remedial 

goal. Instead of the ambiguous word 11 segregation 11 it uses 

"unlawful discrimination," which in turn means racial or 

ethnic discrimination in the operation of the schools. This 

makes it clear that theonly proper objects of the remedy 

are to ban such acts and eliminate their effects. "Desegre­

gat~on" is therefore appropriately defined as the elimination 

of the effects of unlawful discrimination by school officials. 

In order to give meaning to these definitions, the 

legislation requires courts to hold trials and to make 

explicit findings of fact concerning the effects of unlawful 

d~scrimination. In making these findings, the courts are 

instructed not to rely on any presumption that the unlawful 

discrimination caused all (or any particular part) of any 

observed racial distribution. The effects of the discrimina­

tion must be proved as facts; they cannot be presumed. It 

will no longer be possible for courts to use a finding of 

unlawful discriminati·on as a "trigger" for an order to pro­

duce system-wide racial balance. Courts will produce only 

that balance within a school that would h~ve occurred, but 
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for the unlawful discrimination by school authorities. 

The legislation makes it clear, if it was not already 

clear from other sections, that in a school case only the 

acts of school officials are to be considered. Racial im­

balance caused by voluntary choice, by private discrimination, 

or by unlawful discrimination other than discrimination 

in the operation of the schools, is not to be addressed in 

a school case. School cases should not attempt to cure 

social problems the genesis of which is outside the schools. _..-

The legislation provides for a review by the judge 

every three years of the remedies he has imposed. With respect 
to forced busing, it requires that except in extraordinary 

circumstances no forced busing can continue for more than 

five years. These provisions would return the operation of a 
school system to local authorities at the earliest possibie 

time. 

Finally, we must give renewed emphasis to the f~ct 

that public schools are and must b e of basic concern to local 
communities. Those efforts should b e directed toward bringing 

local community leaders together so that proper educational 

procedures ~an be developed and can gain the maximum community 
support. The intervention of the federal courts to enforce 

I 
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the constitutional mandate should as much as possible 

leave responsibility upon the local community. For this 

reason the legislation I am proposing places emphasis on the 

use of mediators and mechanisms that will bring community 

leaders together to solve their problems. The legislation 

authorizes the Attorney General to intervene in suits at 

the remedy stage in order to enforce the statute's objectives, 

and it authorizes him to appoint mediators to assist the 

court and the parties in these difficult cases. 

Most importantly the legislation provides that 

before a federal judge orders busing a community council 

should be formed to endeavor to fashion a feasible plan 

which could be put.into effect over a five year period to 

make progress toward the removal of the effects of unlawful 

discrimination. The creation and implementation of such a 

plan could result in the elimination or substantial mini­

mization of forced busing. 

The efforts to restore our public schools to the 

condit1ons in which they would have been but for unconstitu­

tional acts of racial discrimination by school officials 
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should not be met with resistance and fear. We should be 

united in our attempt to achieve this goal. The legislation 

·I today propose is an import.ant step. To work toward this 

goal with a minimum of devisiveness can be an exercise in 

the harmony that we seek to achieve and can lead to the end 

we all so deeply desire. 

l 
! 
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NEMORANDUM TO THE PRESIDENT 

FROM: JIM CANNON 

SUBJECT: Alternatives to Court Ordered Busing 

PURPOSE 

To offer for your consideration possible alternatives to 
court ordered busing which the Federal government could 
make available to a community seeking remedies to school 
segregation. 

ISSUE 

Busing has become the most controversial remedy ordered 
by the Federal courts to c~li~ate desegregation. 

As an approp.riate remedy to desegregate, busing was first 
affirmed by the Supreme Court in 1971, 17 years after the 
Brown decision. A chronology of the major school desegre­
gation decisions is at Tab A. 

The school bus started to become a major element of elemen­
tary and secondary education in the 1920's as consolidated 
school districts replaced the little red school house. 
Today, more than 21 million school children, 51% of the 
total school enrollment of 41 million, are bused to school. 

Busing for better education has been widely accepted in 
this country, but decisions by Federal courts to order 
busing of children against prevailing community opinion 
are often resisted and accompanied by violence and dis­
order. 

Since most situations in which desegregation is occurring 
will involve some voluntary or involuntary busing, the 
need is to find a means by which the Executive Branch can 
best assist a co~~unity to undertake voluntary or coopera­
tive busing plans rather than leaving it to the courts to 
impose forced busing. 
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BACKGROUND 

On August 21, 1974 you signed the Education Amendments 
of 1974 ·w·hich included the 11 Esch Amendments. u These 
amendments {Tab B) are designed to place legislative 
limits on the extent to which busing could be ordered 
by Federal courts or agencies. 

Last Fall you directed the Attorney General and the 
Secretary of HEW to explore better ways to bring about 
school desegregation than court ordered busing. 

In an October 27, 1975 meeting \vi th Senator Tov1er you 
directed Phil Buchen to ask Justice and HEW to review 
the busing situation with the objective of seeking alter­
native remedies. 

On November 20, 1975, you met with Attorney General Levi 
and Secretary Mathews and requested that they consider and 
develop: 

1. means of helping local school districts stay 
out of court. 

2. alternative remedies and legal ·theories which 
a court might find acceptable once a school 
dfstrict was in court. 

I have been working with HEW and others in your Administra­
tion on item 1 while Phil Buchen has been regularly in 
contact with the Attorney General on item 2. 

On February 17, 1976, we outlined approaches and concepts 
·under consideration. You indicated four which you felt 
merited further examination. 

On April 12, 1976, I reported to you that we v1ere develop­
ing approaches based on these premises: 

1. Communi ties should find solutions on their 0\V'n 
rather than have them imposed by the Federal 
government. 

2. 

3. 

Remedies can best be reached before any court 
action begins. 

Any approach must be in accord with Federal 
law enforcement responsibilities. 
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On May 17, 1976, I reported to you that we were in the 
process of refining and further examining three possible 
approaches to help a community avoid a court order to bus. 

ALTERNA'TIVES TO COURT ORDERED BUSING 

The following proposals have evolved as the most respon­
sible courses of action available to be offered to a com­
munity to better enable it to desegregate its schools 
prior to the initiation of legal. action. While it is 
likely that each of the alternatives would result in some 
busing the intent is to have such plans be developed by a 
community itself rather than imposed on it by the courts. 

Alternative I: Mediation Service 

Establish a Community Mediation Service, somewhat 
parallel. to the Federal Mediation and Conciliation 
Service, to provide mediation assistance to a com­
munity in its efforts to desegregate. As proposed, 
it would be available to a community both before 
and after it was under a court order to desegregate. 
Such service could head off busing by court order 
by providing assistance to a community, at its 
request, to develop an-acceptable plan to desegre­
gate its schools. If any busing were involved it 
would result from a community decision assisted 
by the mediation process, not from a court order •. 

We believe such a mediation service could be set 
up by Presidential Executive Order. 

Alternative II: Presidential Representative 

At the request of a community, the President would 
designate a nationally known person to be his 
special representative to insure that the full 
resources of the Federal government were made 
available to com..rnunities who were initiating 
efforts, prior to legal action, to desegregate 
their schools. 

This Presidential representative would seek to 
facilitate the use of the many existing Federal 
resources and also to involve religions, academic, 
business and labor groups in the response to a com­
munity's request for assistance. 

This could be done by Presidential action. 
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III: National Communi and Education 

Secretary Mathews proposes the establishment of a 
National Community and Education Commission to 
assist communities in preparing for desegregation 
activities and for avoiding community violence and 
disruption. (Tab C) 

The bipartisan Commission \·lOuld be independent of 
both HEW and Justice and would be composed of nine 
members who were nationally representative of busi­
ness, education, labor, community leadership and 
local government. 

The Commission would have a staff of approximately 
50 and an annual budget of $2 million. 

Its responsibilities would be to work through local 
community leaders, using existing Federal resources, 
to encourage and facili·tate constructive, comprehen­
sive planning for school desegregation at the local 
level. Its approach would be to work quietly with 
a broad spectrum of local leaders --

to identify problems before they develop. 

td informally mediate so that communities 
themselves can cooperatively devise solu­
tions. 

to expedite Federal assistance, both tech­
nical and fiscal, from existing programs. 

to encourage assistance from the private 
sector. 

'It would specifically not serve as a court-appointed 
intermediary between parties in a legal suit related 
to desegregation. 

We believe such a Commission could be created by 
Presidential Executive Order. 

DISCUSSION 

The various advantages and disadvantages of these alternatives 
and the related staff comments and recommendations can, 
we believe, best be covered in the discussion at Wednesday's 
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meeting with the Attorney General, the Secretary of HEW, 
Secretary of Labor and other members of your staff. 

DECISION 

Alternative I: Mediation Service 

Approve Disapprove 

Alternative II: Presidential Representative 

Approve Disapprove 

Alternative III: National Community and Education 
Co~~ission 

Approve Disapprove 



TAB A 

CHRONOLOGY OF SCHOOL DESEGREGATION DECISIONS 

A. Brown v. Board of Education (1954) 

The landmark Supreme Court decision in the school 
desegregation area in this century was Brown v. 
Board of Education (of Topeka), decided in 1954. 
In Brown, the Supreme Court held that segregation 
in public schools on the basis of race, even though 
the physical facilities and other "tangible" fac­
tors may be ~qual, denies children of the minor~ty 
group the equal protection of the laws in violation 
of the Fourteenth Amendment. In the Brm•m decision, 
the Supreme Court did not prescribe any specific 
method for accomplishing desegregation. 

B. Brown II (1955) 

In a follow-up to its 1954 Brown decision, the 
Supreme Court in 1955 directed that desegregation 
proceed \vi th "all deliberate speed." 

C. "Freedom of Choice" 

In the years immediately following Brown, from 1954 
to 1964, the courts wrestled with the issue of 
appropriate remedies in cases of de jure segregation, 
finally concluding in a number ofcases that the 
"freedom of choice" method of dismantling dual 
school systems was an acceptable approach. Under 
freedom of choice, school districts merely gave 
students -- black and white -- the choice of the 
schools they wished to attend. The result was a 
modest degree of desegregation, as some blacks 
elected to attend formerly white schools. However, 
rarely did whites choose to attend formerly black 
schools~ The result was that only 1.2 percent of 
black students in the 11 southern states attended 
schools with whites in 1963-64. 

D. Civil Rights Act of 1964 and Bradley Case 

Shortly after passage of the Civil Rights Act of 
1964, the Supreme Court stated in Bradley v. School 
Board of Richmond (1965) that "delays in desegrega­
ting school systems are no longer tolerable." The 
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Civil Rights Act of 1964 provided additional 
support for the desegregation process through 
Titles IV and VI. Under Title IV, technical 
assistance may be given to applicant school 
boards in the preparation, adoption, and imple­
mentation of plans for desegregation of public 
schools. If efforts to secure a school district's 
voluntary desegregation failed, administrative 
enforcement proceedings under Title VI would be 
initiated. 

E. Green Decision (1968) 

In April 1968, HEW's Office for civil Rights 
directed that, where freedom of choice plans had 
not effectively eliminated dual school systems, 
the systems should adopt plans that would accom­
plish this task. During that year, the Supreme 
Court strengthened the HEW position in deciding 
Green v. New Kent County School Board {Virginia}. 
In Green, after noting that in many areas desegre­
gation was not yet a reality, the Court said that 
the time for mere "deliberate speed" had run out. 
The Court held that where a freedom of choice assign­
ment plan failed to ef ctively desegregate a school 
systemv the system had to adopt a student assignment 
plan which "promised realistically to v1ork nm''· 11 

This was the death, since rarely, if ever, did 
freedom of choice result in effective school desegre­
gation. 

F. Alexander v. Holmes (1969} 

In the summer of 1969, the Court decided Alexander 
v. Holmes County Board of Education (Mississippi), 
holding that school districts had a constitutional 
obligation to dismantle dual school systems "at once" 
and to operate now and hereafter as unitary systems. 
The Court, quoting from Green, reiterated its deter­
mination that school systems must develop desegregation 
plans that "promise realistically to work now." Thus, 
Alexander clearly reaffirmed the Court's position on 
the issue of timing in desegregation cases. 

G. Busing - Swann v. Charlotte-Mecklenburg Board of 
Education (1971) 

In the spring of 1971, the Supreme Court handed down 
the first "busing" decision in the case of S\-rann v. 
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Charlotte-Mecklenburg Board of Education (North 
Carolina). In Swann, the Court held that: 

1. desegregation plans could not be limited 
to the walk-in neighborhood school; 

2. busing was a permissible tool for desegre­
gation purposes; and, 

3. busing would not be required if it 
"endangers the health or safety of ch~ldren" 
or significantly impinges on the educa­
tional process.n 

The Court also held that, while ~acial balance is 
not r~quired by the Constitution, a District Court 
has discretion to use racial ratios as a starting 
point in shaping a remedy. 

H. HEW Responsibilities to Enforce (1973) 

The immediate desegregation mandate of Alexander 
and the insistence in Swann that schools having 
disproportionately minority enrollment were pre­
sumptively in violation were not acted upon by HEW, 
which permitted these districts to remain "under 
revieW. 11 HEN attempted to secure compliance through 
persuasion and negotiation, and the Title VI enforce­
ment mechanism fell into disuse. These conditions 
led to the initiation of Adams v. Richardson, in 
which HEW was charged with delinquency in desegre­
gating public educational institutions that were 
receiving Federal funds. 

This suit alleged that HEW had defaulted in the 
administration of its responsibilities under Title VI 
of the Civil Rights Act of 1964. The district court 
(District of Columbia) stated on February 16, 1973, 
that, \vhere efforts to secure voluntary compliance 
with Title VI failed, the limited discretion of HEW 
officials was exhausted. Where negotiation and con­
ciliation did not secure compliance, HEW officials 
were obliged to implement the provisions of the 
Title VI regulations: provide for a hearing; determine 
compliance or noncompliance; and, follotving a deter­
mination of noncompliance, terminate Federal finan­
cial assistance. 
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The district court's decision was modified and 
affirmed by the Court of Appeals (D.C. Circuit, 
1973). Essentially, the district court order 
requires that HEW properly recognize its statutory 
obligations, ensuring that the policies it adopts 
and implements are consistent with those duties 
and not a negation of them. 

I. Keyes - "Segregative Intent" (1973) 

J. 

In June 1973, the Supreme Court rendered its deci­
sion in Keyes v. School District No. l (Denver) 
Colorado}. This was the Court's first decision on 
the merits in a school desegregation case arising 
in a State which did not have an official policy 
of racial dualism in 1954. In Keyes, the Court 
held that where it could be demonstrated that a 
school board had acted with "segregative intent" 
to maintain or perpetuate a "dual school system" 
this was tantamount to de jure segregation in viola­
tion of the Constitution. ~inding of de jure 
segregation as to one part of the system-creates 
a presumption that segregative intent existed in 
the entire system and in such cases, the school 
board had "an affirmative duty to desegregate the 
entir~ system 'root a~d b~anch'". 

Milliken - Cross District Bus 

In its most recent ruling respecting school desegre­
gation, Milliken v. Bradley (Detroit, Michigan), 
the Supreme Court refused to require busing between 
school districts absent a showing that there has been 
a constitutional violation within one district that 
produced a sign~ficant segregative effect in another 
district. 



TAB B 

ESCH AMENDMENTS 

You signed into law on August 1974, Amendments to the 
Elementary and Secondary School Act which included 
the Esch amendments which were designed to place 
legislative limits on the extent to which busing 
could be ordered by Federal Courts or agencies. 
The key elements of those provisions are: 

A. Remedies to Correct tion 

When formulating desegregation plans, Federal 
Courts and agencies must use following 
remedies in order listed: 

(1} Assign students to closest school 
(considering school capacity and 
natural physical barriers). 

(2) Assign students to closest school 
(considering school capacity only). 

(3) Permit students to transfer from 
school where their race, color 
or creed is a majority to one 
where it is a minority. 

(4) Create or revise attendance zones 
or grade structures without requiring 
busing beyond that described below. 

(5) Construct new schools or close 
inferior ones. 

(6} Construct or create "magnet" (high 
quality) schools. 

(7} Implement any other educationally 
sound and administratively feasible 
plan. 

B. Additional Restrictions on Federal Courts or 
Agencies 

(1) No ordered busing of students beyond 
school next closest to home. 
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(2) No ordered busing at risk of students' 
health. 

(3) No new desegregation plans may be 
formulated to correct shifts in atten­
dance patterns once school system 
determined non-segregated. 

(4) No desegregation plans can ignore or 
alter school district lines unless 
such lines were drawn to, or tend to, 
promote segregation. 

(5) No ordered busing shall be effective 
until the beginning of an academic 
school year. 

c. Rights Granted to Individuals and School Districts 

(l) Allows suits by individuals (or 
Attorney General on individuals' 
behalf) under the Act. 

(2) Permits voluntary busing beyond limits 
outlined. 

(3) Allows reopening of pre-existing Court 
orders or desegregation plans to achieve 
Title II compliance. 

(4) Requires termination of court-ordered 
busing if Federal Court finds school 
district non-segregated. 

It should be noted that the priority of remedies set 
forth in the Esch Amendments is merely a slight 
elaboration on existing case law. A revievl of the 
cases from Swann on up to Boston and Louisville clearly 
shows that the Courts have always turned to busing as 
a last resort. Moreover, since several of the prior 
remedies set forth in the Esch Amendments (such as 
construction of new schools) would not accommodate 
immediate desegregation of a school system, it is 
doubtful that, as a matter of constitutional law, they 
are binding as to the Courts. Finally, as to the appli­
cation of the Esch Amendments to Federal agencies 
(notably the Office of Civil Rights in HEW), it appears 
that OCR has never required busing on a massive scale and 
has, since their enactment, observed the terms of the 
Amendments. · 
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WI>.SHINGTON, O.C.2020I 

MAY 2 0 1976 

MEr~ORl~l:-JDU1>1 FOR THE PRESIDENT 

Pursuant to our conversation, I have prepared for your consideration 
a proposal to establish a National Community and Education Commission 
to assist co~~unities in preparing for desegregation activities and 
in avoiding trauma, violence and disruption. At Tab A I have enclosed 
a brief discussion of the nature and functions of such a Commission 
and at Tab B a proposed draft Presidential Executive Order estab­
lishing the Commission. I would call to your attention the following 
b;o specific issues in terms of this approach. 

Irrmlementation Strateqv - Executive Order or Legislation 

Although the ConLrnission could be established either through legislation 
or an Executive Order, the Executive Order approach appears preferable 
for the following rea~c;ons: 

The chances of ~ongress considering legislation to implement 
this proposal in the near future are very slight. 

You have the authority and precedent to create an action-type 
council or commission by Executive Order. As long .as the 
Executive Order does not contradict or supersede any statutes, 
you may create councils, commissions, and committees to carry 
out any function from studying a problem to developing programs. 
You may also give _such bodies review and regulatory authorit~l and 
the power to mediate. 

It is corrmon practice for such commissions to receive appro­
priations from Congress without authorizing legislation. In 
most cases, the "parent" Department (in this case HEN) requests 
funds for the commission as a line item in its appropriation. 

Although the Executive Order approach do~s not require Congressional 
action, it is imperative that consultations with minority members on 
the appropriate commiti:ees be initiated promptly if such a proposal 
is approved by the Administration. Unless handled carefully, the 
Democratic Congress could endanger the proposal by arguing that the 



· ... 

Page 2 -- Memorandum For The President 

Administration is taking away Congress' authority to legislate. Even 
with an Executive Order, Congress'. support and tacit approval is 
needed to enable the Commission to succeed in its complex mission. 

Appropriations Strategy - Commission 

To accomplish its mission effectively, the Commission would require 
a permanent staff of approximately 50 persons, as well as the ability 
~o hire such consultants as it may need for specific projects. Support 
costs for such an enterprise ~tmuld be around $2 million annually. As 
noted above, HE\'l ~tlould request funds for the Commission as a line i tern 
in its appropriation. Although funds could be requested through an 
emergency supplemental or obtained through a reprogramming of present 
HEW funds, the preferred course of action is a budget amendment which 
would fund the Commission as of October 1. 

I believe the approach suggested herein provides the most viable and 
effective strategy for the Administration to demonstrate it is truly 
concerned about the issue of the disruption of communities because 
of desegregation activities. I would recommend your approval of this 
approach and the issuance of such an Ex~cutive Order after appropriate 
consultation with the Congress. 

Enclosures 
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ESTABLISHMENT OF THE NATIONAL C0!111UNITY AND EDUCNl'ION COMNISSION 

. A MAJOH INITIATIVE IN SCHOOL DESEGREGATION 

Summary Descriotion 

In an effort to encourage and facilitate constructive, comprehensive 
planning for school desegregation at the local level, it is proposed 
that the National Community and Education Commission be established by 
Executive Order. •rhe Commission would be a Presidentially-appointed, 
bipartisan group of distinguished citizens dravm from business and 
other professional circles. Its charge \·wuld be to assist local 
communities .in carrying out desegregation planning activities designed 
to build lines of communication, avert disorder, and encourage con­
structive interracial classroom environments through the example.of 
constructive interracial community environments. 

Specific Function 

The Commission's chief responsibility would be to advise local com­
munity leaders at the earliest stages of desegregation planning. 
Assistance would be initiated at the request of the affected community, 
and at that point a determination \vould be made by one or more Com­
mission merrbers as to what course of Commission activity offered the 
greatest promise of success vli thin the particular community. In general, 
however, the orientation of the Commission vwuld be toward working 
quietly vlith a broad spectrum of local leaders to identify problems 
before they develop and to devise solutions \·lhich could be carried out 
locally. Wnile \vork.ing within a community, the Commission would function 
primarily in a supportive and advisory role. 

In the course of its consultations with the community and the school 
district, one of the Commission's chief functions would be to inform 
local leaders of additional sources of desegregation assistance (Federal, 
State, local and private) and encourage that these sources be investi­
gated~ Such sources include direct funding through the Emergency School 
Aid Act; technical assistance through OE's General Assistance Centers; 
OE's ten regiol)al offices, and the Justice Department's Conununity 
Relations Service; formal mediation service through the Federal 
Hediation and Conciliation Service; and other forms of aid through 
the U.S. Commission on Civil Rights, State human relations agencies, 
and related private agencies. 

Although the Commission's activities \vill overlap to some extent l..tith 
those of the organizations mentioned above, the Commission should be 
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able to minimize unnecessary duplication through careful liaison 
with these other resources. It will be particularly important to 
work out non-duplicative roles with the Co1~~unity Relations Service 
(CRS) since the function of CRS -- helping communities defuse tensions 
and conflicts arising from inequities or discrimination based on race, 
color, or national origin -- is notably similar to that of the pro­
posed Cc1nmission. The CRS focuses less of its attention on pre-crisis 
intervention nov1 than it did prior to FY 1974. Budget cuts that year 
effectively removed CRS from its earlier pre-crisis role, even though 
some individuals have held that the nature of the CRS function and 
expertise makes the agency particularly well suited to pre-crisis 
assistance. Thus, although CRS may not be currently active in some 
of the Commission's more important roles, its staff probably will 
have valuable insights and eA~eriences to share with the Commission. 

In keeping with its general functions already described, the Con~is­
sion's role would not be to serve as a court-appointe~ intermediary 
between parties in a legal suit related to desegregation. Mediation 
would be a proper role for the C01mnission only in instances where it 
was conducted informally and with the voluntary participation of the 
major elements of the community. Similarly, the Commission would not 
be empowered to act for any State or Federal agency in an enforcement 
or compliance capacity. Moreover, it would not be eA~ected to draw 
up desegregation-related student assignment plans at the request of 
a State or Federal agency. 

Federal Incentives for Comprehensive Community Planning 

The Commission is intended primarily to.provide help to school districts 
which have not yet adopted or been issued a desegregation plan (although 
districts at other points in the desegregation process certainly vwuld 
not be precluded from receiving assistance from the Coinmission). In 
order to provide support for districts which are conducting compre­
hensive, comrr.unity-based planning for desegregation, it is proposed 
that a specified amount of funds in the Emergency School Aid Act (ESAA) 
discretionary account be set aside to support local planning acti­
vities, including those initiated \'lith Commission involvement. 

The ESAA discretionary account (Section 708 (a)) is the only part of 
the ESAA under which a school district without an eligible desegregation 
plan may receive funds. Therefore, it would be possible to stipulate by 
regulation that a coinmunity which showed proof of effort to conduct 
community-wide desegregation planning could receive funding to conduct 
such planning and other activities authorized under ESAA. The intention 
would be that this planning \oJould involve all major sectors of the 
c01nmunity, including business and housing representatives. 
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Structure 

The Coln!clission would be made up of nine members who would be appointed 
by the President for three-year terms of office. To provide continuity 
within the Commission, teL-ms of office for individual members would be 
staggered at one-year intervals. The Com.iclission chairman would be 
selected by the President, with the first chairman appointed for a 
full three-year term. Commission members \'lOl).ld be expected to main­
tain their regular occupations but would be compensated at EL IV for 
the days they work on Commission activities. To ensure bipartisan 
representation, restrictions \·muld be placed on the number of Com.'Tlis­
sion members penni tted from each political party. 'rhe Commission \vould 
have the auL~ority to hire staff on .an excepted service basis and to 
retain consultants as needed for specific projects. 

• 
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EXECUTIVE ORDER 

NNriONAL ,COMMUNI'l'Y AND EDUCATION COMHISSION 

~hroughout the history of our Nation, the Bducation, 

of our children 1 especially at the elementary and secondary 

level, has been a community endeavor. The concept of public 

education began in the community and continuous support for 

public SC?hools has been provided by the community. Although 

the States, and to some extent the Federal government, have 

been providing increasing financial assistance for education, 

it has become clear that the solution of many of the most 

pressing problems facing our schools lies within the 

community which supports those schools. 

This fact has particular relevance to the problem of 

school desegregation. Over the past two decades 1 communities 

have been under pressure from the courts, the Department of 

Health, EducatioD, and Welfare, and in some cases the States, 

to _institute changes in the assignment of students to schools. 

Too often this has been accomplished without the involvement 

of the community or with its involvement only after confron-

tions have occurred and community positions have been 

established. 
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The problems that have arisen in the process of school 

integration have not been due to the inadequacy of law or 

the lack of appropriate resources. Rather, they can be 

attribut~d to the fact that the burden of initiating and 

enforcing school desegregation has be~n borne by the courts 

and the Federal_ government without the benefit of those 

forces from within the community that are uniquely able to 
~ 

bring about necessary cha~ge in an orderly and peaceful 

manner. 

It is therefore the purpose of this executive order to 

provide a means to activate and energize effective local 

leadership in the des~gregation process at an early stage in 

order to reduce the incidence and severity of the trauma 

that would otherwise accompany that process! and to provide 

a n~tional resource that will be available to assist 

comrnuni ties in a.nticipating and resolving difficulties 

encountered prioL to and duri~g desegregation. 

NOW, THEREFORE, by virtue of the authority vested in 

me as President of the United States of America, it is hereby 

ordered as follows: 
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Section 1. Establishment: of the Commission. (a) There 

is hereby established a National Community and Education 

Commission (hereinafter referred to as the "Commission"), 

the purpose of which shall be to consult with, provide 

technical assistance to, and informally mediate between 1 

community groups and State and local governmental organizations 

{including educational agenc~es) in order to anticipate 

and resolve problems and conflicts relating to the 

desegregation of schools. • 

{b) Composition of the Commission. The Commission 

shall be composed of nine members who shall be appointed 

by the President from among individuals who are nationally 

recognized and respected in business, education, government 

and other fields and whose experience, reputation, and 

qualities of leadership render them uniquely capable of 

carrying out the purposes of the Commission. No person 

who is otherwise employed by the United States shall be 

appointed to serve on the Commission. No more than five 

of the members of the Commission at any one time shall 

be members of the same political party. 
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(c) Terms of members. The term of office of each 

member of the Commission shall be three years,.except that 

of the members first appointed to the Commission three· shall 

be appointed for a term of one year and three shall be 

appointed for a term of two years. _Any member appointed 

to fill an unexpired term on the Commission shall serve 

for the remainder of the term for which his predecessor 

was appointed. 

(d) Chairman; quorum. The Chairman of the Commission 

shall be designated by the President. Five members of the 

Commission shall comprise a quorum. 

· (e) Compensation of members. Each member of the 

Commission shall be compensated in an amount equal to that paid 

at level IV of the Federal Executive Salary Schedule, pursuant_ 

to section 5313 of title 5, United States Code, prorated on 

a daily basis for each day spent on the work of the Commission, 

including travel time~ In addition 1 each member shall be 

allowed travel expenses, including per diem in lieu of 

subsistence, as authorized by section 5703 of title 5, 

United States Code, for persons employed intermittently 

in the Goverrunent- Service. 
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(f) Executive Direc·tor staff. The Commission shall 

have an Executive Director, designated by the Chairman 

with the approval of a majoiity of the members of the 

Commission, v;ho shall assist the Chairman and the Commission 

in the perforrnance of their functions as they may direct. 

The Executive Director shall be appointed without regard 

to the provisions of title 5, United States Code, governing 
~ 

appointments in the competitive service. The Comrnission is 

also authorized to appoint, without regard to the prbvisions .. 
of title 5, United States Code,_ governing appointments in the 

competitive service, or otherwise obtain the services of, 

sue~ professional, technical, and clerical p~rsonnel, 

including consultants, as may be necessary to enable the 

Commission to carry out its functions. Such personnel, 

including the Executive Director, shall be compensated 

' 
at rates not to exceed that specified at the time such 

service is perform~d for grade GS-18 in section 5332.of 

that' title. 
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Sec. 2. Functions o Commission. The functions of 

the Commission shall include, but shall not be limited to: 

. 
{1) Consulting with leaders in the community and local 

groups in determining means by which such leaders and groups 

can, through early involvement in the development of, and 

preparation for, school desegregation plans, contribute 

to the desegregation process-in such a way as to avoid 

conflicts and the invocation of judicial procedures. 

(2) Encouraging the formation of broadly based local 

community organizations to develop a program designed to 

encourage comprehensive community planning for the deseg:r:e-· 

gation of schools. 

{3) Providing advice and technical assistance to 

communi:ties in preparing for and-carrying out comprehensive 

plans to desegregate the schools, involving the broadest 

possible range of community interests and organizations; 

(4) Consulting vlith the Corrrrnunity Relations Service 

of the Department of Justice (established under title X 

of the Civil Rights Act of 1964) , the Office for Civil 

Rights in the Department of ·Health, Education, and Welfare, 

the National Institute of Education, the U.S. Office of Education, 
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General Assistance Centers (funded under title IV of the 

Civil Rights Act of 1964), the United States Civil Rights 

Commission, ·and State and local human relations agencies. 

to determine how those organizations can contribute to the 

resolution of problems arising in the desegregation of 

schools within a community; and 

(5} Providing informal mediation services among 

individuals 1 groups, and agencies within a community in 

order to resolve conflicts, reduce tensions, and develop 

acceptable means of desegregating schools without resort 

to administrative and judicial processes. 

· Sec. 3. Limit.ations on activities of the Commission. 

It shall not be the function of the Commission--

(1) to prepare desegregation plans; 

(2) to provide mediation services under the order 

of a court of the.United States or of a State; or 

(3) to investigate or take any action with respect 

to allegations of violations of law. 

Sec. 4. Cooperation by other departments and agencies. 

(a) All executive departments and agencies of the United 

States are authorized to cooperate with the Commission 

and furnish to it such information, personnel and other 
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assistance as may be appropriate to assist the Commission 

in the performance of its functions and as may·be authorized 

by law. 

(b) In administering programs designed to assist 

local educational agencies and communities in planning for 

and carrying out the desegregation of schools, the Secretary 

of Health, Education, and We~fare and the heads of agencies 
" 

,.,.i thin that Department shall administer such programs, 

to the extent permitted by law 1 in a manner.that will 

further the activities of the Commission. 

Sec. 5. s of the Council. Expenses of the 

Commission shall be paid from such appropriations·to the Depart-

ment of Health, Education, and Welfare as may be available 

therefor. 

Sec. 6. Confidentiality. The activities of the members 

and employees of the Commission in carrying out the purposes of 

this executive order may be conducted in confidence and 

without publicity, and the Commission shall, to the extent 

provided by law, hold confidential any information acquired 

in the regular performance of its duties if such information 

was provided to tl:fe Commission upon the understanding that 

it would be so held. 
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WASHINGTON, D.C,20201 

MAR 2 9 1975 

MEMORANDUlv1. FOR HONQRAJ?, LE JAMES M. CANNON 

Here is a report on the reaction of our best staff in the Department 
to the options in your mexno on 11 Alternatives to Bus:in.g: 11 

1. Many successful superintendents have been success­
ful because of a low profile. The recognition, while 
flattering, might well be co1.mterproductive. Civil 
rights groups could have a field day with suits airned 
at proving that the efforts of these individuals really 
were not good enough. 

Furthermore, since 1nany of the superintendents 
such a oup would have used busing, the President 
could be seen as endorsing busing by one group and 
then, for the same gesture, criticized for tokenism 
by the other side. 

Of course, as the Cmnmissioner of Education notes, 
there some value to reinforce1nent :for people doing 
a hard job well. 

2. DHEW is already doing much of what is suggested in 
this option. Iiowever, since the federal government 
is seen as the problem, its role as a point of reference 
or place for assistance is, regrettably, lin1.ited-­
regardless of how fine its services are. 

3. The same comn1.ent just made applies here, too. l>.1ore 
research can always be done, but as you will see from 
the attached status report, DHEW is already in the 
midst of a multitude of good studies. And the National 
Institute of Education predicts that these studies will 
show busing is 11working 11 in eight out of ten situations. 

·There might be son1.e more work done, however, in 
studies on using community institutions outside the schools 
to aid in desegregation. 
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MemorandUin for the 
Honorable James M. Cannon 
Page Two 

4. The staff advised great caution with this option. 
They n1ade the point that to attack busing raises 
the question of alternatives and since there are not 
m.any good ones, the Administration would be left 
with its back to a wall. 

Our working papers are available if they would be helpful. 

Attachments 



' '• 

! 
TH E S EC: rl E 1 /,RY 0 F H £.: 1, L 1 H ,' E DU C /\TI 0 N. AN D Vi ELF·/\ RC 

'w A S H I I ~ S T 0 I!, D. C. 2 0 ? 0 I 

M.l\n 2 9 1976 

1'.1EMOR1\NDUM FOR THE PRESIDENT 

The best- advice I can bring together fron.1 across the country leads 

n1e to recornmcnd a few basic preccpis fron1 which to IDake jl1c3grnents 

on a·whol.e host o[ cornplcx issues and options·.on the n1alter of bus ing 

.and deseg·regation . ·· !'~;. 

The be st policy position would be one with three basic eleni.ents: 

1. It is important that th e President first reaHirn1 the 

national con:irnitlnent to the b asic moral prjnciple ~ 

segregabon is incorripaiiblc with any good \'ision o[ the 

· f"uturc-oiii~v ancl tb;-it no chilcl ~rLbc clc~,.U...., 
tilc'b"enclrfi; oi an e0q~al -~a.ti on b~ cause £f rlL~· ( A..ny 

p o::ahon that C:TOCsnot begin at ihis point and clear the 

air on it vi'ill rr1ire dmvn. 

~ 
2. Your position on busing can then be: restated and expanded ... ~ 
-~:he assertion that because of tl1j !. Jn.oral j111pe rative' 

.--- we ~!.;,...r~~·l-.l.-.an pursue, with alJ <lilig cncc, the 

3 . . 

L.-'=i.fj..Jll: .... o.Ll-l~; best n1eans. There is evidence that busing 

is not an effective ineans in son.1.c situahons, and we 

cannot escape an obJjgation Luf'IiTif-ocHcr approaches 

t2_ 1'12.~ .... µ.H".l~J-;::,.l.l.1. It is important at this point, ho'vvever , 

not to go on to try to prove that any of the a lte rnati ve s 

we ·now have is a certain cure either. None is. And 

there are a great many cases where transportation by 

buses i s worlilJ1g v·e-·H-i:i-ecording t~ea1 ch r epor l-s-

\.Ve have. 
· · ·t:,~.)~ cul.~ 

The "truth" ihat nobody is saying 1s that the so~ution i k '"t.1_ 

in taking an approach much broader t]J ;1n conc.c.ntrating 

- on busing 01:- any of.J.l.:s a lternatives . The first part of 

that solution is TO tui-i'1-~tl1e is5ue away from. just a busing 

question. The busing debate is really not a constructive 

debate at all, and the is sue inust be ''depoliticized" as· 

· nrnch as possible . Perhaps this issue has met a stale­

n.1.at:e in the po1itical processes and must: be lifted out of 

ih'3:t atnwsphere and pl<'l ced in a nonparti san , nonpolitical 

• 
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iorun.1 ior serious and far-r<'.~aching reassessrn.ent. r 

The suggestion is that you push for real, uscfu]- -
~-..... ~~ not j ust rhetorica l - - attention t o the problern . 

4. The other part 0£ the solution i s to focus on the problern -
as i t really is, not as it seen1s to be . The issue is not 
what n1eans are used to achieve desegregation but who 
controls that decision and how parental. and COJTIJll.lUl.ity 
concerns are taken into consideration . To reframe ·the 
c ase and to focus on reuniting the cormDunity and parents 
with school control has great potential and is the \vay 
the cities have had sorne success \.vith getting on with 
desegregation. 

~~vV! 
5 . The public feels that tb e feder a l gove rnnl.ent (whether by 

6. 

tbe courts ~el'~ fT1 s I:-'\1 1vc l:J r occE"~~i nut~·::.,,,,1,r _,,,_...----..--..---~-----------=--.1-;:.,;;;,..=...;,-- ~ 
failed to sol'.re the proble1Tl but has rnade it worse . There-'"'- .....---.----...._.___._~~--~ fore , al~Y sohction fron-i 2.ny part of the fe d eral govern-
rnent is likely to fail--even :u it were the "right11

- solu­
tion. The only good option for the E xe cntive Branch 

.. E?a y , Si~-i.c..t.~ ... a~ 1 
]_: e lJ.:2..gJ~ii_..rw;1-a-pc:rrtl"feY to aid com -

n1unities in helping themselves . .._.... 

Using t11e precedent of the governn1.ent to create a national 
force Hi.at i;'ilot-go--v-eTITI':Dema:T(iJ)e l\ a tional Acaderny of 
~TIC;nal Cow1cil on the Arts and Hurna ni­
ties are exanl.ples ), perhaps we should consider \.Vorking 

\ 

with local goyerrn11ents and conununity groups to create 
a body from the be st of the locai-Co'Ynrrnmity, education 

·and ~·ental le a dership, titled perhaps the National Com­
riTtmity and Education Council. It could w0ik---a8a n1e a1'----

~( 
at:G; .. g force and pro-\:rcre--technical as s i s tan ce to cornn1uni -

. ties to d eal \vith problerns before they becorne cri ses . 
I n fact , the evidence fr01n successes in Atlanta.and Dallas 
i s -that citizen alliances of the t ype the Council should 
foster were the decisive forces . As I noted earlier, 
11 success 1t seen1s to turn niost on hoYv well a con11n1mity 
goes about niaking decisions that con1e up before the 
q uesti on of busing or any other 1neans . The Cow1cil 
coul d also help cities to get tbe whole cornn-iunity, not 
j ust t he sch ools , i nvolved in voluntary efforts to prevent 

, u nhealthy racia 1 isolation and foster constructive hun1an 
relations . 
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The courts inig ht find s u c h a b ody a welcome refe rra l 

point (that i s , to get ideas but in n o sense would it 

be proper for sucb a council to b e an agent of the 
cmrrts ), and cities or cornrnunity alliances n-iight 

find it a source of good ideas and even endorscn-ient. 

Another alternative would be to use the occasion of 
getting the ESA legislation renewed to a ll ow us to 

. encourage n1any of the acti v ities that the Council \vould 
foste r w i thout the fanfare of creating a n ew agency. 

In sum , there do not seen-i to b e a11y solutions that corn.e frorn deaJing 

with busing directly or even in searching for alternatives . The best 

chances for success seenc to be in pioneering son1e new grow1d. 
An1erica.ns tradition a lly have solved problen1s not by changing the 
proble1n, but by changing their view of the prob] em. 
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ON-GOJ.NG DEFA.!UllENT STUDJLS AND J\CTlVJTIES l~ELf\.TED TO 
DEsi:c; :zccJ\ TI ON 

The DepaTtJ'1 s nt b0s plnnn i::! d or on- going 1 ;1;~ny analyses, 
cv<lluat.ion ~; , er resc:Jr ch projects rclotccl to questions 
qu al ity eclu cCJtion, urb <i n e clucat jon, ancl clescgrcgation. 
major ones arc listed hclo\1! : 

Off ice of Education 

of 
The 

The desegre gat:i.on-rcl atcd stu.dies und en·rny in OE arc pd.11wrily 
d i r c c t e cl t o 1·; a r cl th c c v a l u a t i o n o f 0 E ' s c1 c s e g r e g a t i on a s s i s tan c e 
pro gra ms ancl their effects 011 scliools . One spcc_ia1 study 
wi. 1 l l o o k a t o s m :i 1 1 11 u rn li c r o f l li s t. r i c t s tJ 1 <i t <n c s u c c c s s -
ful.lr a nd p eace fully d escgrcg;iting in <111 attempt to dis covc·r 
th e practice s that contribute to successful descgrcgatio11 . 

The eva1uation of the Emergency School /\i d /\ct 
(E SJ\I\) basic ancl pilot progr2.ms i s a 101~gitucli nal 
stucly of the effectiveness of t\'rn of the largest 
components o f ES!u\ i n me eting the objectives of 
the. l egislation . Spcci<'ll atten tion is be i n g given 
to the rc1at :iv e. efficacy of a1tc1nativc school 
programs in rai.s inr, s tud ent achic1.:crnent . Th e: 
·s tu d )' :i s b c in g co 11 cl u::: t c d th r o u eh a con tract \Y j _ t 11 
the Sy::tem Devcloprne nt Corpora tion . Th e r1:.:port . 
on th e first y ear of t h e study has been issued with 
subsequent report s cl u e in J•lay 1976 and ;,; ay 19?7. 

The eva1uat ion of Title IV of the 1 9 6 4 Civil 
Rights /\ct is assessing the e:ffcct.i vcn'ess of tld.s 
progr am in d c 1ivcring t n1:i11ing a nd t.cc lrn ica J. 
as sistcrncc services to tlcscg:regating scl100J. 
di stricts . TJJ c st u dy i s being conducted by Ra nd 
Corporation, with t: h e fina1 report scheduled {'Jr 
rel ease in June 1976. · 

The OE ~l ttcly of e:xcmpl<iry dcsegrc[;ated schools is 
exarnir,inr: e vid ence showing the cl cg rec to 1d1ich . 
variou s sc h o o .1. pr ;:: ct .i. cc s D n cJ pro g 1.' 2 Ji1 s ::: on tr :i. but e d 

·to s u c.ce:;sful d csegrcgc;t.Lon . Th0 final rcp vrt .ls 
due 'in June J.~!'76 from the contractor Ech:citional ·r . c . _ c. s t J n g . ,) r; r v J. c c . 
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N'1tional Jnstitutc of EJucation • i 

NIE h as a number of on - going studies relating to various 
aspects CJ.f scl1ool clescgregnUon. In fY 1976 the tota1 
amount.spent on c.l cscgrq~otion research 1·1as ~6[\2,000. The 
·aim of these stuJics is to assis t in making dcscgrcgatccl 
_educ ation settings c:xci ting and human e p1Jccs for chiJ.clrcn 
antl is not to study the ·e ff cc ts of des q_; rcgation on 
children . Some of the rnost policy relevant of these stwlics 
are : 

Six ethnogr nphic studies of tlic cultural milieu 
and environment of dc~;cgrcgatcd scho:::;l~. Th ese 
studies arc .being ccJn·icd on in J,!c1,· York, 
Pittsburgh, Pontiac, Durham , San Francisco, and 
Mernp}1is . TJ1cy are due~ ~July 19 78 . 

A study of statu::-. eqrnHizat ion Cind cha1_1.ging · 
expectation in jiitegratecl classroo;~;s. TJJis 1·Ji ll 
he clue in 19 78 or 1979 . 

l\ stuclY of racial inter,r2 tio:-:1 , pt1blic schools, 
and th~ anaJysis of ' 'il1itc flight. Due October 19./G . 

A s tudy ent.itled 11 Poli ticaJ. Protest and Schoo] · 
JJesegrcgzition : J\ Case Study o:C Boston". Due 
September 1976 . 

A. study of socin J i mpact on schoo l desegregation, 
dealing with hc'r: much sc]10ol dcs cgrcg3ti on is 
p oss i bl c b efore it be comes coun tc rp j·ocJuc ti vc . 
Coinple.te d J<tnuaJ:y 197G. 

A stud y of desegregation re senrch an J Clpproiso. l. 
This ha s re s ulted in a compcncLi.um that upd ates 
an cl c v 8 l u o t c s t h e · :[ i n d i n g o f r c c c J1 t r e s c ;:i r cl1 on 

·integration anc1 dc.se'~~rc1;;1t:i.on . Comp J_ct e d and nt 
printers. 

P. s s i s t a n t S c c r e t a Y v f o r P 1 an 11 :i 1; J' n n d Ev a .l. u ;i t i o n 
-·-----------~ --- - ----------··· /... _____ ------- - ·---:.-- - ~----- ------------- ----·-· -

The Office of th e 1\s.sis t a nt Sccretcny for Pl2miing an d 
Evaluati o n (1\SPE) is bcr.:inn:i.11g llll analysis of Fcd cr<il School· 
Desegregation Po.licy as it h ns evolved th ro u gh judicia l, 
legislative , c:md adini ni s tr a bvc action in the last twenty 
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years. The ;inaJysis consists of six rclatcJ stuclic::;. The 
first of these is a 1cgJ1 study tli<lt describes the 
irnplcrncntatioi1 of .desegregation actions in the 11:11.ion's 
schooJ.s .. Jt v:·i11 systcrnaticCJ1ly describ e features of the 
v;:irious descgrcg 8tion pL1ns illlplcmcnted in respcinsc to 
Federal actions. Jt \vi11 be due a year frc'm now. Three 
oth er ~.tud:i.cs 111 ill inve stigate t11c impact of · fcdcr<iJ action 
an c1 d i ff ere n t J cs e gr c g ;1 t i on p Li n c_; o 11 th c r:;. c i a 1 an cl s G c i o -
ec0Po1;1ic ch;1r;1ctcristics of schools and co111n;unities, 
attitudes to\·:ar d dcscl_;rcgation> 0nc1 stuclcnl. cduc.;1tion~~1 
attoinrncnt. These stucLics Hill be cornpJcled in c:i.ghtsen 
month s . A f:iftl1 study i·,' :i 11 inve stigate 111inority parti-
c i p a t i on in . Fed c r a 11 y - f u JI ,3 e d c d u c a t i on p r C'·:; 1 am s . Thi s 
study is in the design pliase ancl \1'ill be cop1plctcd in 
e i r;l i Le! c n mo n t lt s . /\ s tu cl y o f h: d c rciJ. po 1 icy al t c r n; i t iv e s 
will complete tlic analysis .1/ 1 t is anticipated U1at all 
six studies hiJ.1 be completed in approx:imat~ly eithlecn 
montlis. 

: 

A small scale effort is unden\' ay in ASE 1 s fol icy Dcvelop;ncnt 
off i c c · to pr o :i c c t p rob <lb l e e ff e c t s o f p r (' s en t co u r t c a s e s 

1 

to develop new nwasurcs of clistJ·ict and rc~;:i onol r<1ci<:1l 
isolation, and to review o tl1 er po.l icy v<n i at·l es of :i.n tc rest 
to the Ecluc.r1tion Divi sio n. Tl1is \·.>ork is bejng conducted 
as p2rt of a la rger policy analys :i s contr~ct \1'i th Stanford 
Research Institute . 

rr-J\ - l a tcr-·c:T-ro rTWiTI r c vi c \~--tT1 c ·-Iin p -cl c-1: · · - Cl f F c J c r (l 1 
- des cg re g~1 lion policy on posts cc oncl~iry ct.! uc1 t ion. 

cornponcnt s \·:ill build upon !:li e an~] y~;j s clevc.1 oped 
clcmc.11t;1ry <llld secondary ecl11c;1t:ion. 

Stucly 
for 
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Office of the illlite House Press Secretary 

THE vlHI'rJ: EOUSE 

FACT SHEET 

THE SCHOOL DESEGRZGATIO:iJ STANDARDS 
A~D ASSISTANCE ACT OF 1976 

The President today is sending legislation to Congress to 
improve the Nation's ability to deal ltd th elementary and 
secondary public school desegrefjation. 

BACKGROUND 

The proposed legislation is the result of an eight"··month 
review of school desegrer;ation. In November~· 1975 ,. President 
Ford directed Attorney General Levi and Secretary Mathews to 
consider ways to mini~ize court -ordered busing. The President 
also stressed the need to assist local school districts in 
achieving desegregation before court action commenced. 

Recently= President Ford has held a series of meetincs with 
outside sources to discuss the recor.nendation resultinr from 
the review. These meetincs have included school board repre­
sentatives~ academic and educational experts, community 
leaders t·1ho have dealt uith desecrer;ation on the local level; 
civil rights leaders, members of Congress~ and Cabinet officers. 

p_ESC.£tiPTIO:.{ QF_ THE LFGJSLA'f}.:_9i.[ 

The School Desecregation Standards and Assistance Act of 1976) 
in order to maintain progress to~ard the orderly elimination 
of illegal segregation in our public schools 1 and to preserve 
or s -v1here appropriate, restore ... · cor:m-;.unity control of schools) 
would; 

1. Require that a court in a desecre~ation case 
determine the extent to H•i1ich acts of unlawful 
discrinination have caused a greater degree of 
racial concentration in a school or school sys­
tem than would have existed in the absence of 
such acts.· 

2. Require that busing and other remedies in 
school desegregation cases be limited to 
eliminating the degree of student racial 
concentration caused by proven unlal~Tful 
acts of discriminationJ 

3. Require that the utilization of court~ 
ordered busing as a remedy be limited to 
a specific period of time consistent with 
the legislation's intent that it be an 
interim and transitional renedy. In ceneral; 
this period of time will be no loneer than 
five years w~1ere there has been compliance 
with the court order. 

more 
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LJ. Establish a i.~ational Cornmunity and Education 
Con:Jnittee i'Thich '·rill assist" encourar:e .. and 
facilitate con~unity involvement in the school 
desegregation process. This Cornmi ttee vlill be 
composed of citizens frora a tvic.e range of 
occupations and back[rounds) with particular 
eophasis on individuals who have had personal 
experience in school desegresation activities. 
Committee members t'lill assist on request 
communities ivhicl1 are, or ldll be, engaged 
in the desegreGation of their schools by 
sharing ideas and recommendations for 
anticipating and resolving conflicts. 

In addition to providing advice and technical 
assistance; the Comnittee '11Jill be autl1orized 
to provide grants to community groups for the 
development of constructive local participation 
that will facilitate the desegregation process. 
The Cornmi ttee ~rill be composed of not less than 
50 nor more than 100 members. Ten of those~ 
appointed by the President for fixed terms, 
\'Jill serve as an Executive Committee and lllill 
appoint the balance of the Cor:rmi ttee. 

PURPOSE OF THE LEGISLATION Lil'IITS TO I3USING 
.. - - -- ----------
The President indicated that where Federal court actions 
are initiated to deal with public school desecregationJ busing 
as a remedy oue;ht to be the last resort and ougl.1t to be limited 
in scope to correcting the effects of previous violations. 

He proposes that Concress join with him in establishing guide­
lines for the lower Federal Courts in the desegresation of 
public schools< 

r:i'he President also indicated his belief that each comnunity 
should choose the alternative of voluntarily desegreeating 
its public schools. 

He proposes the establishment of a comnittee com~osed of 
citizens who have community experience in school .. desegree;a · 
tion activities and who are willinc to assist other 
communities voluntarily dese[;regate their schools. 
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A MESSAGE TO THE CONGRESS ~ 
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I address this message to the Congress, and through 

the Congress to all Americans, on an issue of profound 

importance to our domestic tranquility and the future 

of American education. 

Most Americans know this issue as busing -- the 

use of busing to carry out court-ordered assignment of 

students to correct illegal segregation in our schools. 

The heart of this issue is how we protect the 

civil rights of all Americans without unduly restricting 

the individual freedom of any American. 

It concerns the responsibility of government to 

provide quality education, and equality of education, to 

every American. 

We must, as swiftly as humanly possible, eliminate 

the occasions of controversy and division from the ful-

fillment of this responsibility. 

At the outset, let me set forth certain principles 

governing my judgments and my actions. 

First, for all of my life I have held strong 

personal feelings against racial discrimination. I do 

not believe in a segregated society. We are a people of 
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diverse background, origins and interests; but we are 

still one people -- Americans and so must we live. 

Second, it is the duty of every President to 

enforce the law of the land. When I became President, 

I took an oath to preserve, protect and defend the 

Constitution of the United States. There must be no 

misunderstanding about this: I will uphold the Con­

stitutional rights of every individual in the country. 

I will carry out the decisions of the Supreme Court. I 

will not tolerate defiance of the law. 

Third, I am totally dedicated to quality education 

in America -- and to the principle that public education 

is predominantly the concern of the community in which 

people live. Throughout the history of our Nation, the 

education of our children, especially at the elementary · 

and secondary levels, has been a community endeavor. 

The concept of public education is now written into our 

history as deeply as any tenet of American belief. 

In rece~t years, we have seen many communities 

in the country lose control of their public schools to 

the Federal courts because they failed to voluntarily 

correct the effects of willful and official denial of the 

rights of some children in their schools. 
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It is my belief that in the earnest desire to 

carry out the decisions of the Supreme Court, some 

judges of lower Federal Courts have gone too far. They 

have: 

resorted too quickly .to the remedy o'f 

massive busing of public school children; 

extended busing too broadly; and 

maintained control of schools for too 

long. 

After serious examination and reflection, I have 

concluded that in many instances, judicial remedies have 

exceeded the j.udicially-identified violations. ,....f._ 

~'3{';,-'f5sr\~tx~:£~t;fef court control~ 
«u t"""&li-ad a~J.e judicial toolfbusing, .;i,.,~t.J,._J 
~~~ widespread controversy and slowed our progress 

toward the total elimination of segregation. 

As a President is responsible for acting to enforce 

the Nation's laws, so is he also responsible for acting 

when society begins to question the end results of those -· 
laws. 

I therefore ask the Congress, as the elected 

representatives of the American people, to join with 

me in establishing guidelines for the lower Federal Courts 

in the desegregation of public schools throughout the 
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land -- acting within the broad framework of the 

Constitution and particularly the Fourteenth Amendment 

to the Constitution. 

It is both appropriate and Constitutional for 

the Congress to define by law the remedies the Iower 

Federal Courts may decree. 

It is both appropriate and Constitutional for 

the Congress to prescribe standards and procedures for 

accommodating competing interests and rights. 

Both the advocates of more busing and the advocates 

of less busing feel they hold a strong moral position on 

this issue. 

To many Americans who have been in the long 

struggle for civil rights, busing appears to be the only 

way to provide the equal educational opportunity so long 

and so tragically denied them. 

To many other Americans who have struggled much 

of their lives and invested most of their energies in 

seeking the best for their children, busing appears to 

be a denial of individual freedom to choose the best 

school for their children to attend. 

The actual record is mixed. Whether busing helps 

school children get a better education is not a settled 

question. Certainly, busing has assisted in bringing 
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about the desegregation of our schools But it is a 

tragic reality that, in some areas, busing under court 

order has brought fear to both black students and 

white students -- and to their parents. 

No child can learn in an atmosphere of fear. 

Better remedies to right Constitutional wrongs must be 

found. 

It is my responsibility, and the responsibility 

of the Congress, to address and to seek to resolve this 

situation. 

In the twenty-two years since the Supreme Court 

ordered an end to school segregation, this country has 

made great progress. Yet we still have far to go. 

To maintain progress toward the orderly elimination 

of illegal segregation in our public schools, and to pre­

serve -- o~ where appropriate, restore -- community 

control of schools, I am proposing legislation to: 

1. Require that a court in a desegregation case 

determine the extent to which acts of 

unlawful discrimination have caused a 

greater degree of racial concentration in 

a school or school system than would have 

existed in the absence of such acts; 
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2. Require that busing and other remedies in 

school desegregation cases be limited to 

eliminating the degree of student racial 

concentration caused by proven unlawful 

acts of discrimination; 

3. Require that the utilization of court­

ordered busing as a remedy be limited to 

a specific period of time consistent with 

the legislation's intent that it be an 

interim and transitional remedy. In general, 

this period of time will be no longer than 

five years where there has been compliance 

with the court order. 

4. Create an independent National Community 

and Education Committee to help any school 

community requesting citizen assistance in 

voluntarily resolving its school segregation 

problem. 

Almost ~ithout exception, the citizens' groups 

both for and against busing with which I have consulted 

told me that the proposed National Community and Education 

Committee could be a positive addition to the resources 

currently available to communities which face up to the 

issue honestly, voluntarily and in the best spirit of 

American democracy. 
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This citizens' commission would be made up 

primarily of men and women who have had co~~unity 

experience in school desegregation activities. 

It would remain distinct and separate from 

enforcement activities of the Federal Courts, tne Justice 

Department and the Department of Health, Education and 

Welfare. 

It is my hope that the Committee could activate 

and energize effective local leadership at an early stage: 

To reduce the disruption that would 

otherwise accompany the desegregation 

process; and 

To provide additional assistance to 

communities in anticipating and resolving 

difficulties prior to and during desegrega­

tion. 

While I personally believe that every community 

should effectively desegregate on a voluntary basis, I 

recognize that some court action is inevitable. 

In those cases where Federal court actions are 

initiated, however, I believe that busing as a remedy 

ought to be the last resort, and that it ought to be 

limited in scope to correcting the effects of previous 

Constitutional violations. 
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The goal of the judicial remedy in a school 

desegregation case ought to be to put the school system, 

and its students, where they would have been if the acts 

which violate the Constitution had never occurred. 

The goal should be to eliminate~ot aR~ branc~ 
the Constitutional violations and all of their present 

effects. This is the Constitutional test which the 

Supreme Court has mandated -- nothing more, nothing less. 

courts 

Therefore, my bill would establish for Federal 
jv...&_,e_},.._/ ~r ,.ecf;d;, 

specific guidelines concerni~ the ~of busing 

in school desegregation cases. It would require the 

court to determine the extent to which acts of unlawful 

discrimination by governmental officials have caused a 

greater degree of racial concentration in a school or 

school system than would have existed in the absence of 

such acts. It would further require the court to limit 

the relief to that necessary to correct the racial imbalance 

actually caused by those unlawful acts. This would pro-

hibit a court from ordering busing throughout an entire 

school system simply for the purpose of achieving racial 

balance. 

In addition, my bill recognizes that the busing 

remedy is transitional by its very nature and that when 

a community makes good faith efforts to comply, busing 



9 

ought to be limited in duration. Therefore, the bill 

provides that three years after the busing remedy has 

been imposed a court shall be required to determine 

whether to continue the remedy. Should the court deter­

mine that a continuation is necessary, it could do so 

only for an additional two years. Thereafter, the court 

could continue busing only in the most extraordinary 

circumstances, where there has been a failure or delay 

of other remedial forts or in cases where the effects 

of unlawful discrimination are unusually severe. 

Great concern has been expressed that submission 

of these bills at this time would encourage those who are 

resisting court-ordered desegregation -- sometimes to the 

point of violence. 

Let me here state, simply and directly, that this 

Administration will not tolerate unlawful segregation. 

We will act swiftly and effectively against anyone 

who engages in violence. 

I assur~ the people of this Nation that this 

Administration will do whatever it must to preserve order 

and to protect the Constitutional rights of our citizens. 

The purpose of submitting this legislation now 

is to place the debate on this controversial issue in the 

halls of Congress and in the democratic process -- not in 

the streets of our cities. 
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The strength of America has always been our 

ability to deal with our own problems in a responsible 

and orderly way. 

We can do so again if every American will join 

with me in affirming our historic commitment to a Nation 

of laws, a people of equality, a society of opportunity. 

I call on the Congress to write into law a new 

perspective which sees court-ordered busing as a tool 

to be used with the highest selectivity and the utmost 

precision. 

I call on the leaders of all the Nation's school 

districts which may yet face court orders to move volun­

tarily, promptly, objectively and compassionately to 

desegregate their schools. 

We must eliminate discrimination in America. 

We must summon the best in ourselves to the cause 

of achieving the highest possible quality of education 

for each and every American child. 




