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May 29, 1975
MEMORANDUM FOR: DON RUMSFELD
FROM: DICK CHENEY
SUBJECT: Status RKeport - New York Times

Story of Sanday, May 25, 1975

Pursonant to your instructiona, I have discussed above subject with
Bachen, Hills, Attorney General Levi and DOD Counsel Hoffman,
Fhess.azs-eonsiderable-diiforonsos—oci-opiniconregarding what,if-
any,-action-sheuidbe-takten-in-response-to-the-story-by-Sy Hersh.

At the end of this measage is the complete text of the Attorney
General's opinion. It raises a number of questions about the wisdom

and/or feasibility of any legal action. bevi-belteves-quiet-informal

repest can continue. SecDef is now persomally reviewing the entire
matter, and will be prepared to make a recommendation shortly as
to the feasibility of continued operations. If the operation can, in
fact, continue, then we may want to aveid taking any legal action,

McFarlane of NSC staff indicates that Scowcroft left with the impression
that an investigation by the FBI would begin immediately. This has

not been done. Such an investigation should probably not begin until

a conscious decision has been made as to which course of action should
be pursued.

Status - Summary
(1) SecDef reviewing feasibility of continued operations.

T
s

(2) No investigations have been started. -
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TOPSECERET/SENSITIVE/EYES ONLY -2 -

{3) White House Counsel and staff refining legal opinions and
options,

The texts of Atiorney General's opinion and of ¥ ashington Post
article of January ¢, 1974, are attached, o9 v nclay a.rcle f“"‘

s i Seiamic Mowitnr §f ey 29

Regards -«

2 Attachments

%
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Stage Spy

Missions |

\ Inside SovietWaters

By SEYMOUR M. HERSH
Special to The New York Times

WASHINGTON, May 24—For)
inearly 15 years, the Navy has!
fbeen using specially equippe.!
lelectronic submarines to spy at
itimes inside the three-mile limit
fof the Soviet Union and other
nations. .

The highly classified mis-
sions, code-named Holystone,
ihave been credited by support-
lers with supplying vital infor-
mation on the configuration,

Soviet submarine fleet.
It is not known how many
men and submarines have been

early seventies, at least four
such ships were known to be
‘jin operation.
Concern Ahout Detente
Critics of the program, who
include past and present mem-

“though perhaps not specifically

capabilities, noise patterns and!
missile-firing abilities of the!

linvolved in the underseas spy-|Submarine within the three-

ing, but at one point in the

the Soviet Union was aware]K
of the Holystone program, al-

of when and where the boats
were on patrol, .
Adding to the objections to
the missions raised by the crit-
ics, according to many former
high-level Government officials
interviewed, has been the num-
ber of accidents and near-
misses involving - the subma-

Soviet submarines, :
CThe grounding—and even-
tual escape—of a Holystone

‘mile limit off the east coast
of the Soviet Union,

GThe accidental sinking of
a North Vietnamese mine-
sweeper by a submarine on
patrol in the Gulf of Tonkin
during the Vietnam war.

GThe damaging of a Holy-

"bers of the National Security
fCouncil, the State Department,
the Navy and the Central In-
telligence Agcency, contend that
much of the inteligence gath-
lered by the submarines can be
jobtained through othe® means,
Isuch as satellites, which are
far less provocative and less
vulnerable to Soviet intercep-
tion, .
The critics also question
whether such intelligence oper-
ations have any place in the
current atmosphere of détente
between the United States and
the Soviel Union.

Many of the critics acknowl-
edged that they had agreed

-

rines, such as the following:
§Two known collisions with| &
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‘stone submarine that surfaced |
‘underneath a Soviet ship in

ithe midst of a Soviet fleet!s

by the Soviet vessels, the sub-|:
marine, which suffered damage ;i
to its conning tower, escaped.|(
Question of Control 1
Furthermore, many former
officials say that the Holystone
program Taises questions about
the Government'’s over-all intel-
ligence reconnaissance pro-
grams and their control, ‘which
thus far do not seem to be
a major factor in the Congres-
sional select committees’ inves-
tigation of intelligence opera-

e et o

naval exercise. Despite a search |y J

ito discuss the operation in thcﬁ‘ons- i
‘hope of forcing changes in how! It could not be learned how

intelligence was collected ang ¢ften pcne.trauon inside thej,
utilized by the Government. threc-mile limit was made, nor

All the sourccs agreed that!Continued on;PExggjlz, Colwnn |

Sthehand-held |
recorading s’rudb@ |

AN 22
) !M R DT eI Ly A

Give it a hand.

. That'sallittakesto

' - hold the Panasonic

RQ 160 cassettc
recorder. With a buitt-

condenser micre
phone, cue/review i

tures, battery-life ir:
cator and pause cC:

cesiaimdn . frOl, Batlery, canyiry

ERETY

i
J; 5

o ’
L T
Lu PRl & i



Submarinesof U.S. Stage Spying Missions Inside Soviet Waters

. -.One source said that the sub-

42
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éontinued From Page 1, Col. 7

could it he learned whether
such penetration needed special
clearance. All the sources
dgreed, however, that Holys-
tone missions had repeatedly
violated the territorial waters
of the Soviet Union and other
nations,

Tass/Sovioto

An important aspect of the missions was the gathering of information about missiles fired from Soviet submarines.
The missiles aboard this Soviet sub are concealed by the launching tubes, Photo is {rom a Moscow press agency.

'viet submarines that had been
'taken by a Holystone vessel.

said.

In  numerous interviews,
{however, many Government of-
i ficials described that beiief as

Soviet land communication
intercept high-level military
tant to be sent by radio or
}%ol_vstone was authorized in
y Of gdidates are not
Tlefense Robert S. McNa
Chief of Naval Operations, the|are agministered, including ex-
X R 'fore a seaman is judged qiali-
L At wvarious times during the; sudged quak
As of a few years ago, an
g every Thursday in the Chief
cific operations. it Y i Y
Control over the program Was.1he pentagon. One participant
\sions were discussed after the
of Holystone missions NOWi4n Nayy civilian officials.
the highilevel intelligence re-{yiare the missions were on
]
;Navy sources familiar with| ppa participant recalled see-
cost because the Navy utilized
637 Class, and simply added]
chirity Agency to turn the at-
The National Sccurity Asen-
s linconceivable, particularly in
serves as the major source for!
involving Holystone vessels and
charge of developing unbreak-|
icial recalled that the Navy once
of other nations. A highly se-
ipperation be publicly disclosed.
wetred, ’

marines were able to plug into
cables strewn across the ocean
bottom and thus were able to
messages and other communi-
cations- considered too impor-
other less secure means.
1 As outlined by the sources,
.tée' early nineteen-sixties, and,
its ré&connaissance operations:
were placed by Secretar
3 A Mmard.know exactly what they are
under the direct control of theiheing asked io do. Special tests
four-star admiral who headsitensive psychiatric testing, be-
the Navy.
nes du ified, sources said.
Vietnam war, officials in Wash-
ington reportedly delegated re-!intelligence summary of - the
sponsibility for missions t0 theiprooram was made™ available
Navy admiral in charge of Pa-
. lof Naval Operations’ briefing
Pueblo Seizure |theater on the fourth floor of
apparently  tightened ~ after,rocajied that the Holystone mis-
North Korea seized the United: Y
States spy ship Pueblo in 1968.i e0ular inteiligence briefing for
sources said, and the schedule piop rankine admirals and the
have to be approved overy] “pho ights were dimmed and
nfonth by the 40 Comunitiee, gudes were utilized to show
view panel headed by Secretarviseation, the source said.
of State Kissinger. Photographs Shown
the program said that Holy-
stone involved a minimum of
riclear-powered basic attack
submarines of the Sturgeon, or
mpore electronic gear and a spe-
cial unit from the National Se-
tack submarine into a recon-
naissance vessel,
cy. with headquarters at Fort
Meade, Md., near Washington,;

3 A i ¢ ceidents
intelligence and interception |} oo of the known acci
communications. It also is inig i cpatinee

- 4 nt offi-
able codes for electronic trans-| One former Goverment o
mission and breaking the codesiy e q dgwn an internal recom-
sret N.SA. unit was aboard,mendanon that the Holystone
the Pueblo when it Was €ap-ihe srgument was that the

‘Navy had nothing to lose be-
icause the program was well
{known to high otiiciais in the
United States and Soviet Union

the
offtcial
snwledzc of it outside the
sgvice was limited to a few'naﬁonal law and thus was je-

clearances for

gdarded
P and  that

nperation
k

lawyers said that it was at
.ieast arguable that the opera-
ition was in accord with inter-

nking civilians.

No Sign of Ofiice

¥The program still is under:
te direct control of the naval
ingelligence command and is
kfown as OPPO 079U inside:
(e~ Navy., Thrre is no sign:
6$ that office in the pubiished;
péntagon telephore directory,
ner is its chief onerational offi-:
c:ir, Capt. Jack B. Richard, list- telligence
e

gal.

The Navy declined the sug-
aestion, the official said, in
what was interpreted to be
an admission that not all the
Holystone  operations  could
stand up to public scrutiny.

Briefing Recalled

One former Government in-

official  recalled a

hi‘gh-ra
7

sThe sensitivity of the pro-isixties in which he and others
gram is dramatized by the fact were shown photographs of the
thut the Navy has sei up & underside of ,an E-Class Soviet
scparate chanfel for recruiting  submarme that appeared to be
tie seamen for the Holystone taken inside Viadisvostok har-

védved in the recruiting. ~.port.
he recruiting, much of whichi  “On that same mission,” the
isp reportedly carried out atlofficial  recolled,  “the

ht

jing close-up photographs of So-|

Isome of its equipment.”
! He recalled that someone:
asked during the briefing vheth-|

!

|

such incident, and was told]
“No. It’s happened at least twoj
other times.”

On March 31, 1971, accordingi
to a copy of a C.L.A. memoran-|
dum made available to The,
‘New York Times, anather]
{Holystone collision involving aj

1 to Richard C. Helms, then:
tie Director of Central Intel-i
ligence, said that “the collision:

labout 17 nautical miles off-
| shore—beyond the 12-mile ter-
Iritorial
it
'been noted.”

. Eighteen months earlier,
‘Holystone  submarine  was
ibeached for about two hours

itional incident wonid develop

is reported to have occurred official su

limit claimed by theiligence coilection and recon
.S.5.R. No Soviet reaction has|naissance programs. He specifi-'missioned.

1
i

The combination of the vari-|

Soviet and Chincse detection;
efforts, and the apparent unwill-!

40 Committee to monitor the
operations closely have con-
vinced many former Govern-
ment officials that Holystone’s
risks now outweigh the ac-
knowledged value of the intel-
ligence collected,

“It provided useful stuff all]

it was a risky kind of busi-
ness.”

A former high-level C.LA.
ggested that Holy-

&

ered so sensitive that the can-ibottom of one of the E-Classfstroyers and aircraft, the;Soviet shores to observe the%
permitted toisubmarines and knocked off jsource added.

missile launchings.
The missions were able to:

jous misfortunes, the increasediget what one official termed|

a “voice autograph’ of variousi
Soviet submarines, These were’

jer that had been the onlylingness of the Navy or theidescribed as detailed tape re-|

cordings of the noises made.
by submarine engines and other|
equipment.

fully maintained, the official
said, and Navy technicians
have been able to perfect a;
method for identifying specific;

iSoviet submarine took place.|right,”” one former high-level:Soviet submarines, even those|
The memo, sent on Aprillintelligence analyst said, “butitracked at long ran

ge under
the ocean.

“We can follow boats through
their life cycle,” the expert
said, meaning that technicians

I'stone was symptomatic of many
tof the current Pentagon intel-

Ically referred to a high-level

showed

ttelligence  officials
of an

iclose-up photographs

At that meeting, which took ioff the Soviet coast, a formerjabandoned Soviet nuclear-pow-|
iplace in the early seventies,Government aide recalled. The ered vessel, the apparent victim|
{the Navy Of_flc‘a“y bplefed FheFincident created concern inside iof an on-board accident.
program as if the Soviet Unionithe National Security Council,]
jhad not detected any of itsithe aide said, because of the!
Holystone missions, the source!possibility that a major interna-!

Kissinger Role Seen
Similarly, a former White
al recatted that Mr.

,House offici
i Ki known to be

iKissinger was

iHollystone briefing in the mid-

ssions, according to men in--bor, a main Soviel submarine. peniscopes of the  Holystone!

Holy-

important, they|

information ob-|
L the Ng.A's!

|if the ship was discovered. i
Another former Governmentia Strong supporter and ciose
official recalled being brieted observer of the Holystone oper-|
in the fate sixties about thejations. Mr, Kissinger _attendedl
{cotiision of a Holystone vesse);briefings on the project, the
jwith a North = Vietnamese former aide said, in the early
iminesweeper in the Gulf ofidays of the Nixon Administra-
|Tonkin, The North Vietnameseition. ) )
Ivessel,” which apparently had| Despite the emphasis on pho-|
| boen provided to the Viema-!tqgraphs, most of those inter-|
Imese by the Soviet Union, sank|viewed agreed that photogra-
iwithin minutes. phy was the least significant
In January, 1974, Laurencejaspect of the Holystone mis-
iStern reported in The Washing-sions.
ton Post the existence of the; Far more
cunderswator intelligencs - oner- said, was tf
ation and its code name, bus.iained &

and becanse some Government details about the missions. in-.electronic means about Soviet!marine reconnaissance proaram

cluding their extent and the long and short ranne submarine-
difficuities they encountered, launched hailistic missiles.
have never been previously dis-'  Since the Russians aormally
ctosed, The dispatch drew no test-fire many of their sea-;
official reaction either from the based mi s inland to avoid:
Soviet Union. or the United close United States observa-!
States. ‘tion, the lolystene missions.
No Madification Noted

are ahle to keep track of a
:Soviet submarine from her

| The Russians are believed

2 briefing during which Navy in-ito pe far behind in this kind
rof underwater intelligence, the

isource said.

scribed the Holystone informa-

'United States-Soviet Strategic

Arms Limitations Talks that

|ted in 1972 to an interim five-,
{year accord. The accord, among ;

other things, placed certain lim-,
its on the number of land-i
based and submarine-launched.
offensive ballistic missiles both
sides could maintain. ;

“Onc of the reasons we can:
have a SALT agreement is be-’
cause we know what the So-i
viets are doing,” one official.
said, “and Holystone is an im-!
portant part of what we know
about the Soviet submarine’
force.” ;

This official, who was in-
volved in some aspects of the
arme talks described the sub-

as “the kind of intelligonce
operation that has a high pay-
off and whose risks seem to
be minimal.”

But another official, who toid
of other important intelligence
information that was obtained

One source said that there
was no significant madification &7

of ine Holystone operations af-. ¢ 4 : . o ; )
ter the Post article, which an. s W o el i e :
acrced the Pentagon. although: ﬁ;t“‘uH'AL DAY ?EEKEHD

.the Russians now seem to be
increasing their counter-detec-
tion efforts against the recon-’
naissance missions.

Much of the Snviet effort
and similar detection efforts:
hy the Chinese utilize radar
in an attempt to track thei

TRADE-INS

submarines, the source s
On wecasion, Holystone sabma

rines have been subjected t0d w“h f'2 S;SC

aid,
ma-

otcrseas Navy bases, is consid-istone]l subimarine scraped t

E S

,

- intensive hunts by Sovict de-| i
intensive hunts by st & i « Meters Wide open for

MARATHON SALE ON
HONEYWELL PERTAX CAMERAS

HONEYWELL PENTAX SPOTIIATICF
Takumar lens .

I
RCCEPTED

project seemed to ‘'very provec-
ative”
supervised.

most
provided
readout of the various comput-
er
that the Russians put into ef-

fect before firing their long {i
and short range submarine mis-{{

electronic systems.

N . t
Such recordings were care-;
)somg point,” the official said.
|“This committee will lock into!

unching until she is decom. .

number of sources de-

tion as being important to the:

{
i

|
i
1
i

and was

/

5

inadequaaly;

1
In this official’s view, the!
significant  information
by Holystone was 2a;

i

caleulations and  signals

siles. H

The reconnaissance boats’
were also invaluable, he said,
in following the fiight and j
eventual crash of the Soviet
missiles, providing constant in-
formation on guidauce and i

“What bothers me,” the offi- '8
cial said, “is the fact that the #ch
Soviets know we'’re there, This 1
isn't like overhead [sateltite]
intelligence. This is provoca-:H
tive.” {

None of the issues raised’
by the Holystone program is.
known to have beea seriously:
considered by any Congression-: i
al committee. :

A member of the Senate Se
lect Committee on Intelligence,
acknowledged this wesx tha 3
the committee had yvet te focus;i§
on such reconnaissance opera-i '
ions.

“f suppose we'll hit it atj

all allegations.”

i
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May 29, 1975

MEMORANDUM FOR: DON RUMSFELD
FROM: DICK CHENEY
SUBJECT: Status Report - New York Times

Story of Sunday, May 25, 1975

Puarsuant to your instructions, I have discussed above subject with
Buchen, Hills, Attorney General Levi and DOD Counsel Hoffman,

At the end of this message is the complete text of the Attorney
General's opinion. It raises a number of questions about the wisdom
and/or feasibility of any legal action.

According to Hoffman, the Navy believes operations can continue,
repeat can continue. SecDef is now personally reviewing the entire
matter, and will be prepared to make a recommendation shortly as
to the feasibility of continued operations. If the operation can, in
fact, continue, then we may want to avoid taking any legal action.

McFarlane of NSC staff indicates that Scowcroft left with the imnpression
that an investigation by the FBI would begin immediately. This has

not been done. Such an investigation should probably not begin until

a conscious decision has been made as to which course of action should
be pursued,

Statugs - Summary

{1) SecDef reviewing feasibility of continued operations.
(2) No investigations have been started.
(3) White House Counsel and staff refining legal opinions and

options,

TOQR-SECRET/SENSITIVE/EYES ONLY




TOP SECGRET/SENSITIVE/EYES ONLY -2 -

The texts of Attorney General's opinion and of Washington Post
article of January 4, 1974, are attached, as well as article from
Christian Science Monitor of May 29,

Regards -~

3 Attachments

TORSECRET/SENSITIVE/EYES ONLY




MEMORANDUM

THE WHITE HOUSE

WASHINGTON

V8K ama oae e2l3
TOP-SEEREBP/SENSITIVE/EYES ONLY By NARR, Daic

May 29, 1975

MEMORANDUM FOR: DON RUMSFELD
FROM: DICK CHENEY
SUBJECT: Status Report - New York Times

Story of Sunday, May 25, 1975

Pursuant to your instructions, I have discussed above subject with
Buchen, Hills, Attorney General Levi and DOD Counsel Hoffman.,

At the end of this message is the complete text of the Attorney
General's opinion. It raises a number of questions about the wisdom
and/or feasibility of any legal action.

According to Hoffman, the Navy believes operations can continue,
repeat can continue. SecDef is now personally reviewing the entire
matter, and will be prepared to make a recommendation shortly as
to the feasibility of continued operations. If the operation can, in
fact, continue, then we may want to avoid taking any legal action.

McFarlane of NSC staff indicates that Scowcroft left with the impression
that an investigation by the FBI would begin immediately., This has

not been done. Such an investigation should probably not begin until

a conscious decision has been made as to which course of action should
be pursued.

Status - Summary

(1) SecDef reviewing feasibility of continued operations.
(2) No investigations have been started.
(3) White House Counsel and staff refining legal opinions and

options.

TOP SECRET/SENSITIVE/EYES ONLY
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The texts of Attorney General's opinion and of Washington Post
article of January 4, 1974, are attached, as well as article from
Christian Science Monitor of May 29.

Regards -~

3 Attachments
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nroblems: First, —h2 previous oubliication of much of tnh=

) T - Ta - 1 - — iy o
material in th2 Wasaington Post makes legal action lass
actractive

zince thaz government could not take the position

that the entire article constituted a new disclosure

fied material but would rather have to attack only a Zew

[

iscolated paragrapns which went beyond previous disclosures.

Sacond, in any legal action the government would have to admit

i

~~ and, indeed prove -- that the undersea communications intellj-

gance opseration both existed and was classified. is wou

! ~
LIS

(i

“
1
-

La

put an official stamo of truth on the article and could have

diplomatic consaquences which would otherwise not follow f£rom

an unofficial account.

Tha legal options are:

Ii. Prosecutions Under the Espilonage Act
A. Prosecurion of the MNew York Times or Hersch under

i3 U.s.C. 7

\D
<O
——
o
—~
)
e’
I
O
e

xnowing disclosure of classitfiiad

information concerning the communications inteiligsance activi-

ties of the United States. The sole aspect of the storv to
which Ssac. 798 might be applicable is the paragrapn concarning

interpreatation of its preoof reguirements. Prosecution undar
798 could rest upon the fact of publication and would not then
raquire subpoenaing newspapermen and newspaper f£iles to



Py E P o I A | 3 L) l Aa -~
advantage of minimizing First Amendment litication and adverse
+n ) L y ) o Lo 3 o e da 4 1o H. - ~ -
tdQllC reacolion. it has the disadvanoajge Tiadac e DE8Y30ons

in order to identify and prosecute ths sources of the l=aaks
under 798. It is predictable, however, that Hersh would

refuse to name his sources, even if he were granted immunity
to avoid the issuzs of self-incrimination, and would accepkt
imprisonment for contempt. This would turn the case into

- I'L
a journalist cause celebre without securing any conviction

on the merits.

The least controversial u
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of the Tim=2s alone. Since only a fine and not imprisonment

oy A a gy Kol Fe oy o 1. < - el $ PR - o
nature of a test case to establish the scope of the government's

1t be less likely to deter Hersh from publication of addi-~
~innal olassified information.

. »

Sec. 798 appears to offer the most promising basis for

!—J

- - T ) o ey P ~ - B PR T
there are unresolved legal issu2s, 2.9., whshher

the dafendant's kKnowledge that the information was classifisd
P4
may b2 inferred by a jury from the nature of ths information

witnout more.
. Prosecution could alsc be brought under Sacticn

7393, the Espionage Act. Unlike Section 798, this section is

not limitad in scope to communications intelligence information
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cating »or delivering such information to a person not entitled
to racaive it., This means that the veporter and the news-

paper could not bz prosecuted under this subsection, but

of the following elements:
(1) Proof of the source of the newspaper's informa-
tion. As pointed out earlier, in all probability,
evidence on this point could be obtained only if

the reporter divulged his sources, which is unlikely.

This courée would also turn the case into a cause

celabre without s=curing any conviction on the merits.

{(2)  Proof that the information discleos=d was accurate a

raguire the government to focus 1ts case on two para-
graphs, one referring to the interception of communica-

nd ths other guoting

2 CIA memorardum involved in the Marchettl casa. Tha
remaining portion of the story has, by and larg=s, been

in the public domain for more than one year, having ..




tion coula be the basis for the reporter and

m
o
X
o)
0
D
Q
e
cr
P-
o
s
o}
Fn

ks

the New York Times company. Tals subsection would also re-
hat there was Xnowledge that the information is
classified and that it relates to the national security. Again,
this course would require the government to verify the aécuracy
and sensitivity of the information disclosed.

As to Section 793, there is an argument that its
provisions do not cover publication since its express terms

apply only to "communications."” In the Pentagon Papers case

la
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Justices expreassed varving views on this issue. It is

our visw this section would cover publication.

1I. 2g¢roion in Connection With the Marchetti Litigation

The New York Times article quotes from a document

covered by a protective order issued in the Marchstti litiga+tion

[V T Ly oy - LR 1= Y 1 1 -3 =] M YT 1
wnich concerns disclosures in a book titled, The CIA and kha

Tualo of Intelligencsz). The guotation leaves cut information
That maskad in the documant as it appesared in records of

the litigation, thus indicating the Neaw York Times may have

- JEI e~y } . 2 im 3
A, One alternative would be to ceommence a criminal

litigation,

raguasting that the Court issuz2 an order reguiring all those -
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cersgons who had access to the documents involwved in the case
to state whether thev furnished the documents to the journalist.
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(1) The Court may refuse to issue such an order on
the grounds that the government has no evidence
reflzcting a violation of the protective order. A

prior government effort to petition the Court to take

action upon publication of a Washington‘Post article

in 1974 failed. A new request would very probably

faill and might cause the judge to issue a public rebuke
of the government,

(z)  Various judges, 1law clerks, and government counsal

have had access to the documents so we have no factual
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point a finger at the plai

3

‘

1Eiffs' camp.

oy

{3) The New York Times article hints that the informa-
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tion was ived from interviews with vast and present

[
]

government officia who know of the program.

(4} ©Bven if the Court were to issue an order, pra-

sumably all of the persons who had access would claim
a Fifth Amendment privilege.
For thesz reasons, the government would no doubt be

stymied and perhaps embarrassad by what might appear to be a
eehle effort to get at the source of the violation of the

protective order and the leakage of classified information. ,~



procective crder. The grand jury could subpozna anvone having

immunity to any witness which would negate a Fifth Amendment
privilege. The difficulties with this course of acticn are:
(1) The journalist would presumably refuse co identify
the source, thus provoking a Branzburg v. Haves, 408
U.S. 665, confrontation.
{(2) The leaks contain greater information than was in

4

the Marchettli documents and the remedv of criminal con-
, .

tempt might, thus, £all short of ths appropriate

remedies neaded.

C. 1t has been suggested that we might ask ths Court

to amend the protective oxder to cover the New York Times.

[

This possibility does not saem feasible or appropriate.

N

D. In order to restraln future oublication by the

Times,; we would nave to move or an injunctiocon. This motion

N
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@y York Times v. United States, 403 U.S. 714 {1371).

{(Pentagon Papsrs Case) That would bes impossible unless we
could prove "direct, immediate, and irreparable damage” and

not marely "substantial damaga” to the national interast.

IITI. Reccommaendation

It is my view that the most promising course of actinn,
for the moment, would be to discuss the problem of publication
of material detrimental to the national security with leading
publishers. Should you desire, I would be glad to undertake

s2acn d

-

iscussions.
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Yol e
“Bdward H. Levi
Attorney General
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Tdiscussion - of:~

{we’'re -doing.”
.Jedgeable sources contend that

the Russiang have been aware eaves dropping operations

U.S.
though chiefly by means of j§
surface ‘trawlers. Russian subs

ff Thesesuhmarmes, descnbed
as: “underwa er- U—Zs,” roam
fin:. ;s - territorial

ok waters,:; accordmg ‘to- intelli-

' gence -sources’ with . access-to
documents descnbmg the spy-
ing operations, -7 "
‘" The' Pentagoft: decliries’ to
comment. on 'thé. underwater
tintelligence - gathering pro-
gram on - grounds. that public
‘the . activity
Fwould be "detmnental to what

of the U.S. submarine surveil-

<{lance: for. years, as they were

of the U-2 fhghts over the So
viet Union in the late 1950s. - *

I The U2 ﬂxghts ove" Russia.

were ended in, an atmosphere
of . high international rancor
Jwith’. the shooting down- of
1Central : Inteliigence. Agency
:pxlot Francis (Gary Powers. .* °

“Other - knowl-.

" Sources familiar - with _the

;submanne eavesdroppmg op-
erations - say’ that- the- mon-
itoring has - been -conducted
within .the ' Seviet .Union’s
three-mile- ferritorial Iimit(f. .
since the late 1960s. Péntagon |}
officials, while neither con-

firming nor- denying the sur-
veillance - activities, assert—in
the -words of one spokesman
—that “we- don’t go mucking
around in other people’s ter-
ritorial waters. .-
things we do are ‘mindful of
other 'people’s axrspace and

teiTitorial waters.”- - 1

.. All' the

Soviet vessels also conduct ‘
in
‘continental waters~ al-

See SUB\IARINES A3, Col 1

& ‘r"( e
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OPINION AND COMMENTARY

“Joseph C. Harsch

”The New York Times has startled some of its
readers by printing accounts of how United
States submarines on intelligence gathering
- missions have not only approached the Soviet
coastlines, but even entered.Soviet waters
inside the three-mile limit.1*

Three things, it seems to me, need to be said
about this Teport to put the matter in
perspective.

First, both Soviet and American navies have
long been in the practice of playing tricky and
dangerous games. What American subma-
rines do around the Soviet-shore line, Soviet
submarines and other ships (often parading as
harmless fishermen) do around American and
allied shore lines. There is nothing the
American Navy has done which the Soviets
haven’'t done also — within their respective
'(‘-apacitis. M

Second, much of the report is not news to
people who keep up With such matters. The
Times reporter has come up with one item
which so far as I can learn had been kept
strictly secret. He says that American subma-
rines on intelligence patrol have learned how
to sit on the ocean bottom and read the
communications traffic moving over Soviet
cables. Otherwise, the report is-of material
fairly widely known but not previously put
together in a single published account. ¢

Third, the report says that it is presumed in
U.S. Navy circles (this is confirmed) that the
Soviets know all about the American prac-

tices. Equally, the U.S. Navy knows about
such operations by their Soviet competitors.

So we are talking about the propriety of an
American newspaper publishing information
which is known to the national competitor (the
Soviet Union) but hitherto more or less kept

away from the American public. Should the
American press play the government game in
keeping only the American people — who pay
the freight — in ignorance of what their
submarines are doing?

Most people would probably agree that so
long as an intelligence operation of this kind is
in fact a secret from the competitor it should
be kept as a secret. But let us consider only
the case of an American naval operation which
Moscow has detected and knows all about even
if unable to prevent it. Why keep it out of the
public domain? _

There is one angle here which should be
weighed. Yes, the Soviet and American navies
play the intelligence game with each other.

‘They are right now negotiating about a’

possible set of rules to keep the game from
getting too dangerous. But there are certain
proprieties to be observed for practical rea-
sons.

For example, if an American submarine
trails a Soviet squadron on maneuvers, is
detected, and makes a successful escape —
there is private humiliation for the Soviet
skippers who failed to hang on to their prey.
But if the Americans boast of having escaped
then the humiliation becomes public and calls
for some form of protest or reprisal.

The classic example of how the game has
been played in the past was provided when a
British naval reserve officer named Comdr.
Lionel Crabbe failed to return from a scuba
dive near the Soviet cruiser Ordzhonikidze at
anchor in Portsmouth Harbor, April 15, 1956.

The British Government denied any official

knowledge of what Commander Crabbe had
been trying to do and also any knowledge of
what had happened to him. Speculation has
been lively. Most accounts assume that he was

—

The games navies play

either captured by Soviet frogmen operating
through an underwater airlock in the ship’s
hull, or was killed by some device fired from
the ship. But there has never been an official
admission that he had been doing anything
more serious than taking a dive. Nor have the
Soviets ever said one word about what they did
to Commander Crabbe.

Working against an American official se-
crets act is the well-known inclination of
persons in the American Government to
classify as secret anything and everything. A
case in point was the menu at an Army base
for a dinner given to the Queen of the
Netherlands. The abuse of the classification
process makes the-American press extremely
reluctant to accept a law with teeth in it to
protect alleged *‘secrets.” '

No serious problem arose during World War
II. American newspapers operated under a
voluntary censorship system. When in doubt
an editor would check with the OWI (Office of
War Information) in Washington. There were
no serious differences of opinion during. this
entire operation. The OWI was headed by
distinguished and trusted former journalists.
They acted as successful mediators between
the government and the editors.

There are occasional legitimate secrets
which should be kept secret because their
disclosure would benefit, or embarrass, a
competitor. The American press for excellent
cause does not trust most of the American
Government to use classification within rea-
son. Since the OWI system worked so well
during World War 1I, why not devise a
peacetime equivalent? The American Society
of Newspaper Editors could nominate a panel
of professional newsmen. The government
could select from the panel.

e
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