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MEMORANDUM 

To 

From 

DEPARTMENT OF STATE 

W ashing to n, D .C. 20520 

May 14, 1974 

John M. Niehuss 
Assistant Director for Investment 

and Services 
Council on International Economic Policy 

Stephen Bond s''D 
Office of the Legal Adviser 
Department of State 

Subject: Problems of Sovereign Immunity Arising 
from Investment in the United States 
by Foreign Governments or Foreign 
Government-controlled Institutions 

I. The Present Situation 

Under the classic, or absolute, doctrine of 
sovereign immunity, foreign governmental agencies 
could not be sued in U.S . courts. In 1952, the 
then acting Legal Adviser of the State Department 
issued the "Tate letter" which set forth a "restricted" 
theory of sovereign immunity, to the effect that 
foreign governments engaging in sovereign or public 
acts were immune from suit in U.S. courts, but 
that such governments engaging in private (commercial) 
acts were not so immune. Under this doctrine , 
which still guides our policy, at least three problem 
areas exist: 

1. Service of process : There is no specific 
statutory procedure for service of process which 
permits plaintiffs to obtain personal jurisdiction 
over foreign states. This has caused uncertainty 
about the proper method of service and has led 
plaintiffs to attach foreign government assets (such 
as vessels or bank accounts) in the U.S. in order 
to obtain quasi-in-~ jurisdiction sufficient to get 
into court. U.S. plaintiffs must, therefore, rely 
on the presence of assets in the U.S. and a writ of 
attachment, which denies use of the assets to the 
foreign government until the case is adjudicated and 
causes considerable foreign relations problems on 
occasion. 
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2. Execution - The Tate letter did not affect the 
State Department position that, after judgment has been 
entered against a foreign government agency, its property 
is nevertheless immune from execution in aid of judgment, 
even where assets of a commercial character have already 
been attached to establish jurisdiction and even though 
there has been no immunity from suit. (However, foreign 
states usually pay their judgments.) This state of affairs 
led to complaints that the Tate letter was only an empty 
gesture. On occasion, the State Department will make repre-
sentations to a foreign state that certain judgments should 
be paid, but there is no standard practice. American 
plaintiffs have, therefore, brought suit and on occasion 
won judgment only to find that they have gained a hollow 
victory. 

3. Suggestions of Immunity - Under the present system, 
foreign governments claiming sovereign immunity from juris-
diction, attachment, or execution may request the State 
Department to issue a "suggestion of immunity" to the 
court, which is generally considered as binding as the 
courts make no independent findings of fact or law. 
Plaintiffs point out that the State Department is not 
well suited to make such quasi-judicial determinations 
as to whether property is public or private in nature, 
or is owned in fact by a foreign government. In addition, 
while part of the original rationale for having the State 
Department make suggestions of immunity was to avoid having 
a court embarrass our foreign relations, the fact that it 
is the Department of State making the determination some-

•times leads foreign states to regard the decisions as 
political, rather than legal, in character. 

Despite these problems, the American dealing with 
foreign governments or their agencies is not totally 
without aid. Many of our FCN treaties provide that no 
enterprise of either party, whether corporation, associa-
tion, or government agency or instrumentality shall, if 
it engages in commercial, industrial, shipping, or other 
business activities within the territory of the other 
party, claim or enjoy, either for itself or its property, 
immunity from taxation, suit, execution of judgment or 
other liability to which private enterprises are subject. 
(However, under these provisions, if no entity separable 
from the foreign government is present, there is no 
waiver of sovereign immunity.) 
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In addition, an American can always seek to have a 
waiver of sovereign immunity in regard to a particular 
transaction included in a contract with a foreign govern-
ment agency. But, under present practice, such a waiver 
can be revoked after the cause of action has been filed. 

Though the State Department has not conducted a 
study of the unique nature of the l aw of sovereign immunity 
on the willingness of private U.S. business entities or 
individuals to enter into transactions directly or 
collaterally with foreign governments or agencies, private 
lawyers have suggested to the Department from time to 
time that the above three noted problems have hindered the 
growth of such commercial intercourse. 

II. Prospective Legislation 

H.R. 3493 is a bill drafted by the State Department 
and Department of Justice which would deal with the 
problems set forth above in four ways. 

A method of service to obtain in personam jurisdiction 
is specified, thereby eliminating the needs to attach 
assets in order to gain quasi in rem jurisdiction. 

Second, immunity from execution is limited and if 
jurisdiction and judgment are attained, there would be 
an opportunity to obtain satisfaction of judgment re-

• lating to a claim based on commercial activity or other 
specifically defined property. 

Third, the task of determining whe ther a foreign 
state is entitled to immunity is transferred from the 
State Department to the courts. 

Lastly, the restrictive theory of sovereign immunity, 
as set forth in the Tate letter, would be incorporated into 
statutory law. Thus, immunity would still be present 
for "public'acts, but not for transaction or acts that are 
commercial in nature, or in cases where immunity has been 
waived. 

The statute would not alter our obligations under 
treaties or bilateral air transport agreements. These 
obligations, whether establishing a higher or lower 
standard of immunity, will continue to govern where 
applicable. 

FCN 
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Hearings on H.R. 3493 were held on June 7, 1973. In 
response to points raised at that time and subsequent 
comments by various USG agencies and private individuals, 
a variety of amendments to "fine tune" the language of 
the bill and clarify certain points have been prepared 
and circulated among the Bar. 

On the basis of these drafts, several bar committees 
have given general endorsement to the bill, although 
some reservations remain concerning the elimination of 
maritime remedies in~ and attachment for jurisdiction 
quasi in rem. 

We expect to obtain final clearances within the 
Executive Branch within the next few weeks and to move 
ahead on the Hill when the Judiciary Committee clears 
its docket. It is not expected that the House will 
consider the bill before the end of this year. 
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APRIL 21, 1952 

U.S. DEPARTMENT OF COMMERCE 
OFFICE OF BUSINESS ECONOMICS 

TITLE 15-CmiL1TT CE Alm FGRElSH TPJ,DE 
Chapter VIII-O ffic e of Busi ness Eco nom ics, Deportment of Commerce 

PART 803-REPOP.'l"S ON FO REIGN INVESTMENT AND ON INTEP. NATIONAL RECE IPTS AND PAYMENTS OF 

ROYALTIES AND FEES 

Jntroduct io n . Quarterly nnd annual 
report s r,iv:n~ c!:i.,a 0.1 Un!tcd St:t t es 
dirC\:t b1J sit!~Ss investrn£-nt.s in forcicn 
co,.mtri es. foreir:n d:rcc, business invest-
men t., i:i the Cn ilc t.l ~t:it~~. 1u:d m•.c:-
n ation,1.l reccii.~' .. s :\nd P2~Yr:~<.:-r.ts cf ro:;al-
tics . Jiccnsin~ fees. r cr.t.:,'.s . and o:.J-.er 
scnicc p aymcnt.s. arc t-c,n'> col!ccted by 
thc Dq:.ar tmcnt of Ccr..mPrcc to pr-o,·idc 
infonnatlon n eeded in th~ ~-rci) ;1. r:ition 
and cor-np1J;ition c,f a~ ~rc.:a~ stat1~t1cs 
uscd in !! ,e babncc of 1:-:~~r,, 0.,10:nl pay-
mcnt.s st;•.kmrn:s of the: Cn:•cd St.ates. 

S ince . the volume and im !XJ rtr.ncc of 
these t ,an,,>.ctio:c~ Las cont:n;J ous ly ri3c n 
in .the J>:;s t-\;.·ar rx-:1 od, t.::c r: r-cd fo:- z.c ... 
curntc slatif t1cs in t!1t·Sc fh:lds rnakcs it 
n eccs.s~ry tu cr, \iec t t.l: 1, info~mauo:i on 
.a tl1?.ntl .. tory ba,is. Informa tion ob -
tained r~om th ese rc;);:,rt.s will provide 
d a t a on th<' t!o,:: of l 1ni ,,..d i-;t,,t•: s ?.'Hi 
! orcit:f! i,:-iv~ ~e dircct-!:1v i::.s tn1ent ""-Pi-
t.~1. on t ·~c 1I \C0~~1e t,:iy:nc-nt.s ~o p :lr..:.-~n.s 
and nrt c-:,rni:1,:s of ti lf·,r d1c~c t invest-
m .cnt c,: !_.:r-.n1:.:lt10ns. ,lnd t!1e r eCt;i;>ts 
fr orn. ?.1,d l~'.ymr:nt.s to. iorc-i r, n cowitrics 
o! ro;;;dti cs. lees, rcn:.;.J s . ttc. 

TI1c•rc~:,ort forms u~c '.! to collect dat.."\ 
on U11 it tJ Stntes forc: r'. n b :iomc·ss invcst-
m cn'.s ...re Fonr.s 1', E-5:7. 13!:~:,r,s. 
B E--[/; ·,·\. BE-35. B~S';'J, IJE-5";CIJ :1nd 
B E-!>': [,! Tl.c fo:n:5 u::e,I for ct,,t,'l. on 
forci rn C. :-e<:t.- btt'::ne:.s :n\·est r:~c:1!...r; 111 
th e Un:' • d St.:,,t,·.s art· Form~ BS-COS. 
B F~co:; , i:S-GOGB n::d BE- C[;f. I. Porm 
B E-93 is u.s~-ct fo:- c!:, tn on mternr,~ionnl 
rcccip~s t'.. ! :1 p.:i.yn1e:1t.s of rc1:,r~ lt1es. 11 -
cens.c f e<.~.:;_ n.::::.J.!$. ct~.. ,.other th~1n 
lhos.c l:et...._·::-r-:1 d~rcct 1nvc:.;trncnt o·:-~~:1.~1-
)7..a t ions r.. !1 .i PJ l tl~t. corrq,aJ!l•~s>. 1.~hcs.e 
forms Ere: <'•·scnbcd lll cte::,.1J in 603.2 
of th -?'!"-,.(' in>:n.1c t: c.>:"'IS. 

Pu rsu:u:t to Exccutin, O nlo:-r 10033 of 
F'{-bnn r y 8, 1949 , 14 P.R. 551 l. issue-ct 
under ~,·,lion 8 of thr B:·nton Woods 
Agrcr:11cnt.s ,'.ct (:,0 St:,t. :,JS, :!2 ll .S .C. 
2£Gf J . U,L !-.: :-~ lion al ,\Jv1so;·y C0ur:c1l on 
Jnt.f' n 1:,.t1011:il r.:o,:c:::.ry ~.nd F:r.:,nc:a l 
Probk[HS. r,ftcr c;:,:i ~ultaiio:1 with tile 
Di~~ct.or of thr Hurl'au of the Huo r. rt 
h!\s dc:cnnined t!,:'lt t he collection' o f 
currr ni. (!a ln 0:1 mt~.i1nt io!1al in•,c·~t-
ment, J,ccn~i •:~ anri rela~c'd ser\'ice 
transac-l10n~ of 1,; S. b1:sinrss f.nns is 
~sscn ti a l Ill order t hat the t inited ~;t,,t.,:-5 
G o,·crnr:1,·nl ni:iy c;:,:1'.:'.':uc t o cc•1npl :,-
wil h o::·!cial rciu<':-ts f ro:n the lnll'r-
n a l ion:tl l,lc•nt'l :i ry Funct for l>abnrc -of-
p :,ymcnLs 1:1furrn:1t10:1. 

}11 P.C'C'C>rd :11,re \\l'.h '.,fCliOllS 2(1)) an ,\ 
2(Cl or !-:x1·,ut1w (.> ;d.-r 10033, t!1c l>i-
rcc to =- o! th(' B~1:·1·1.u o~ t~1(' l !ud::'::' l h:ls 
d c;,ir. 1: ;, trd !Ile Cun, :nr:T1' lkp.1rtrn cnt :- ~ 
the F,·d,' ral cxccut 1\·,· ;1r,·ncy to cu,kct 

the reqi.;l red data a n d th e Secretary or 
Comm erce has a~.sicned this responsi-
bility to the O~c~ o! Dt:.Sincss Economics, 
Department of Com:ncrce. 

,-.cport., on Forr.1s BF~ 5'17. BF~57 'iS , 
BE-S77A. DS--35, BS--~78. m::-snn, llE-
5781, DE-G OS. BF~F,O~. Br~OSH. DE-
GOG I and BE-93 n.rc therefore m:1m1 ,, t ory 
unde, ~ect,on G1bJ or t he llretton V/oods 
A:; rccmcnt.s f.ct cited n.bovc. 

Thi5 C'Ollc-ctio:1 of d:ita has b<:cn P-P-
proved by 0:c !3urcau of tl!c J.::,id i;ct 
ur.c!cr th<". rc,~e[·;>.J Hrpc,rts Act <~G c;t.:it. 
I 078. S U.S.C. 1:<~-1 :an. All r cp::cs \'/ill 
be hc:!d in connct ,:,ncc and used only !n 
the preparat ion of eggrccatcs for bc'. is 
o:ice 0f p:iyrncrl~S and rt: 18. tcd t :-i.bUl3. -
tions. under :he provis ions o f scc t:on 
~<bl o~ t'1Jt 2.c~ ;;nd sc:ction !:(cl o! the 
Brf•t w=-i \'.'oods Acrc C' :-n :-n t.s / .. ct. 

Tn:ismuch 2.s the rc!X)rt.s lnvo!ve a 
!urc ]:.;n af~~ir~ f tir:ctton of t he l lnitcd 
St<\tes. section 4 oi t he Acl:~1in i.:; t.r"\t.iVt 
Proc ed i.:rc /,ct docs not ~,pply , Tn ftny 
event. 1l is foi.::.d th:it t,~c.:ni£c c,[ th.:: 
nature of t !-ie n::;,o r:.S, the fn,::t thnt they 
:trc requ1rrd t1n d('r the B:-ctto:1 \~/ovds 
r\ 2. rrcmc:1t-.'j. Act t:;:0 :1 ::ip';)!·o~r!~·.tc r c -
quc:~t. :tnct t~ 1a t. co:-1scqu~:itl:,-. t he ):1 -
s:n .. :cc0ns nn cl F crn~s ?.re !ncrc·1y 
dr·cl.11:-1~0:·y of t1 -:i:-~t /~ct, ar.d. Exccuuvc 
C1a!.:-r a00vc 1n t:1Lo:1cd, no u :;t ful p ur-
po.::: c \::ot1 l d t,c [,c:-·.·rct b:1 :1otice find 
pu.U1ic pn.1c t'c!i..:rc the:rc-on, the s~rr.c O:-~ng-
i1:1i,racticablc nnd t:m:ece:0 5,•u ,·. l.nas-
mi.:ch as the r e:;u:nd rcpo,ts v:ill not 
Le due for JD ci:lys fro rn p1J~·!ic,~tt-::1 of 
tlic,c instruct10:1 s. tr,rrc is :.o nC'cct for 
r>:->5tp0nc1-:1r:-iL of tht::r c!:cctivc d~t..-..;. ?,nd 
suc h instruct:O;1s :1,e . thcn·forc. c!fc-c-
tive uµ0n µubl1cat ion in the Prn;;i: AL 
111:crsn :P. . 

A new Pa rt 003 is added to Ch.-,pte r 
\ 'II . Tith:! 15. to r ead r..s follows: 

Gl:Nl:kAL I H STP.UCTJON6 
Sec. 
8~3 .1 Who m uH r eport . 
~u3 .2 Forn1s to b e . u se d a n d trc-qucn c y or 

re-ports . 
803 .3 lteport•n~ 1>y bant.s and In.sure.nee 

e.11~.{ F.xr n1puc1-1s 
f03 .S Co1crnt c1c:·: ntl!ons . 
f. J J G ~~J'l.'.'1."l?lC' dC"t i !il tl01l :S.. 
0,_,3_-; E~t~m:\lt·~ -
:.:~1J 8 .Sp:irt• no t. IH' rc1 ~d. 
ctv:1 Y StH'Cl.11 ll!1n~ pro...·~Uurr-o . 
F:J3 .10 N u 111 l> o,_•t o! r t·;,-.•r:.s 
tl l- J 11 T1:1 . t• ll!!ct p ~.tCC u! r,llnr, rt·ports. 
b;J:J. 12 lr'1:o r11 ut1vt1 r,,:1l r ~ 1t1g pr<'pn r ~, tl o n o! 

r r;)()rt ~. 

AUTH OJ;.rt Y : 1~ C03 1 t.:> 0 0 :l . l Z l ... ...:;\~ t•d undrr 
a s lCd ; !, U .S <.;, ::..! . l n t crptct o r "l}PI)' &CC. 

8. 59 StAt . 51 5: :22 U .S.C . 286(. E .O. 1003!, 1' 
F n . 56 1, 3 CYR 10~0 Supp. 

§ 803.1 W/:o must r eport. 
(al U7!itcd. Slcles busmcss i ;n ,es tment s 

abrocd .-< l > Ec.s!c ru;uircr,~en!. A re -
.port is rcquirrd frc,~1 C\' try c ,1 q .. 'Or;,.t :on. 
part'.1cr,!11p , l:1::i:n clu:1 1, or :1:'y other 
pencn or c!oY; !J re!,-..td rr ,,-..:;) of J: cr -
sons sul,j tct to the JUri s,: :c::.,:1 of t:-,e 
United S~:-.tcs and 01 L.!1n:-i.n ly ;cs:ding 
within the linitcd .Str..tcs h a·,·!:1g- : 

(i) o,,:ncr, !1;p of 25 Nrrc·r.t or m'.l:-~ .. • 
o! the vot1n~ !->tc,ck of forci::n c01µ-J~?. -
tion.s. c1 c~,cr directly or V •: '. et:1cr ,;;·::h 
do:nc~tlc or forci,n a::ili:t lE: $ < ?orms 
BE-577 r.:1d BS-~? r1,S). ~ec 803.:!(ci.) 
( 1 l for f 1:rt!·,rr c:c '. ~! l. 

Cii l O , .Tr·rshl1> or 1, t lent 10 ;-~rcc·nt, 
but le~~ th~n 25 {l! t~ i-:· v0t1:::: 
s:~ck c,r fo:·f•\_:11 c0rp :) rL~.:.c1:--.s. o:- 1.!:~ 
er.::;tlt\':>. ~e!";t : :~ t-:·~·est in c.n t: :~~:~c\-.r ;~=- ~• .• :·d 
f orc·iGn cr.tcrpri ::-.e. hc!d Li tL:_•r dircct!v er 
to~:et1.~r \':i th dcn1r·st:r. c.fi'.!1~t tr~.; (F'C.rr::i 
m>~,77A>. &e } 8:l3.2(r.> OJ for fur -
t!1cr clctc.ll. 

(iii) lJnin cor-;>.J :-:,.tcd fo~c !.c-:-n L=-~~ cl~ cs. 
or other c!ir(·rt !ore: :-- n c~1:·rz\ : k·:-_5 C J!I -
duc~cd h:,· ~•. V::1:cd ~tJ.tcs l!. ::0:-~".) :-:.1 t r-j 
cntcrpri~t· or ot:lf'r b' .. ::1n c,~. c:·::[:;--::::::.u ·-,:1 
i:1 its o·.:.-ri. nr'_rr:c !n fcrc-: .-::1 cot;:i:r/. 
Thi~ ir.~'. ~::L:.-s 1:1 i:1i n~ c!:-.ii :1(:. o '.l cor•~r·.~-
sior,s , cx;:;~c,:-r~ t: c ;1 anc.! c!•;'.·(•10:;; ~1 '.::-, t, r.c -
tivitics 0r (,U"!.cr r,:-0~--,.,:rt:1 Lr·'.d by 
Unitcd E'.t:,tcs p.~r~o::s c:ire~! :;· or 
jointly v"·it!1 o~~ crs tFo~n n ;·,:-5 :0;. Sec 
§ 803.2Ud <ll for ·fun:-:cr c clf,:l. 

c:!) E3!ctcs and ln:.sts. Direct . for -
eir,n inw~trnent.s held by a C0:11e.s!.1c 
estate or trust, i.e .. :1.n cstrl~e or t.:-Jst 
crcatect under t ile ln1-:s of t:-,c 1,;,;i,r>d 
S t.'\tes o :- nn :: subd1\'lsion t'ic:·cof. s::~.!l 
lJe r eµort rct by the fld1:~:~ry and 1:0:. by 
a bc n cflchry, Such pro;;crt:-· rn t:st he 
repor ted wl:ctl:c r or 1.ot n:1y tc cn r !:c1r ry 
Is sub j ec t to th.! !;rn·s of t :,e l:r.!:.ed 
St.a tes or r.n:,- subdivis:on tl :C' rrof. 

(3) P cr son.s l.,ene,t:.cii:!.1!;,- intcrt"·str:d in -
pro;;.cr t v. If direct fo r c1,:n i:wcstmcnt.s -
bcncflcrnlly Oll'ncd t ,y :i pns :>!1 ~u:.;;ect w 
the jur isct;cticn of t he l l :1 : ·.cu s, .. ::iics 
were h clci t>y or In t lir n~me o! nnot11c: . 
only tl ,c J','rson h:.vin t: tho! benctkir. l 
Inte res t shnll r epor t . cxcc:,t as s;n:~1!:-
cnlly µro,·id,·cl In t1 11s ~.,·ct:oa rc,:nruln,. 
domes tic c- .,ln l<?s n nct t ru~ts. 

(4) /,f0r e. / /inn o :, c .-~rsc,:1 o,m1i110 en 
t nt c·rcs t Pl t he .s.:zr;: c f ore:{;:: or~,n;!:n. -
tior1. E:1c h owne r is r.-qu1rc'tl t-0 rt·;~,rr. 
if th r- ;n:~re;:ate OWll(T~lup c ~ tht" ~i!'.il-
i:t l l'd per ~urL~ in tlw forc1;; 11 oq; arn::1L1cn 



totals 25 percen t or mor-:: of the voting 
ge,curi!ies. H0wcver, C'Oin bined rer,orts 
• • "-Y be fl led to cover the t r:in.'.;:ict:o:1S of 

re than one owner. Wh ere combined 
'--n_,porl:s are fllcd. ull o'>:r.crs other than 

the rcporter <s> film,: the full re;iort re-
main lbble for the rcport. 

(5) Jr.st:.rance c01:t;:>ames. Reports :or 
forelr:n brnnchcs or subs!diarics are re-
quired on Form BE-5,81. 

. (6> Motion 1·ict1:re companies. United 
States prod uc-rrs or distr1bu~rs of mo-
Uon pictures o::>,crntmr:- in forc:r:n coun-
tries throu c~h s'..!bs~c.!:2..rtcs. af~!l1:it-cs or 
branches. mr,y Lle quancrly reports on 
Form B~;....35 m lieu o! Forms i>E-5~7 
and D~578: howe\'er, For.n:; DE-57~S 
and DE--57,A must be filed annu:illy, i! 
appllc1<ble. 

(bl Foreign business investment in the 
Unitcd States-< 1 l Bcsic requirement. 
A rrport is rec:uired to be !lied ?:ith re-
SIY.'Cl to C\'CrY rusi:.e!S-5 e1!tcr;-,rLse sub-
je<:t to the juri~c::c t:on of the llnitcd 
Sta~s in v.-hlch f o,c1:: n persons, either 
as incliYidu ::ls or ns r,::-1:i::tes ho!d a con-
trollinr: interest. or wh:clt 1s controlle·d 
In the 01annc·r i!lc!ic::tccl in subp:i.rn-
graph 12> .of th' s p:n~,,.:.ph dirrctly or 

• Indirectly by n foreL,n pers::m or P<'rsorLs. 
Such bu s:11ess en: e.;:,ri scs ~ha 11 ir.cludc, 
Lui- 1,ot be limited to. corporations. part-
nerships, in-,e,,t:-ncn:s m re:1! property, 
Jcasc:huld.,. eslaU's, trus:s. ::nd sole µ:-o-
prietor-"l1ips o;- o'. he r forms of outrit;ht 
individual owr.er~hip. 

(2) Foreign 'bc,;rficial in terest. • If the 
forcir.n controil:ng int,~:-est in a United 
SL'ltcs bu.•.ine.ss cntcrpr;se . inr.llid;ng 
com:nc·rci al n·:il propr rty, is held, rxcr-

cd or administered b;; a Un:ted St:,.tes 
'-- ..ate. tru1;t (inclt.;ciin.:? ir-rPv0c.al.Jle 
trus ts) . nc,1inc-~. :1r·cnt. rcpr.r~cnt:1.ti·:e. 
custodi~tn, or other ir:~er.:1r•c:i?.!·y of the 
forc h!n brn£'ficin! owners. such int.cr.nc-
ci1:iry ~h:1.ll be re~por .. .c:.10:e for re1xir: jn~ 
for the 1,u~ inr·ss ent crpr; sc t~1e re-qui red 
inform::tio:1 on l 'o:-:-n u:::.-r,os. Bi;..lj)G, 
BE--COC. l~ or BE--G:)SI, or sh:1il instruct 
th e U:1 ~~Pd States btLsinc.c:-.s C';1tcn,ri!C- in 
quts lio:1 to ~ub:nit the rC'-:;: .. nr cd infonn:1-
tio:1 . r-;1,~s c~oc~ n o•., rcllcYP the Unit('d 
St~tcs bu~:nrss rnr c:-;:::r:5f' 0f rC'~poP .. "il-il-
ily fo r rr;-... ,:-ti::c if s1,ch l1 ·,::sinC'ss -:·nt cr-
prisc h'.1s ~::--.ov:~crr: c 0f the cii:rct or 
indir<-ct ~o:--,~ir.n co::tro1hr.f; intcrr:;t., but 
only cnr r t'.'0rt ~ilvu!d o~ :,Jed for each 
!<u:::h enterprise. Fer the v1rpcs~s of 
this rq-o:·t. aC<'O'.mls or irn:1s:,.ctions of 
a t;nitrd StH t,~!; b~~~:1 c~s rn!erp~!:;e ~.vith 
:a Uniti:·d st~t '"'s r:::.!.:i~C. tru~t. norTilnec or 
;ithcr i:1t~ rn1r-,i1:: ry of fo:·c:,;n l>l'nrflc-i:ll 
'l ~:ncrs shall b,:- cons ' dcred as acc0unt.s 

,-pr tran~ac tio n:, with such ucneilcial 
,e:, t;·r.en. 

(3) Jn suranec com;>cni~s. Reports 
or U.S . br:rnrlies or suo,~1cliarii-s of for-

'!'. izn illSUC:11'.('(' ('(>[!lj.>:ll!l~S are rcc;t11rc-d 
- n i-'ona BE--GOG! . 

<4> Cnn,<olw'u!cc rc;nrfs . If n re-
:..orter hr-lc1 a ccntroli11: 1: interest in 
~ther t:nitcd S'.3t>'s entcr;iri.sc·s cnr:ar.ed 
n the .same type_ o! b,1~::1e .s.s ~nd is rC'-

n uirrct to IPPO,t, the i:1f0nn:it1011 re-
·u~stcd in thr r,·1Xlrt11,i: forms m:w lie 
·..on~:1c1·,!rd for .such rP\)()rler nnct cn-
..c,!)nse: .. p:·o,·,cetl all :IC'C(•llll!S arr fl:ily 
w:..~:;,i:,!:itcct A · 1:st of the eutt'rpri:,,·s 
tn-:iuc,' :! :n the consolidalions :nust oc 

rov!drct. 
'----

Cc) International recripts and ;xtll-
mcntl of ro l1a ltic1. liccnu fees. rentc ls , 
etc . Urntc<l s:..:itcs individuals and firms 
who have cntrrrd into a;:rcement.s with 
residen ts or r.overnments o[ !oreir: n 
count nes to ~ell or buy o:.itrir.ht or pro-
v ide or be provided with the use of mt:.n-
r.1ble asscL~ or rir.hts st:ch as pa~cnts. 
tediniqucs, processes. formulae. crs1;;ns, 
trademarks, copyrights. franc!liscs. m::n-
uf:icturmr. rights, and other sirrular 
intan"1ble prop':rty or rir.ht.s shall re-
port on Form BB--93. 

(~mT.: Film royl\.ltlcs. otl royI\l~ tc~. !ind 
other nst t.: r:il resou rces tn11nlr.~) royn.Jtlcs 
r.rc not re;,ort..a.blc 071 th1s !o:-m .) Co:11:1.1.nlc s 
le:u!:i~ or rcnt. l;1b m ::ic htnery. cqul:Jmcnt., 
etc .. should also rc~pond oo this !ornl. 

§ 803.2 F<7rms to be used and frequencv 
of reports. 

<a> Each 
mit repor ts 
a;);;!icc Ole. 
inve!>t:nent.s 

reporter is required to sub-
cm the f ollo--.. i:-ing forms, as 
<1> United States direct 

abroad: 

Form IJ F.-577 : One Porrn BE-577 Is to be 
fl.!rd quar!erly !or e- ach forctgn co:po:atlc,n 
~ir,x:ly o·,1,.':'le-d. hy t!"lc report"-:'!" ar.U.1or its 
Ca::1c s:'.c and !'o:-ctr.n aG'JI:l~cs to the cxter.t 
or at lcnst 25 pcrc!.':-1t of tot::il o:...:t...<..tan,Lnr. 
\'OtlnC" stock.. \\'hc!'"c 1norc :h:in or.c c! o..: r:..cs-
tlc ~~r11:~te has trnnsr.ct1ons ~.v!~·h, or lr.tcr--
ts: . .s la. tLe ~arne ! orch_~n corporatlo:1. c01:..sol-
lc!ti.tc-d rc·port..c: should he t~!c ti: cor.s,:d!d:\:cct 
:c;---'.)::.S n 1:i. y r.l ~-0 be fllr:d whc;e sevcr:1l : 0:-
ct <_; :1 subsi~ .. H;.nc~ orcr l:'ltc 1n t:1. c s:i:nc co\1;.try 
and industry. Rcpo :-ts a:'! P.;!-o r .. ~q 1...:1rc-d for 
dlrc-ct :r'dn~:1ctlo ns \":lt~ fvrc1~n c:1U:·q,n~cs 
Ir. wh!t::'h '.2!> r-~:-ccnt or n1 0:- t· c•r t~c vot!cr; 
st--..:r', ls htld i:hrouch priuuuy ! o:e!r:;n cut.er-~ 

Fonn 5E--5U: One Fonn BC-578 Is to be 
~!c-ct q~ . .:r, .. n.crly ! or each ! orc!r.n hrJ.nch and 
ot~-~r c lr ect.. for,·1~n opc rau :-ns of Arncr:c<1n 
rt-r .. :.-rt er!-. ~ncluct1: :~ 1ntn~n~: clr-.1m5. ell con -
ccs. :, '.on,; hc- ld d!ri•ctiy er ;Ltntl~• w1·.~ ot~:!.::-s 
:\nd 0:~~r p:-0;1-=-ny surh 11s JC ,\) C'~'..:itc but 
exc.i;~l::p; !:lrrtnc!ies C)! t,:-ir:Ls Pr u ~r-ur.i.n ce 
con1-;:--~.n:e.s. whlch are rqh1rt1.t-,!~ on Fo'.'!11S 
Or.-j·;,c,:1; 3nd BE-5'i3I rr .:;.p•~cUvr!y. &pn.r:it.e 
rcp-c.:-•_c; s!":ould be f:!ed ! o r r ~:ch f orei'"":n 
b1.'.:1Ch. \'.'h~ rc a rc;,v nrr. or !cvcral 3~~1-
i:itej ;_-:-:.i:" :-t c:.:. n cor.-:<"rJtl ()n ~. h::."i (or h~\·c) 
br.1:lc!"v:-s opc- r ?. t1:~~ 111 tl1c- ~:.\me c,:J~t::try, e r a 
Jo:n!. ~:-1:c:-cst tn onr- o r :nrre tranchts, cc:ir1-
~o'. !G J.trc.1 f{'JXJrts rnay br f,lc~l 

For..'1 HE-35: li11!tPd States moU0n pt~ture 
prcd•..1c~:s or d!~trtbtltJ')TS n:.:ly c!f'ct to Hie 
cne l''C'::n !;;F:-35 C}tI:\rtc·r!y f or cn<'h : (">rclr.n 
sub~'.lila.ry , a~ll1at-e o r t,:-:1nch. !n ilc-u 0! 
Ft1r::1s !:;S-517 or 573 . .:, s :lp;>llC~t.'lc. 1'~\{• 
tnst:u:::::.!ons as V:> c.-•J:11enh1;, .-i:1C cL,1:sol!d:t-
~t c.,r.s USct-ed !"•Jr Fon1-.s H~-:•77 anct y;a ;d!:o 
:\fl Fly tv fU :nr, on Fon!1 HF:-:.:.5. 

Fc:-m R£-!-78n: One :'c,rn1 :J.£-..57SB ls to t:c 
:-r!c-r.1 c:;1..:artrr!y !or (·:\Ch !urcif.n !)r:l!1C!: v! a 
l 1 •1l~cd St:ttf"S ban~:tr.r: lnst1t11110n. !'3(':.;,.:1r;H,.(' 
rcoo:-t..s should be :!h'd !o~ each r0rc:~n 
br;1nch: con~,,JHt:tt.cd :c-po :t.t. n1:1y hOW(''.'t-r b-::-
1'\ le-d. whrrc f>. l~nltt·d S:...'\tcr. bn.Il~ h:;.s s~vcri'.l 
bra:1chc:-: op,,.rnt.1nh 1n thr 5-.'.•11<<' r t·,un try. 

Ferm RF.-:,7s1: 0:1e 1-'o:--n1 P.E--57rH ~s to be 
filed a:1nus.lly for c:tc-.h f ;gr!::n lJr:1nc!1 o:-
~ub.c.lcH:ny .t! :,. Unltc-d .';\nt.;-~; !:1su r anre !JnL 
,!=:.f•p~u;•.te- rc,) Orts ~noulct bt' 1li1.:d ! 0 r C-.'.1.Ch f0r-
C'l~:11 br:1r1c-h: r c n.-oill'.:\tcd rr;K}rts. mn.v h0·.r.·-
~v~r Uc ~)!~ct ~-here- a l!nltl:d Str.~•s ~n. ... .:.Jra1H·c 
ct·~n1;..l:1 ny l!.,~ :.c-v,.r:i.l Uranc.ht·F. opieratu•r tn 
the sn..n~ r c0un rxy. 

F,11 m TiJ:-577 A : One ~·orm 11E--577A lc. to b• 
:-.:..-ct :~nn ua!I~ rn,·ennr. the fc•r t.·h:n (Hl:'\Jl l-
7 .. ,t :tni ·. ~?1 ,;:i,,·lltcJ: t:1c rrp1Jrtl"r nnd \t .c;; rl.\;!I"\C'S-
tlc ;, :':~t ::\t-t""!; o·.,:n In f'x,·rs'.i ot ~o pl·rcrnt. hu t. 
le~._ th :\T\ ~-"' pcrcrnt. of votint: -~•.t)('"k, c,r 
f'<}Ut\'~1lc11t ou..-ncr~.nlp In \1ntncorpo raLcd for--
Clt:n t'utcrprls.es . 
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Form EE-577S: Repo rt& coverln:; tran"'<:-
t1ons brtv.-~f'n prtm~:-y and secor:.dn.ry for-
c!~n corponttr,ns (c;cC" lnstruct!on 803.C(n ) 
for dcOn:t:ons) ru-, V> her.led on nn n.nr.u~I 
b::.s!s. Srparat~ re port:. &houJd he fl i ed f o r 
each se-cond:t.ry r o rrt'°n coq .. -or'\tlon o--;;.·ne-<1 
! :i.rou~h a prt:nfV'y ! orcl~n co rporat.lo!1. and 
tts toret•:!1 aC.i ilates !or v.·?'l!ch the L'n~tcd 
States C'QUlty :in1ount.s to 25 percent or more 
o! 1!.s voting scc1Hlttcs. However. fl. rc;,ort--
abte lnten~~t Is dec-rr.ed to eXl5.t oniy lf ! .. he 
Unltcd St.ate~ p:i.rent O'.l'ns 50 p crce!1.t or 
more or the ,·ot!n~ stock o! t he pr~r:11Uy 
foreign co rpor~tl o n n!lci. It tn turn o..-;-ns at 
lt:3.St 50 percent or L~e \·ott:z g !-tock c: t~~e 
secondary !orctr:n ori".a.nlz3.tt o n. 'I':-c.:1s:1..C -
ttons of do1nes!.lc af."',itn. t,.d cc:-n:1n.?1!(' S di -
rectly wtth £.Uch seco:1c.!!".ry !o:r: ~!1 c .'.""Jt;>c r :1..-
tt ons st;o~lct be trcs.tect 3.5 prt::-1n.r:; re'.!'. :!0:: -
shlps. o.nd. s.re rcportl\b:E" on Forn1 n:->5'7'7 on 
a. quarterly bo..-::!s. Co:r:blued r cp,.'"lrts ::1nr be 
flll'd where sevr~rul sccond.:try Co:-c !r::n c c rpo-
rstfons operat!n~ tn n·.e ss..nic cciuntry il.TC 
owned by the s.:unc- primary ! ci rc!t,~ corpora ... 
t!on. (See r.l•o I €03 .6(a) (2l .) 

(2) Poreit;n direct investments in the 
United Stat,-s. 

l'orm flE-C,JS: Or~e F'or:n B'!::-C05 t, tv be 
0.lC'd quarterly fer r:-i.c!"\ Un!t-:-d f;~a!cs ccr-
p:,ratton :?5 pr:ccnt. or 1:10!-c o ~ v:h t:!S e vo~1r!g 
~tcck is cv.-:1e;i dlrrct!y or tr. Glrcctly by o. 
fore•rr. pcr~vn{!l. l or onn1nl7.:1t!on (5) and lt.5 
l:n~tcc! St::1,tcs or ! orclcn ~~i:latcs. 

Ferm RF.-C OG: On£'- F<'rm !"'F,-006 is to t-c 
~:C'd q;.?arteri.y !or er.ch Unt!cd .Srr.:.c--: h!'~r.ch 
o! .:-.. fore ig n bu~Jt~ e.<:<; or£::.l:ilz<Hlcr1, o r ! or 
l•'i\$cho:<Js. rc:11 propf•fi .. y o r o:h!'r l!;.::£-d 
Sr:.itcs un1:1c or; ,n::,_tPtl bt:s!n~s~ prc::,c::.y 
o~ .. ,;n('d r.i:-c~tiy by a ferri~ n pe:s0:1 ti: c ·.~:'1!1-
!Z:lt!or: hut c:i:rlu c~lr:e l.Jrnnc~\ 0p-:-:-:i.ti0;1s l:1 
the Un!tcd 5ta:r~ of ! Cr t'!f!""I bac~:; nr 
t:1sur3.ncc cornr,.::.n'. rs. 

Form 1J£--(,O(. U: One Po:n1 P,F..,....C("jB Is to 

1

, 
be ftlrd qu ;irt-cr!v !or cr1ch t;n1t r-d 5~:. t-es 
~:anch or fl. ! orrt_-.:~ ... hi:!t1~,~ 1n_\: ~.'-.u~1:.:L 
\, hC"rr- ?. !orcir.11 L ,t.h. h ..... 1:1c,r e- , .. .:..,1 1.,; •• P 1 
t;:;l~r-d St;1.t..c;:; L:-;,.t1ch. coa~ol ld:ltrd r1..p-.. :n L\ i 
m~r :>f' O!ed . 

Fer,--m i:f:-ljf/(;/: Or1e F o:--:-n nr:---{/\CT 1,;, t r , he 
E!cd ?.nr:t.;::.lly f<•r r :1c h "Cn!:rd s•.r.•.-::-~- ~:-,1:H"h 
o ! a !'c1:cl•'.n tn~'Jr:uH,.<' ::rm. o; rc,i: :.;!·,\ 1. "\i 
St:1!. r•s ln~urancc cc,rnp:i.ntrs 25 p.:rct-.:nt r,-:-
r:.\0:c cf whc ... <:c votl~1~ !;t(..)Ck. Is held by !o-:-t' ~;::n 
owners. 

(3l Tntcrn:.tion:i l paymcnt.s of roy~.l -
tics, fe~s. et c . 

Form BE-93 : One }'\.")nn BE-~,3 ls t-0 
filed :\nnu'\J:y by r-:\ch l11~\tc--i St=lt" .. · !"'-Yr<c..r• P. 
or f!:r:1 re rr 1,·lr;r: f; c,rn ~0:c!?!l fr s. c; p~.·;::-:;: 
~() !'-2:- '.:'ir;nc:-~. r ,.:,~·r1i'..tc-s, !1ct:--~r!nr: :2c s. :-l!::!-
::l~:;. e!.c- ,, 2r1 ~:P? fr0:T1 t~!e use. ;:-u..:chr ... se- or 
<;:'.\k ot i:itanc!t>lC i.lS!\C't.S or r ic;~1t:,. 

<b l Frrq1:c11cl/ of rcPoris. T<eNr~., on 
Fonns BF..,.....57'75. 1.rr,;....5--;7:\. ;~.?--;',7G T. 
EE-CCCI :ind !J~;...93 rr:ust be fil ;·d a n-
nua1;y bcr-i!1r1:r::--r with a repo:-t c('l·,,rr::!c; 
the ca~rnC:1r or r1sca1 yco.r 1~161; :-l~-

ports 0n i ·'0?·n1s Hi~-:,77. DS-570. ::.;;~~.=:,. 
Bl::...578:3. ff!: .. '-C:05. BF~GO/j and };':c>f-f:.,3 
mu st- be' fi!-:·d qu:,.:tcriy l.Jc-,:;nni:1,: '>:::~, '.\ 
r eport for th,, first calendar or =!.,er.! 
r:ua rter uf l 9G2. • 
§ S03.J Rc-port:nq b;., banks and ini:lT -

c.nc.:c cor~q.-.:1nics. 
<a> Un:tci States ~c,iks, i11cl:.:r.::-:9 

CitJCHCics of fc rcinn C,ar...'•~-~. rr-;-, or!";::o on. 
For1 1!S BE-5/7. 57;';\, .');7:::~. 57Si! , 605 er 
COGI!. In ordc-r •.o a\'01d cu;,!,c;\,iC?: 0r 
claims or li:J.blitirs rrpori cd c1: ·r:~s-
u~:r Forc-i ~n E:-:rh:11~ ;:c Forms P,-: :t!ld 
3-:!. it:t.(':-ror.~p:\!".Y or hranch t\CC'::'i.1~~~..:; 

rr1>0rt.c-d 01~ c:.,r-:-11nerc•,: ~orr'!~s ~1~·~·.:--:.~ 
above ~t1ol!lQ r:<clt:dr- nccvunts ,,·it~) 0r 
invcs~rncnts in (or,.•,r: n b:;.ncl;cs 0r :-u~ 
sidiaries or ac.:-ot:uts with a !vr-:irc 



• 

part"nt or1:,1nlz:1t!on nnd lt.~ :1f'.illates .. to 
the extc: , t they arc incl!..idcd III tnc 
Treasury fon·ir.11 exchnn<;e forms. How-
ever. c!atn covcr~n :~ cn.rnin!!S. inco:nc, 
recs or othl'T chnrr,cs rcm1tt,·d or crcd-
lkd. er µenn'\nc.-:1t invcstmcll'.S nflt m-
clutl:,bic in the ·.r-rr-:csucy forms . should 
be refl~cted in the Cummrrce forms. 

(bl United States insurance com-
panies. United Stnles in~urance corn-
p1mes should file annual r.::ports on 
Form nE-5731 covcrir,r; t heir tr:c:1s:ic-
tions with their focei~n sub s1dianes or 

_ branches. or on Form !SS-GOC!. co·.-,·nng 
- their tran.s::c::ons with their foreign 

parent comp:irucs o r he:1d offices. 

,._,, 

I 803 .'1 Exc11:p'.io:-is. 
(a> United Stctcs direct i11t:cstmcnts 

abroad-< 1 l Ezcmp!io:i based 011 n:!w: 
of pr(j;>crty. A rC'portcr \,·i~ose p~o::-~rt;-
in fore ic:n coun tr ies o~hnwise subject to 
reporting h:ls an :1~~!~rcT:1tc v~luc o! lc~s 
than s2.ooo.000. at the be::innin,:'. o~ tr.e 
current c,ilcndar year \Jas~d on the 1·aluc 
o! lwlclin~s or ~ccnnllcs. r:quity i:1 sur-
plus :i.ccot1nL~. and !r.t,'rco:r.;,:my ir:clc\Jt-
edness or nc:t br:crich 111\'cs·.ment m 
forci !!!l countries. is not r c<]uircd to re-
port.' \'aluc is to be celerm111cd by the 
book value as carri~d on the bcc::s of 
the forcir:n on::rnization conw1 t.:·d into 
United State~ doiiars. Reports for indi-
vidur•. l forcii:n suh~:di:i.:·ics, atl:liatr:;, or 
br.i.nches (o,her tll::rn b:i.n;:sl v:hich :i.re 
inactive . or have a t;ook value of less 
than ~:;5_c,00 nt the bc'"'.inniu::: of the 

·calend:>.r ~-€':1r. can be omitted with a 
note to tll:1t. ef!:ec,. For forci ;-- n branc:1c.-s 
or banks. rc-p;:,rts are rcqt1ired i[ c:~!"1er 
<D the book value c~:cecds 5'.;~_oco or 
(iil the t otal as· cts exceed ~2.000.C'\J0. 

(2) Ccrla:n pcr.;01:s crellt;olccl r c:,c.rd -
lcss of the ai::o:ir:t or !::red of ;iropc-r'.11. 
H . .c:>Qrt n eed no'- be 1:1adc b:,· any person 
v.·ho is within any of the fol!o?;in!; 
ca.tcr:oriC's. 

1i> l--fcmbcrs 0f the Armed Forces of 
the U11i:rcl :5tnlcs scrvinE: ouL5ide con-
tinental t:nitcu ~t.,'.cs; 

<11> Citi:,cn-; o: t!:e rJnitcd States "·l:o 
pern1:1.r.rnt!y :-::?sid~ in 3. fo:cir:n countr :1 ; 

( !!i> O:!~ceL' or c:~1p!oycc~ of fo~e! ::!1 
• govC'rnrr~~::.ts :-t.Pd nH'tn b~rs of the :rnn!r-

1.liat i:- fa:ni!,cs of ~uc!1 ;w:·sons. ;.irr,•;id·: d 
~l:ey arc not cit izrns of the t':i itcd 
St:.a.tcs-: 

C:v l Hc!ir:io\:s b0d:cs. charitable or-
gan!1 :"\! .. !or.s :-ir.C ot!1er nrJnprofit orr,-=ini • 
Z.."lt:n, ~s cxcr;:ll !o:- int('rc~t..<: cf :Sl:ch 
·:;:·ot:ps ~n :fcr:.."'~r.a 1) :- ?.:1r.iz:1.tiot1s conduct.-
i:~g bu ,;;1;:~ss fc:r }.:':t11:~. 

\bi r·or,:;gn d:tcct ia~_:c5t1ncn ts in the 
United Stu tes--< : 1 ~xc;r:µ'.ion 1:csecl or. 
i·uiur. :r the ,-~!.!·:r ()! a bus1qt.•c;<:: O!T~ni-
za;.ion ioth L·, tha'1 ~- l: .S. branch or 
~.J.:t·ncy o! a ~0re:f! l' _b:\;":~) o~hr.rwi5r re -
c_uir(·d to re:--:)r!. !s h•::.5 u1~n 5~.cc,0.r ... ~-0 
::,t th e bcr:lnc.1n'! 0f thf' currc!tl ca:~r.d:1r 
yr:;-~r. ~uch :-i pt·rson or b'lsi. n c-~ or~~!.r..1t.1.-
li0!1 ,~ !10t r t'qu; :-c-d to rrport. ~1~,. v:-duc-
!5 to t- -~ c•:l.~n::1nrd by ti,e b<>o·,- valu e of 
the f; ru,·n c•.;·ncr·s ho!dtn!:S in I.lie sc-
curit : ~urplc!s accounts. and li:!tiility 
:1cco·:· ·, of th(' rc;'ort~r. For b:11tJ.:s . 
H'Po: : ::irr :criuir,:-d if total assc'...s 
,x• ,·, .< ~J.0•~0.':C•O. 

' I • Crr lai11 vr0rcrtv c.rcmpfcd. Re-
!)(', · , arl' not reo•.1ired !or !orcir'.n -
o ·•·:,qJ ;,~;eL\ :n t~e IJnitc-d Stair., :1<Jt 
tmploycd m conncct1on with a Unitcc:! 

St..1tes bw;!nl'ss enterprise controlled 
abrc:i.d. As.set.s of re!i;:iou~ boc,r~. ehar-
1t:1ble orr;a11i:'.:1t1ons or other nor:-prcrit 
org:rniznt1ons :1re cxr:r:ipt frcm 1 eporti:ir:. 
excrpt fc,r t!1c 1r,terrst of s·.ich ,:rnups in 
"Cnitcd ~t.:i.t~s entcrprtscs rr. rn:1niy co'n-
ductm;:; bus,ncss for p:o::t. r.e:11 or 
personal property acquired for 1wrson:il 
usr or occupancy by :i. !ort:ic:n owner is 
exempt frora rcportrn~. H o•.,·cver. mter-
c.5t.s m real prop~rty ill tr.i! UllltN States 
acquired for bu~mess PUr[)'JSCS by P. !or-
l'J(:n O'.\·ncr must be reported. except as 
otherwise exempted by t:1:.s s~ction. 

(Cl Jnt.:nwtiv11c.l rccc:p!s ant! PCtil-
me1:ls of ro ,,alt,,:·s. l:ccnse /<"~s. etc. 
Reports on I-'01--;:1 B.S.-03 :ire not required 
if the responc,;:nt·s annual forehc11 
receipts ancl µa:-:::1ents. co:1:b1n::d. of the 
types covtred by the form. :ire !ess thrm 
$~5.000 in the year covecd t.,y the report. 

sa3.5 General dc/initi0r..s. 
For the purpo~-c o: these repo rt.~. the 

follov,1:1~ ctctlnitions ar,.. prc!:c :- :i.)cd: 
ta) PCrson. "Pcr:;cn .. !'h~!l i:1.ciuc!c an 

incii,·:ctu::il. p:irtnership, n~.5ociatio:1 . cor-
por:ition, estate or trust or other or..;ani-
z:ctwn. 

c bl Person subject to the i•:ritr!iction 
of the United S!ctcs. (I> All:,· person 
ordinarily rc~:ctinr: in the United Sl:J.t<!S. 

<2) Any corp1)!·ation or o:her on~ani -
z:ction created or orr,:cnL:ed u!:c.!rr t!ie 
Jaw:; of the Ur.ited St:ctc; or. any St:ite. 
terr!tory. district. or ll'>"' ~ession thereof. 

(3) ,\nv other rcsic!cnt of tlle Unit,:?d 
States i11ch:Jin;:; branches cf forc,~n 
or~::.n!zatior;s, rr·al p:-opPrty , l~:i..~;r: ho!ds, 
scle pro;nirtorships nnrl p:-rtr1e:·c:~i;_1.;. 

. cl UniU:iL Stet cs. Unt'.cd !°>L :,ks sh:ill 
r.;··an t!lc 50 5l2.trs. the Di s trict of C,)-
lu:nbia. the C.\.l11l1:.or,,:c:cl:!. 0f P.;crtr; 
!'- .. o. and 1E1y t,:rritory or µosse.,s:on o! 
tbc un:tcd St:1.tcs. 

(dJ f'orc:,7ri. Forcirn sh:ill mean sub-
ject to thi! juri,.d::tisn of :1. country 
ot!1cr th~n thf! Cnit-cct f..) t:,,tc-s. ~nct 1•1:hcn 
applied to persons shall :i.1., o me:in not 
ordi:i:>.rily rc3idinr: withi1, the United 
St:1.t.c.,:;. 

(cl A!)ilictcs. (ll Any i:;rcu;:i of pcr-
~ons wi10 ordinari!y cxerc'rr! th~ir voti:i,: 
n :; :1ts in o. business or;: aniz~tion as ::. 
unit. 

(2l In relation to any coqcor~,tion or 
other organi7.:lt1on i: .. suirHr StJ)c~: or S!.rni -
1?.r securities. any pcr!:0:1 w!10, c.!i:-cct!y 
or indirectly_ o·.n,s, co:itroL. or holds 
·.\·1th powc-:- to vo•.e. 10 p(',·cent or more 
of the out..-::.~andin~ vctin& sccuritii.:s 
thereof. • 

,31 As to any other or.,.:cnization. ::my 
person ,._-ho ov:ns or cont rois 1:) l.)~~cc:nt 
or more of the cornpara\Jle ownership 
ri ght., therein. 
/,ny corporation or other bu.sine:ss 0r-
f!rt !1i;,-,:1: ~on of '.\·hjch a 1=crson ·,::is an 
af:i,!atc :clso sl!:J.il be d~emed to be 
a~iliatf"s of ench other. 

(f) Control or ccm/rn/lin'} interest. 
Con•_ro! or co:.troil inr. intcrc~t shall 
lll<·:111. for the ~tati~t :cal purporc~ o: 
thc~c re-ports. t:,c: direct o·xJ1e:;l~ip 
anri.-or i1:d1rcct c,wnrrr.hi;.i throt.:i :h 111-
termecliaric-s or a!li::atcs 0! 25 pcrccut or 
mer<· of thr voti111: ~cc•~nlic-s of :i cor-
poration or of otl,cr 0·.n:nst·:;, cqu;cic-s 
ll1 other typc-s of orr.::illt:'.:it:r,ns. lll direc~ 
co,!trul slwu !d be (!ec:ncd to exi st only 
if the U111ted States p:ircnt owns ~(} per-

3 

cent or rnorc of the ,·otln:; stoc1<: or the 
pnr:u:,· fore !".n cor;,or.~tlcn Rr",d It l..n 
t>1n1 owns nt lc:i.st 50 i~rccnt Ci : i1c vot-
ing stock o! the sccon<.!ury !orc!gu 
corporation. 

(!;) l-'r.r,:rit. P:i.ren t slir.11 mean nny 
person er r.f,\!in~d f:TOl.lP o! p,·rsor~, di-
rectiy ownlrn: 25 µ.-rcent er mere o! :t-.e 
votin;: securities of a corp,..1 r ;,.•.ion or of 
other ownership cqui tles i:1 o:her t,pcs 
of or~:\ni~ations. In some cases there 
may be more than one puent. 
§ SO3.6 Specific dcJ!n1tio~,1. 

(al Terms rc!atm,;, to the n'P<)rtin!J 
cf Ur:i lcd S/{!/Cs direct in!•estmcr./1 
r.broad. ( l) Pri:nc.ry fo!·c·i:·n or.;r.!11 -
zat:on sil.1ll i.'1clt.:de the fo'. !o"·in::; or-
,:ai:izations !0eat c·d in or t.:r:c~r t!'le 
Jurisd:.:tion o! n f orcir,n country: 

(il Any torei r.n corpor,1tton or v.-h!ch: 
ta) T1ic reporting o:r .rn.::-'.,tion o;;-ns 

25 p,::rcent or more o! the ..-ot;n;; sc-cur\-
tics. or 

(bl Tl:e rc~ortin 6 or,'.:rni,-'lt.lon os-ns 
less tha:1 25 percent of t:-,c vc-: :n<, se-
c-iri~i cs but :.u:iLn.t..-cs, ei•~f!cr c! ,:~~~~tic or 
forC'i :;-n . of "the rcpcrtin~ 0;:; c.n.'..-:at10 :1 
own adclitio:10.l voti:-1r; r~c:1nucs ~-~1:c~ 
when add•:c! to the :l!!lOU'.lt o·.:ncd by th•~ 
reportinr; cr;:anization to:.:.! ~S pcrce:-it 
or more. or 

(cl The r f'po rt ing org-arintion O?:ns 
nnne o( the votm;: sccunt:c:; but c.!0~s 
o-;v.n b::>r:ds. r,otcs. or other cc~ •.' i:C:'.l,'s o! 
ir.Ccbtl~dP.c:~s or ha~ ct1rc ·::: t <:::-~1. '. :r- •,_;J by 
exchange of mcrc!1.1ndi , e or r.: ,1ci•0 ri n;: 
~cr1,·ic-f•s. nnd 25 percent or r: :o :-c c! t!:c 
vot!n~ .'!LCUr1t1cs ~re ov:ned U:; u:'.1!;'.".tes 
rctomest!C o r forci;::n> of the rq.Xtrung 
orga111z:ition. 

<iil ,\ny part:!rrs:iip in , . .-h! ch a per-
son sub1cct to t.hc juri::(.: \ct: 11n er th~ 
U:iitcct Sl·1.lcs i;; 01:c cf U: ~ p :-~rt:·:f'r.5, 
whether r,encrnl. spccLll. li.:,cit~d. or 
ot.hc:r,--:1::~. 

<iii) };;;cnch: The inte:e3t of any per-
son subject lo the juricd id: on o! :he 
UnHPd St.:i.~cs ia property 1:1 Z-!1Y !c re: ,·n 
country :-tl~oc.1.r.cc.! to or !: (•::! ! i1 ~:-.c n2.:..:·.c 
or fo~ the use of :•:-i:t br;.,.:'l. C ·~,'.., :, er 
o[:!c~ ou~ s id,~ of U!C Vnitc d !.> ~~: ~s r~t:t! n --
t:i:ned L:,· ~uch pc-r~on for t j :r? tr:1.~.: ~--i. r:-

tion or 2..n.:,1 of h:s bthtrv··::s . l "'c : ~·:~ n 
opcratio!lS conci1:ct1:d t;:,• U: ~~l ·~cl St.;.r. c.1 
c0rporc1tiu:1s i:1 t~c1r o·.1; :1, [':2- ! :"'. C-S ~-:.r-.d r.)t 
thro1::..:h for:_·: c :-1 lncorpor.1c~ •,u (° '):!1;,~n i~.:S 
are to tc reported :> .. , tra,.r'.1 u~c:-,,•.:e:ns. 

<iv> Any Ou<;inc-ss e:1t~rpri~,c or real 
properly o·.-,ncd outri~:h~ by a r es:c:cnt of 
the United St:c~c:;. 

(2) "Sl'co:1d~ry !orc is n 0re :i.n'.z:=tUon'' 
f,r.:i! l :ncludc the followin c: o:-g:i.niza-
tions: c 

(il A for~ir.n orr.anintiC1:1 all:cd ·,,.-;th 
the rPµort~r throur;h the o•:;n\:rship o! 
at least ~O percent of Hs vot :i:7, . s~c·Jri-
ti~s or ot.Jwr ccrt 'I'.carcs uf ownr,rship 
by a pnm:,ry fon·is.:n or;'.ani:·.:•. tion. wh:c) 
in turn i~ ownect :,y the r('i:-crt1n ;: or;;:1ni -
z::?t1on to tl~r extent 0f r.t !r:1..c:t 50 pf:rce!1t 
of lt-5 voti:ig stock. giYrnr, the U.S. 
reporter a11 <JW!lership of at lc:i., t 25 
rwrcrnt of the secondary . !oreien 
orrnni7.alion. 

1;11 12r:inchcs of priurnry fc rcl r; n or-
f'.~:117..a t:0ns locate-a 111 counlr:es oUier 
th:i.n tr.,: primary on:R!ll7,,tioa ha·,e 
to be reported srp:irntel:,-. However, 
or:1nchcs or .sutnidi::irk:; of a pnrn;.,17 
forc-1.:n or1;nniz1<tion loc:i.t<:d in l!1e S(!.mC 
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'l:6untry and cngnced In the same tn,e of 
business n.s th e pnm:iry or,:an1,.,t1on may 
be combined and one report subm:tt.ed 
co\·erin,: the acl1v1 l1t:s of at! o! these 
ori:nni1.ations. The report must be a 
consolida ted report sho,;inc t l:r tot:il ac-
ti\·itics o! nll . orcam,.;i.~.ons and not a 
report o! th e prirr.:iry on:::imzat 'J rl :;ho·.v-
fng only the inl'eslmc:H of lhe w,mary 
In the secondary or,·an:::it:o..:s. Pro-
vide ll li s t o! 1dl on:amzauons included 
In such con.sol1datio:..s. 

(3> "Aswc1atcd" forc1,:;n or~an:zation: 
The ownershtr> of r.t lc:i~l JO percent but 
Jess thnn 25 p~rc cr.:. of the YO,,n;; s.:c11-
ritics o! a co::,0rn ;1on. or an cc;u1v,tlcnt 
Interest in ::i.n un :nco:v0ratrd fo,c ir:n 
oreaniz.:t.tion. hc-ld Cirt:ct ::,, by t~r. re-
porter and 1:.~ Untt ~d S:a,c5 ;,f;1l1a tes. 
shall constitute a ssoc:1t1on \'.·: •.h ttrnt 
orcanization fo r lh•~ p:1rp-_0 sc~ of these 
reports. N0tc tint ~~r.a ratc rl'; ,o rts :ire 
JC'qUired for c;:,.ch •·;:,.,_,,oc,.,t.ctl forei gn 
orr.11n iz:1tio:1." <Wll~n the ow11 ,·, >lii;, of 
the forricn o:- ra ni1_1 t 1on is ~5 ~rc~nt or 
more, either cntirciy t,y th e r, porter or 
in conjunction y;ith ?.ff:!!:i tcs. t!, t? ~orC'i:":n 
orr:aniza t ion must be rc ;>ortcd on .1-'orm 
BE-!'>77.l 

<b) Terms rclcU119 t o t he r c;:or ::n9 of 
forci~ dirrct i1, vcstmen t rn t he lJ11itrd 
States. Ol "B r?.nch'" sh:dl :r. c- :.n an 
un incorporat.cd llu.s!nc.,s e11ter~:·:5c suo-
jcct to th e: jur i~cict10:. of t: ·,e United 
~tatt>S c.ontrollr:d by a forc1 5n ~ -rso:1 or 

r, aniz3tic,n. rnclud inr.- all a~.o<:·!..s or l!a-
'-i.>iliti es connc'<'led w1tl1 t.l,e op,' r ::i t1oa, of 

,;uch a. br,.ncli. 

<2> "Reporter": Reporter shall mcnn 
lhc bus:nc-ss enter prise for which a rc-
por~ !.!> rc·c;uircd. If t he cntcr;.,nsc 1s m 
lhc n atu re of a lca.~chold or re.ii prop-
erty not idcntithblc by name. t he r ep'.) rt 
may uc t".lcd on l>ch:d! of the rer,ortcr by 
an ar.l'nt or rcµrcscntauvc of the foreig n 
benc!!c;al owner or by such o,,ncr. 
§ 803.7 t:sUnwtcs. 

Every Gucstion on tlte rrpo rtinr. !arms 
v.:h1rh :'.I. rrportcr 1s :-rq:.,: i r t.\ci to use in 
rendc rin::; l,i s report 1,1u·;t c<; an swered . 
H t he mfo rm:it1on is not ava 1!:1ble as 
specified m t!:e form. :i rc?.son:il>ic esti-
mate shouid be l'ntPrcct. hl.Jeled :is such . 
If the re is 110 basis for su,h an C'>tirr.ate, 
st::ltC . "unknown .. wJth an :iµµroj1nate 
c:,pl:inall on. Howe,·cr. if ::inct wh!:n the 
1:1fonn~.t1c?1 bccurncs ai.3.: l~d)~e. :\ ~upplc -
mcntary rt:port rnu~t b..: :·,:Lct promptly 
w1tti :i full expl:in::it10~1. 

~•)3 .8 Spc.ce 1:ot r.c ccfcd. 
Sµ~_ce not nrf"Jc-c o:· in:ipplicable for 

sup;,ly1n r: r l'~t:cstcd mfor:T.:ttw:i ~hould 
he left c1:tlrcly bl::in;; When til e- re is 
nothi1'.r: to rt';.,ort under any GUC5tion 
sc:itc "no" or "none." 

803.9 Sr,cc:al filrng pruc-cc'urcs. 
\Vl1cn d:ita s;1cc1fh'd on tl :c :·eporting 

forms arc not a\·ai!:tuk to tl, e r r[)Ortc r, 
or when co11snlidau0n bc:yc,nn tha t spc-
c:tical:y pro•:ided for :it.>o·;c \'. uuld reduce 
reportin,'. burtlcn w1th nut loss of ~icnifi -
c~.n t rnf orma t :o:.. tl,c rq:o rte r may 
:ipply to t he B:ilance o f P aymen ts DiYi• 
s1on of ttic O'.'.icc of Bt: .~ 11,r,s i:conom1cs, 
Un1:ed Stale~ Departm,ut of Commerce . 
for coi1sidcrat1on of. tk· ~µ~..:i.flc problcn1. 
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§ 803.10 Number of reports. 
Only the orlclnal report should be 

' filed . 
} 803.11 Time and place of /ilin,;;, n-p:,rts. 

Ju-ports on Forms DE--577. B;.;...573 , 
TIE-35. BE--578!1. BE-C05. BE--6 06 and 
DE--GG68 shnll t,,, filed on a q1.::utrrly 
basis witl', in 30 dnys or t!:c c!ose o! t he 
calrndar or n , cal period u3cd t;y th e re-
por ter Pxccpt for t~c !1!1al qu:i~:~r c: tLe 
c~tl cnda :-- or f2 scr\l yc"1.r w~cn re;"-J:-t.s rr:.ay 
be! filed w1tl!in •l5 ci:1:,:;.. P..{ ; ,c:u on 
I·'orm !3E-577S. BE-5';";:\. B::"",-5"; 8f, DT-;-
GOG I and B E--93 slJ :ill be fl led on an 
annu:i l 1..>as1s withm flO c:ays of the cl ose 
of I.lie c:ilend:i r or fisc;:,.l yea r. n~;x;rt.s 
~hould be sent to tlle lJc~:.rtm(·::~ of 
Cot;1n1crce. or:ic:~ of B~si:1,_·:js E.:0i10!111C7'. 
Bi..:-50, W:1 ~1,ill f'. lon 25 . D .C . If ::clc'i-
t 1on:1l time 1s n c·-::c!Ld tu prc,~arc tl:c re-
ports, a r e('J:.1cst f or ar: c·, tc-:'!s1on c,r t. ::-:i.c 
sl:ould be :iddr1•.•,,:d to li1c :100·,e o:::.:e. 

S03.1:! l 11/or11:at:on rc9ardin9 prc;;c.rc.-
tion of rt'POrts . 

Anyon,:, drsirin,: information concc:.1 -
in:.; tlu·s•~ ;·c).)O!'t.S, or c0p1c.<; o~ ! o :·zn~. :1!..:!Y 
apply directly t o tl1c' Un1t,.'d ~t~i tcs 
Drp:, rtm cn t of Cc:1,:ncrcc . O~ :cc of 
Bu~; r:c ss Ecc.,nomic.,. l~r;.-[Jo. \1/~ ~h 1:-.:;t,)n 
:.:s. D .C. E.,ch rcp::;rt:r1: form co;.::ims 
the s;Jcciflc m s truclloas neeced for 
c-omp:c t ion. 

,, 
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' ) 

... -



O.M.B. No. 41-R2390; A ~::>roval Expires Octobc-r 31 1973 le.. 
FORM BE-606B Identification DONOT US:: l 
111- 2g.73f . 

a. Quarter ended 
U.S. DEPARTMENT OF COMMERCE 

so .L AND ECONOM IC STATISTICS ADM INISTRATION 
BUREAU OF ECONOMIC ANALYSIS 

b. Name and address of U.S. reporter 

COHFIDEtHIAL QUARTERLY REPORT . 
TRANSACTIO NS OF U. S. BRANCHES OR 

AGENCIES OF FOREIGN BANKIN G c. Country of fore ign parent or home office 
FIRMS WITH HOME OFFICES 

[) U.S. Department of Commerce 
Industry 

Return completed form to: Bureau of Economic Analysis, BE-50 (II) Form No. I Washington, D.C. 20230 

\ -·- I PLEASE SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COUPLET/NG FORM 

Item 
No. Item description 

Amount I 
(Thou sands of dollars ) 

Items paid or credited to home office account (debit - ) (Sec Specific Instructions) 

Home office charges to U.S. branch for management services, 
1 fore ign expenses allocated , fees, etc. $ 

2 Fore ign taxes char ge d to U.S. operations ._ 

3· Interest . 
4 Net income (or loss) of U .S. branch (Period ) 

Net investmen t by home office in U .S. branch or agency (accounts with home off i ce) 
(Excl ude accounts reported on Treasury Foreign Excl1ang e Forms 8-1 and B-2. 
See General Instructions) 

5 At beginn in,: of quarter 

At end of auarte r 
~~.-----.--2 __ J.5r~1; I N 

l r . 
.. 

:ise no te 1n this space any qualifications which you feel mi ght be helpful. 
-

-; t . 
t 
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. 
. 
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GENERAL INSTRUCTIONS 

'-.irpo:;e - Reports on this form are required in order to 
provide rel iable and up-to-date information on the direct-
investment operations of foreign persons or firms in the 
U.S., affecting the U.S. balance of international payments. 
Related information is collected on Form BE-605, Trans-
actions with Forei gn Parents; BE-606, Operations of U.S. 
Branches of Forei gn Enterprises; and BE-606-1, Oper;tions 
of U.S. Branches or Subsidiaries of Foreign Insurance 
Firms. The following is a condensation of the applicable 
set of instructions and regulations; a complete set will be 
sent on request. 

Authority - Reports on Forms BE-605, BE-606, BE-606B, 
and BE-606-1 are mandatory under Section 8(b) of the 
Bretton Woods Agree ments Act (59 Stat. 515, 22 U.S.C. 
286[). The report has been approved by the Office of 
Manageme nt and Budget under the Federal Reports Act 

.(Public Law No. 831, 77th Congress). All replies will 
be held in coafidence under the provisions of Section 4(b) 
of that Act and Section 8(c) of the Bretton Woods 
Agreements Act. 

Relationship to Treasury Foreign Exc hange Forms 8-1 
:ind B-2 - lntercompany or branch accounts reported on 

,c Comr.:crce Fo; ..is BE-605 and BE-60GI3 should exclude 
accounts with a foreign parent company or home office, 

reportable on Treasury Foreign Exchange forms 8-1 and 
B-2. Data covering earnin gs, income, fees or other 
charges remitted or credited, or investments not includable 
in the Treasury Forms , should be reported here. 

Who must report - Reports on Form BE-606B are required 
from U.S. branches or agencies of foreign banking firms, 
except as exempted below. 

Exemption - A branch or agency of a forei gn bank is 
exempt from reporting if its total assets are less 
than $3,000,000. 

Consolidation - A consol idated report rr.ay be filed for 
more than one branch or agency of the same foreign paren t. 

Filing of reports - Form BE-6068 is a quarterly report. 
A single copy should be sent to the Bureau of Economic 
Analysis, BE-~0(11), U.S. Departmen t of Co mmerce , 
Washington, D.C. 20230, within 30 days cifter the close 
of each calendar or fi sca l quarter, except for the fin:il 
quarter of the calendar or fi sca l year, when reports may 
be filed within 45 days. 

Reques ts for extension of the fili ng dates, additional 
forms, or clarific otion of t he repoding requirer..ents or 
instructions should be directed to the sa~1e address . 

DEFINITIONS 

U.S. branch or agency - A U.S. business enterprise, 
not incorpornted in the U.S., owned and operated by a 
oreign person or organ ization. 

Foreigr. home office - A foreign b:mk co:-:ducting a 
busines s in the U.S. through a branch office or aeency 
(see definition). 

SPECIFIC IMSTRUCT!Ot--!S 

. -: te r all am ounts in thousands of U.S. dollars. The 
Jnding must be done by dropping the last three digits 

i n the followin g example : (Example : Sl,033,2-12 
:.;uld be reported as $1,033). Amounts of less than 
\) should be entered as "- 0-." If the information is 
• readily available, provide your best estimate and 
,rk entry "Est." 

lte m l - Report all payments for services of :i profes-
~ional, ad ministrative, or management nature paid or 
credited ·to the home office during the reporting period. 

FORM BE•006B \5·29•731 

Item 4 - Report the "Net income (or loss) of United 
States branch" after provision for U.S. taxes -and home 
office credits (royalties, service fees, forei gn taxes, 
etc.) charged to the Income Account of the branch. (Such 
home office charges should be reflec ted in items 1 and 2.) 

Items 5 and 6 - Net investment by home office in t: .S. 
branch should comprise all assets of the branch loc , • _ j 
in the United States including those carri ed only on h,,.: 
office books, less liabilities. (Sec General lnstructJ ,;.:,; 
above on relationship to Treasury Foreign Exchan£,e 
Forms B-] and B-2.) 

USCOMM•OC 



O~B No. 41-R23S9 Approval Expires Oct ober 11 , r,:,-3 

FORM B E-606-1 
IREV. 2·721 

U.S. OEPARTM C:N T OF COMMERCE 
Year coded 

I dent i ficot ion DO NOT USE -

SOCIAL ANO ECONOMIC STATISTICS ADMINISTRATION 
BURE AU OF ECONOMIC AN AL VSIS i---------------------------1---------1 

Name and address ·of reporter 

'--- CONFIDENTIAL ANNUAL REPORT 
TRAHSACTIONS OF U.S. BRAHCHES 

OR SUBSIDIARIES 
OF FOREIGN INSURANCE COMPANIES WITH 

FOREIGN PARENT OR HOME OFFICE 
Name of foreign parent or home office 

Please read Instructions on raverse side before 
complet ing form. Country of foreign parent 

!---'----------------------; 
TO: Bureau of Economic Analysis, BE-50(ll) 

U.S. Department of Commerce, 
1'ashington, D.C. 20230 

Item 
No. 

1 

2 

3 

4 

5 

-
7 

8 

9 

"'I 

- -

Changes in investment 
(Seo Specific Instructions) 

Investment by foreign parent or home office at beginning of year 

Cash, equipment, etc., received from head office 

Securities trarrsferred by head office 

Ma nagement fee s and other foreign expenses charged to U.S. operations 

Interest charged by head office 

Net unrealized c api tal gains or losses(-) 

Net income (or loss) of U.S. branch or subsidiarr (excluding unrealized capital gains or losses) 

Other additions (Plcaso specify tnajor items) 

TOTAL ADDITIONS (Item 2 thru Item 8) 

l- ,~ nch profits remitted to home office 

D,•·idends remitted to head office (subsidiaries only) 

Ot ~c:r deductions (Please specify major items) 

TOTAL DEDUCTIONS (Item 10 t!uu £tern 12) 

lnve 'i tment by forei g n parent or home office at end of year (Item I plus Item 9 minus Item 13) 

Chang e in home office account (Do not fill in) 

Item Increase in reserves for unearned premiums (non-life operations) 

Industry 

Form No. 

Amounts 
(Thousond" of do/lot s) 

Memorandum I 
__ _ ____ .__ _________________________ _L. __ ~----l 
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GENERAL INSTRUCTIONS 

P41rpose • Reports on this form are required in order to 
provide reliable and up-to-date information on the 
direct-investment . operations of foreign persons or 
firms in the United States, affecting the United States 
balance of international payments. Related information 
co..-ering operations of compa nies in indus tries ocher 
than insurance is collected on F orms BE-605 (trans ac-
tions with foreign p;:uents) and BE-606 (operations of 
United States branches or other unincorporated United 
States business of foreign enterprises). 

The following is a condensation of the applicable set 
of instructions and regulations; a complete set will be 
sent on request. 

Authority • Reports on Form BE-606-I are mandatory 
under Section 8(b) of the Bretton Woods Agreements 
Act (59 Scat. 515, 22 U.S.C. 286£). The report has been 
approved by the Office of Management of I3udget 
under the Federal Reports Act (Public Law No. 831, 
17th.Congress). All replies will be held in confidence 
under the provisions of Section 4(6) of that Act and 

ttion 8(c) of the Bretton Woods Agreements Act. 

Who Mus t Report- Reports are required from all insur-
ance compa nies or office s in the United States having 
a fo reign parent or home office, except as exempted 
be lo·,v. 

Fil 1'"'9 of Reports • Form BE~606-I is an annual report. 
\ s i ; le copy of each report should be sent co the 

urea of Economic Analys is , EE-50(Il), C.S. Depa rc-
.= nt c Commerce, Washin.::con, D.C. 20230, within 90 
, rs a ··er the close of each calendar or fiscal year. 

eques ,, for extension of the filing dates, additional 
··ms, .- _clarificition of the reportinp requirements 

m scn.: :ions should be directed to the same acidrcss. 

C..;•?mption • A U.S. organization engaged in the insur-
a f!.:: e bu si r:ess otherwise required co r·eport, is ex-
Ci:!;> ted if: (a) In the ccfse of U.S. corporations, the 
for e ign parent's share of the capital stock, surplus, and 
liab ilin• accounts has a book Yalue of less than 
$2,0:Jo:ooo, or (b) In the case of unincorporated U.S . 
hrnnches, the excess of assets over liabilities and re~ 
quired reserves in the U.S., at book value, is less than 
$2,000,000. (Valuation at beginning of year being 
reported). 

:onsolidotion • If a reporter held controlling interests 
in other U.S. insurance companies required to report, a 
consolidated report may be filed. 

DEFINITIONS 

U.S. Subsidiary• - For purposes of this report, any U.S. 
incorporated enterpise in which a foreign owner, or 
affiliated group of owners, holds 25 percent or more 
of the voting stock, directly or indirectly. 

U.S. Bronch - A U.S. insurance business not incorpo-
rated in the U.S., owned by a foreign person or orga n-
ization . 

For«:ign ParenJ • For ch_e purposes of chis report a 
foreign parent 1s any foreign holder, or closely related 
group of holders, owning, direccly or indirectly, 25 per-
cent or more of the reporter's voting securitie s, or 
analogous interests in an unincorporated business, or 
the foreign home office of a U.S. branch. 

SPECIFIC INSTRUCTIOllS f ,o,.u' , [ • 

amounts in thousonds of U.S. do~/-E ntcr a II 
rounding must be done by dropping the las t t hree digi rs 
as in the following example: (Example: S 1, 033 ,2,~2 
should be reported as S 1,033). Amounts of les s t h.rn 
$500 should be omitted. It will be ass umed tha t bbnk 
spaces, or entries ident ifi ed v:ich "O" or "-", reprc: -
sent amounts of less th 'l n S5 00, or of ze ro. If the infor-
mation is not readily availa ble , provid e your be s t e sti -
mate and mark entry est. (estimated). 

Items 1 and 14 - InYestmenc by foreig n·parent in U.S. 
company should compris e the ownership in the ca pica l 
stock, surpL,s and surplus reserve s , and Eab il i:ies 
owed to the foreign p:irenc, if any; investment by for• 
eign home office in United States branche s sh ould co::i • 
prise the assets employed by the branch less liabilitie s 
in the United States and required reserves. 

I terns 3 and 12 • Include in ire m 3 the v~ lue of U.S. or 
foreign securities owned by your head office and tr a ns-
ferred to your account during the year . If securities held 
·for your account were sold during the year incl the pro-
ceeds transferred to your head office, chis amount should 
be entered in item 12, with an explanatory note. Do not 
include in items 3 or 12 transactions in securities not 
involving the transfer of additional funds to or from your 
head office. In effect, changes in your holdings of 
securities or other assets of the U.S. subsidiary or 
branch should be segregated into chose which ari s e fr om 
your own operations and those w.hich rep:escnt addicion:d 
investments or disinvestments of funds of your head 
office. 

IICr'f°\Ul...,tl-nr .. n ~A - P7::> 
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FORM BE-605 ldentificotion JO NOT US5: 
ll ·29·731 Qu:ircer ended 

U.S. DEPARTMENT OF COMMERCE 
SOC . I_ ANO ECONOMIC ~TATISTICS ADMINISTRATION 

BUREAU OF ECONOMIC ANAL.YSIS Name and addres s of U.S. reporter 
'----

• 
CONFIDENTIAL QUARTERLY REPORT 

TRANSACTIONS WITH FOREIGN PARENTS 
Name of ioreign p arent 

Country of foreign parent 

Please see In st ructi ons on Reverse Si de Before 
Completing Form If thi s is :i fi r st report state industry and produc t or service Industry 

of repor ter 
TO: Bureau of Economic An:ilysis, BE-50(11) 

Form (\0 .. U.S. Deo:ucment oi Comme rce, 
Washing.ton , D .C. 20:.:.30 

Thou s:,n-.!s of doll.1e s 
ITEMS PAID OR CREDITED TO FOREIGN P AREN T (DEBIT-) after wit hholdi ni: c,1xe;: \ 

1. Dividends 
(o) On comn:on stock (Tax withheld i11 thousands of dollars ) 

(b) On preferred stock 

2. Interest on bonds, notes , advances, etc. 

3. Royalties , license fees, and r entals 

4. f"'.h arp,cs ior management, services, head-office expenses allocated, etc . 

-
N -.. f INCO:.IE AND RETAINED EARNINGS ThoCJ~.1;i,!~ of <'. 0l l ;1: J 
5. For.cihn p;,:cnc ' s equity in nee in..:ome (or loss) of U.S. company for: 

. 
(ol Quaner c-nded as shown ac top of r eport (If not available, ente r estimate) 

(b) Year ended (,mter once a year and gfoe endi11g date} 
.. 

Fore , ra:enr's equity in the retained e.unini::s (deficit) 
CCO'- • oi t;ie U.S. c ompany (e11te r once a year as of 
., di, . -:.7:c 10, 5(b) 
--·· 
• RC 'PANY A CCOU NTS , BONDS, NOTES, AND ADVAt~CES 11,ou,:ind, of do lh,, 

.• ST;, 1! :~ G WIT H FO RE IG N PARENT AND ITS FO R EIGN Payable br Due to 
; f LI;, :: s U.S. Company U.S. Company 

---·· -
7. (c.i .Be_;: i:-- ing of quarter . 

(l,) End ot quarte r -
i , 

(c) ~t·t chanr-e (Do i':ot Fill / 11) 

CHANCES IN HO LDINGS OF YOUR CAPIT AL STOCK AND. OR CAPITAL CONTRI BUTION BY YOUR FO R EI G N PAR E tn 
8. o. b. Tn,e of :,et·urity c. ~o. oi units d. Amount of transacttons (chous,u,ds of d0llars) ::ind me.ins 
Qlncreasc of settlement 

----, O ecre asc 

e. Olh t:r p art ies to uans,,ctions (Check 011<') 
~• fORi, r. Pncc·nt of i ssue ownej . 

bdtH<' uansaccions 
ou.s. 0 Foreign (Give name a11d address ·if fo rr·i~ri ) <",; I 

1: 
- ~ ,.. 

::ti ' 
.:i,. - - - - •. ., ______ - - -

.:t, aft , , ·.,asacr1ons 

'" ,. 
, , 

---



GENERAL INSTRUCTIONS 

Pu,;,ose • Reports on this form are required in order to pro-
··ide reliable and up-to-dare inform:uion on the direct 

~esrmcnt operations of foreign persons or firms in the 
U.S. , affecting the U.S. balance of international payments. 

Related information is collected on Form BE-006 , Opera• 
tions of U.S. branches or other unincorporated U.S. busi• 
ness of foreign enterprises, BE-606B , Operations of U.S. 
branche s of fo reign banking firms and BE-{)06-I Operations 
of U.S. bran<:hcs or subsidiacies of foreign insurance firms. 
The following is a con~ensation of the applicable se t of 
instructions and re gulations; a complete set will be sent 
on requc st. 

Authority . Reports on Form BE-605 and B.E-606 are man• 
dacory unde r Section S(b) of the Brctton \foods Agreements 
Act (59 Scar. 515, 22 U.S.C. 2860. The report has been 
approved by t he Office of ~1anagement and Budget under 
the Federal Reports Act (P ublic La,v No. S31 , 77th Con· 
gress). All replies will be held in confidence under the 
provisi ons of Section 4(6) oi that :\ct and Section S( c) of 
the Bretton IX'oods .'\greements Act. 
Who Must Repor1 • Reports on Form BE-605 are required 
from U.S. corporations 25 percent or more of whose voting 
securit ies are held directly or indirectly by a foreign firm, 
person, or affiliated group of persons. 

Exemp1ion. A U.S. corporation otherwise re quired to re-
port is exempted if the book v::ilue of the forei gn owner's 
holdin gs in securities , surplus :ind liability <1ccoun1s of 
the reporter is less than $2,000,000, or in the case of a 
bank, if total assets are less than $3,000,000. 

·-:onsolidot ion • If a reporter held controlling interests in 
other U.S. enterprises engai;ed in the s:ime kind of busi• 
ness and required 10 report, a consolidated re-port may be 
filed. 

Fil ing 'of Reports • F orrn BE-605 is a qu:irterly report . 
A sinble copy of each report should l,e :,ent to t he Bureau 
o ' EC't>nornic Analysis, DE·SO(ll), U.S. D ep::i rtment of 
C ,•"1merce, Xl'ashinpon D.C. 20230 , within 30 days after 
th <. close of each calendcir or fisc::il quarcer, except for 
the 'i nal quc1r1er of the ca!end::ir or fiscal )'Car, when 
r epo, <: maybe filed within '15 days . 

:-{ eq 1.. ·~ts for extension of the filing dares, additional 
fo rm s<'! clarifications of the reporting fC'quirements or 
,nstr '- ·(ions should be dire ct ed to the same address. 

-·rans.•ct ions or accounts with foreign affili,nes of your 
rarent .ompany should be included herein if they refer to 
the sai:1::- fo reign country. If they refer to a different 
foreign c0un try, separate reports or suitabre memoranda 
should b e filed. In p::irticular, royalties and service fees 

/ If • b_y t he reporter to forcir,n affiliates of the p.irent 
/~ • o rr.a&tzation sho uld be included in this report, together ,.~ (' . 
..., with a~i;elaced accounts payable. 
'C 
as 

DEFINITIONS 

rporolion •.'\business enterprise incorporated in 

the United St:ires or its territories and possessions. 

U.S. Subsidiary - For purposes of this report, any U.S. 
corporation in which a foreign owner, or :iffiliated poup 
of owners, holJs ~5 pc-rc<:nt or more of the \'oting stock, 
direccl}' or indirectly. 

Foreign Parent· For the purposes of rhi~ repon a. forei~n 
pa rent is any fort"it;n holJer, or closely rd.1ted poup of, 
holdt·rs, owning 25 percent or more of clw reporter's \'Otin g 
securities, ,'irecrly or indirectly. 

SPECIFIC lt-lSTRUCTIONS 

Enter all amounts in thousands of U.S. dollars. The round-
ing must be done by dropping the last three digits as in the 
following example: (E xa mple : $1,033,242 should be re-
ported as $1,033). Amounts of less than S500 should be 
omitted. It will -be assumed that blank spaces, or entries 
identified with " 0" or "-", represent amounts of less 
than $500, or of zero. If the information is not readily 
available, provide your best estimate and mark entry 
est. (estimated). 
Item l • 4. • Enter only amounts, after withholding taxes, 
paid or credited to the account of the foreign parent com• 
pany by the United Scares company during the reporting 
period. 
Item 3 - Report all royalties and fees includin g pa tent 
royalties, production royalties, copyright royalties, ere., 
as well as license fees and re ntal s paid or entered into 
inrercompany accounts during the reporting period. 
Item 4 • Report all payments or charges for proie~sional, 
administrative, or management services. 
Item 5(ol • This item should be reported each quarter for 
the -period shown in the idenciiication section of rhe report. 
If not available, enter best estimate . The amount entered 
for this item should represent the parent's equity in the 
quarterly consolidated net income (or l0s,;,) of your cor:1-
pany and it's U.S. subsidiaries or affili3tes , if any , before 
payment of common dividends, but afte r provi sions for pre-
ferred dividends 3nd taxes (except withholding taxes on 
dividends). Reporters engaf,ed in exu.1ctiH· industries 
should report net income before book dc·pletion ch nrf.es, 
except chari;c-s representing the amortization of the actual 
cost of capital assets. 
Item 5(b) • S:imc- as item 5(a) except that ;,mount should be 
ent<·red once a year on the repo rt for the quarter during 
which the rckv:int figures bc·c-ome ava ilable . 
Item 6 • Rc:pon your foreign [•:<rent's equity in your c o:-n· 
pany's consolid a:c:d re raincd earnings account as of t he 
end of the year shown in Item 5(L). 
hem 7 • Include in item 7 :ill intercompany accounts or in • 
debredness of your firm and its l;n,red States consoiid .1tc-d 
subsidiaries with the foreign parent whether cxprc-s:,.eJ in 
dollars or foreign currencies. If the currenc-y unit used in 
accounts rep;:,rced in item 7 is othe r th:in U.S. dol l~r'>, 
please convert to U.S. dollars using the exchange r:1cc nor-
mally used by you for such conversions . If an ::iccount con-
tains entries which ::ire denomin:nedin moreth:1:1onecurrc-ncy, 
convert all of th1:m to dollars and ag:;rc:;:;ate these :1ccounts 
to one dollar total for entry on the form. >iote th:it t:,c quar· 
ter's opening b:ila:-ice should reconcile with the nrc-vious 
quarter's closing baL,nee; therefore, the s:1mc e;chan re 
rate should be u sed for converting the opening balance as 
was used to con\'ert the closing balance on the previous 
quarter's reporr . A different rate might be used to convert 
the closin g ba!.rnce given on this report . If the clo'sing 
balance: as given on the previous r e-port was in error, please 
note the correcti on . Entries made in item 7 should be con-
sistent with entries made in items l- ,1 insofar as rhev re-
flect these items. f3anks should not include accow1(s 
report:iblc on Treasury Forms f3-I and B-2. 
Item 8 • Enter here any changes in your parent's and/or its 
forcign affiliates' holdings of your c:i;,it::il stock ir.cludini; 
preferred stock and common stock . Stock dividends, capi-
tal contribution s by the p:ircnt company, :ind capit-liizarion 
of inrercompany accounts should also be included but 
should be identified separately. If your co mp::iny is wholly 
liquid a ted or ~t•ld to U.S. interests, show th e :imount ob-
tained in liquid,ttion or sales price. Report .1lso the amount 
of profit or loss on the liqui d ation or s:ile of your conip,rny 
based on t he book value of the parc-nt's equit>· as shown on 
your books. 
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FORM BE-/.06 ldcntificotion DO t~O T USE 
(REV. 2·721 Quarter enJ ecl 

U.S. DEPARTMENT OF C OMMERCE 
so LAND ECONOMIC STATISTICS ADM I NISTRATION 

BUREAU OF ECONOMIC ANALVSIS Name and address of U.S. re pore er 

COlff lDENTIAL QUARTER LY REPORT . 
TRANSACTIONS OF U.S . BRANCHES OR OTHER 

UNINCORPORATED U. S. BUSINESS WITH 
FOREIGN HOME OFFICE 

Country of foreign home office 

Plcose see In structions on Reverse Side Before 
Completing Form. If 1his is a first repon state industry and product or In dustry 

service of reporter 

TO: Bureau of Economic Analysis, BE-50(11) 
U.S. Dep art ment of Co mmerce, 

Form ~o. 

Wasliin cco n, O.C. 202 30 

Item Changes tn invest ment of fore if; n ho me off ice Amou nt s 
No. (Sec Specific Instructions) (Thousan ds o! d o llars) 

1 !lame c-ffice account at be g inning of qu arter 

2 Cas h re mi ttances, or merchandise, machinery, etc., received from home office 

3 Fore ir, n taxes ch a rg ed to U.S. operations 

4 Other c red it s to h ome· offic e (R oyalti es , service fees, and other 
f o rcicn e xpen s es chert ed to U.S. operPti o n s , etc.) 

5 Intere s t 

Net rncome (or lo s s) of U.S. branch (P e riod ) 

7 TOTAL ADDITIO NS (I te m" 2 thru 6) 

8 Cash re mittances of inco me to home office 

9 A II ot he r cash re mittanc es t o home offi c e 

! - -
I J _ , 1pmer.ts of merc han di se, etc., to, or for the account of, the home off ice 

11 TOTAL DEDUCTIONS (Items 8 thru JO) 

12 ll o:-:e office account a t end of quarter (Item 1 + Item 7 - Item 11) 

13 DO r'OT FILL IN 
Cha r ~e in home offi c e ac count 

Remarl.:s - -
~• f 0 R~ 
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I . 



'---- GENERAL INSTRUCTIONS 

Purpose. Reports on this form are required in order to 
provide reliable and up-to-date information on the 
direct-investment operations of foreign persons or 
firms in the U.S., affecting the U.S. balance of inter· 
n_ation al payments. Related information is collected on 
Form BE-605, Transactions with foreign parents, BE-
60613, Operations of U.S. branches of foreign banking 
firms and OE-606-I,Operations of U.S. branches or 
subsidiaries of foreign insurance firms. The following 
is a condensation of the applicable set of instructions 
and regulations; a complete set will be sent on request. 

Authority. Reports on Form BE-605, BE-606, BE-606B 
and BE-606-I a:e mandatory under Section B(b) of the 
Bretton \i'oods Agreements Act (59 Stat. 515, 22 U.S.C. 
286f). The report has been approved by the Office of 
Management and Budget under the federal lteportsAc t 
(Public La w ~o. 831, 77th Congress). All replies will 
be held in confidence under the provisions of Section 
4(b) of that Act and Section 8(c) of the Bretcon Woods 
A ~reeme nts Act. 

Who Must Report• Rt"ports on Form BE-606 are re· 
quired from U.S. branches of foreign corporations, ex· 
cept as exempted below. 

Exemption - r\ U.S. branch ot~1crwise recuired to re-
port is exempted if the book value of th~ foreign 
o wners ' investment in the enterprise (branch home 
office account and / or surplus or liability accounts) 
was lc:ss th an $2,000,000. 

Consolidation • If a reporter held controlli ng interests 
in other U.S._cnterprises engaged in the same kind of 
business and resuired to report, a consolid2ted report 
may be filed. 

Filing of Reports • Form BE-606 is a quarterly report. 
A single copy of each report should be sent to the 
Bureau of Economic An:dysis, BE·50(Il), U.S. De-
p:utment of Commerce, Washing ton, D.C. 20230, within 
30 days after the close of each calendar or fiscal quar- • 
ter, except for the final quarter of the ,cn'lendar or fis-
cal year when reporcs may be filed wichin 45 days. 

Requests for extension of the filing dates, additional 
forms, or clarification of the reporting requirements or 
instructions should be directed to the same address. 

DEFINITIONS 
U.S. Branch - A U.S. business enterprise, not in-
corporated in the U.S., owned and operated by a 
foreign person or organization. 
Foreign Home Office• A foreign corpora tion con-
ducting a business in the U.S. through a branch of• 
fice (See definition above) . . 

SPECIFIC INSTRUCTIONS 

En1er all amounts in thousands of U.S. doll a rs. The 
rounding rr.usc be done by dropping the last three digits 
as in the following e.xample: (Example: $1,033,2 -12 
should be reported as SI ,033). Amounts of less than 
$500 should be omitted. It will be assumed th::it bbnl: 
spaces, or entries identified with "O" or"·", repre -
sent amounts of les s th :111 S500, or of zero . If the in• 
formation i s not readily avaibblc, provide your bes t 
estimate and mark entry est. (estimated). 

Items 1 and 12. Home office account should comprise 
all assets of the branch loc;ited in che United Scates 
less liabilities to U.S. residents. 

Item 6 • Report the "Net income (or loss) of L'niced 
Scates branch" after provision for U.S. t axPs and home 
office credits (royalties, service fees, foreign taxes, 
etc.,) charged to the branch. (Ic is assumed chat such 
home office charges would be reflected in items 3 
or 4.) Reporters engaged in extractive industries 
should rt·porc nee income before depletion charges , 
except charges representing the amortization of the 
actual cost of capital assets, 

Item 8 • If cash remittances are not segregated as to 
purpose, report all cash remittances in item 9. 
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TO 

o,,,Tl(lilf',lAL~M NO. 10 
... AY 1M:2 £01T ION 

_ .( .5A GEN. RE.G . NO. 21 

UNITED STATES GOVERNMENT 

Memorandum 
Mr. M. E. Blake 

Department of the Treasury 
Washington, D.C. 

1974 

FROM David S. Foster'J)_sr-

- SUBJECT: U.S. Tax Exemption for Foreign Governments 

Your memorand1.1.t~ of May 6, 1974, asked for a memorandum 
describing how foreign governments are taxed on their U.S. 
income and whether any distinction is made between invest-
ments through incorporated entities and investments in 
unincorporated form. 

Conclusion 

Foreign governments are generally exempt from tax on 
investments in the U.S. However , the exemption does not 
apply to the income of a separate profit-making corporation 
which is owned by a foreign government. Only the distribu-
tions to the government from such corporation (including 
dividends, interest, rents and royalties) would be free of 
tax. It is not clear what rules apply for investrnents in 
unincorporated form. 

Discussion 

Section 892 

Section 892 of the Internal Revenue Code of 1954 
exempts from income tax income of foreign governments 
received from investments in the United States in stocks, 
bonds, or other securities, or from interest on deposits 
in banks in the United States, or from any other source 
within the United States. (The text of Section 892 is 
attached, together with the text of the regulations there-
under.) The section does not exempt from taxation foreign 
source in~ome, which would appear to be subject to tax if 
effectively connected with the conduct of a trade or 
business within the United States. See IRC §864(c) (4). 

The exemption only applies to the income of - a "foreign 
government," which is not defined. Separate organizations 
which are controlled by a foreign government may be subject 
to different rules. Along these lines, the Internal Revenue 
Service has ruled that an organization which is separate in 

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan 
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form but wholly-owned by a foreign government should be 
treated as a foreign government for purposes of the exemp-
tion only if: (1) no part of the net earnings of the 
organization inures to the benefit of any private individual 
or shareholder and (2) the organization does not constitute 
a "corporation" as defined by the ruling. An organization 
is treated as a corporation where its purposes, functions, 
and activities, taken as a whole, customarily are attribut-
able to and carried on by private enterprise for profit 
in the United States. See Revenue Ruling 66-73, 1966-1 
C.B. 174, attached. 

The above ruling does not describe what is meant by a 
separate organization. However, the term may include a 
partnership, a joint venture and a trust, as well as a 
foreign or domestic corporation. For example, in 1967, the 
Service took the position in a private (unpublished) ruling 
that the Kuwait Development Fund was a separate organiza-
tion within the meaning of Revenue Ruling 66-73. It was 
also decided that the Fund was exempt from tax because its 
activities did not resemble those carried on by private 
enterprises in this country. Since a corporation is gener-
ally a separate entity, government-owned corporations such 
as Petrornin and SAMA would presumably be treated as separ-
ate organizations under this rule. This might or might not 
make them taxable, depending on the nature of their activi-
bies. 

Revenue Ruling 66-73 does not deal with a situation 
where a foreign government operates a business in the 
United States directly as if it were a proprietorship. 
Although the literal terms of Section 892 would seem to 
exempt that income from tax, the Internal Revenue Service 
might treat the operation as a separate entity. We cannot 
predict how this issue would be resolved. This is a mat-
ter which must be initially considered by the Internal 
Revenue Service. It is therefore advisable that foreign 
governments seeking to operate businesses directly in the 
U.S. request advance rulings from the Internal Revenue 
Service. It may be possible to arrange a meeting with the 
Internal Revenue Service to discuss these issues if you 
wish to do so. 

In the event a business directly owned by a foreign 
government is taxable by the U.S., it would most likely be 
taxed as a foreign corporation. In this case, it would be 
taxed at a flat 30 percent rate on certain types of U.S. 



- 3 -

income, such as dividends, interest, rents and royalties, 
(but not most capital gains) unless such income is effect-
ively connected with the conduct of a trade or business 
within the United States. IRC §881(a). Income effectively 
connected with the conduct of a trade or business with the 
United States is subject to tax at graduated rates. IRC 
§882 (a). 

As a practical matter, we think it unlikely that a 
foreign government would conduct an enterprise in the 
United States directly. It would do business through a 
separate entity (normally a corporation) in order to limit 
its exposure to liabilities. Operation as a proprietorship 
would expose all the assets of the foreign government, 
wherever located, to claims and other liabilities connected 
with the business. Accordingly, it may be academic whether 
Section 892 would exempt a government's income from the 
direct conduct of a business. The difficult practical 
question is probably whether a partnership in which a 
foreign government is a limited partner is a separate 
entity for purposes of Revenue Ruling 66-73. 

Tax Treaties 

A bilateral tax treaty would be an appropriate means 
of clarifying the manner in which a particular foreign 
government and instrumentalities of that government would 
be taxed. In the U.S.-USSR Income Tax Convention (which 
has not been ratified), for example, many items having a 
U.S. source, such as rentals, royalties, dividends, and 
income from the use of industrial designs or processes 
are exempt from U.S. tax. 

It is highly unlikely that the Senate would ratify 
a treaty which exempts from U.S. tax operations of the 
type covered by Revenue Ruling 66-73, because such provi-
sions would allow a foreign government to be in a position 
to compete unfairly with U.S. businesses. 

Tax Planning 

Assuming that business operations of a foreign gov-
ernment are subject to tax, careful tax planning (involving 
the use of depreciation deductions, corporate debt, 
licensing arrangements, etc.) could greatly minimize any 
ultimate tax liabilities. 

Attachments 

cc: Messrs. Lerner & Patrick 
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Ul4190J INCOME OF FOREIGN GOVERNMENTS AND OF 
INTERNATIONAL ORGANIZATIONS 

.. 

, .. , 
Sec. 892 {.1954 Code]. The income of forcir:n r,ovcrnmrnts' or intcrn:itional 

orr:-anizatious rccci\"Cd from investments in the United States in stocks, bon<ls, 
or other <lonieslic securities, ownc<l by such foreicn r;ovcrnmcnts or l,y intcr-
natio11al orr;anizations, or from interest on <lcposits in l,:rnks in the United St:ttes 
of moneys Lelo!1r,i11g- lo such foreign governments o r i11tcrn:ttional ori:;:rn:z:itions. 
or from any (lllier source wi1hin the Unitc<l States, sh:ill not be included in cross 
income and· shall be exempt from taxation under this subtitle. 

: .10 Committee Reports on 1954 Code 
Sec. S92 were reproduced at 553 

CCH U 4190.10. • 
... : 

• Regul.,tions . . . . ., .. 
rn 4191) § 1.892-1. Income of foreign government::. and international 

organizations.-(a) Foreig11 govcn:rncnts. The exemption of the income of 
foreig-11 g-overnments applies also to their political subdivisions. Any income 
collected by foreign g-ovcrnments from investments in the United States in 
stocks, bonds, or other domestic securities which are not actually owned by, 
but arc loan ed to, such foreign g-overnmcnts is subject to tax. 

(b) lntcrnatioli al organi=ations-(1) Exempt fro 1;z tax. Subject to the pro-
visions· of section 1 of the Intcrn;:itional Organizat ions Immunities Act (22 
U. S. C. 283) (the provisions of which section arc set forth in paragraph (b) 
(3) of § 1.893-1), the income of an international organization (as defined in 
section 7701 (a) (18)) received from investments in the United States in stocks, 
bond s, or other domestic securities, owned by such in ternational organin .tion, 
or from interest on deposits in banks in the United States of moneys hclonbing 
to such int crnation:il oq:~:1niz;ition, or from any other source within the V nite <l 
States, is exempt from Federal income tax. 

(2) lncoille received friar to Prcsidcllfinl dcsig,;ctioa. An organiz;ition 
dcsignatC:<1 by the Presi<lent throug-h appropriate Executive order as entitled 
to enjoy the privileges; exemptions, and immunities provided in the l 1~ tcr-
national Organizations· Immunities /\ct may enjoy the benefits of the exemp-
tion with respect to income of tl1e prescribed c11aracter recei ved by ~uch 
org:rnization prior to the date of the issuance of such Executive order, if (i) 
the Executive order docs not provide othenvisc and (ii) the organiz;iti o:1 is a 
public international org;inization in which the United Sta tes particip:1.tes, 
pursua~it to a treaty or ur.der the authority of an act of Congress authorizing 
Stich particip:1tio:1 or m:1.king- an appropriation for such participation, ~t the 
time such income is received. [Reg. § 1.892-1.] : •. 

. . <: t - . ... 

·, • .01 • Historical Comn:7nt: Proposed 5/1/56. Adopicd 10/23/57 by T. D. 62SS. 
745 CCH-Stanclard Federal Tax Reports • Reg. § l.802-l )I .Z l !H 
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UNITED STATES c.;OVERNME!\T DEl'ART!\IE:.JT OF J l '~TICE 
I 

1.lie11ior arlduni Antitrust Division 

TO Keith Io Clcarwaters DATE: May 13, 1974 
Deputy Assistant Attorney General 

60-03 
FROM Joel Davidow, Chief 

Foreign Commerce Section 

SUBJECT: u .. s. Antitrust Law and Foreign Government 
Inve s trr.en t in America 

Preparatory to a 1,1ay 15th meeting of the CIEP 
Reverse Inves t;nent Study, you asked me to research the 
apolication of UoS• antitrust l aws to acquisition s or 
other activities in the U.S. by foreign governr:1ents or 
.r: • 1 • • ,,.,., • • J:orc1.e;n government-mvnec entit ies . 1ne question mus t be 
an:)1:-.;-c:.:-cd by analyz ing both the scope of the Shcrm,::m and 
Clayton Antitrust Acts an<l the relevance of the 11 sovereign 

• 
0 t JI , t • l.ITi.!.T..ltl '.L -y GOC rine. 

By its t er:ns , the Sherr:1::m Act cnn be viol2tcd by any 
person or persons. Section 8 of the Act indicates that 
th~ word person includes any corporat ion or association 

; 'existing under or authori2ed by ••• the l2ws of ~ny 
forci ;:;n country. rr r-:o mention is ra;1de of forcitin sovcre:i3ns. 
Gcnc}:ally, American courts have t2l<en the position tlw.t, 
nthe Sherm.::m Act docs not confer juri.sdict1.on on Unitccl 
States courts over nets by foreign sovereigns. By its 
terms, it for'oids only anti-comµetitive -practices by persons 
a1Q,Co·ro1-".,_l.,QD J1 T-1-----o .... •' ,,_ r ~.r:.! .• ... rrc•,,. '1"\"'{~..,,..,, I -P ul- • So 1..TILC:i:'."ciil,;..J.lC~,n , .8 .L1-D.L ,1 , ,O in . v . .... C .. u.L. 0 
Mnr~ _;d.bo Ir.c. , 307 F. Sup~) • fZSl, 1298 (Do uc:L 197'JS~---
110~~0er , that court relied on a statement in an article 
by Wilbur Fugate, which statement is actually nnrrouer 
than that of the court. Fugate wrote that the Sherman 
Act docs not apply, 11if the acts are tho se of a foreign • . rl . . . . ' . . , 1 ,.., soverc1.gn WJ __ nn its 1nr1.soictJS_~ . . .. rugate, 
''Antitrust Jurisciiction and Foreign Sovereignty, 11 

49 Va. L. Rev. 925, 932 (1962) (Emphasis added) 

~· 
_.).. .:i., ., '\-· 
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,. 
Old Section 7 of the Sherman Act, providing for 

treble damage recoveries, was recodified as Section 4 
of the Clayton Act. In two treble damage cases involving 
Sherman Act offenses (i.eo, price fixing), the dis ,trict 
cour ts h ave held that the Government of Kuwait and 
the Re1)ubl ic of Viet Nam are 11oersons 11 entitled tb 

l • ' 

seek damage recoveries o In the Republic of Viet Nc',m v. 
Charles Pfizer case, the Department o t Justice f ileri 
an amicus n:21:1orandurn. urging that the Republic of Viet Nam 
should be considered a person for Clayton Act purposeso 

It is well-settled that the Sherm3.n Act no~lies 
not only to conspir~cies and monopolization bu~-also to 
majo1 anti-competitive mergerso United States v. 
Bank of Lexingto~, 376 UoSe 665 (196i). 

IIo The Clayton Antitrust A~:.t 

The major antitrust wenpon against anti-compe titive 
mergers , acquisitions or joint ventu~e s is Sect ion 7 
of the Cla yton Act, as amended in 1950. Sectio:1. 7 
by its terms applies only to transac tions by a 11corporntion 
engaged in corn::.ne rce. ;r If the acquisition is of assets 
rather than stock, the Section only applies to corporations 
subject to the jurisdiction of the Federal Trnde Com::;1ission.' 1 

Section 4 of the Federal Trad2 Co11sr1iss ion Act defin~s 
corporatio.:1. as an entity 1 1or~.:mizcd to carry on business 
fdr its own profit or that cf its m2m.bers, o o •

11 thus 
implying its lack of applicability to non-profit organizatio~s , 
such as public entities. 

IIIo Sovereign Im:nunity 

The UoS. State Department and most American courts 
have consistently held to the principle that a sovereign 
foreign state cannot be sued in the United States without 
its cons ent . See, e.go, National City B2nk Vo Reoub]ic of 
Chin;:. , 348 UoSo 356 (1954)0 The major exceptions to 
this rule occur ivhen the forei gn sto.te engages in a 
commercial rather than governmental activity and does so 
through a separate corporation organized f or such a purpose 0 

In relation to antitrust enforcement, the most rclcv2nt 
case appears to be United Stat0.s v. Dcutsenc~ KaJ.isvnd ilca t 
Gesell~hnft , 31 Fo2d 199 (SoDoNoYo 1~29). There the 

2 
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United States sued to enJoin antitrust violations in the 
sale of potash . The French ambassador intervened, arguing 
that one defendant was a corporation 11/lSths o~med nud 
controlled by the French Government, with delegates of 
four French ministries sitting on its governing bo3rdo 
It was argued that the suit was thus one against t he 
French Governmento The court rejected this argument on the 
ground that the corporation was a juridic entity 
distingui shable from the foreign governmento 

Years later, in the international oil grand jury 
invest igation , a district judge quashed a subpoena 
to Anglo-Iranian Oil Coo because of a note from the 
British Government claiming that England contr olled the 
company and desired that the docu:n2nts not be proc1uc r: do 
The Antitrust Division relied on the French potash case , 
but the j udge distinguished it as follows : 

However , the French Government was involved 
in a cormnercial ven Lure, entirely divorced 
from any governmenta l functiono There 
is a vo.st distinction b2tm:.en a .senfc1.ring 
island-na lion maintainin3 a constant supply 
of mnritim2 fuel and a govern ... 1ent seeking 

• add ition.:11 r evenue in the Ame::rican mark.ets 
and causing a direct injury in the United 
States to our domestic coin..uercial structure. 
In Re. Invcstig;-;.tion of 1:-:orld 1\rran~errents, Etc ., 
T3 F:RoDo LOO, 291 (DoD 0 G~ 19)2) 

Conclusion 

It may seem a technical di s tinction, but I believe 
tha t our ability to challenge a foreign government acquisi-
tion of a U ,. S. company would probab ly tm .. "11 on whether 
the acquisition was carried out through the use of a 
separate corporation or tn1st which genera lly eno-agcs 
in com.:"11ercial activity. Even then, difficult pr~bler:1s 
of statutory interpret.:ition and sovereign i mmunity are 
present .. 
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MEMORANDUM 

t 

COUNCIL ON INTERNATIONAL ECONOMIC POLICY 

... ..;: 

fHE WASH1~GTO"\" POST Friday, .,tar 3, 1974 D 11 

Reutrr 

~E\V YORK, :\iay 2-.-\ny can buy our stock, including 
• Saudi .\ rabian int.crest in 

buying into four ;::iant Amer-
ican oil companies faces lit-
tle opposition, according to 
government and indu3try 
sources. 

ti .S. laws, designed to pre-
vent companies from lessen-
ing competition, '·ne\·er en-
vis ioned direct go\·ernrr:ent 
purchases," a top Justice 
Department cfficiai said ,c,. 

day. 
Deputy assistant attorney 

ge11cral Keith Clcarwatcrs 

Saudi .-\rahia." 
One administration offi-

cial said that the govern-
ment could oppose the pur-
chases on grounds of na-
tional security, but even 
that seems unlikely at the 
moment. 

'·Since those companies 
!'ell ft:cl to the Defense De-
partment and ha\·e other 
'.!o•.-crnmcnt contract,. theo-
1 ct1callY, a forci :.:n !!,wern-
rnenl in control wnulci cer-
tainly not be in our best in-
tC'rCSlS." the ofiicial said. 
··.cut ~ince tii;s is all so hy-

pointed out that present an- pothetical ,it any rate. r 
tarust !:rn~ appiy on!:,· to rnn·c sec us d0ln'.:! an:,thin;; 
c:orpora:io,is. n,1t to cour,- niJrJUt it yet." 
t ries, which, in theory at If the Saudis actuallv zo 
least. would !!i·,e the ::=.audi a:1cad v. it 11 the stock ht;~·in:! 
;;overnmer,t a free har.d . plan r. he cost would be enor-

Two newsn::ir;ers i:1 I..;:u- mnus. C\T!l ior a countr11 
'\ait rer,oncJ y~cterciay ti,at ti1at couid cam S:20.000 mil-
the Saudis ,:re interested in lion this year from selling 
b uyin;:: lar;e ~toe;;: rntercsts oil. 
in the four .-\ mcrican part- Exxon alone has close to 
ners of the .-\rabian . .\mcri- 250 million share, issued 
can Oil C'0n1rany El'ilin:; for about S3v each. 
( . .\.R . .\.:\ICOl-Exxon Co:·po- Just to buy a 5 per cent 
rat ion, Texa co. :\Iobil Oil interest in F.xxon-2 per 
and Sta ndard Oil of Califor- cent more ti1ari the amount 
nia. held by Ch::i\e :.\Ianhattan 

Spokesmen for the four Bank. the hi c:·.zcst owner at 
companies drclincd to ol:cr 11:-cscnt- thc .\rahs would 
any confirma tion oi the re- iiaH' to pay in the nei<::hbor-
ports, but an Exxon official ];0od of Sl billion.stock mar-
said "Anyone who wan•.-!tet--analysts estima te. 

lo 





May 15, 1974 

MEMORANDUM 

To: John Niehuss 
Assistant Director 

From: 

Council on International Economic Policy 

Andrew P. Steffan 1\J~-
Director 
Office of Policy Planning 
Securities and Exchange Cowmission 

Re: Response to CIEP Study of Investment 
in the United States by Foreign Governments 
or Government Controlled Corporations 

I. Application of securities legislation and rules 

and regulations thereunder to investment by foreign 

governments or government controlled persons. 

The federal securities laws generally do not 

differentiate between foreign governments and other 

persons investing in U.S. securities. The only instance 

in which there are distinctive requirements made of 

foreign governments is in the issuing of securities. In 

this case, there are specific forms of registration 

statements (under Schedule B) and annual reports 
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(Form 18-K) which are applicable to foreign governments. 

The reporting and disclosure requirements of the 

Securities Exchange Act of 1934, specifically Sections 

13, 14 and 16'.thereof, do apply to foreign governments 

and government controlled corporations. The statement 

by Chairman Garrett on S. 2840 before the Senate 

subcommittee on Foreign Commerce and Tourism, a copy 

of which is attached, comments more specifically on 

these requirements and their application to foreign 

investors. 

' 
II. Existing government or government controlled 

~ctivities in the U.S. 

Iri response to your specific question, we are 

unaware of any U.S. broker-deale-rs which are owned 

or controlled by foreign central banks. 
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STATEMENT BY RAY GARRETT, JR. 
CHAIRMAN OF THE SECURITIES AND EXCHANGE COMMISSION 

BEFORE 
THE SUBCOMMITTEE ON FOREIGN COMMERCE AND TOURISM OF THE 

SENATE COMMERCE COMMITTEE 
ON 

S. 2840: A BILL TO AUTHORIZE THE SECRETARY OF COMMERCE 
TO CONDUCT A STUDY OF FOREIGN DIRECT AND PORTFOLIO 
INVESTMENT IN THE UNI TED STATES AND FOR OTHER PURPOSES . 

Thursday, March 7, 1974 

Ir 



Introduction 

We app~eciate having the opportunity to comment on 

your bill authorizing the Secretary of Commerce to conduct a 

study of foreign investment in the United States. We support 

the study you propose and look forward to cooperating with the 

Secretary of Commerce in this endeavor to the fullest extent 

possible. 

The growing internationalization of the . securities markets 

since the late 19SO's has raised important issues for the 

Commission. Although certain data can be gathered from our 

files and our prior experience, in many cases we address questions 

relating to foreign investment with less than complete information. 

Generally speaking, we receive data only on investments in publicly 

held compan~es and then not until an investor has acquired more 

than a 5% beneficial interest in a class of equity securities or 

intends to make a cash tender offer for more than a 5% interest. 

Since our ability to segregate and compile meaningful information 

about foreign investors and trends in foreign investment is quite 

limited, the collection and analysis of information on foreign 

investment in the U.S. contemplated by the proposed bill could 

be quite useful to the Commission in its administration of the 

federal securities laws. 
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Background 

In general, the statutes which set forth our federal 

securities laws do not in themselves make meaningful distinctions 

based upon the nationality of issuers or investors, except in 

the case of foreign governments. Most accomodations under securi t i e: 

laws with respect to differences in nationality have come about 

through the 'Commission- actions in adoption of ·rules and policies. 

In the early 1960's a number of foreign issuers sought 

to raise capital in the U.S. markets, some of whom found difficulty 

in meeting the registration provisions of the securities acts. 

In certain cases, the Commission was able to modify its require-

ments to facilitate offerings by foreign issuers without com-

promising tbe interests of U.S. public investors. 

In spite of the imposition of the Interest Equalization 

Tax in 1963, which reduced the appeal of foreign securities, the 

number of foreign issues traded in the U.S. markets increased 

during the 1960's as U.S. investors discovered the rapidly growing 

economies of Europe and Japan. In response to the growing interest 

of U.S. investors in overseas corporations, Congress in 1964 

granted the Commission authority to exempt foreign issuers in 

whole or in part from the registration and reporting requirements 
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of the Securities Exchange Act of 1934 which apply to U.S. 

companies. 

The 1970's have been characterized by an increasing 

internationalization of the securities markets and, as a result, 

have raised several new questions for the Securities and Exchange 

Commission. Establishment of foreign controlled broker-dealers 

in this country has led to questions about the form in which 

foreign financial institutions should have access to U.S. securities 

markets. On February 8, 1974, the Commission issued a request 
!/ 

for public canment on this matter. 

Shifts in currency rates and a depressed U.S. stock market, 

among other things, have made shares of U.S. corporations more 

attractive to foreign investors. In cases where this has led . 
foreigners to acquire or make cash offers for over 5% of the 

shares of publicly held U.S. corporations they are required, like 

U.S. investors, to file certain pertinent information with the 

Commission. 

Finally, the recent elimination of the Interest Equalization 

Tax may result in foreign issuers seeking to register offerings 

with the Commission. In anticipation of this development and in 

response to the growing internationalization of the capital markets, 

!/ 
Securities Exchange Act of 1934 Release No. 10634 February 8 1974 

II ' > Request for Public Comment on Issues Concerning Foreign Access to 
the United States Securities Markets". 
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the Division of Corporation Finance established a year ago an 

Office of International Corporate Finance to coordinate the 

registration and reporting requirements applicable to foreign 

issuers or persons under the Securities Act of 1933 and the 

Securities Exchange Act of 1934. 

Disclosure of Foreign Investment in Filings with the S.E.C. 

Generally, investors in securities which are required to be 

registered under Section 12 of the Securities Exchange Act of 1934 

are subject to the reporting requirements of three different 

provisions of this act. Since all corporations whose shares are 
' 

listed on a national securities exchange, and the more important 

companies actively traded in the over-the-counter market, are 

subject to $ection 12, one may accept these provisions as having 

broad, if not universal, application. Therefore, I will not 

subsequently qualify my remarks by referring to the possibility 

that a class of equity securities might, in fact, be exempt from 

these provisions because it is not held by a sufficient number of 

investors or the issuer is not large enough. 

Section 13 requires that any person acquiring beneficial 

ownership of more than 5% of any class of registered equity 

securities must file with the Commission his name, address 

(both business and residence) and occupation; the source of funds 
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employed to acquire this interest; the purpose of the transaction 

and other pertinent data. A copy of this schedule must be sent 

to each exchange where the security is traded, if any, and to 

the issuer of the security. Section 14 requires that similar 

information be filed by a person intending to make a cash tender 

offer or takeover bid for more than 5% of any class of registered 

equity securities prior to commencing the tender offer. These 

provisions of Section 13 and 14 also apply to investors in insurance 

companies otherwise exempt from registration under Section 12. The 

information called for under these sections is set forth in 

regulations 13D and 14D and in schedule 13D, which are attached to 

my comments. 

Section 16 requires that beneficial owners of more than 10% 

of any class of registered equity securities and officers or 

directors of the issuer of such securities must file with the 

Commission a statement containing the amount of equity securities 

owned and must update this statement each time the ownership 

changes. This information is filed initially on Form 3, with 

subsequent changes filed on Form 4, both of which are attached to 

my comments. 
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Issuers required to register their securities under 

Section 12 of'the Securities Exchange Act must include in their 

registration statements, periodic reports and proxy statements 

the identity of those shareholders owning more than 10%, either 

beneficially or of record, of any class of voting ~ecurities, as 

well as the security holdings of officers and directors. 

The Securities Act of 1933 requires registrations of a public 

offering of securities, including an offer to exchange securities 

for those of a publicly held company. Most Securities Act registra-

tion forms call for information similar to that required in 

Securities Exchange Act registration statements and reports with 

regard to large investors, officers, directors and controlling 
·:, 

persons. 

Broker-dealers and investment advisers must provide in 

registering with and reporting to the Commission a list of the 

names of beneficial owners of 1% or more of their equity securities 

and the name and address of each director, officer, partner, 

10% (or larger) shareholder and controlling person. 

In summary, substantial investors in publicly held companies 

are generally required to report -their holdings to the Commission. 

Furthermore, once an investor has acquired over 10% of a class of 
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equity or voting securities, both the investor and the issuing 

company are required to report this fact. In most cases, the 

investment is reported after it is made; however, in the case of 

cash tender offers or offers to exchange securities for securities 

of a publicly held company, the investor must file information 

with us prior to making such an offer. Nevertheless, the nature 

of our reporting and registration requirements -may result in the 

information provided to us being somewhat incomplete, and possibly 

inadequate or inaccurate, from the point of view of someone seeking 

to study the influence of foreign investors in the U.S. market. 

The securities laws only require information to be filed 

relating to investment in certain publicly held corporations, 

-broker: dealers, and investment advisers. The Commission would be 

unlikely to have any information relating to private investment or 

direct investment in plant and equipment in this country. In 

addition, the statutes we administer do not require any filing 

until investors own more than 5% of the equity shares of publicly 

held companies. Not only would holders of smaller quantities of 

shares not report to us, but also purchasers of debt securities 

would typically not file either. Finally, while we have no reason 

to believe that investors do not comply with our disclosure 



- 8 -

requirements, we cannot be certain in all cases that adequate 

information is filed to identify foreign investors because of the 

lack of ready access to the underlying facts through compulsory 

process. 

Monitoring Information on Foreign Investors 

Under our statutory requirements there is little reason 

for us to segregate data according to the domicile or citizenship 

of the investor or issuer. Recently, we have been monitoring the 

reports filed under Section 14 of the Securities Exchange Act in 

connection with cash tender offers. However, reports of ownership 

by investors acquiring over 5% of an equity interest called for 

by Section 13 as well as reports filed under Section 16 by holders 

of more than a 10% interest of officers and directors, are not 

processed in a manner to permit segregation of foreign investors. 

A search of the ownership reports filed with us in the past 

to identify foreign investors would have to be undertaken on a manua 

basis, and would require a significant expenditure of money and 

manpower. For example, during the fiscal year ended June 30, 1973 

approximately 1,000 Schedule 13D's (excluding amendments) and 

115,000 Forms 3 and 4 were filed with the Commission. Processing 
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these filings in the future to identify foreign investors might be 

feasible, although the question of the accuracy of the data for 

this purpose remains. Similar problems would be confronted in 

searching registration statements and reports filed by companies, 

and the cost i.n proportion to the information obtained might be 

even higher. 

Corrnnents on Section 3 of S. 2840 

With regard to the specific points raised in Section 3 of 

the proposed bill, information filed with the Corrnnission may be 

helpful in the following areas, subject to the limitations outlined 

above: 

Item 1 calls for a broad investigation of the nature, scope, 

~agnitude and rate of foreign direct and foreign portfolio invest-

ment. Our data could be useful in identifying substantial forei gn 

portfolio ownership. 

Items 2 and 3 deal with the processes through which foreign 

investment flows, and the reasons and financing methods involved. 

We may have reasonably extensive data on tender and exchange offers, 

including a description of the source of funds and purpose of the 

offering. For the most part, it is our impression that these 
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acquisitions have not been financed in the U.S. market and have 

been handled in a manner which would not be made known to the 

Securities and Exchange Commission. 

Our data should be helpful in determining the proportion 

of foreign investment involved in acquisition and take-over of 

publicly held U.S. companies, covered in Item 4. However, our 

information probably would not be helpful in dealing with items 

5, 6 and 7 which cover the impact of foreign investment. 

Moving to Item 8, it is possible that the federal securities 

laws could act as a barrier to certain forms of foreign investment 

since these laws are more rigorous than those prevailing in many 

other countries. Of course, our laws also serve to attract 

foreign investment, to the degree they contribute to the integrity 

and liquidity of our markets. 

These appear to be the main points on which our data could 

be helpful. However, I must reiterate that searching the infor-

mation filed with the Commission, particularly that filed in the 

past, to identify foreign registrants and investors could be a 

very burdensome process and require substantial expenditure of 

manpower and dollars which would be well beyond our limited budget. 
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In conclusion, I would like to point out that the 

Corrnnission supports this legislation in a broad sense and believes 

that it would provide a valuable repository of information upon 

which Congress and other interested government bodies could draw 

in considering the various proposed and introduced bills to 

regulate foreign investment in the United States. I might also 

suggest that, in conducting the study, the Secretary of Commerce 

consider the impact of foreign portfolio investment on the U.S. 

securities markets and on the financial condition of the securities 

industry in general. 
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Office Correspondence Date May 13, 1974 

T Mr. Pizer o, ______________ _ 

Bernard Norwood, Project Director ~J 
for International Banking Regulation 

Subject: Foreign Government Investment 
in U.S. Banks and Other UoS• 

From Financial Institutions 

This memorandum responds to the request by the CIEP's corrnnittee 
on foreign investment for infonnation concerning foreign government 
participation in U.S. banking institutions. 

(a) An identification of U.S. banking institutions (and 
possibly other financial institutions) in which there 
is a substantial interest by a foreign government. 

Banking institutions located in the United States in whole or 
in substantial part owned by foreign governments are as follows: 

European 

France 

Banque Nationale de Paris Agency - San Francisco 
French Bank of California - San Francisco 
French-American Banking Corporation - New York 
Credit Lyonnais Branch - New York 

Greece 

Atlantic Bank of New York - New York 

Italy 

Banca Connnerciale Italiana Branch - New York 
Banca Cormnerciale Italiana Branch - Chicago 
Banca Nazionale del Lavoro Branch - New York 
Banco di Napoli Agency - New York 
Banco di Roma Agency - San Francisco 
Banco di Roma - Chicago 
Credito Italiano Branch - New York 

European-American (one shareholder is Societe Generale, 
a French Government-controlled financial institution) 

European-American Banking Corporation Agency - Los 
Angeles 

European-American Bank and Trust Company - New York 
European-American Banking Corporation - New York 



Mr. Pizer -2- May 13, 1974 

All Others 

(b) 

(1) Argentina 

Banco de la Nacion Branch - New York 

(2) Bra.zil 

Banco do Brasil S.A. - San Francisco 
Banco do Brasil Branch - New York 
Banco do Estado de Sao Paulo Agency - New York 

(3) India 

State Bank of India Branch - New York 

(4) Iran 

Bank Melli Iran Agency - New York 

(5) Korea 

Korea Exchange Bank Agency - New York 
Korea Exchange Bank Agency - Los Angeles 

(6) Pakistan 

Habib Bank Branch - New York 
National Bank of Pakistan Branch - New York 

(7) Philippines 

Philippine National Bank Agency - San Francisco 
Philippine National Bank Agency - Honolulu 
Philippine National Bank Branch - New York 

Relationship of bank holding company legislation to the 
foreign goverrnnent ownership of banks (and possibly 
other financial institutions) located in the United States. 

The bank holding company legislation does not distinguish between 
U.S. holdings of foreign banks that are privately owned from those that are 
wholly or partly goverrnnent owned. The Federal Reserve Board, in applying 
the legislation, has required foreign goverrnnent-owned banks (the French 
Goverrnnent-owned Banque Nationale de Paris and the Italian Goverrnnent-owned 
Banco di Roma) to register as foreign bank holding companies because of 
their ownership control of U.S. banks. •.0_ 
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(c) 
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Extent to which there are any special provisions in laws 
and regulations (Federal or State) creating different 
treatment depending on whether the foreign ownership is 
private or is governmental. 

There appear to be no such distinctions in Federal or State 
law (other than for possible special exemptions under Federal tax 
legislation for U.S. income earned by foreign central banks and, more 
generally, for foreign governments). 

(d) The experience of the Federal Reserve System in obtaining 
necessary infomation from, or applying reporting requirements 
to, U.S. banks with foreign official ownership. 

In the Board's experience, foreign government-owned U.S. banking 
institutions in general have been as cooperative as foreign privately-owned 
U.S. banking institutions in responding to formal and infomal requests for 
statistical and other infomation. 

cc: Bryant 
Gemmill 
Dahl 

""» Ruckdeschel 
Chase 
Welsh 



DE PA RTM ENT OF STATE 

Wa shington, D.C . 20520 

MEMORANDUM May 17, 1974 

To: John M. Niehuss 
Assistant Director for Investment 

and Services 
Council on International Economic Policy 

From: Stephen Bond 
Office of the Legal Adviser 

Subject: Dispute Settlement with Foreign Government 
Investors 

Problems related to bringing disputes with foreig . 
government agencies before federal or state courts 
have been treated in a separate memorandum. 

I. Dispute Settlement in General 

Foreign governments investing in the U.S. will in 
general be able to employ the same dispute settlement 
techniques as do private foreign investors. If they 
enter into investment agreements with U.S. companies 
shareholders agreements, joint venture agreements, 
partnership agreements, etc. -- they will be able to 
negotiate clauses to govern the method of dispute 
settlement -- arbitration, adjudication -- and the forum 
and the law which will resolve disputes that may 
arise. For example, in a joint venture agreement with 
a U.S. company, a foreign government could negotiate 
a clause calling for arbitration under the rules of the 
International Chamber of Commerce or the American 
Arbitration Association; it could also have a hand in 
designing procedures and criteria for dispute settlement. 

A foreign government investing directly in the 
U.S. through a wholly owned subsidiary would have access 
to the same techniques for dispute settlement as would 
any domestic corporation. If it could persuade a 
potential litigant, it may be able to work out arrange-
ments to settle disputes by arbitration. Otherwise 
it would have recourse to the judicial process. National 
treatment and most-favored-nation treatment with respect 
to access to courts of justice and administrative tribunals 
are provided for in most of our FCNs, which also protect 
certain arbitration rights. 

lu. -
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II. The International Centre for Settlement of 
Investment Disputes (ICSID) 

The ICSID Convention provides an institutional 
and procedural framework for the settlement, through 
conciliation and arbitration, of investment disputes 
between contracting states and foreign investors who 
are nationals of other contracting states. (Disputes 
between states or between private parties are not 
within the jurisdiction of ICSID.) It is intended 
to thus provide procedures on the international level 
for adjudicating disputes between States and private 
parties to which the latter may have recourse without 
the intervention of their governments. Thus, ICSID's 
goal is to increase investments in LDCs by providing 
for the settlement of disputes between host countries 
and parties who invest therein. In the case of an 
investment in the U.S. by governments of OPEC members, 
several factors mitigate against the usefulness of 
recourse to ICSID to settle disputes which arise. 

1. Most of the major oil exporting countries are 
not members of ICSID at this time, and there is no 
evidence that these countries are interested in joining. 
Libya, Saudi Arabia, Qatar, Abu Dhabi, Venezuela, 
Kuwait, Algeria, Iran and Iraq are not ICSID members. 
Only Nigeria and Indonesia are ICSID members, and it 
is not clear that their oil exports will generate surplus 
revenues for investment. As the jurisdiction of 
ICSID comprises only disputes between a contracting 
state and nationals of another contracting state, use 
of ICSID is severely limited. 

2. Even should Saudi Arabia or other OPEC members 
join ICSID, it is open to question whether recourse 
may be made to ICSID for many disputes between the USG 
and these foreign governmental agencies, as disputes 
between governments are excluded from ICSID jurisdiction. 
(For this reason OPIC, when subrogated to the claims 
of a private investor which has collected insurance, 
may not be a party before ICSID.) What criteria would 
be used by ICSID in determining whether a party is 
private or public has not been set forth. 

3. Most disputes will not be between the USG and 
the investor, but rather between the foreign government 
agency and a private U.S. party. Therefore, should th _ 
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foreign agency be considered a "private party", the 
dispute is beyond ICSID jurisdiction. In addition, 
ordinary commercial disputes are also not within ICSID 
jurisdiction, which is limited to "legal disputes 
arising directly out of an investment" -- so that 
while conflicts of right are within the jurisdiction, 
mere conflicts of interest are not. The dispute must 
concern the very existence of a legal right or obliga-
tion, or the nature or extent of the reparation to 
be made for breach of a legal obligation. 

4. Whether ICSID has jurisdiction over a dispute 
wherein the "government party" is the investor and the 
private party is a national of the host country is 
not clear. It would turn upsidedown the purpose for 
which ICSID was created, but is within the literal 
language of the Convention, as a government and private 
individual would be the parties. The question has 
not yet been answered. 

5. ICSID is an untried institution. Parties would 
no doubt prefer to use the AAA or ICC, _whose jurisdic-
tion comprises commercial disputes and which have 
expertise in such matters. 

6. Finally, the fact that the U.S. is a contracting 
state in no way obligates it to go to ICSID in a dispute 
with a national of another contracting state. Rather, 
the convention provides that written consent to utilize 
ICSID in a dispute arising out of a particular investment 
must be made. 
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From: 

May 17, 1974 

John M, Niehuss 
Assistant Director for 
Investment and Services - CIEP 

Irmgard NeumannJ. A)· 
Investment Policy Division - OIFI 

Iv 
U.S. DEPARTMENT OF COMMERCE 
Domestic and International Business 
Administration 
Washington, D.C. 20230 

SubjectDraft Study Re Investment in the U.S. by Foreign Governments 
or Government-Controlled Corporations 

With reference to my telephone conversation with Gene Clapp 
today, attached is an additional list of existing government 
and government-controlled activities in the U.S., which 
supplements our submission of May 14, 1974. 



Existing Foreign Government and Government-Controlled 
Activities in the U.S. 

(Supplemental List) 

1. Near Eastern Countries: Bahrein, Egypt, Iraq, Jordan, 
Kuwait, Lebanon, Oman, PDRY (People's Democratic Republic 
of Yemen), Qatar, Saudi Arabia, Syria, United Arab Emirates, 
Yemen Arab Republic: 

a. Information offices and Chambers of Commerce: 

Many of these governments participate in the main-
tenance of the Arab Infonnation Center in New York 
City. Some of them also participate as founding 
members of The U.S.-Arab Chamber of Commerce in New 
York City. 

b. Other types of commercial offices: 

Kuwait Air, New York 
Lebanon Tourist and Information Office, N.Y. 
Middle East Airlines (sales and reservations), N.Y. 
Egyptair, N.Y. 
The Royal Jordanian Airline, N.Y. 
Saudi Arabian Airline, N.Y. 

2. Israel 

Israel Investment Authority, N.Y. 
Israel Airlines El Al 
Zim America - Israeli Shipping Company 

3. India 

Air-India 

4. Pakistan 

Pakistan International Airlines 

5. Sri Lanka (Ceylon) 

Ceylon (Sri Lanka) Tourist Board 
North American Office, N.Y. 

6. Afghanistan 

Trading Company of Afghanistan, N.Y. 
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FROM 

SUBJECT: 

OPTIONAL l"OftM NO. 10 
MAY tNZ COITION 
GSA OEN. REG . NO. r, 

UNITED ST ATES GOVERNMENT 

Memorandum 
/ 

Mr. John {hehuss 
Assistant Director CIEP 

Melville E . 3lake, Jr. 

Department of the Treasury 
Washington, D.C. 

DATE: June 3, 1974 

CIEP Paper on "Investment in the United States by 
Foreign Governments or Foreign Govern~ent-Controlled 
Institutions 

I have gone over the subject CIEP paper and have 
asked the Office of International Tax Counsel to 
review those parts of the paper and the attachments 
dealing with international tax matters. The Office 
of International Tax Counsel suggests the following 
changes in attachment B enti tleci "l\ Summary of 
Existing Regulation of Foreign Investment in the 
United State~ to give greater precision to the text. 

1. Page 30, last paragraph , third to last line. 
Change "January 1, 1975," to read "January 1, 1976." 

2. Page 31, first paragraph, third to last line. 
Change "after January 1, 1975" to read "after 
December 31, 1975." 

3. Page 32, continuation paragraph from page 31. 
Delete first two full sentences reading " '.foen the 
Act was extended .... from tne tax . " Substitute 
the follo,1ing language 11 :lhen the Act was extended 
early in 1973, it was amended to provide an exclusion 
fo~ original or new issues by foreign issuers or 
obligors to finance certain d irect investments by 
them in the United States." 

Attachment No . u, which is a Commerce Department 
memorandlun on investment in the U.S. by foreign 
government or governnent-controlled corporations, 
lists -a number of foreign gove rnrc1e nt and gove rnr.1en t-
controlled corporations in the United States market. 
The listing inferentially focuses attention on the 
fact that we did not specifically def ine terms at 
the mee ting on May 6, and that various agencies may 
be interpreting "foreign government or government-
controlled corporations" d ifferently. For the 
purposes of this exercise do the terms extend to 

Buy U.S. Savings Bonds Regularly on t~ Payroll Savings Plan 
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private foun6ations that receive a government gran t 
in partial as well as total support? What level of 
foreign-governmen t equity participation is necessary 
for a corporation to be considered under the control 
of a foreign government? Some examples d r awn 
the Corrmerce listing illustrate the apparent 
difficulties. Several Ci1ambers of Commerce and 
travel offices may be priva tely controlle~; the 
Swiss ~ational Tourist Office for example, is 
private, bu t receives a Federal Grant that covers 
something less than 50 percent of total expenses. 
The fiUstrian Trade Delegation is not a corpora te 
activity but rather is an overseas extens ion of the 
Austrian Charcber of Com.me rce, and similar circum-
stances may ootain in the cases of other foreign 
tratie associations. In regard to the level of 
foreign govern@ent e quity participation , t he Swiss 
Feaeral Government has a 15 percent ownership 
participation in Swissair . 

When the study of foreign government or foreign-
governmen t controlled corporations is continued, I 
suggest that precise definitions be developed as a 
matter of priority . 
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Amenability of Foreign Sovereigns 
to Federal In Personam Jurisdiction 

The power oft he federal courts to assert jurisd iction over a foreign sover-
eign has been an uncertain but fast developing area of the law. Apart from 
the question of sovereign immunity, which presents a substantive defense 
rather than a jurisd ictional defect, 1 U.S. citizens with" meritorious claims 
in contract or tort have repeatedly encountered the uncertain nature of the 
federal courts' ability to "reach" a foreign sovereign defendant. The oppor-
tunity for judicial review of claims arising out of everyday transactions has 
turned on the defendant's identity as a forei gn state rather than on the 
presentation of a justiciable case. 2 On the other hand, the prosecution of 
claims by forei gn states as plaintiffs in U .S . courts is unfettered by such 
anomalous distinctions.'1 

To remedy this disparity in power of federal courts to assert jurisdiction , 
several recent cases have expanded the amen abi lity of foreign sovereigns 
to service of process by federal tribunals. Although federal jurisdiction 
might also be pred icated on the foreign sovereign's voluntary appearance 
before the court or through attachment of property, the primary develop-

1. In Ex Parte l'eru, 318 U.S. 578, 587-88 (19-!3), th e Supreme Court held that sowreign 
im mun ity: 

presents no question of the jurisdiction of the district court over the person of a 
defend ant. Such jmisdiction must be acquired eithe r by service of process or by 
the defendant's appeara nce or participation in the litigation . ... Th crl'fore the 
qu estion . .. is not whether there was jurisd ict ion in the di,trict court, acquired 
by the appearance of petitioner, but whether the jurisdiction which the court had 
already acquirrd . . should have been relinquishe-i in conformity to an overrid-
ing principle of substant ive law. 

Sovereign immunity, accordingly. simply provides a method for relinquishing jurisdiction 
once jurisdiction has been acquired by valid service of process. See generally Lillich, The 
Prupcr Role of Domf'stic Courts in thf' International Legal Order, 11 VA. J. I;,,;T 'L L. 9, 18-27 
(1970), for a di scussion of ihe use of the sm·ereign immunity defense. 

2. SC'e Lowenfeld , Claims Against Foreign States-A Prnposal for Reform of United States 
Law, 44 N.Y.U.L. RE\·. 901 (1969). whi ch includes the following passage at 902: 

Residents of the United States are oftrn denied the opportunity to secure adjud i-
cation of claims arising out of everyday activities in the l ;nited States. such as 
automobile accidents or dis putes about contracts or leases, solely beca use the 
opposite party happens to be a forei!sn state. In the reverse situation. where the 
foreign state is the complaining party in casrs arising out of accidents or contract 
disputes, there is no restraint against its bringing suit against private persons in 
the United States. 

3. For a statutory solution to the amenability problem, see the State Department's pro-
posal discussed infra at not e 51. 

Ix. 
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ment has been in the area of in personam jurisdiction. In order to obtain 
personal jurisdiction o\·er a foreign so\'ereign defendant, both functions of 
service of process must be satisfied: assertion of power over the particul ar 
defendant (amenabi lity) and notice comporting with due process. 1 The 
twin concepts of notice and amenability were recognized as restraints on 
the court's power to exercise personal jurisdiction as early as the Supreme 
Court's decision in Pennoyer u. Neff. 5 Notice has developed from a concept 
focusing on territorial restrictions to the modern notion of service of process 
reasonably calculated to give actual notice." Similarly, amenability, which 
has often been described in terms of a relationship between the forum, the 
defendant, and the facts of the case,' has evolved into a constitutional 
precept requiring an inquiry into the reasonableness of trying the particu-
lar action against the particular defendant in the case at hand.' As a 
condition which subjects a defendant to a personal judgment, the test of 
amenability turns on the defendant's consent to jurisdiction or his pres-
ence within the forum's jurisdictional bounds. 9 The latter component 

4. Spc C'nmmcnt, Sot'ffri1;11 lmmunitv- The Hrstrictive ThPor_,. and Surrvundin{-!-lurisdic-
tional Issues, 15 C'Arn. U.L. RE\'. 234 (1966). 

5. 95 U.S. 714 (18Ti). Justice Field·s majority opinion elucidates two concepts: that a 
summons may be delivered either to the defendant personally or to his agent (notice), and 
that a state court judgment could bind nonresidents as to obligations arising out of partner-
ships. associations. or contracts consummated in the stale (presence). Id. at 735. 

6. The manner of ser\'ice necessary to pass constitut ional muster \\'as noted hy Justice 
,Jackso:1 in Mullane 1•. Central Han01Tr Banh & Trust Co., 339 U.S. 306, 315 (1950): 

But when not ice is a person's due, process which is a mere gesture is not due 
process. The means employed must be such as one desirous of actually informing 
the absentee might reasonably adopt to accomplish it. The reasonableness and 
hence the constitutional validity of any chosen method may be defended on the 
ground that it is in itself reasonably certain to inform those affected . .. 

7. Fostcr, ,Judicial Economy. Fairness nnd Com·cnience of Place of Trial: L011/!•Arm Juris-
diction in District Courts. 47 F.R.D. 73, 85 (1969) [hereinaft er cited as Foster, Judicial 
£co110::1y J: 

Standards for amenability vary considerably from state to state, both as to the 
extent of their co\'erage and the particularity with which amenability is defined. 
Typically, amenability is defined in terms of the relationship between the forum 
state, the defendant; and the facts of the case-or, in the language of some of the 
cases, amenability is simply a statement of the "contacts" or the "affiliating 
circumstances" which make it fair and reasonable for the state to exercise per-
sonal jurisdiction O\'er the nonresident. 

Although Professor Foster's remarks concern state jurisdiction, the definition of amenability 
-in terms of forum. defendant, and facts is equally applicable to federal amenability. See also 
Hanson v. Denckla, 357 U.S. 235, 246 (1958); International Shoe Co. v. Washington. 326 U.S. 
310, 316 (194.~ ). 

8. Foster, Judicial Economy. supra note 7, at 83. The Supreme Court has dealt extensively 
with the constitutional reach of state long-arm statutes. See International Shoe Co. v. Wash-
ington , 3:2G U.S. 310 (1945). 

9. See Note, SoverriRn Immunity, 8 HARV. INT'L L.J. 182 (1967). 
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usually im·olves a determination of the defendant's "minimum contacts" 
with the forum .111 Although the concepts of presence and consent present a 
ready frame for analysis of amenability to process, the question of under 
what circumstances and by what standards a foreign sovereign becomes 
amenable to suit is still uncertain. 

The first case lo raise fully the issue of in personam jurisdiction over 
foreign sovereigns was \licl01)' Tran sport Inc. u. Comisaria General de 
Abastecimientos y Transportes. 11 The Spanish General Consul who had 
entered a charter contract for transport of surplus wheat was held to have 
consented to the jurisdiction of the district court by reason of his agree-
ment to arbitrate in New York. Judge Smith, writing for the Court of 
Appeal s for the Second Circuit, concluded that the foreign state was in-
cluded in the terms of Federal Rule of Civil Procedure 4(d)(7) permitting 
service on a "domestic or foreign corporation or upon a partnership or other 
unincorporated association which is subject to suit under a common 
n_ame." 12 Thus, the exercise of in personam jurisdiction turned on a finding 
of consent. 

Shortly thereafter the Second Circuit entertained another suit with an 
analogous fact situation. In Petrol Shipping Corp. u. I<.ingclom of Gl-ecce, 1'1 

the Second Circuit retreated from its earlier stance in Victory Transport 
on the breadth of Federal Rule 4. The Mini stry of Commerce of the Kin g-
dom of Greece had entered a voyage charter for transportation of surplus 
wheat. The court in another opinion by Judge Smith again found consent 
to jurisdiction in an arbitration clause of the charter sufficient to valid ate 
the. exerci se of personal jurisdiction over the sovereign. But Judge Smith 
noted that Rule 4(d)(3) wa:,; not a "catch-al1" 11 and concluded that Federal 
Rule 4 did not provide a means of ser\·ice on foreign sovereigns. The new-
found limit ation on Rule 4 did not deter the court, however, from asserting 
jurisdiction over the Kingdom of Greece . Citing the Supreme Court deci-
sion in Story u. Liuingston, 15 the court reasoned that the ad hoc provisions 

10. Id . at 185. 
11. 336 F.2d 354 (2d Cir. 1964). 
12. The provisions of Federal Rule 4(d)(7) permit service upon "a defendant of any class" 

referred to in Rule 4(d)(3) "in the manner prescribed by any statute of the United States or 
in the manner prescribed by the law of the state in which the district court is held ... :· 
Accordingly, the state long-arm statute may be utilized to reach defendants enumerated in 
Rule 4(d )(3). Without noting which of the enumerated defendants in Rule 4(d)(3) were 
sufficiently analogous to a foreign sovereign . Judge Smith merely concluded that the Rule 
"seem[edl broad enough to cover the Comisaria General." 336 F.2d at 364. 

13. 360 F.2d 103 (2d Cir. 1966). 
14 . Id. at 107. 
15. 38 U.S. (13 Pet.) 359 (1839). Dictum in Story permitted the district courts to modify 

the Equity Rules to the extent that changes were not inconsistent with the Supreme Court's 
statement of regulation of equity practice . For criticism of the Second Circuit's reliance on 
the Story opinion, see Note, Sovereign Immunity, 8 HAR\'. lNT'L L.J. 182, 189 (1967). 
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of Rule 83 enab led the district court to fashion its· own.rule for service of 
process. Rule 83 enables the district courts to frame·their mvn rules govern-
ing practice in anv manner not inconsistent with the Federal Rules. 1" Ac -
cordingly. 1 he Second Circuit, noting the absence of a federal rule or local 
rule in point, fashioned its own rule for met.hod of service : where neither 
federal rules nor state law provide a means of service on foreign states and 
the forei gn state has consented to the jurisdiction of the court, service of 
process is properly effected by ordinary mail to the sovereign's representa -
tive who negotiated th e arbitrat ion clause. Note tha_t although the Second 
Circuit changed its position with respect to method of service of process 
on foreign sovereigns , the amenability theory of consent in Petrol Shipping 
followed the decision in \lictory Transport. 

No case hnd yet predicated amenability on the alternative theory of 
presence of' the SO\'creign in the jurisdiction when consent was absent. In 
fact, the Seventh Circuit in Purdy Co. u. Arg1?ntina'; had explic itly rejec ted 
the exercise of personal jurisdiction based on lack of minimum contact s. 
Service was at tempted on the forei gn state's Chicago consul, who by the 
terms of a contract between an American corporation and an Argentine 
corporntion was authorized to authenticate corporate documents. The 
court held tlrnt the consu l's authentication of document s \\.·as not a trans-
action of business in lllinois sufficient to subject him to in personam juris-
diction throu gh incorporation of the state long-arm statute in Federal Huie 
4(cl)(7). 

Similarly, in the case of Oster u. Dominion of Ccmada 1
' the District 

Court for the ~orthern Di strict of New York maintained that "presence" 
of the defendant forei gn stnte was essential to invocation of jurisdiction. 
but it denied the exerci se of person al jurisdiction when service was at-
tempted by delivery of summons on the foreign state's consul general in 
New York City. The tortious acts of the foreign state in raising the water 
level in Lake Ontario resul ting in property loss to Am erican property own -
ers apparently did not provide the necessa ry contacts to establish presence 
in the jurisdiction."' Thus, the two initial attempts in Purdy and Oster to 

16. Federal Rule of Civil Procedure 83 provides: 
Each dist rict court by action of a majority of the judges thereof may from time 
to time make and amend rules go\·erning its practice not inconsistent with these 
rules .... In all cases not provided for by rule, the district courts may regulate 
their practice in any mann er not inconsistent with these rules. 

17. 3:~3 F.2d !J5 (7th Cir. 1964 ). 
18. 144 F. Supp. 746 (;--.;.D.N.Y. 1956). 
19. It is also important to note that the court denied the existence of any authority for 

service of process outside the met hods expressed in the Federal Rules. Id. at 748. See also 
Clark Countv, '.',;evacla v. City of Los Angeles. 92 F. Supp. 28 (D. -:--:e\·. 1950) (absence of a 
specific authorization for manner of service rendered service defectiw}. Thus, from Ost er and 
Clark County it would appear that there is some support for the argument that the Second 
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predicate in person am jurisdiction on the existence of contacts between the 
defendant foreign sovereign and the forum failed for la.ck of the requisite 
"presence" relationship. 

Although Victo,~v Transport and Petrol Shippinu lent support for the 
proposit ion that federal in personam jurisdiction could be exercised where 
consent was present, there was no authority for assertion of jurisdiction 
solely on the basis of the foreign sovereign's presence. The ground was 
broken by the Distr ict Court for the District of Columbia in the case of 
Ren chard v. Humphreys & Hardin g, Inc. 20 Plaintiff, the U.S. Ambassador 
to Burundi, suffered damage to hi s District of Columbia ·residence during 
construction of the new Brazilian Chancery. The defendant foreign state 
objected to service of process and denied consent to the jurisdiction of the 
di str ict court. Following the rationale of the Second Circuit in Petrol 
Shipping that the Federal Rules' failure to deal with foreign states was a 
casus omissus in the law, 21 ,Judge Flannery sanctioned the use of ad hoc 
practice to reach the foreign sovereign by registered mail at its Embassy. 
Although .Judge Flanne ry failed to express his rationale for extension of 
amenability, the Rcnchard case must turn on a federal notion for presence 
since the foreign sovereign did not consent to suit. If this is the case, some 
federal courts have come full circle and recognized the use of bnth con-
cept s, presence and consent, for obtaining personal jurisdiction over for-
eign states. It is then necessary to direct attention to the type of standard 
governing the utilization of either concept. 

CHOI CE OF STANDARD 

The next relevant line of inquiry is whether a state standard or a federal 
standard of amenability should be utilized to test the validity of service of 
process. If the Federal Rules of Civil Procedure were to dictate the reach 
of federal process for foreign sovereigns, then clearly federal standards 
would govern amenability. 22 But the present Rules do not appear to deal 

Circuit's use of ad hoc practice for method of service constitutes judicial legislation and an 
abusr of the court's role. 

20. 59 F.R.D. 530 (1973). 
21. Petrol Shipping Corp. v. Kingdom of Greece, 360 F.2d 103. 109 (2d Cir. 196G). 
22. The Second Circuit. the progenitor of the state law amenability rule. concedes the 

propriety of federal law application in the ewnl a federal statute is in point. Th e decision in 
Arro1csmith v. United Press International . 320 F.2d 219 (2d Cir. 1963), turns on the court's 
finding that no "federal statute or Rule of Civil Procedure speaks to the issue [of amrnabil-
ityl either expressly or by fair implication. " Id. at 225. If Congress chose to deal expressly 
with the problem of amenability through the Federal Rules, the Second Circuit would appar-
ently have no objection to the application of federal standards even where there was an 
existing state sta tute dealing with amenability. 

[\Vie fully concede that the constitutional doctrine announced in Erie RR. v. 
Tompkins ... would not prevent Congress or its rulemaking delegate from au-
thorizing a district court to assume jurisd iction over a foreign corporation in an 
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expressly with foreign sovereigns. Whether a federal court is obliged to 
follow state standards of amenability in the absence of an applicable fed-
eral statute or is free to create its own federal standard of amenability is a 
perplexing question to be examined in light of issues of federalism and due 
process. In the case of foreign states, issues of comity and international law 
must also be considerecl. 2'1 

Much commentary and case law has been focused on the scope of Fed-
eral Rul e 4 as a potential criterion of amenability. 21 The decision in 
Arrowsmith u. United Press International, 2·' followed by Petrol Shipping 
and Coleman u. American Export Isbrnndtsen Lines, [nc., 2" ind icates that 
(at least as fa r as the Second Circuit is concerned) Federal Rule 4 does not 
create a federal standard of amenability. In the Arrowsmith case plaintiff 
Arrowsmith brought a diversity suit for libel against United Press Interna-
tional in the federal district court in Vermont. Judge Friendly, writing for 
the majority. concluded that Vermont state law controlled the amenability 
of a foreign corporation to suit in the federal court. After an exhaustive 
review of the federal decisions concerning jurisdiction, the court deter-
mined that there was no basi s for applying a federal standard of amenabil-
ity: neither Federal Rule 4 nor the venue statutes provided a federal rule 
of application. The Petrol Shipping opinion confirmed -Judge Friendly's 
judgment on the breadth of Federal Rule 4 by notin g the dichotomy be-
t.ween manner of service and amenability and reiterating the restriction on 
the scope of Rule 4 to manner of service: 

[\Vie do not equate 'presence,' or amenability to suit, v.:ith sen·-
ice of process, as our treatment nf these two questions indicates, 
and \Ve regm·d Rule 4 as speaking tu service alone and not both 
service and amenability. 2; 

ordinary diversity case although the state court would not; and we reaffirm deci-
s,ons of this Court that ha\'e sustained the application of certain Federal Rules 
of Civil Procedure differing from the rules applied by the stale where the court 
sits. 

Id. at 226. 
23. See 4 C. WRIGHT & A. MILLER, FF.DF.RAL PHACTICF. A!'ID PHOCF.DURF. § 1075, at 302 (1969). 
24. Fraley v. Chesaprnke and Ohio Ry. Co., 397 F.2d I (3d Cir. 1968) (federal law held 

applicable where complaint asserts a federal right); Arrowsmith v. United Press Interna-
tional, 320 F.2d 219 (2d Cir. 1963) (amenability of foreign corporation held governed b~• state 
law). See generally 4 C. WRIGHT & A. MH,LF.R, FEm:HAL PRACTJCE A?\D PROCEDURE § 1075 
(1969). 

25. 320 F.2d 219 (2d Cir. 1963). 
26. 405 F.2d 250 (2d Cir. 1968). 
27. 360 F.2d al 109. It would appear that the Second Circuit's position in Victory Transport 

is not entirely consistent with Arrou:smith since the forme r case holds that Rule 4 does dictate 
the reach of process (amenability) for foreign states. On the other hand, the court's finding 
of consent in Victory Transport may be the determinat ive ground of amenability. 
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Federal law, then, controlled manner of service of process but not amena-
bility to sui t for foreign sovereigns. 

The ColC'man case reiterated and confirmed the Second Circuit posi tion 
that Rule 4 "does not say when the person served is subject to the jurisdic-
tion of the court that served him." 2' Petrol Shipping skillfully avoided the 
application of state standards of amenability to foreign sovereigns by find -
ing consent to jurisdiction of the court. In any event, the anomalous posi-
tion of applying federal standards to the manner of service and state stan-
dards for amenability remains in the Second Circuit. What stance the 
court would adhere to in the absence of consent is uncertain. 

The possibility of contradictory results is a very real one in a jurisdiction 
adhering to such distinctions. For instance, New York State standards of 
amenability may specifically preclude litigation against a foreign sovereign 
defendant while federal standards of method of service may at the same 
time provide for service of process. On the other hand, state law may 
render foreign states amenable to suit while federal law fails to deal with 
service. Thus, the question of whether a plaintiff can reach the foreign 
state defendant may turn on his choice of forum . The Renchard case, 
which apparently utilized a federal standard of presence, does not settle 
the question since state standard s of amen abi lity were not available to the 
District Court for the Distri ct of Columbia. 

A further source of federal criteria for amenability of foreign sovereigns 
has yet to be explored. Federal Rule 4(e), which permits extraterritorial 
service upon parties not found within the state when authorized by state 
or federal law, is not limited to the specific classes of parties enumerated 
in Federal Ruic 4(d)(3) or 4(d)(7) . Arguably, Rule 4(e) extends the reach 
of federal process to foreign sovereigns when authorized by state or federal 
law. Although there "is little authority for serving a party not enumerated 
in Rule 4(d) under Rule 4(e)," 2~ the Victory Transport decision suggests 
that such an approach might be available. On the other hand, the exist-
ence of multifarious difficulties in extraterritorial service on foreign sover-
eigns beyond Federa l Rule 4(i) "0 indicates that Congress probably did not 
contemplate service on foreign states within Rule 4(e).'11 

28. 405 F'.2d at 253. 
29. Miller, Sen •ice of Process on State, Local, and Foreign Governments under Rule 4, 

Federal. Rules of Ciuil Procedure- Some Unfinished Business for the Rulemakers, 46 F'.R.D. 
101 , 133 (1969). Foreign states are not among the parties enumerated in Rule 4(d). 

30. Federal Ruic 4( i) provides alternate methods of service on those parties covered by Rule 
4(e) when the party is to be served in a foreign country . F'ED. R. C1v. P. 4(i). 

31. Miller, supra note 29, at 134. Judge F'lannery's comments on the difficulty of applying 
Rules 4(e) and 4(i) to foreign sovereigns in the Renchard case demonstrate the problem: 

(Tlhe difficult:, in applying Rules 4(e) and 4(i) to the present case strengthens 
the conclusion that Rule 4 was not intended to apply to service on a foreign 
government. In order to uphold service under Rules 4(e) and 4(i), the court would 
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Assu ming that the Federal Rules of Civil Procedure do -not provide cri-
teria for application of federal amenability standards;" what other consider-
ations might guide the decision maker in choice of federal or state law 
go\'erning reach of process? First, as a practical matter, where service is 
effected in a federal manner pursuant to fed eral statute, amrnability 
should be judged by federal standardsY The mixture of state and federal 
standards to govern amenability and manner of service respect ively ac-
cording to the Petrol Shipping rule would appear to lend much uncertainty 
to the exercise of personal jurisdiction over foreign sovereigns by federal 
courts. A litigant with a meritorious cause of action against a foreign state 
would search for the jurisdiction (among those of which he has a choice) 
with the most far reaching amenability rules and whose courts are most 
receptive to an interpretation oft hose laws as including foreign sovereigns. 
Whether that jurisd iction has adopted the Petrol Shipping ad hoc practice 
for manner of service is a further problem compounding the liti ga nt"s trou-
bles. Practically speaking, one set of standards controlling both amenabil-
ity and service would lessen the confusion. 

Second, the Yery nature of a suit against a foreign sovereign lends much 
support to the use of a federal amenahility standard. In other areas of 
international law. the courts ha\'e recognized the intrinsically federal na-
ture of cases which involve the ordering of relation ships v,·ith foreign states. 
Faced with the problem of applying state or federal standards to the scope 
of the act of state doctine, the Supreme Court in Ranco Nacional de Cuba 
u. Sabbatino decided "to make it clear that an issue concerned with a basic 
choice regarding th e competence and function of the Judiciary and the 
National Executive in ordering our relationships with other members of 
the international community must be treated exclusively as an aspect of 
federal law. ":n The same analysis is relevant tot he choice off ec!eral or state 
standards in the amenability questio n . Whether a foreign state can be 
brought into a federal court to defend again,t the cl aims of a U.S. citizen 
ought to be characterized as a federal issue regarding the ordering of inter-
nation a l relationships . 

have to decide whet.her the embassy territory, although located physically within 
the District of Columbia, is nevertheless not •'found within" the District for the 
purpose of Rule 4 because personal service cannot be effected within the em-
bassy ... . Furthermore. since Rules 4(e) and 4(i) refer to the personal jurisdic-
ti on statutes of the state, the court would have to decide whether the Government 
of Brazil is a "person" within the meaning of D.C . Code .... The very existence 
of these difticult and esoteric questions suggests that Rule 4 was not intended to 
pro\'ide a means of service upon a foreign government. 

59 F.R.D. at 531. 
:12. Foster, Judicial Economy. supra note 7, at 98. 
33. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 425 (1964). 
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THE FEDERAL STANDARDS ·.',· . 

Amenability to suit in the federal courts has been premised on two 
grounds: consent to the jurisdiction of the court an·d presence of the defen-
dant within the forum's jurisdictional bounds. In the case of foreign sover-
eigns, distinctions have been maintained under both grounds solely be-
cause of the defendant's identity. At one time consent to suit by the foreign 
sovereign was necessary to invocation of jurisdiction apart from presence 
and the sovereign immunity doctrine. The traditional rule adhered to by 
the federal courts was announced in the case of Kingdom of Roumania v. 
Guaranty Trust Co.: 

It is the long-accepted law that a foreign sovereign cannot be sued 
nor his property attached in the courts of a foreign friendly coun-
try without his consent.'u 

The Second Circuit cases, Victory Transport and Petrol Shipping, ap-
pear to indicate continued observance of the traditional rule. Both cases 
depended on the imputation of consent to suit in the courts of New York 
by the foreign state through a contractual arbitration clause and the Fed-
eral Arbitration Act.r, In the event these cases had presented a nonarbitra-
ble suit, one in which implied consent was nonexistent, the law before 
Renchard would have precluded amenability of the sovereign. While the 
same court in other contexts might have uncovered other grounds for an 
implication of consent , the Second Circuit showed decided reluctance to 
exercise jurisdiction over the foreign st11.te absent statutory authorization.'lR 
Absent actual conseut of the forei gn sovereign, several courts have denied 
exercise of personal jurisdiction."1 At least one commentator has noted that 

34. 250 F. :l-11, 3-!3 ( I 918). The requirement of actual consent was also manifest in 1-lellcnic 
Unes. !,tel. t'. M r,ore, 345 F.2d 978 (D.C . Cir. 1965) (plaintitfsought to compel a U.S. marshall 
to serve summons on the Tunisian amba,sador): 

The Greek libelant at no time has made any sort of showing that the Ambassador 
has consented ... to accept service of process on behalf of the government which 
he represents for diplomatic purposes in this country. 

Id. at 981-82. 
35. The arbitration clause in Petrol Shipping read as follows: 

Should any dispute arise between Owners and the Charterers, the matter in 
dispute shall be referred to three persons at New York, one to be appointed by 
each of the parties hereto, and the third by the two so chosen; their decision, or 
that of any two of them, shall be final, and for the purpose of enforcing any award, 
this agreement may be made a rule of the Court. The Arbitrators shall be com-
mercial men. 

360 F.2cl 103, 105 (2d Cir. 1966). 
The arbitration agreement in Victory Transport was identical to that concluded in Petrol 

Shippinl{. 
36. See Lowenfeld, supra note 2, at 925. 
37. Oster v. Dominion of Canada, 144 F. Supp. 746 (N.D.N.Y. 1956). See also Hellenic 
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consent produces a reasonable result only when the consent is actual and 
based on the defendant's "realistic appraisal of the consequences. "'1' In 
other fields for different classes of parties, the consent theory has pro-
gressed from strict compliance with the traditional rule of actual consent 
to a fictionalized version. For example, in National Equipment Rental, 
Ltd. u. Szukhen(1Y defendant lessees of farm equipment in Michigan were 
required by the terms of a lease to designate an agent in New York for the 
purpose of accepting service of process. The U.S. Supreme Court held that 
defendants had consented to suit. The development of the consent theory 
from actual consent to implied consent based on acceptance of a "take-it-
or-leave-it" lease agreement as in Szuhhent evinces an intention to widen 
the breadth of personal jurisdiction. 

Theoretically, the undertaking of any activity within the boundaries of 
the United States apart from the normal routine of diplomatic exchange 
is an impl ied consent to submit to the jurisdiction of U.S . courts in the 
event the foreign state is sued. The foreign consul can be viewed as the 
agent of the foreign sovereign within the United States for purposes of 
service of process. rn There appears to be no reason apart from adherence 
to the traditional rule why such a liberal rule should not be extended to 
jurisdiction over foreign states since, in the Second Circuit's own terms, 
there is "no reason to treat a commercial branch of a foreign sovereign 
differ<.'ntly from a foreign corporation."" Foreign corporations are, of 
course, subject to the jurisdiction of the courts under the implied consent 
theory. Further, the Victory Transport and Petrol Shipping decisions indi-
cate a trend toward development of a federal standard in the consent 
context for foreign states. Neither decision precludes the application of 
implied consent rules to foreign sovereigns. Thus, the application of a 
liberal federal standard based on implied consent appears to be in order 
for those cases when presence of the foreign state is absent.12 

Lines , Ltd. v. Moore, 345 F.2d 978, 981 (D.C. Cir. 1965). 
38. Foster, Judicial Economy, supra note 7, at 81 n.19. 
39. 375 U.S. 311 (1964). 
40. In Renchard, Judge Flannery decided that the service of process by registered mail 

upon the embassy would not violate the ambassador's diplomatic immunity: 
The purposes of diplomatic immunity a re not violated by registered mail service 
upon the emhassy. Unlike the situation where a federal marshal! at tempts service 
upon an ambassador personally, the delivery of a letter to the embassy does not 
affront. the ambassador's personal dignity .... Although receipt of registered 
mail service may cause the ambassador to divert some time from his diplomatic 
fun ct ions, this objection is unrealistic in the modern world of diplomatic relations. 

59 F.R.D. at 532. 
41. Victory Transport Inc. v. Comisaria General de Abastecimientos y Transportes, 336 

F.2d at 363. 
42. See 4 C. WRIGHT & A. Mn.1.F:R, FEDF:RAL PRACTICE AND PROCEDURE § 1111 , at 456 (1969): 

PW4i<0>09 .. 4¥.Jt 
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The second federal basis of amenability to service of process is the pres-
ence of the defendant within the forum's jurisdictional bounds. In the 
absence of consent, the question of amenability rests on whether the pres-
ence of agents or the performance of activities by the foreign state within 
the territory is a sufficient basis for in personam jurisdiction.4:i What activi -
ti es of the defendant represent a sufficient basis for invocation of personal 
jurisdiction has been largely settled by the Supreme Court's decision in 
International Shoe Co. u. Washington. 11 When the defendant's conduct in 
the jurisdiction evokes certain "minimum contacts" such that the mainte-
nance of the suit does not offend "traditional notions of fair play and 
substantial justice,"t:, his presence by virtue of those activities renders him 
amenable to suit. However, only two cases-Purdy and Renchard- have 
dealt with the due process formulation of minimum contacts in the foreign 
sovereign context. 

In Purdy 1'; plaintiff, a domestic corporation, brought suit against defen-
dants Argentina and Direccion General De Fabricaciones Militares (an 
Argentine corporation purported to be a department of that country's gov-
ernment). The Seventh Circuit held that the functions performed by the 
Argentine consul in authenticating contractual documents were not sufli-
cient to render the consul an agent of the foreign state for purposes of 
service of process. Further, the activities of the DGFM within the jurisdic-
tion (establishment of a letter of credit with an Illinois bank) did not 
supply the minimum contacts of transaction of busine~s in Illinois requi-
site to invocation of personal jurisdiction. 

Despite the failure to find the necessary contacts in Purdy, at least one 
court has predicated amenability on the federal presence standard. In 
Renchard, although .Judge Flannery declined to make a determination of 
the foreign sovereign's presence in the District of Columbia for purposes 
of Federal Rule 4. the tortious act and presence on U .S. soil of the defen-
dant foreign state's representative provided the necessary minimum con-
tacts with the jurisdiction. This federal standard of amenability for foreign 
sovereigns based on presence, which Renchard suggests, should not be 
restricted to requiring that the minimum contacts occur within a particu-
lar forum's jurisdiction. A pervasive federal standard involving the defen-
dant's contacts with the federal system as opposed to contacts with the 

[TJhe court's decision that service within the state may be made under a local 
rule or ad hoc practice suggests that a federal court may create a federal standard 
in the consent context to determine whether service of process on a foreign govern-
ment is adequate .... 

43. Pugh & McLaughlin, Jurisdictional Immun ities of Foreign States, 41 N.Y.U.L . REV. 

25, 29 (l9G6) . 
44. 326 U.S. 310 (1945). 
45. Id. at 316. 
46. ;i;:i3 F.2d 95 (7th Cir. 1964); see text at note 17 supra. 

t f 

l 1 

t 
I 
I 

l t t l i r 'J; 

i 



1 
l 
Ii 

l 
' 

' ' 
,! 

J 
l 
! 
' 1 
i 
t 

J 
4 ,_ 
-;¢ 

--. , ' 
" ' 

t 
1: 

! 
) 

l 
{ 

l 
.. 
\ 

i 
i 
l 
} 
I 
t 
i 
' 

498 VIRGINIA JOURNAL OF INTERNATIONAL LAW [VOL. 14:3 

particular jurisdiction would appear to be a very appealing basis for juris-
diction over foreign sovereigns. Where the nature of the defendant is one 
which touches even remotely the foreign relations of the United States, the 
due process limitation on amenability should be measured by the fifth 
amendment. 17 Accordingly, adoption of the fifth amendment to test the 
limits of minimum contacts application would enable any U.S. distric t 
court, whatever its location, to issue process on the foreign state so long as 
the defendant still maintained sufficient contacts with the federal govern-
ment ." Such a result clearly is compatible with the fede ral character of 
relations with foreign states. In any event the Renchard opinion has cre-
ated the framework for application of the presence standard to amenability 
of foreign sovereigns. 

PROPOSED SOLUTIONS TO AMENABILITY PROBLEMS 

The present uncertainty surrounding in personam jurisdiction over for-
eign sovereigns is a result of the divergent application of amenability stan-
dards and methods of service of process. w The use of ad hoc practice 
pursuant to Federal Rule 83 to reach foreign states has been approved by 
the District Court for the District of Columbia and the Second Circuit but 
has not found support in the other circuits. With respect to amenability 
to suit the District Court for the District of Columbia would advocate reach 
of federal process to the extent of the fifth amendment; on the other hand, 
the Second CifC'uit stance appears to require consent to th e jurisdiction of 
the court. Hence the present gap in the Federal Rules for amenability has 
opened the way for judicial legislation in the form of ad hoc practice.-·" 
However, a sovereign found subject to court-ordered seJ'\·ice of process 
under the Second Circuit criteria might not be brought into court in the 
Se\'enth Circuit. The situation leaves both claimants and defendant sover-
eigns unsure of their position in the federal courts. 

Perhaps the most obvious solution would he a federal statute prescribing 
amenability and manner of service procedures for foreign stales. Indeed, 
the courts have not been unmindful of what appears to be legislative tardi-
ness in this area. Judge Smith in Petrol Shipping noted that "legislators 
and rulemakers have failed to catch up in their procedural provisions with 
the more substantive developments in this field of law."" 1 Certainly, the 

47 . Foster, Judicial Economy, supra note 7. at 97 n.76 . See generally Green, Federal Juris-
diction In Personam of Corporations and Due Process, 14 VAND. L. Rr.v. 967 (1961). 

48 . See Note, A Proper Basis for Amenability to Process in Fed eral Diuersity Cases, 42 
Miss. L.J. 375,392 (1971). 

49. See discussion in text, supra, surrounding the application of amenability rules in Petrol 
Shipping, Purdy Co., Victory Transport, and Renchard. 

50. See note 19 supra. 
51. 360 F.2d at 109. 
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anamolous position in the Second Circuit of applying state amenability 
standards and federal manner of service of standards appears in need of 
change. But the country's changing attitude toward sovereign immunity''' 
has not been pursued by th e legislature in the more critical area of obtain-
ing jurisdiction at the outse t _.;i One proposed statutory solut ion to the 
amenability question would emphasize the question: "[D!oes a given 
transaction-contractual or clelictual-have sufficient relation to a physi-
cal location to allow a claim arising out of that transaction to be triable in 
that location."'" Adoption of such a statute would, in effect, enact the 
federal common law standard of minimum contacts. If the fifth amend-
ment due process constraints are applicable, then this formulation would 
provide a forum for any U.S. citizen with a claim arising in tort or contract 
in any federal court, since the foreign state has minimum contacts with 

52. The State Department has proposed a sovereign immunity statute which deals specifi• 
cally with the p·r0blem of manner of service: 

Service in the district courts shall be made upon a foreign state or a political 
subdi\'ision of a foreign state and may be made upon an agency or instrumentality 
of such a state or subdivision which agency or instrumentality is not a citizen of 
the United States as defined in Section 1332(c) ,rnd (cl) of this title by delivering 
a cop~· of the summons and complaint by registered or certified mail, to be ad-
dressed and dispatched by the clerk of the court, to the ambassador or chief of 
mission of the foreign state arrrE·dited to the Government of the United States, 
to the ambassador or chief of mission of another state then acting as protecting 
power for such fore ign state, or in the case of service upon an agency or instrumen-
tality of a foreign state or political subdivision to such other othcer or agent as is 
authorized undC'r the law of tllC' foreign state or of the United Stale,, to receive 
sen·ice of process in the particular case, and, in each case, by also sending two 
copies of the summons and of the complaint by registered or certified mail to the 
Secretary of State at Washin gton, District of Columbia, who in turn shall trans-
mit one of these copies by a diplomatic note to the department of the government 
of the foreign state charged with the conduct of the foreign relations of that state. 

Proposed Section 1608 to Title 28, Chapter 97, reprin ted in 12 bn·'L LEGAL ~1ATERIALS Jl8, 
127 ( 19,:J). 

Further, the proposed amendment to 28 U.S.C. § 1391 by addition of subsection (f) would 
permit civil actions to be brought in the district court where: 

a substantial part of the events or omissions giving rise to the claim occurred, or 
... a substantial part of the property that is the subject of the action is situated, 
or ... the agency or instrumentality is licensed to do business or is doing business 
... or in the United States District Court for the District of Columbia if the 
action is brought against a foreign state or political subdivision .... 

Id . at 131. 
In effect, the proposed statute would provide a federal long-arm enabling the federal court 
to assert jurisdiction under the express presence standards. 

53. See 4 C. WRIGHT & A. MH.I.F.H. FEDERAL PRACTICE A:--1D PROCEDURE § 1111, at 448 (1969). 
54. Comment, Sovereign Immuni ty Made Easy : Curbing Litigaiion with Advisory 

Opinions, 3 CAI.IF. \V. I NT'!. L .,J. 354, 362 (1973). The State Department's proposed statutory 
solution would appear to reach ewn further than the cited proposal by enacting a broad 
presence standard of amenability. 
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the federal sovereignty. Thus, a pervasive federal standard in the presence 
context limited only by fifth amendment due process considerations would 
create some degree of uniformity in this uncertain field of in personam 
jurisdiction. 

Certainly there is no constitutional restraint on Congress to enact such 
legislation. The in personam reach of the federal courts is a matter of 
congressional discretion.';:, On the other hand, specific legislation dealing 
with service of process on foreign governments may be considered unwise . 
If amenability and manner of service can be handled within the confines 
of Federal Rule 4, there seems to be no reason for making a statutory 
exception for foreign states .5" The problem, of course, comes in the diver-
gent use of ad hoc practice to reach the foreign state when the court finds 
that it is not within the meaning of Federal Rule 4. The practice may be 
acceptable in the Second Circuit but not elsewhere. Claimants will be 
encouraged to go forum shopping for those courts prO\·iding the most lib-
eral amenability standard. Quite obviously the Renchard decision has 
paved the way for litigants in the D.C. Circuit when only the presence 
criterion is available. In any eYent the question of amenability and manner 
of service standards for foreign sovereigns seems ripe for adjudication b~· 
the Supreme Court in the absence of an intervening legislative solution. 

L. NEAL ELLIS 

55. Foster, Judicial F:co11rm1y, supra note 7, at 80 . 
56. See 4 C. WRIGHT & A. 1\111.LF.R, FmF.RAI. PR~CTICF. A;-.;n PRon:urnE § 1111 , at 459 n.74 

(1969). 
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NATIONAL SECURITY COUNCIL 
WASHINGTON, D.C. 2.0506 

LIMITED OFFICIAL USE 

MEMORANDUM FOR PETER M. 

FROM: 

SUBJECT: 

It is clear that virtually all investment in the U.S. from Saudi Arabia will 
be by the government or government-owned institutions. This fact may 
raise special problems both for the Administration and for the Congress 
which should be explored with the Saudis during the upcoming discussions 
concerning our overall bilateral arrangements. 

A Council of International Economic Policy interagency working group has 
been reviewing the question of foreign investment in the U.S. since late 
last summer. I have, therefore, asked this working group to focus on the 
special problel:s llf any) which would be created by large scale investment 
by foreign gov rnments or foreign government controlled institutions. I 
would expect t at the group would consider such questions as: 

3. 

es rictions (if any) in existing federal or state laws on the 
"\>-ities of foreign governments or government-owned car-

antitrust, SEC and tax laws to foreign 
ment-owned entities; 

s of soverign immunity - - both with respect to immunity 
from suit and execution on government as sets; and 

4. Special technkal and Congressional problems that might be created 
by having private U.S. firms controlled by foreign governments 
who might make decisions for non-economic reasons. 

I have asked the CIEP group to have a preliminary report to me by May 15, 
1974. It could then serve as background fo.r the bilateral talks with the 
Saudis. I have spoken to Jack Bennett at Treasury who endorses a CIEP 
working group on this subject. 

cc: Joseph Sisco 
Thomas Enders 
Jack Bennett 




