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SRS - fj._nal Regulations -- Home Health Services - Part 249--Services nnd 
Payment in Medical Assistance Programs - Title XIX of the Social Securii."y 
Act - Chapter II, Title 45 

Attached is a copy of SRS' Action Memorandum dated January 14, 1976, 
with acco!npanying -Federal Register document. Please indicate your 
conco:1currer;ce by signing the Action Merr.orandu:-n in the space provided 
within 5 working days. If additional tirr:e is needed for review of 

:j 
this document, please notify 1-:iss Howell by telep~10ne (extension 57770). 

Please discuss questions you have about these proposed regulations 
with operating agency personnel before submitting memoranda of co;i1rr.ent. 
If issues cannot be resolved, nonconcurrence memoranda addres3ed to the 
Secretary are then appropriate. 

Please return yom.· concurrer?ce ( or nor.concurrence rr.emorandum) to 
Miss Howell, Room 5:I;39-B, Korth Building, for association with the 
docket file. 

Simultaneous routing of this Federal Register docur:ient submitted 
to the Secretary is being made to expedite clearance and approvc.,l 
in the.Office of the Secretary. 
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A§l>istant Secretary ( Planning and Evaluation) 

\Xssistant Secretary (Legislation) 
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MEMOI~ANDUM DEl'AR.'H,JEl',;'l' OF JIE/\l,Tll, EIJUCATlli ."\J , Ai\D \\ IJ.h\lU~ 
~UCIAL J\ND IZLll:\lllLITATJu:'-1 Sl ·.RVICE 

TO 

}.ROM 

The Secretary 
Throueh: u -----ES -----

Acting Administrator 
Social ·and Rehabilitation Service 

Onin· of th,· Adminis1 r;11or 

JAN 14 1976 

SUBJECT: Final Medicaid Regulations on Home Health Services ACTION 

PURPOSE 

To revise regulations in order to increase use of home health services 
under the Medicaid :program where home care is appropriate and necessary 
with respect to the recipient 1 s condition. The revisions broaden the 
mes of a_s:encie-Z-,tl.!~Ql ~--~- :£~Vide S8_!Y~-~d c.ti?i'l'j'"t11~!,.~~ = ?PtJ;5??.al

0
servi9e:3 made ... '#o-w,,:iJ.a,ble b;:( State~; 

BACKGROUND 

Under existing Medicaid home health services regulations: 

(1) Provider partici ation has been restricted to those· which meet 
- --e icare requirements. One such requirement is that they must 

·~ - - __ ,,._......,..... ---r. 

provide skilled nursing services and one other service such as 
physical therapy. This has meant that ~~.QI!!.,~~ncies ,such as 
small public health departments and visiting nurse associations, 
h4-ve 22e1;_ unabl.2-. ~o J_)arti01?}lte ,J.,fJp~.,y~nnot , offer the ~eco~ 
mice. 1iiso, the requirement · has served as a deterrentt o 
creation of new agenci.es. 

AnojJ1er .. ~rnirement under Medica~J.Ex.. statute) is 
proprietary- agencies must be licensed under 7'.rta-te7aw and, 
~I.~l~tiiia~~(JfcEa1:i~F. a proprfeta~~pcy 
cannot be a provider for Medicare in tha· State. This restric-
tion has been carried. over into Medicaid by regulation. 

There is ambigui t;,,r as to the minimum set of home heal th 
services ,-1hich States must provide. under a State plan~ 
It has been interpreted that the States are required to 
provide only one of the specified services (nursing, home 
health a.iJc, supplies and equipment), when in fact it was 
intended tho.t all of these were required to be available. 
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Page 2 - The Secretary 

Another problem has been that some States have adopted the Medicare 
requirement that a patient must be in need of "skilled" nursing or 
other professional services. Thus, a person who does not require 
"skilled" services but for example, only home health aide services., 
was regarded as not eligible for home health services. Some States 
also limited eligibility by applying inappropriate requirements of .. 
post-hospitalization or pre-institutionalization. 

A GAO report on home health services recommended that SRS clarify 
the services fer which FFP is available and encourage State~ to 
make greater use of them. In line with these recommendatio- .s and 
as part of the Department's effort to develop alternatives to 
institutional care, SRS published proposed regulations on August 21, 
1975, containing the following revisions: 

(1) Clarification of required and optional services. The 
proposal specified that States must make available nUI'sing 
services, home health aide services, and medical supplies, 
equipment and appliances suitable for use in the home. 
At_,State option, P~Y-s£~1, occupational, or sp, 'ch_ 1herapy 

may b e proviaea: to home healthcare patients ~- _l ~J-i~h 
~,,gE:..,ne.rally_p.J'Q.V.\ded to all reci~ients under the State 
~la2;,: = 

(2) Expansion of the types of agencies qua.lified to provide 
services and specification of standards they must meet: 

(a) Instead of the limitation to agencies provi.ding 
primarily skilled nursing plus a therapeutic service, 

_!J,/ the p .. 1:.C?E~~.l :geroi!,!,,f.d_·a. g~_nciE:,s off.~ring o~r..3.:2;:rs~% 
,i- -<2I ... 2Bii 11.2.IB<E.-..~?-]Jf~,.,,a i ~,..,.;3£_rv,.J.£e ~- i <~ ... 9-}~:?;}If wLtJfoy_ 

me~lJ~il'?E.i~~,t~It.,d~,sls . ZThe latter are 
basically the Medicare standards adapted to permit 
these agencies to qualify). 

(b) 



Pa~ 3 - The Secretary 

(3) Clarification of recipient eligibility. As indicated 
above, there has been some confunion as to whether recipients 
must be determined to need skilled care or to require admit-
tance to institutions. 

CO:MI1EN'rs 

Almost 1300 comments were received, covering both the major issues 
of types of agencies to be included and different standards for 
Medicaid and :Medicare , and virtually every provision of the proposed 
regulations. There were also hearings held by the subcormnit • ees of 
the Senate and House Committees on Aging, and a meeting convened by 
SRS with State, Congressional, consumer and provider representatives. 

TYPES OF AGEITCIES 

The ma· or controve~Y,.,.aF .. ose oy,er t~posal to per.nit )?.f.S:!)rie~ry J .1{-
agl;.l}C_i~Jg b.e-Ma:dicaid=Prnide~s. • .L e;yJ§§t.-Ili_e,.b,d.aral_ptandards, 
whether or not the State has a licensing law. =-

LUJWzs;:.-... 
1 

Comments indicated primarily (a) a misunderstanding that ' ~tes could 
not continue to regulate home heal th agencies, and (b) a s· .. ..cong concern 
that proprietary agencies would not provide quality services, since 
their overridi:ri.g interest is in retu_TTiing a profit to their mmers or 
stockholders; that they would employ inadequately trained and supervised 
staff, which might lead to patient abuse; and that they would "corner 
the market 11 of payi:ri.g patients, "~~'Y..¼.$~ut 9_f_,b,.l¾~r,.ess voluntary ... 
~g~cie"S . which de pen~ on _,g_aym~nlJ_roill..,9-Qm~ercE:.nts!:ge :..9±:,.. na tient s-. 
llso, some of-tno"sebasically in favor of allowing for-profit ageru!ies 
to participate e::Qressed concern about the Federal and State capacity 
for monitoring and standards enforcement. 

With respect to State licensing laws, the regulations do not limit 
State action in any wav--States are free t o requ_ irc""licPSin~andt£L 

• .-'4 ii ,. . ..,...~_,;.;., , ,r.,g,p. ,;I,,t TE --
establish standard.s hi~r than the Federal reauirements. The 
reitua-Hons establish °FederaT"st'ana:arcis wl1ich "',iIIageiicies must meet. 
A~i tion.ci.l ~Clll-JrcmgJ;i.;t.,sc a.~~~£).x.J,y-~ili_e.J;....,.f o~ta:tg J .. e~i~-
f~ti.ve_~p~.:1tor,l_action . This is appropriate in light of the 

• silence on this subject in the Medicaid statute as contrasted with 
the specific provisions enacted for Medicare. 

' 
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The Department also believes that home health services should not be -------subject to ~a re ~_t!;'.i.W.gn which is not a12.pli~d in the case of any other 
Medicaid ,servic~, and that there should not be discrimin~tion against 

• one type of provider-rather, the same standarcls should be used for all. 

With respect to the second comment, SRS recognizes a legitimate concern. 
Hm·rever, it is regarded as inappropriate to bar all proprietary ageµ.cies 
(in States which do not en.p.ct licensiri.g laws) because of the possible · 
abuse by some. T_o ~f,;§.S£E the R<llcntial that these re.syl ts will en!!.ue, 
SRS will make home health services one 0;"'"1ts1' .... four iop priorities for 
monitorir::B" aj'~nst fraud and a~use and will as"sisrS"tat~esin=es-tab-

-lishing effective syste~s for this purpose. 

Another issue centered on the proposal to allow single-service agencies 
to become Hedicaid p:i;:-oviders. CoIDL1ents expressed concern that use of -a 
single-service agency would lead to fragmentation of care and poor 
quality service. 

()IJl,,,1,IJf:C' In t2e ±;inaJ, regqla_j; ion, the "single.:,.se.~ce" agE¥ll~~~Y:i~io~s 
~VI~ 1:e_en ~h~_!d to al-low onl;y-_,!,;~S,2:-;1§_ ser-~.2;.~e agencies t ~~a~ify, 
~e,,11:,l SRs"'iJeliev~ t~~"<i. ag?ncie_s 2-re Fes~-=- F ... ~~_!§:p~~~~~-the 

• coordination of services that may be needed by many recipien~s. Home 
health aide agencies have been eliminated from the regulation as 
single-service providers since they are usually not equipped to per-
form such coordination. 

DIFFERING STArTDARDS FOR }'.lEDIC.ARE Alill ESDICAID 

The proposal contained a standard for Hedicaid agencies not participating 
in Medicare--that is, proprietarsJ and siri.gle-service agencies which the 
Department wishes to include in Hedi·caid in order to increase availability 
of services. The proposed standard was the Medicare rule, modified to 
allow such agencies to participate. 

There was much misunderstanding of the extent of the differences and 
of the need for a separate Medicaid standard. In the J..i.Ulll re&~p.ti~ns 
the Nedicare standards have been adopted by cross-reference and the 
necessary exce tions (for propr1e-f2..ry 2.na si.rigle-servi"c~-a.gericies""';" ci;c.,) 

-.,hm,;q_,.bc,qn b .sted. This should ck.rify that tlLe :Hcdicare-Meclicaid 
standards are the same wherever possible. 

_J 
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Other comments have been considered and appropriate changes made, 
as explained in the preamble. • 

PRESS RELEASE 

A cir-aft press release is attached (Tab B). 

INFLATIONARY U IPACT STATµ·IBNT 

·It has been determined that an inflationary impact statement is 
not necessary. 

RECOI1HSrIDATION 

That you approve th:e final regulations (Tab A) for publication in 
the Federal Register. 

Enclosure 
Tab A Final Regulations 
Tab B Press Rel ease 
Tab C - Previous Action Memo 

JOHN A. SVAHN 
J"obn A. Svahn 

Prepared by: SRS/MSA, MOS_chnoor x50397, 1/1.3/76 

(Contact: Ilse C. Sandmann, x58822) 

CONCUR-----------------------------
-----. Asst. Secret ary (Legislation) DATE----- ----

., 
I ·/ 



TITLE 45 - PUBLIC WELFARE 
CHAPTER II - SOCIAL Al'ID REHli.BILITATION SERVICE 

(ASSISTAl'TCE PROGRAMS) 
DEPARTI1E11T OF HEALTH, EDUCATION, Al'ID WELFARE 

- . 
PART 249 - SERVICES Al'ID PAYMENT IN MEDICAL ASSISTANCE PROGRAMS 

Home Health Services 

Notice of proposed rule making was published August 21, 1975 

(40 FR 36702) revising existing regulations on the provision of home 

health services under State plans for medical assistance (title XIX, 

Social Security Act). The purpose of the proposed revisions was to 

remove certain restrictions and. ambiguities wh~ch prevented full 

realization of the benefits of such services. The basis for the -proposal was the Department's desire to increase the availability of -
home health services to Medicaid recipients an.Ttoencourage their 

use in appropriate cases as one alternative to institutionalization. 

In the summary, the proposed revisions would: 

- .permit certain types of qualified health service agencies, in 

addition to those which meet Medicare standards, to provide home 

health services under Medicaid programs; 

- prescribe the standards which those agencies must meet, which 

parallel those for Medicai~ but are appropriately adjusted for 

differing needs under Medicaid; 

-. permit proprietary agencies to participate if they meet the 

standards, subj~ct to aey i£,.,ens~ law of the State .. ; 

- clarify that States must make available under the State plan 

the three main types of services needed in home care: nursing, home 

i 
l 

I 
'! 
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health aide, and supplies and equipment, and also permit them to 

provide various therap~es as home health services; 

.. clarify the Medicaid recipients to whom home heal th services 

must be available, specify the requirements for a physician's 

determination of medical needs recorded in a plan of care and 

periodically reviewed, and clarify that Medicare requirements 
aaa.t£L4:Cm ex J&.4. amsc 

relating to need for "skilled" care or to post-hospitalization do 

not apply under :Medicaid. 

Nearly 1300 comments were received from a broad range <-:.r 

interested parties: members of Congress, private citizens, 

Jlc:. ~ional health and welfare organizations, consumer and senior 

citizen groups, public and private providers and provider organi-

z~tions, State and local agencies, etc. The comments themselves 
I 

represented a broad range of opinion from approval of th8 .hanges 

to strong objections in whole or in part. Evidence of widespread 

interest was also presented by the holding of public hearings on 

October 28, 1975 by subcommittees of the Senate and House Committees 

on Aging, and by the convening of an all-day session on the major 

issues to which the Department invited State, congressional, consumer 

and provider representatives. 

The greatest controversy arose over the proposnl to drop from Medicaid 

the restriction,!..,on p~o..12riet~E;Z a~IJ.CX participation applied by -statute under Medicare, thus allowing their participation in the 

Medicaid program on the same basis and under the same standards as 

nonprofit agencies. Another major issue was the establishment of 

standards differing in some respects from Medicare 1 s, including the ------
provision for single service agencies to participate in Medicaid 

.,,.. ----..........-.. ~.----.. 
ii I 



(those offering only n..irsing or only home health aide services). 

In•addition, however, there were questions and suggestions on 

virtually every detail of the proposed regulations. All comments 

have been analyzed and given careful consideration in developing 

the final regulations, and numerous clarifications have been made. 

The major comments and the Department's responses are listed below: 

1. Participation of proprietary agencies. 

Under Medicare, for-profit agencies may qualify a ~ home 
e=::: «.Pt w 

health providers only if licensed by the State; if the 

State does not have a licensing law~ they may not be 

'C~rtified under the program. This provision, statutory 

for Medicare, had _been adopted by -regulation for Medicaid. 
' 

PlJ.!n,.17J);_E~me~~_,;oposal would allow proprietc. y agencies 

to qualify as Medicaid providers if they met the standards 
--==' arr 
prescribed in the regulations; however, States could still . ,,..,,_._.,.,,,. 

...-..--..::,.-:,,~ .. --... 
require licensing if they wished. Comments indicated 

primarily (a) a misunderstanding that States could not 

continue to regulate home health agencies, and (b) a strong 

concern that proprietary agencies would not provide quality 

services, since their overriding int~rest is in returning 

a profit to their owners or stockholders; that they would 

employ inadequately trained and supervised staff, which 

might lead to patient abuse; and that they would "corner 

the market" of paying patients, thus driving out of business 

voluntary agencies which depend on payment from some percent-

iii 
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age of patients--the net result leaving poor persons refused 

service by the profit-making agencies and deprived of any 

other source of help. Also, some of those basically in 

favor of allowing for-profit agencies to participate 

expressed concern about the Federal and State capacity for 

monitoring and standards enforcement. 

With respect to State licensing laws~;he regulations do / 

not limit State action in arry way--States are free,. to require/ ---..J.,;;J 
licensing and to establish standards higher than ~ne Federal 

c « :&J:.iZIXJ'.+ ,--,raw aana•,._.,. iH'.W2 ,_ ,.. 

States may also impose certificate-gf-need / 

requirements and other procedures designed to control :t ,~ 

establishment and operation of home health agencies. 
___ ll!IIJllll!tt....,._,,~™,.i'.t3!!A46 ue;:;:;..ao:wAJ A:c !£!1Z 

the regulations do is to establish Federal stan0.ards which ~-j,..A .. d~di:"'.~t""'i""o""'~~1- r""e""'q-U1.~--r-e"""m""em. 3 ..... a=re--th- e_n_.,.,,,.._ 

(pro1!~1i: matter !or State legislative,....a.,p.d..,l;.~atory ~ction. J 
This is appropriate in light of the silence on this subject 

in the Medicaid statute as contrasted with the specific 

provisions enacted for Medicare. 

- xf:":) The Departmento--elieves that home health services should 

not be subject to a restriction which is not applied in 

the case of any other Medicaid ·- service, and that t½ere should 

hot be discrimination against one type of provider-rather, 

the same standards should be used for all. 

iv 
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W}th respect to the second comment, the Department 
kJlitW4€Q&WWW 

recognizes a very legitimate concern among a number of 

interested pa5.~, particularly in light of the --~---. 
abuses perpetrated by some profitmaking agencies in 

the nursing home field. However, it is regarded ~,._..,,._ 
as ina ropriate, to bar all proprietary agencies 

m~ 

(in States which do not enact licensing laws) because 
w~~~.;.rr ~• ,1;24:;'C::,::...._....::r::tea •- . ...em 

of the ~ ib~e abuse by some. To lessen the potential 
t " ·- ¥-l ~- J __ :::.J'i 

that these results will ensue, the Social and Rehabilitation 

Service wilL.make home health services one of its 

four top priorities for monitoring against fraud and 

abuse and will assist States in establishing effective 

systems for this purpose. 

iv-a 



2. Establi s.hment of separate standards for Medicare and Medicaid. 

Again, some comments reflected misunderstanding of the extent 

of the differences and of the need for a separate Medicaid 

standard. As explained in the Notice of Proposed Rule Making, 

using Medicare standards in total has restricted the partici-

pation of a number of agencies which can offer quality 

services to Medicaid recipients, for example, agencies which 

,pffer only_?y ~j.ngle service. In cases where a recipient. needs 
Os z w:cnan--, 

only one type of home heal th service, he should be ·<'::>le to 

receive it from such an agency (provided it meets all other 

prescribed standards) and to have reimbursement provided to the 

agency by the Medicaid program. Although Medicare restrictions 

such as the requirement for providing skilled nursing plus one 
\ 

other service are imposed by statute, no simila:r· astriction 

appears in the Medicaid statute and thus regulatory changes 

can be made as appropriate. 

In the final regulation, the "single-service" a~ ency provision 

has been changed to service agencies to 

~ -tne15epartrnent believe-s-th agenc_i_e_s _a_r_e_ 

best qualified to provide the coordination of service·s that 

may be needed by many recipients. Home health aide agencies 

have been eliminated from the regulation as single--service 

providers since they are usually not equipped to perform such 

coordination and since the regulation requires supervision of 

home health aides by qualified nursing personnel; therefore 

V 



the agency should be able to offer nursing service in a home 

health program. 

... , To ciarify that the only variations from Medicare 
• ' ' 

~tandards are those necessary to permit additional types 

of agencies to participate in Medicaid, the final regulation 

has.adopted the Medicare standards in 20 CFR 405.1201-1230 

with certain exceptions. 

3. Definition of home health services (a249.1o(b)_(_7}). __ 

This paragraph specifies the required and optional services 

to be prov~ded under State Medicaid plans. Comments included 

the following: 

(a) Clarify when services may be provided in an iritermediate 

care facility. 

This has been done by giving an era.!Ilple. Guidelines 

-will also elaborate on this provision. 

· (b) .ChJi,pge the 90-day physician's review to the Medicare 

requirement of 60 days. 

This has been done by adopting the Medicare standard. 

(c) With respect to use of a "solo" nurse in the absence 

of a qualified agency: drop the requirement, make it 

optional, clarify when no agency is considered "available", 

require public hearings prior to ·snch a finding, clarify 

"direction" by a physician. 

• I 
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The requirement has been retained since it is necessary 

for the provision of services in certain areas, primarily 

rural, where no agency meeting the standard is available • 
to give home health services. Approximately 23 States 

-
now make -use of this provision and ~he Department considers 

it essential for all States to have such arrangements in 

effect. However, the requirement has been strengthened 

by restricting its applicability to use of registered 

nurses. 

The non-availability of an agency has been clarified by 

changing the wording to "no such agency exists in the area". 

The Department considers that holding of public hearings 

would be an undue administrative burden on State agencies 
\ 

and unnecessary as a control. The wording 011 'direction" 
- - - . -

by a physician has beerl deleted and replaced by more 

specific lapguage. 

(d) • Clarify whether the home health agency itself must 

furnish t½e medical supplies, equip~ent and appliances 

required by ~249.1o(b)(7)(i)(c). 

It is intended that these items be supplied by direct 

prescription of the physician and not necessarily by 

1~}~e=~ome health agency~ It is· the S_tate 1s responsibility 
1-_tc, make payment f.?~-any such ~tem.-. Guidelines will 

__ ~laborate on this provisi0n. 

vii 



(e) Many commenters ,suggested that a variety of other 

services--nutrition, homemaker, social services--

should be required and that the therapy services listed 

as optional should be mandated. 

The Department recognizes that many of these services 

would enhance the benefits gained from home health 

services. However, with respect to some of the suggested 

services, there is no statutory basis for mannating 

them under State Medicaid programs, or for authorizing 

payment for th~m whether mandated or optional. The 

therapy services have been retained as optional since 

it is felt that in the light of current fiscal restraints, 

this should be a State decision. Such ser '- ces are 

optional in State Medicaid-programs for provison to 

any recipient as well as under home health programs. 

4. Definition of a medical rehabilitation facility (§249.150 

(a)(3)) 

Comments pointed out an inconsistency between the specifica-

tion that the major portion of services be provided in the 

facility and the fact that home health services are provided 

in the patient's residence. 
.. -

•• The inconsistent wording has been deleted. 
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Subcontractin~ provisions (§249.15o(c)(2); now 20 CFR 405.122l(h)) 

Suggestions included: , require licensing of subcontractors; 

require liability coverage for them; require contracting with 

Medicare agencies. 

The Department believes the first is a State prerogat{ve; 

the second is a responsibility of the provider agency; and 

the third is impractical and inappropriate for Federal 

regulations. 

6. Disclosure of ovme~ship of agency J§249-~5~(b)(2)(v:~)) 
.,. 

Respondents suggested that all ownership interests be dis-

closed, rather than limiting the requirement to -interests 

of 10 percent or more. 

The Department believes that the additional reporting and 
1 

revie~ requirements for ownership interests of l r 1 than 

10 percent would not be justified by any benefit gained. 

Ownership of less than this amount does not present strong 

stock . manipulation possibilities leading to fraudulent 

activities, which the disclosure requirement is designed 

to inhibit. 

7. Administrator or director(~ 249.150(c)(4); now 20 CFR 

405.122l(c)) .,_ 

Question was raised about the difficulty of recruiting 

such a person in rural areas or for small agencies; _ 

clarification of the qualifications required was . requested. 
- ---~-¥-••~· .. -------·---~- - .. - - ....__ ' ----
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The Medicare standards specify that the administrator or 

director may also perform the function of the supervising 

physician or nurse, thus eliminating the need for two 

persons to perform these functions separately in a small 

agency. Guidelines will explain more fully the types of 

acceptable qualitications. 

8. Supervising physician or nurse (~249.150(c)(5); now 20 

CFR 405.122l(<l)) 

Clarificat~on was requested relating to the "supervision'! 

exercised over members of other disciplines and as to when 

professionals other than the M.D. or R.N. would be 

supervising. 

This will be clarified in guidelines. 

9; Personnel policies (~249.150(b)(2)(iii)) 

It was requested that minimum qualifications be prescribed 

and that staffing requirements be set. 

Minimum qualifications were included in the proposed rule 

making and have been retained. It is ~ot appropriate to 

prescribe staffing ratios for all home health agencies 

at the Federal · level. Suggested patterns will be in-

cluded in guides . 

X 



. 

10. Advisory committee (~249.lSO(d)) 

Suggestions were to drop the requirement as ineffective; 

• · to strengthen it by requiring entirely outside composition, 

increasing the number of consumers, or adding social workers; 

to eliminate the requirement for a physician; and to leave 

monitoring up to the State. 

The requirement has now been replaced by adopting the Medi-

care provision for review, by ·a group of professional per-

sons, of the agency's policies and program (20 CFR 405.1222). 

11. Review of drug program (s249.150(a)(2)(viii)) 

The wording "agency staff" should be changed; only a physi-

cian or R.N. should perform review of the patient's medica-

tion. The wording now requires review by the R.N., who 

reports problems to the physician. 

12. Initial evaluation visitsi_s249.150(e) and (f); now 20 CFR 

405.1224(a)) 

Respondents pointed out an apparent contradiction . between 

the requirement for such a visit, and the wording "as 

appropriate l;_ visit is mad!::_/". 

The Medicare standard clarifies that an initial evaluation 

visit is required. 

It was also suggested that the R.N. could not make this 

visit where therapy servic•es are involved. 

The R.N. can and should make the initial visit, for over-

xi 
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all evaluation of the patient's needs, and development 

with the physician a~d other disciplines of the total 

plan of care. This in no way interferes with the per-

fonnance of treatment procedures by another discipline. 
' ·, 

13. Licensed practical nurse services (§249.150;now~20 CFR 

405.1224(b)) 

"Under supervision" should be defined--does it mean 

on the premises? How often is the LPN's perfonnance 

reviewed? On-premises supervision is not required; this 

and other questions on supervision will be clarified in guides. 

14. Therapy services (~249.150.(h); now 20 CFR -405.1225)) 

Suggestions included changes in tenninology, specifications 

as to what the orders shall include, and provision for 

therapists to act as single-service providers. 

The tenninology change has been made in §249.10(b)(7)(i)(D)). 

Specifications for therapy orders are contained in 20 CFR 1223(a). 

The Department believes that single-service providers should 

be restricted to nursing agencies, since this appears to be 

the best way of assuring coordination of care to meet 

the total needs of the patient, and of avoiding fragmentation. 
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15. Home health aide services §249.10(b)(7) and @249.1SO(a)(2)(ix)) 

Colillllents were: 

(a) Such services should not be mandated. 

The Depa.rtment believes it essential to include these 

in a truly effective home health program. 

(b) Require certification of agencies by the National 

Council of HomemaJ(er- Home Health Aide Agencies or 

require that the Council's standards be met. 

The Department believes that the Federal regulations 

should contain the minimum standards and that it would 

be inappropriate to requir~ certification by an out-

side organization. Howev8r, a number of the Council's 

~tandards with respect to training aides have been 

adopted in the regulations. 

(c) Aides should be required to complete a State-approved 

medication admiru.stration course. 

Since the aide's duties involve assisting the patient 

with medication that is ordinariJ.;L_self-administered, 

completion of such a course is not considered necessary. 

Howev~ ,.,_lh§ ___ content=oL th~ required home heal th aide 
~ -:;:·· . .. ··- --- -- · - - ·- -··xli"i --· 

\,' . 
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I 
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training has been amended to include training in providing 

such assistance. 

(d) Supervision should be changed from monthly to biweekly 

or to every two weeks for the first two months of care 

and th'en monthly. 

The first suggestion has been adopted by using the. 

Medicare standards. 

(e) Training should be strengthened by increasing the hours 
' '· 

or enlargir:ig the content, specifying the q·uali~ications 

of the trainer, requiring State approval of the course, 

and requiring in-service training on a quarterly basis. 

One commenter suggested substitution of experi&nce for 

training. 

The content of the required course has been , trengthened 

with respect to additional subject matter. Trainer· 

qualifications have been specified. It is not felt -
appropriate for the Federal regulations to specify State 

approval, although States may wish to impose this. The 
... ---=--=--.-.:e::=---=· =-=·-=-=-= . -- . . - . 

suggestion regarding in-service training has been accepted. 

Substitution of experience is not acceptable since it 

would be extremely difficult to determine whether the 

specific experience provided the lmowledge and skill 

intended to be gained from the training. 

16. Records (§ 249.lSO(a)(2)(x)) 

(a) Require 5-year retention as in Medicare. 

For Federal grant-in-aid programs including Medicaid, 

the Department must follow the general regulations in 

xiv 
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45 CFR Part 74, Administration of Grants. The rule in 

Part 74 is 3 years' retention; however States may set longer 

retention periods. 

(b) The requirement should specify review of records closed 

within the quarter. 

Medicare standards require quarterly review of both active 

~nd closed r~cords. 

(c)° A requ. ement for review of 10 per cent of records is 

too burdensome for large agencies. 

Medicare standards do not specify a percentage. 

(d) For hospital-based agencies, the regulations should 

re_cognize that some of the requirements, including 
.. 

record ' review, may be otherwise met as part . of ttiEl _ 

hospital's administrative functioning. 

The regulations do not preclude meeting some of the 

requirements in this manner provided all of the 

specifications are fulfilled. 

Utilization control • C§249 .150 (a){2)(xi)) 

Comments ranged from approval to objections as impractical, 

costly or vague. There was some misunderstanding that th& 

two specified procedures (record review and evaluation 

studies) had to be performed by home health agency--

established teams. 

Tr.ere were suggestions to have the State appoint teams or to 

let each .provider design its own control procedures. 

xv. 
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~inally, it was suggested that a copy of the recommendations 

resulting from evaluation studies be sent to the governing_ 

body. 

Under 4.5 CFR 2.50.18, State title XIX agencies must have a 

utilization control program covering each item of service 

provided under the State plan, including home health services. 

They must also provide for evaluation of the necessity for and 

quality and t~eliness of services, and for a post-payment 

review system which includes development of provider and 

recipient profiles and exc~ptions criteria. The specific 

provisions in the home health regulations are intended as 

partial amplification of these requirements. In the final 

regulations, changes have been made to specify that the State 

agency must provide for establishing the tea.ms (in any 

appropriate manner), to change the record review requirement 

to one performed on a sampling basis, to require in- -home 

visits as a safeguard in detecting fraud, abuse or over-

utilization, to delete the requirement for a physician on 

the team in view of the diffic_,u. ty of securing their partici-

pation in certain areas, to clarify the conflict-of-interest 

requirements, and to incorporate the suggestion co~1cerning 

copies of the recommendations. 

Certification procedures (§249.1.51) 

(a) Concern was expressed about the lack of capacity to en-

force the requirements and monitor agencies, and about 

xvi 
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the need for a cost control mechanism. It was 

suggested that a certificate of need provision 

be required. 

It is recognized that there are fiscal constraints 

on States' ability to enforce and monitor; however, 

it is essential that this be made a priority in 

Medicaid programs both to realize the full benefits 

of home health services and to avoid fraud and over-

utilization. The _utilization control requirement 

represents one cost control mechanism; the Depart~ 

ment will assist in developing others. As indicated 

above, States may impose certificate of need require-

ments. 

{b) Many respondents suggested clarifying the terminology 

used; this has been done. 

{c) It was suggested that a requirement for ·prompt 

transfer of patients when an agency loses certification 

be added; this has been accepted. 
\ 

{d) Concern was expressed that the requirements are too 

loose and give unlimited time to agencies to comply. 

The survey agency is responsible for specifying the 

time considered appropriate for an agency to correct 

its deficiencies. Ordinarily this will not exceed 

60 days. 

xvii 
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In addition, provider agreements between the State 

Medicaid agency and the home health agency are time-

limited under the regulation to one year, or less if 

the latter is found deficient in meeting standards; 
l 

therefore home health agencies cannot have unlimited 

time to meet requirements. 
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• Chapkr II, Title 45, Code of Federal 
Regulations, !s amended as follows: 

1. Section ~-10.10 is amended. by revis• 
Ing parai::rnphs (al (4) and (b> <7> to 
read as set forth below: 
§ 2 -19.JO ,\mount, clurntion, 1111d scope 

of mcclical ns!,islunce. 
<a> • • • 

• • • • 
• (4) Provide for the Inclusion of home 

health services which, as a minimum, 
shall include nursing services, home 
health aide services, and medical sup• 
plies, equipment and appliances as speci-
fied in paragraph <b> <7> of this section. 
Under this r equirement, home health 
services must be provided to all categori-
cally needy individuals 21 years of age 
or over; to all categorically needy indi-
viduals under 21 years of age if the State 
plan provides for skilled nursing facility 
services for such individuals: and to all 
corresponding r.roups of medically needy 
individuals to whom skilled nursing fa-
cility services are availabl~ under the 
plan. Eligibility of any individual to re-
ceive home health services available un-
der the plan shall not depend upon his 
need for, or discharge from, institutional 
care. 

• 
<b> • • • 

• . • 
• 
• . 

. . . • 
• • 

(7) Home health services. (i) This 
term means t.he followinrr services and 
items provided to a recipient in his =1lace 
of residence. Such residence does not in-
clude a hospital, skilled nursing facility 
or Intermediate care facility, except that required to be 
these services and items may be fur- J 
nished as ho!ne health services to a re- -
clplent In an il2Je11nediatc care facilitv (for example, short-tenn 
If they arc not/iurnishetl _by the f'.1cility registered nurse service during 
as Intermediate care services ,-rn:, sue 
service or item provided to a recipient of an acute illness to avoid transfer 
home health services must be ordered !:ly to a skilled nursing facility). 
his physlci nn as part of a w,1ttcn plan 
of care which ls reviewed by his r,:1ysician 
at least every /90- days. 1 hose services 
listed In paragraphs (A). CB) and (C) 

60 
nre required. to be made available by the \ 
State as home health services; those on a part-time or ntermittent 
llsted ln para f; raph ~D) may be pro".ided-_/basis 
as home health services at State opt10n. 

<A> Nursinf; service, as defined in 
U1e State Nurse Practice Act, provided exists in the area 
by a qualified agency Oi:.._!.!2__::]1c case / 
where no such a[;ency (i,,-ft\'fl-'±ttt'tte to 
provide nursing services. by a registered 
nurse ~<'el~~,e who is 
currentlv licensed to prart ice in the 
State/ =1-.>;l;~,~~n,c Uon 9{ 
th~-;~an-t,'.f;-.f~-.~ 

tB> Home healthJ!tffi- services provided 
b:v a oua!ified agency. 

, receives written orders from the 
/patient's physicia~ doctnnents 

the care and services provided and 
has had orientation to home care 

\

and record keeping from a health 
department nurse. 

aide 
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<CJ Medical supplies, ('(Juipment nnd 
applianc(·s ~ult.able for usr in the home. 

<D> Physical tl~erap:\' , oc-cun,tt.\.onal ----pathology and audiology 
U1:rapy or ic:peech[k1~y-prov1ded by a. 
Quallfled agency or by a facility licensed services 
by the State to provide medical rehabili-
tation services. 

(Ill Jn order to participate under a 
State title X:::X plan as an agency quali-
fied to provide home health services, such 
ar.cncy must meet the condit.ions and 
standards set forth in 2-19.150 of this 
chapter, a.s det..::rmlncd in accordance 
wlth the applicable provision<; for the 
certification and execution of valid pro-
vider agreements U!1dcr § 249.151 of this 
chapter. 

; ' • .2 . . A new § 249.150 ls added to Part 249, 
as set forth below: 

• § 249.l:i0 Stmuhrds for nf!'encic-s qua). 
• . . . ificd lo p,o\'icle home health ~en ices. 

(a) • Type of agencies quc:lifi, cd to pro-
vide home health services. The require-
ment to provide home health services un-
der State plans for medical ass ist rince is 
specified in § 249.l0(al (4) of this chap-
ter; the services included arc defined in 
§ 249.l0<bJ (7). This section describes the 
agencies which qualify to provic:e the 
nursing, home health aide and t.herapy 
services specified in § 249.10 <bl (7). 

Cl) Home health services may be pro-
vided under the title XIX Slate plan by 
any. agency which is certified un cler title 
·xvrrr of the Act to provide such serv-
ices and which executes a valid provider 
agreement with the title :XIX State 

. agency. 
(2) Home health services may also ·be 

provided under the title XIX state plan 
br-'>-P.WHe-o-!'-i>l 'i¥at~e1w:,;-€-r-!:'t..>hmvi--
siwl-tAf'reof 1c; g.,-1.~w1~<"'t1·e-r.nt~ 
.hosp it :..I). ~~~l~H¼fr.!'.il::.:=-,Hfi;'ccn"n 
~-ncLlica-~~'Uih-H\~ei"i'-i~ 
ow\'.hi.clu:m!!. .. m .ust .... oe-m,+;,~n ::;, --t>J'-h,;H1.i 
J>..sa-Uh..ai'1c.sci:.i.:.we~.-hkh-tt1eet-s-tiftc 
st.a ucia rd~ s n ... f~cth-m-4ru.;..;,ee+it,n-;--a.n.a 

• which executes a valid ,~·-idcult a_?yee-
• mcntwith U1c title XIX agency. 1-

! I 

.- by an agency which meets the 
requirements set for~h in 20 
CFR 405.1201-1230 except as 
described in this paragraph; 

provider 
.· .. . J 

\ 

Exceptions to th,: :i~equirements of 20 CFR 405.1201-1230 are: 

and 

(i) The definition of a home health agency contained in section 

1861(0) of the Act, which is cited in s405.1201(a), is revised in 

the following respects for purposes of this paragraph (a) 

r~---......, (2): 
l~::_j 

r 
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(ii) 

(iii) 
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(A) A home health agency may be a public or private 

agency or organization or subdivision thereof; 

(B) The agency is one primarily engaged in providing 

medical or health care services, of which one must 

be nursing, and which executes a valid provider 

agreement with the State title YJX agency; 

(c) Private organizations which are nonprofit 

organizations exempt from Federal income taxation 

under -section 501 of the Internal -Revenue Code of 

1954 are eligible to participate under title XIX 

if they meet the remaining requirements of ~405.1201-

1230, subject to the revisions herein. 

The definition of "nonprofit agency" in ei405.1202(e) is not 

applicable under this paragraph. 

The definitions of occupational therapist, occupational 

therapy assistant, physical therapist, physical therapy 

assistant, social worker, and speech pathologist or 

audiologist, in ~405.1202(f), (g), (i),(j), (t), and (u) 

are replaced by those in 20 CFR 405.1101(m)(n), (q), (r) 

(s) and ( t). 

(iv) The exclusion of proprietary organizations appearing in 

s405.1220 is deleted in that section and wherever else 

it appears. 
r- --~ 
l.~·· : 

- --. .J 
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• (v) The requirements that agencies must provide "skilled" . 

~nu,rsing services and that they must provide at least 

one other therapeutic service, which appear in 

~405.1221(a),are ~eleted in that paragraph and 

wherever else they appear. 

(vi) The reference in ~405.1221(a) to a "place of residence" 

is amplified as described in §249,10(b)(7)(i) of this 
l 

chapter. 

{vii) The requirement for disclosure of o~mership information in 
I 

e405.1221-(b) is replaced by a requirement that the governing 

body or de'signated person so functioning shall supply to the 

State survey agency full and complete information as to the 

identity: 
f ·cA) Of rnch person who has any · di-
·, rect or indirect ownership interest of 10 
• perccninm or more in the agency or who 

is the owner (in whole or in part) of any 
• mort.eag-e, deed of trust, note or other 

obligation secured <in whole or in part) 
by the agency or by any of the property 

• or assets of the agency; 
.: : •• (B) O f each omcer arid director of·the 

corporation if the agency is organized 
as a corporation; 

(C) Of each partner if the agencv is 
organized as a partnership; an<.i.i:Jwmpt.-
Iy report any changes to the State sur-
vey agency which would affect the 

I

. currc1.1t accuracy of the information sup-
:P~~~ . u!19er this paragraph. _ _ .. . _. 

shall 

(viii) The statement in §405.1223(c) that "agency staff" shall 

check a patient's medication is changed to require review 

by a licensed nurse. 
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(ix) The statement in 20 CFR 405.1227 relating to training 

of home health aides is replaced by the following require-

t!lcnts: 

,------------- (A) I~~- All home llc:\lth aides 
shall receive basic orientation and train-
ing consisting of not less than .;o hours. 
The training will include as a minimwn 

( 1) content in each of the following areas: 
Basic techni<1ues of person:11 care---· and rehab i li ta tion; 

(-2) ·=!•Q A'! e ~ 0 P\·1·,1·eQ~f -'~1·i·· i; •• ,.,= , ~\ ... '--' V.J t i rt< .. • . v. ~le, ~• .. ~.., ~::--t, ,__, , 
- ----+n-;· Healt111R~-tt:¼ hygiene .--, and household tasks essential to 

CD--ttitt- Food preparation and nutrition·, health; (0 -~w+- Interpersonal relationships meet-
ing the social, emotional, and physical 

( 5) necd_s of oatients: _ "' .. _ . 
- ·--t-:f D~s1c .,vu:lel10lct 1nana.,e;~frt-i- ~- . .. 

{_~) (\.·i1· Mental health and mental 
(1) · .. . ~<·1{) 9-g1~n:are. · ~~-~-· -~ __ _ _:::_ •• -

(§) (viii) Accident prevention; 

The ill, disabled and aging adult; 
illness; 

(ix) Assisting patients to take own medications. 
Ir.fr~'":-"-_ -!:1'-. -~~ic-~--~-~~¼-~-(i.-/.-i&ff-_~----.~cn~1-c-rc-,-s~h-a_ll ___ (B) 

be continuing in-service progrnms on a , but at least quarterly 
regularly scheduled basisfwlLno·:;.n..::;-i;:.:n:...e:;:.----

• job training during supervisory visits and 
.. more often as need eel. . • -.. .. . . . _j 

(C) ,Only persons with teaching experience and 

knowledge of the. subject shall be responsible for training and 

in-service education • 

(x) • The retention period for clinical records specified in 

§405.1228(a) i ,s changed to 3 years for purposes of this 

paragraph. 
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(xi) The evaluation requirements in §405.1229 are replaced by 

the following requirement for utilization control: 
., __ r.-(11. ) .. E!Wieetien~, The agency • 

shall participate in a program of uLiEza-
tion control of services as prescribed 
by the tit.le XIX St:1te agci,c-:v pur,;u:1nt ____ • 
to § 250.18 of this chapt..cr whi~,,;....a... 
mi1~m..u....,_iJl~nGlud~~~-----As a minimum, the utilization 

control program shall include establishrr£nt by the State title 

XIX agency of a team or teams of professional persons to perform 
'\ 

the functions of patient record review and home health evaluation 

studies as specified in this paragraph. 
' \' :·, . (A) 

im Review ~f patient records{.~~---on a sampling basis shall be 
~am of profess10nal persons (at least a 
~:u;, public healt.h nurse and one performed 
.~d~l~ti_o1_1al __ health Pt:ofessional)/ n~-4-ft- \. 

"\. No reviewer may participate 
- . \ 

. in the review of the records for patients in wh e care he is 

directly involved. The team shall also make in-home visits on 

a sampling basis. The purpose of the review and visits is 

• 'Mlvea-m---tlle-4ir--eot-o~t:4f!{Hmlwi4-
; u&l-ptt4ieffi,---f-eP-~o-t!ft5'-i3ff it,{t---4-

ser.viG<l-\\.'.i.l.h-1~~cl.l.t-l·.e-. 
eeivinG-~Bl.inue{l-.;;ei:.,:fo.,s-<ru-l'j1~,.-4,uch.. 
perloct,iH ~r to make recommenda-
tions to the agency pro\'iding service as 
to the' necessity for continued service, 

-the adequacy of the plan of care and the 
appropriateness of continued service/ ---- ·• 
-ill)n: (B) 
I™ A conLinuing program of home shall be carried out 

health evaluation studies{by a t<'am of 
profes:;ional persons (,;,;l!ich m'.!.y be the subparagraph ix(A) of this 
same team as specified in ]p~:;-i;-;:;i,~. 

--<it) (l)-(',f tl:lil; ,~ctionJ .. which shall iden- paragraph (a) (2) 
ti!y and analyze trends, problems and 
patt.cr:is of care and make recommenda- .. 
tions to the State title XIX agency'"'/ f'""oc.;.r ____ and to the governing body of the 
improvement of the quality of home home heal th agency 

.health care. 

I 
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(xii) The special standards set forth in the appendix to 

Subpart L of Part 405 are not applicable under this 

paragraph unless so specified by the State -title xrx:-
agency. 

(3) Therapy sen·ices may be provided 
· as home health services by an agency 
specified in paragraph <al . (1) or (2) of 

; -this section, or by a f::-.cility licensee! by 
' the State to provide medical rehabilita-
;_, tion services, and which mect.s the other 
t conditions set forth in this paragraph. 

Such a rehabilitaticn facility must be op- 13_ 

eratcd under competent medica.J • super- f 
vision and is one which provides therapy 

1
:_ 

services for the primary purpose of as - 1 
sisting in the rehabilitRt.ion of disabled i: 
persons through an integrated prog~am i: 
of (i) medical -evaluation and services, \1 

•• -and (ii) psychological, sociai, or voca- :,:•
1 •• tional eva luation and services. 'f~ie m~ljEtt' 

~ tr~J:--t~1uirccr:..--cvul:t.~~a:'d i• 
• ~t'&-!'IW.<,t--be--f.ttl'-Hi;;hcd--~l-ll-lF'•ti1C ! ~l-i.t-:,c-.'1.H,k+<e!J:acilit;l..lll.l!;,L_i?£,..PPCra ted,__ __ The 

either ill connection with a he,~pital or «s 
a facility in which all medic,,.! and re- . 
lated health services are prescribed by, or 
are under the general direct.ion of, per-

. sons licensed to practice medicine or sur-
gery in the State. .-... ·-_<_. __ }·-• ' 

~, D ;t~~~iination of qualifications. 
The detennination that an agency pro-
viding home health services meets the 
conditions and standards for participa-
tion shall be made in accordance with 
the applicable provisions for certifica-
tion and the execution of valid provider 
agreements set forth in § 249.151 of this 
<:hapter. 

(b) 

I' 
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3; A new f 249.151 ls ndclccl to Part 249 
1~ct !prth below: 

§ 249.151 Horne hcnhh n;::cncirs: Re-
c111in·n1••11ts for 11gc-11ci<'s ,pialifying 
a s ho,nc lu·ahl, H·n·i,·c providers. 

(a) Certifi cation of a9c11c:ics not par-. 

8 

. • . : 

ticipating 1111dcr title XVIII. Prior to the 
executio:1 of a p1 ovider a ro-ccmcnt[ai,..,1O----
participa t ion in the title XIX program as 

with the State title XIX agency 

a. proYidcr of home health services, the 
State surrey a~ency designated under 
§ 250.l 00 of this chapter shall survey ihe 
home health agency ancl certify as to 
whether it, is found to be in compliance 
with the conditions an<l standards set 
forth in~ 249.150 <a> (2~ ~-l<::.i-~t:.:i,_'_'.,_lll,;...:_.· ____ __ 

(1) The findings of ffic State survey \ 
agency with respect to 'en.ch of the stand- • 
ards shall be adequately documented. 
Where the State survey agency certifies 
that a provider agency is not in' compli-
ance with the standards, 1;uch documen-
tation shall include, in addition to the 
description of the specific deficiencies 
which resulted in theta·gl!!TT:9'1;11ffil1l""Ig ... ,----State survey 
a. report of ?.ll consultation which has 
been undertaken in an· effort to assist the 
provider · to comply with the standards, 
a report of the provider's responses with 
respect to the consultation, and the State ----survey 
agency's assessment of the prospects for 
such,improYement.s as to enable the pro-
vider to achieve compliance with the 
standards within a reasonable period of 
time. 

(2 > If a pro\·icler is certified by the 
State survey agency to be in compliance 
with the standards or to be in compliance 
except for deficiencies not. adversely af-
fecting the health and safety of patients----, 
the followin g information ,...-ill ue incor-
porated into the finding: 

(i) A statement of the deficiencies 
which were found, and 

(ii) A description of further action 
which is required to r~move the defi-
ciencies, and 

(iii) A . time-phased plan of correction 
developed by the provider/and concurre 
in by the State survey agency, and _.-

and submitted to the State survey 
agency within 10 days of the 
provider's receipt of the deficiency 
report 

follow-up visit or 
(iv) A scheduled time for a /ir·e~:;'""u_r_v_e_v __ _ 

or the a.1,=c,.:./Tiiuecoii'd iictccio~ . 
State sun·cy agency within 90 clays fol- provider 
lo~·~i;g1i~~1~

0
t~t~~ii~ i: {i~~ ~t~~~~.:-~-er--------....__ 

tiflcation that :rn :;ige.tH'?'J rn.cet.s stand- survey agency 
ai-ds, and such other infoi·maLion as it '-. 
possesses, the State title XIX agency ex- "-
ecutcs a provider agreement with the a provider 
proYider agency, the information de-
scribed in paragraph (al <2> of this sec-
tion will be incorporated into a notice 
to the provider. 

~ __,...._,_~ ., 
' ,;..-. . ' 

l.__j · 

l 
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(4) Initial ccrt1 flcations and rcccrtl-
flcatlons by the s~n te survey :l. !!ency to 
the effect that a provider is in compliance 
with nil the st:rndards will be for a pe-
rioc! Qf 12 monU1s. State survey ai;e:ncies 
may visit or rcwr·,e:y providers more fre-
quently where nec.csi;ary to evaluate cor-
rection . of deficiencies, ascertain con-
tinued compliance , or accommocat.e to 
periodic pr cyclical survey progr:J.ms. The 
State survey a6ency shall evaluate· such 
reports as may pertain to the h~alU1 and 
safety requirements and, as necessa ry, 
take appropriate action to aclueYe com-
pliance or certify to the State title XIX 
agency that co:nrliance hns not been survey agency 
achieved. A Statc/fii:ding. ar~u cen::~lc--a-------
tion that a prO\icler is no longer in com-
pliance will supersede the Stat.e's pre-
vious certifica Lion. 

(5) The State smvey agency will cer-
tify that a provider is hot or is no lo:1ger 
in compliance \Yith the st.andards ,.•:here 
the deficiencies are of such character as 
to substantially limit the provider's ca-
pacity to render adequate care or ,vhich 
adversely afiect the health and safety of 
patients. . 

(6) If a provider is found to be defi-
cient wiih respect to one-or more of the 
standards, it may participate in the St.:ite 
title XIX program only if ti1e p:-0°;:der 

• has submit.t.cd an acceptable plan of cor• 
rection for achicYing compWrnce dthin. 
a reasonable period of time acceptable to 
the State surYey agency. The e:dsti::ig 
deficiencies noted either individuali:,, or 
In combination must neither jeop::irdize 
the health and safety of patients nor be 
of such character as to serio1;sly li:nit 
the provider's capacity to render ade-
quate care. 

(7) If it is determined during a survey 
that a provider is not in compliar.ce with 
one or more of the standards in accord-· 
ance with paragraph (a) (6), it will be 
granted a reasonable time to achieve 
compliance. The amount of time ,1 ill de-
pend upon the nature of the deficiency 
and the State survey agency's judgment 
as to the provider's capabilities to pro-
vide adequate and safe care. Ordinarily 
a. provider will be expected to t,ake the 
steps needed to achieve compliance with-

. in 60 days of being notified of the defi-
ciencies but the State survey acency may 
grant addition:il time in indiYidual situa-
tions, If In its judgment it is not reason-
able to expect compliance within 60 d:iys, 
e.g., a provider must obtain the approval 

., of Its -governin~ body, or engage in com-
r-r-.1.---~1 petitlvc bidding. 
L.;..... .. , . 

___) 
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(b) Execution of provider agreements 
with all agencies providing home health 
services. o > 'l'hc St.ateL,~r.:e_ncv rJJ,1!..._l-'-n"'o'-"t'-----ti tle XIX 
execute a provider agreement, under Lhis 
section, with an agency providing home 
health services unless the agency is cer-
tified to provide such services under title 
XVIII of the Act, or is certified as meet-
ing lhe standards specified In § 249.15 0 
of this chapter in accordance with the 
applicable provisions of this section. 

(2) (i) The term of an agreement. may 
not exceed a period of one year and the 
effective date of such agreement may not 
be earlier than the date of certification. 
(ii) Execution of a provider agreement 
shall be for the term and in accordance 
with the provisions of certification de-
termined by the/suryey agency, except 
that the Sfflg}e State/ae-ency for good 
cause based on adequate ana documented 
evidence may elect to execute a provider 
agreement for a term less than the full 
period of certlfica tion, or may elect not 

__-State 

title XIX 

• _to execute a provl~e:r agreement, or may 
cancel a provider aireefr1ent for partici -
pation by"1tt1jagency ceruned unaer t'~1·,-e---- home health 
Slate; plan. (iii> Not,dthstanding the 
provisions of this par::igraph/t~E:'~~ 
State{agency may ex(c1ia '.;\~~-m-10r ~, 
,a ·period not e:,ceet~ini,; two 1,10n w1s 
where the\survey a;'.ency has notified the . 
single Staf.e agency m wr1tmg prfoi· w \ title XIX 
the expiration of a provider agreement 

• that the health ar,d safety of the rn- the tenn of an agreement 
. tients will not be jeopardized U1ereby, - - -- --
and that such extension is necessary to 
prevent irreparable harm to ·:mch/3 _gg,1_1_g_ State 
or hardship to the individuals being fur-
nished items or services or that it is im- "' 
practicable within such provider agree- the home health 
ment period to determine whether sttcl'l....__ 
agency is complyillg wit.h the provisions -..__ h 
and requirements under the program . . ' t e home heal th 
An extension of the provider agreement 
ior more than two months may be 
granted if it is n ecessary to implement · 
the State survey agency's. determination 
under paragraph (a) (7) -·of this section 
to allow the provider additional time to 

1 correct deficiencies. 
,: Clv> Any ~ency[\\·""·l,..10"'s""e,_..a..,g ... tc"'e~1-11~e~n,.t....,l""m~s~--
becn cancelled or otherwise terminated 

provider 
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may not be Issued another agreement 
until the; rP.asons which caused the cf!.n-
cclla tion or knninat.ion have been re-
moved and rea-'>011 :,bt~ assurance pro-
vided the /surveyli:gc11c:,>----irrm--t1i~1'7i'1 _____ State 
not recur. _____________ _ 

::. 
· 1t:-~ - • 

(3) With respect to Lome health a gen- -----....__ 
cks certified to participate under title When an agreement is cancelled or 
XVIII of the Act, tl:e t<'rm of a provi~er otherwise terminnted the State 
agreement between such agency and the . ' 
State title XIX agency shall be wtject t:r..tle XIX agency must take prompt 
to the same terms nnd conditions and be action to provide alternate 
coterminous with t.hc period of partici-
pation specified by t.lie Secretary under sources of care• 
title XVIII. Upon notification that an 
agreement with EH~ene-:,,/ under title 
XVIII bas been terminated or cancriled, 
the St.ate title XIX agency will take the 
same act.ion under ti,le XIX as of the 
effective date of the title XVIII action. 

(c) Disallowance of Federal financial 
particivation when ar;ency is found not 
to meet all requirements for certification. 
A provider agreement between the title 
XIX State agency and an agency speci-
fied in § 249.150 (a) (2) of this chapter 

• ·shall not be considered valid evidence 
that such agency meets all requirements 
for e:ertificat.ion pursuant to § 2~9.150, if 
the Secretary est.iblishes on the basis of 
on-site validation :mrwys, other Federal 
reviews, State certification records, or 
such other reports as he may prescribe, 
that: 

(1) TI1e survey agency failed to apply 
the Federal stancl ards for the cerLifica-
tlon of such agency as required under 
§>249.150 of this chapter; 
• (2) The sun-ey a;;cncy failed to follow 
the rules and procedures for certification 
set forth under § 2-19. 151 of this chapter; 

(3) The survey agency failed to u se the 
Federal standards and such forms, meth-
ods and proceduffs a3 are established 
under§ 250.l00(c) <1) of Uris chapter; or 

(4) The terms 2nd conditions of a 
provider agreement do not meet the. 
requirements of this section. 
St.ates upon request shall receive a re-
consideration of any -.cl.isallowances of 
F'ederal financial participa ticn resulting 
from the Secretary's determination un-
der these provisions, in accordance with 
section 1116 (d) of the Act, and § 201.14 
of this chapter. 

a provider 

(Sec. 1102, 49 Stat. 647 (42 u.s.c. 1302)) 
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Effective Date: The regulations in this section shall be 

effective 90 days following date of publication in the 

Federal Register. 

(Catalog of Federal Domestic Assistance Program No. 13.714, 

Medical Assistance Program) 

DATED :_--=-J-~N_l _4 _19_7& __ _ 

APPROVED: ----------

• JOHN A. SVAHN 
Acting Administrator, Social 

and Rehabilitation Service 

Secretary 

\ 

··, 

I 
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SOCIAL AND REII .·\I1[I.ITATION SERVICE 
Office of the Administrator 

TO 

FROM 

SUBJECT: 

The Secretary 
Through: • u_. ·--

ES~ 
\I .. , 

!iUG 4 1WS 

Acting Adm.5.nictrntor _ 
Social and Relw.biliUltion Service 

Proposed Medicaid Regulations . on Home Health ~c::- ;: • •. ~o - ACTION 

'J.'o revise regu.lations in ord~r to increase use t: .' 
t - services tmcler tl1e Hsdiccid • progrrun where home c · 

and necess m:y with res pect to the recipient's e: ·. 
l=e,rision.~ broaden l:hc t:ypes of .::.gcncies cligib :- . 
aiid cla-rU:-y the required and optional cervices 
States. 

}mckgrourid 

. ·,;,me helllth 
, is nppr.opriata 
.f.-ion. The 
:, prov5.<le service.a 
. available by 

Under existing Ma4iceid hot1e health services 1:e:::: •• • tions (T3.b E); 

(l) Ptov1.<le~ ps.~ticipat!on h::.~ :c= ~ectr.> :--1 to the:'!~~ 
which m~et Medicare requi,:<.:!ments, i.G c., .:~-iey must provide 
nkillcd n~ sinz services and one othc::-7 i:1."Vice such as-
phyoical thai·upy. This has ~t t he-. ~· _;encieo such as 
visiting nur se easoeiatfons, have bc~:c • ;.&ble to participnta 
if they cannot of.fer the ~eccnd cervi<: . Alao, the requil:e-
1D.Gnt has served as a deterrent to ere,· •. ,:in of new agencies. 

(2) There is ambiguity as to the minimum t : of home health 
services which States must provide us -: • .: a Stata plan. 
It has been :J.ntccyreted tha t the Stat ... c.re required to 
provide only one of th<.! ep~eified s e;; , ., ,·cs (nursing, 
bome health a:i.d3, nupplies nnd equif':.",: .. • ~), uhen in iact 
it was intended that all of these we:c,., . . ,cquired to be 
ttVUilable. 

Anoth!.tr problt'.ml hss been that some States hava r . • ~,pted the Medicare 
definition. of home health services es those . wlu..,:-. , can be performed 
only by an R.N. or L.P .N. This h!l.S resulted 5.n , person uho did 

r ·-- ·-. 

not requii:-e 11skilledu services but f or example, ; .. 1ly home health 
aide servic<?s;not being eligible for home heai > ~ s ervices. SOIIMI 
S,tat~ also limit:ed eli3ibility by '1pplying inc: ,. ~oprinte require• 
'mentJi of pos t-hoapitnlization or prc.-institutic.•t::J.ization • ••• 

"-- • -' ~-- ------ · - - - - .&,J -•-· . _ _ _ , 
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/ _Paee 2 - The Secretc:>ry 

A GJ10 report on home heal th services recommended that SRS clarify 
the services for which Ff'P is 2.vailable and encoura,s-e States to 
make greater use of them. In line with these reconu:J.endaticns and 
as part of t:10 Department's effort to develop alternatives to 
institutional care, SRS has developed a proposed revision of the 
regulations as outlined below. 

Proposed Revisions 

(1) Clarification of required and optional services. The 
proposal now specifies that States must make available, 
as determined necessary by the recipient's pbysicia.n and 
·included in the plan of care, nursing services, home heal th 
aide services, and medical supplies, equipment and appliances 
sui tal1le for use in the home. At State option, · physical, 
or occupational or speech therapy may be provided to home 
health care patients even though not generally provided to 
all recipients under the State plan (§249.10(b)(7), page 2). 

(2) Expansion of the types of agencies qualified to provide 
services and specification of standards they must meet. 

·Instead of the limitation to agencies providing primarily 
skilled nursing plus a therapeutic service, the regulations 
would permit agencies offering nu.rsing or home heal th a.ide 
services to q_ualify if they meet the prescribed standards. 
The latter are basically the Hedicare standards for home 
health a~encies, appropriatel~ adapted to reflect inclusion 
of additional provider types (§249.150, page 3). 

(3) Clarification of recipient eligibility. As indicated 
above, there has been some confusion as to whether 
recipients must be determined to need skilled care or to 
require admittance to long-term care. The revision 
incorporates into regulations an explanation of entitle-
ment previously issued as policy inteL'1)retation. §249.10 
(a)(4), page 1) 

(4) Specification of certification procedures for agencies 
offering home health services. These are based on Medicare 
procedures. (§249,151, page 18) 

·Discussion of Issues 

An earlier version of these regulations was circulated by OS/ES to 
appropriate offices and agencies in the Department and was also 

r - - . -reviewed by a committee of State representatives through APWA. 
~••;Discussions and written comments have indicated that a variety of 
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opinions exist on wha.t revisions should be made, although there is 
general agreement on the value of increasing the use of these 
services. The regulations at Tab A reflects most of the suggestions 
received on the detail of the provisions; it also contains the 
SRS position on the two mnjor issues involved in revising the 
curr~~~ rules. Those issues concern participation by proprietary 
agencies on the same basis as voluntary and non-profit agencies, and 
eligibility of single-service sgencies to provide home health 
services. They are discussed at Tab B. 

Recommendation 

That you decide the issues described under Tab B, and approve the 
Notice of Proposed Rule Haking at Tab A for publication in the . 
Federal Register. We believe that, in the light of the GAO r.eport 
and Congressional interest in expanding home health services.: it 
is urgent to publish a Hotice for coI!l!llen~ by States, provider and 
recipient groups, and others, and that additional comments from 
Dm:,w staff should be considered during the public notice period. -

. -. 

JOHN A. SVAHN 
John A. Svahn 

Enclosures 
Tab A - Notice of Proposed Rule Making 
Tab B Disct•ssion of Issues 
Tab C Inflationary Impact Statement 

• Tab D Press Release 
Tab E Current Hedicaid Regulations 

Prepared by: SRS/NSA, MOSchnoor, 5/0.2/75, x50397 
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TO: 

GC, C, P, 

DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 

OFFICE OF THE SECRETARY 
EXECUTIVE SECRETARIAT 

January 16, 

/ 
L, A, SSA, H, HD and Mr. Peter 

1976 

Franklin 

SUBJECT: Press Release for SRS' Regulations- ~--
Horr.e Health Services (S eq_t,e~ee No. 
SRS-13, 1 of 1----Staffed by ES l/15/76 

Attached is SRS' press release for the subj~ct 
regulations routed to yo~ yesterday. 

Please a.ssociate with regulations file n0w in 
your offices. 

• 
Attachment 

• 

/l -fl // /t In 0./•1_/41J,1~ f.J-r,,,.u.,,.d.c 
M!lry Fraz;,ces Ho;,r~lJ. 
Regula.ti:ms Coordinator 

cc: ESW, Room 56ll~ Horth Bull.ding 

.. .. , -,. 
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U.S. DEPARTMENT OF HCALTH. EDUCATION,'ANO WELFARE 

Social an:~ Rehabilitation Service 
. KELS0--(2 C' 2)--245-0620 
J(APLAN- - (202)--245-0347· 

More health care organizations can provide h e; ie health services 

for Medicaid patients under a regulation issued b:::,: HEW' s Social 

and Rehabilitation Service. 

· The regulation, published today in the Feder.:.:.:. r..e gister> ~perm.its 

profit-making agencies which meet Federal and St,~: : Standa rds to 

provJ dc heme health services under Me<licaid. • It ~. : s o permits small 

. vH~iting nurses associations, providing only nurr. ·:.,:~ services, to 

participate. 

·Further. the regulation cla i4 ifies wh.ri is elir_~:7: :'.. ; for . :~ c. health 

care as well as the kinds of services States are ~ · qnircd to make 

available under the title of home health services. 

Among them are nursing services, home health ~.i de services, and the 

~umishing of suitable medical supplies, equipment ; and appliances 

(in accordance with a patient's needs as determine,.·. by his physician.) 

Physical and occupational therapy, as ·well as spee~.li therapy, can be 

offered .as home health services at a State option whether or not they 

are available to all Medicaid recipients under a State plan . 

. The regulation adopts the Medicare standards for home health 

agencies, with appropriate modifications, as standa rds for health 

r --. care organizations and profit-making a gencies part i.cipating in 'Medicaid • • • • ... _ . .. ) 

(more) 

.~--,--.-,--.-··-~ .. --.---· ··~-. -.· ... . '.. ~,. -

If 



Un,.kr tto rc[,ul;,,~ion, pn,~.~.t:-·r,,~kint; ag8nc ie::; \.Till 01a: able! to 

i ·· 
: participate in Medicaid home health services programs if they meet 

those standards, subject to State licensing laws. 

In p:i..-op6s-ing the regulation last August, HEW said that n:any 

. Medicaid patients would prefer to be taken care of at home rather than 

in an institution, if possible. HEW also noted that home health care 

for some patients can be provided at lower cost, to the benefit of 

both patient and taxpayer. 
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