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September 8, 1575

Dear Hank:

The President asked that I respond to
your letter of August 29th.

First, he and many other Amsricans
appreciate the efforts of o Greater
Love and your leadership of that
organization.

Second, a proclamation relating to the
clder citizens of America was recently
signed by the President.

Third, your letter has been sent to the
staff pecple responsible for the variocus
items mentioned and it will receive
gexious consideration.

Keep swinging. We ars proud of you.

Sincerely,

Theodore C. Marrs
Spccial Assistant to the President

<
My. Hank Aaron
Praesident

* Xo Greater Love

enue, HNiW.
Washington, D. C., 200606

WE S
An Spazs, Cnrmells
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MEMORANDUM FOR: TED MARRS
FROM: PAMELA POWELL
SUBJECT: )§outh Conference on

Older Americans

Attached is some information on a
program with which you are probably
very familiar. I won't bore you,
therefore, &én going into the details
of the program, but only wonder if
we shouldn't do something similar
here.

Why not have a Tuesday or whatever
geared to closing the gap between
the youth and the senior citizen --
a discussion of mutual problenms,
abilities to learn from each other,
etc. After all, we are in the
business of opening dialogue between
diverse groups!

Please let me know your thoughts.

X
Attachmen¥s:. prochures and Eliz.” Harrison letter
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MEMORANDUM POR HCONORABLE VIRGINIA H. EXNAUER

Special Assistant to the President
for Consumer Affairs

SUBJEBCT: Elderly Consumers

I appreciate your views on the need for agreater attention to
the needs of the elderly consumers.

As you know, we requested the Congress to extend the authoriza-
tions of the Older Americans Act of 13965 for two years with
relatively minor changes. This statutory authority is suffi-
ciently broad to undertake many activities at the State and
local lavel for elderly consumers. Prasently, HEW supports
State and local consumer education and consumer protection
activities as well as other adveccacy-related activities on
behalf of oldex persons.

I thank you for prompting greater sensitivity to this matter
and we will identify opportunities for helping eldsrly
consumers in our legislative review process.

(Signed) Jim

James T. Lynn
Director

cc: Honorable David Mathews .
Honorable James M. Cannon«//
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Dear Bertha:

Thank you so much for including me on
your exceptional panel Sunday afternoon.
Without a doubt, I learned a great deal
more about the problems facing you and i
your council than Itthought was possible i
in such a short period of time.

It was really a privilege to hear the
presentations of so many outstanding
advocates for the aging. It was sur-
prising to me also to find that so many
of their problems parelled the problems
of all women no matter what their age.
T?e effects of discrimination touch all
of us.

Again, thank you for a most memorable |
afternoon. !

Sincerely,

Patricia S. Lindh
Special Assistant to the President

o

Ms. Bertha Adkins

Chaifman of the Federal Council
on the Aging

Washington, D. C. 20201

PSL:nam \




October 15, 1975

Dear Ms. Shadoan:

Thank you so much for ywur letter of
October 9th and my copy of "Legal Issues
Af::cting the Older Woman in America

T y.n

It seems to me that you have covered just
about every problem facing the older woman
in great detail and with authority. I am
pleased to have this information and I
know I will find it extremely useful.

Sincerely,

Patricia S. Lindh
Special Assistant to the Presideant

Ms. Arlene T.)gﬁsdn‘n
> National Senior Citizens Law Center
Suite 212
910 17th Street, NW
Washington, D. C. 20006
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NATIONAL SENIOR CITIZENS LAW CENTER

SUITE 212 - 216
910 - 17th STREET, N. W.
WASHINGTON, D. C. 20006
TELEPHONE (202) 872-1404

Directing Attorney

MAIN OFFICE
AMES A. LANIGAN
J 1709 West 8th Street

Los Angeles, California 90017

Executive Director
PAUL S. NATHANSON

@ctober 9, 1975

Mrs. Patricia S. Lindh

Special Assistant to the President for Women
Executive Office of the President

The White House

1600 Pennsylvania Avenue, N.W.

Washington, D.C. 20500

Dear Mrs. Lindh:

At the Federal Council on Aging Hearing on the National Policy
Concerns for Older Women held on September 28, 1975, I was in-
formed that you had not received a copy of our full statement
prior to the hearing. I am thus enclosing a copy of Legal Is-
sues Affecting The Older Woman In America Today.

Since we found that few people seem to be aware of the older
woman's problem - much less focus upon them - we have decided

to treat this subject as a priority item. Thus this statement
will be refined and expanded. I know that you must receive a
plethora of material; however, if you are interested in re-
ceiving our future products on this subject, I would be more

than happy to send them to you.

Thank you for your interest in the legal concerns of older women.

Sincerely yours,

Lot Do

Arlene T. Shadoan

ATS:salb \=
Enclosure

cc. Paul S. Nathanson

ADMINISTERED THROUGH THE UNIVERSITY OF SOUTHERN CALIFORNIA



Statement df

NATIONAL SENIOR CITIZENS LAW CENTER
on

LEGAL ISSUES AFFECTING THE

OLDER WOMAN IN AMERICA TODAY
before the
FEDERAL COUNéIL ON AGING HEARING
on

NATIONAL POLICY CONCERNS FOR OLDER WOMEN

Washington, D.C.

Septembar 28, 1575—
A — - e S

Permission is hereby given to non-profit entities
to reproduce these materials if appropriate
credit is given to NSCLC



PAUL NATHANSON, Executive Director

MEMBERS OF THE NSCLC
BOARD OF DIRECTORS

ELIAS S. COHEN, President of Board of Directors

NATIONAL SENIOR CITIZENS LAW CENTER
1709 WEST 8th STREET
LOS ANGELES, CALIFORNIA 90017
(213) 483-3990

BRANCH OFFICE:
James A. Lanigan
Directing Attorney

910 - 17th Street, N. W.
Washington, D. C. 20006

Asst. Professor, Dept. of Community Medicine

Univ. of Pennsylvania
Philadelphia, Pa.

WILLIAM R. POTHIER, Vice Pres. of Board of Directors
Calif. Rural Legal Assistance Board of Trustees

San Francisco, Cal.

CYRIL F. BRICKFIELD, ES(?A
Legislative Counsel for Ntl.

Retired Teachers Assoc. & American

Assoc. of Retired Persons
Washington, D. C.

ALVIN DAVID
Former Assistant Commissioner
of Social Security
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REVEREND EDGAR EDWARDS
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OLDER #WOMAN IN AMERICA TODAY
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American Bar Association
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DAVID H. MARLIN, ESQ.
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My name is Paul Nathanson. I am Executive

Director of. the National Senior Citizens Law
Center with offices in Los Angeles, California,
and Washington, D.C. With me is Arlene Shacoan,

a staff attorney in our Washington Office. The
National Senior Citizens Law Centér is funded by
the Administration on Aging and the Community

Services Administration, to focus on the special
legal problems of the elderly, especially the

elderly poor, and to assist in the

iy

extension c
legal services to this group. Our Board o=
Directors consists of representatives of the

national aging groups, the organized bar

fessionals in the field of aging. An issue o=

ADMINISTERED THROUGH THE UNIVERSITY OF SOUTHERN CALIFORNIA
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primary concern to us is the legal problems-of the older woman
and how these problems can be best attacked.

Older women in America today constitute the singie poorest
group of persons in our society. While almost twenty-two per-
cent (22%) (totaling more than 43 million) of all older people
live in households below the poverty level,l more than fifty per-
cent (50%) of all single womén above the age of 65 live at or
below the poverty level.2 The reasons for this sad situation in
which so many women find themselves at the end of their lives lie
iﬁ deep-seated patterns of our culture. These patterns are
1) the economic dependency of women and 2) the discrimination
against women. The first pattern, that women are generally en-
couraged to and for some portion of their lives do live as eco-
nomic dependents of working men, often results in a radical loss
of income when for some reason - most often death or divorce -
that dependency is terminated. The second pattern, discrimination
’against women in our society, affects to a greater or lesser ex-
tent the ability of women to support themselves through gainful
employment. Older women are affected by such discrimination not
only through the loss of immediate salary income by virtue of the

failure to find employment or finding low paid employment, but

also by nonexistent or reduced retirement benefits directly

1. U.S. Department of Health, Education and Welfare, "New Facts
About Older Americans," 1973, (pamphlet).

2. Heidbreder, "Pensions and the Single Woman," Industrial
Gerontology, 52 (Fall, 1972).




related to employment.

Because the péverty of older women results from societal
patterns that affect women not yet of retirement age, we focus
upon the issues of concern to the 40 to 65 year age group, women
not yet "old" in the traditional meaning of the term. Furthermore,
women in that age bracket, in contrast to men, are often viewed as
"0old." 1In a society characterized by both sexism and ageism, the
woman who does not have the physical appearance of youth is often
considered "useless" and as unemployable as a man of retirement
age. If we do not address the problems of the older woman before
she becones "o0ld," we will have no solutions for her.

We shall address several basic legal issues that affect or
‘prevent the economic self-sufficiency of the older women. These
are Social Security, other pension benefits, employment discri-
mination, and other legal issues. We shall cite legal attacks
on discrimination against women in these areas, legislation and
programs to abate discrimination, and set forth to this Council
national policy concerns in these areas for your consideration.
Because employment discrimination affects women at an earlier
stage of their lives and creates problems that affect the other

two areas, it seems appropriate to begin with it.

EMPLOYMENT DISCRIMINATION AGAINST OLDER WOMEN

Discrimination against older women in the hiring and the terms

3
of employment is an illegal, but pervasive fact of today's job market.

3

The Age Discrimination in Employment Act of 1967, Pub. L. [~
No. 90-202, is codified at 29 U.S.C. §621-634 and prohlblts dis+
crimination against persons 40 to 65 years of age, 29 U.S.C.
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Such discrimination results at least in part from requirements

of both physical attractiveness and a docile, supportive manner

for many female-categorized jobs. Stewardesses, secretaries,
receptionists, are expected to be both decorative and malleable;

to the extent that older women have "outgrown" these characteristics

they are felt by many to be ipso facto less qualified for such

jobs. In addition, there is-a common but unproven belief that
with increased age a woman's manual dexterity and/or intellectual
flexibility is impaired resulting in her inability to perform the
needed tasks. This is especially true regarding the woman who has
been in and out of the labor market, primarily for family reaéons,
and must relearn or learn unfamiliar (to her) methods and techniques.
This basic attitude or relucﬁance to hire the older woman is
accompanied by the same disiéclination to train her in current job
skills, again for the same reasons. Such training would be pro-
vided as a matter of course to the younger woman. Still another
barrier to employment even for women having current job skills is
the "recent experience" requirement for employment. It is common-
place for employers to require current skills and actual recent
experience in performing the type of job for which the applicant
applieé. Of course, this burden falls most heavily 6n older women
who may be out of the job market for a period of years but who
have kept up their skills. It would appear that this requirement

4

of recent experience is discriminatory unless a relationship

\N&

3. continued - Sec. 623. The major law barring employment dis-
crimination on the basis of sex is Title VII of the Civil
Rights Act of 1964,, Pub. L. No. 88-352 found at 42 U.S.C.
Sec. 2000e. We will not deal with The Equal Pay Act of 1963,
Pub. L. Neo. 88-38, 2% U.§.C. S5ec. 206, for equall payv for
equal work is a problem affecting all women.

-
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between recent experience and job performance can be demonstrated.

Litigation has been filed by the American Civil Liberties Union

4
in San Francisco in a case called Mannon v. San Francisco to

declare this "recent experience" requirement a violation of the
- laws prohibiting job discrimination on the basis of sex.

That employment discrimination. is important to older women
as a class and to the economy as a whole, is evidenced by the
fact that increasing numbers of older women, as we define them,
are entering the work force. In the age group 45 to 54 years,
there were 38 percent of the women in the work force in 1950; in 1960,
49.8 percent; in 1970, 54.4 percent; in 1973, 53.7 percent and
the projected percentage for 1980 is 56.6 percentjfor 1990, 58.3
"percent. In the age group 55 tb 64 years the percentages were:
1950, 27 percent; 1960, 37.2 percent; 1970, 43 percent; 1973,
41.1 percent and the projection for 1980 is 45.1 percent, for
1990, 46.1 percent. In 1990 it is projected that the greatest
percentage of women in the labor force will be in the age group
45 to 54 years at 58.3 percent; the next largest percentage,
56.3 percent will be comprised of the 20 fo 24 year age group.5
Thus the magnitude of the problem of employment discrimination

against the older women is clear.

4. € 75 132 0JC (N.D. Cal., 1975)

5. See U.S. Departments of Labor and Health, Education and
Welfare, Manpower Report of the President 1975, "Table I.
Labor Force Particiption Rates of Women, By Age Group,
Selected Years 1950 to 1973 and Projected 1980 and 1990,"
p. 57. This table shows a dramatic decrease in the labor
force for women 65 years and over
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Having stated the problem and its magnitude what is being done
legally and programmatically to attack age/sex discrimination

in employment? Before turning to public and private actual and
proposed programs, let us look at the enforcement of age and sex

discrimination laws regarding older women.

Enforcement of Age/Sex Non-Discrimination Laws

The Equal Employment Opéortunity Commission (EEOC) is charged
with enforcing Title VII, the prohibition égainst employment dis-
crimination on the basis of sex, race, and all other categories.6
The Labor Department is responsible for enforcing the age discri-
mination in employment law.7 As stated,there are two separate
laws prohibiting employment discrimination against older women. The
Age Discrimination in.Employment Act of 1967 prohibits discrimination
against women according to age; Title VII of the‘Civil Rights Act of
1964 prohibits discrimination against as women.8

A qualification of Title VII's proscription of discrimination
against sex relates to the bona fide occupational qualification
(BFOQ).9 This qualification applies only if an employer is able
to demonstrate that sex is required for the successful performance
of the job, e.g. an employer could advertise for a female to play

the role of a woman in a play but could not restrict an adver-

tisement to females as opposed to males in advertising for a

6 42 U.S.C. Sec. 2000e-4.

7. 29 U.S.C. Sec. 626. \%

8. Supra, n.3.
9. 42 U.S.C. Sec. 2000e - 2(e).
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secretary. The EEOC's guidelines on employment discrimination

10

on the basis of sex specify that the BFOQ exemption should be

interpreted narrowly.ll In addition, the courts have interpretéd
this exception narrowly. i

Why, if age and sex discrimination are illegal and the BFOQ
exception is interpreted narrowly, does discrimination in employ-
ment continue to be frequent regarding older women? Disregafding
problems lodged in the attitudes of society and the problems of
proof, the difficulty obviously is effective enforcement. The
Labor Department on the face of its budget is underfunded with
respect to enforcement of the Act. 1In fiscal 1976 the total budget
for the "elimination of discrimination in employment" which in-
cludes the enforcement of the equal pay provisions of the Fair
- Labor Standards Act, as well as the Age Discrimination in Employ-
ment Act, was just over $25 million.l3 This compares with a total
budget of over $118 million for fiscal 1976 for the Equal Employ-
ment Opportunity Commission.l4 Obviously, until the enforcement
aétivity is adequately funded, no substantial progress toward

eliminating age discrimination in employment can be expected. 1In

addition, the fact that two separate governmental agencies enforce

laws prohibiting employment discrimination against older women poses

10. 29 C.F.R. Sec. 1604
11 29 C.F.R. See. 1604.2 ¢

12. See e.g. Diaz v. Pan American World Airways, Inc. 442 F.
2d 385 (bth Circuit), cert. denied, 404 U.S. 950 (1971} .

13. Appendix, The Budget of the United States Government Fiscal
Year 1976, p. 625. This amount also includes monies for other
activities, such as the administration of affirmative action
provisions relating to hiring the handicapped and the elimi-
nation of sex discrimination in employment under an executive
order.

14, Id.-at 870.
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a facially obvious obstacle to enforcement. A number of women
have reported experiencing a bureaucratic shuffle of their cases
between the EEOC and the Labor Department where the EEOC declares
the case to involve age discrimination not within its jurisdiction,
while the Labor Department défines the casé to be one of sex dis-
crimination. This is understandable.‘ A combination of age and
sex discriminates against older women in employment. It is diffi-
cult to separate one factor from the other.15 A solution might be
found in giving the EEOC jurisdiction over the enforcement of the
Age Discrimination In Employment Act together with their juris-
diction over all other kinds of employment discrimination. Cer-
tainly the problem commands more vigorous enforcement against em-
ployment discrimination by age/sex by the federal government, both
through the allocation of sufficient monies for enforcement pur-
poses, as well as a greater recognition of the dualism of the age/

sex problem regarding the employment of older women.

Programs To Attack Age/Sex Discrimination In Employment

Early manpower programs under the Manpower Development and
Training Act of‘l96;§did not aid women generally, and it can be
assumed that it did not aid older women in particular. The pro-
grams did not train women in non-traditionally female-type jobs.
Women were trained for the same jobs in which they previously
worked prior to the training program (seventy percent (70%) of

all female trainees were trained for and were working in clerical

jobs) ; women generally were not trained in jobs that were known as

15. For example, attorneys differ as to whether it is age or sex
discrimination when an employer refuses to hire an older,
woman as a waitress. i

16. Pub. L. No.87-415, 42 U.S.C. §§2571-2628.
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traditionally male and when they were,'they were not paid the

same as men trained for those occupations; ‘in general jobs for
which women were trained paid less than jobs for which men were
trained.l7 The fact that these manpower training programs so
blatantly discriminated against women may have been the reason for
the Comprehensive Employment and Training Act's emphasis that no
monies be spent on programs when participation is denied because
of sex.18 .

The CETA Program.administered by the Department of Labor
provides for job training and employment opportunities for eco-
nomically disadvantaged, unemployed and underemployed persons. Its
purpose is to achieve self-sufficiency for those participating in
the program. Obviously, a target group for this program are women
in general, as well as older women. However, it seems that the
CETA programs as administered by local government entities, are
__subject to the same sorts of discrimination that characterized the
earlier manpower programs. There is evidence that the programs do
not provide for the elimination of discrimination and are indeed
discriminatory. These plans are not only discriminatory in the
sense that priority is placed on the training of men, but also thatr
the women trained in these programs are most often trained in
traditional female-type jobs. Fufthermore, the training in these

traditionally female jobs does not provide for an upgrading of job

skills, perpetuating the familiar gap between male and female income.

17. Mark Battle Associates, Evaluation of the Availability and
Effectiveness of MDTA, Educational and Training Services of
Women, 1974

P

18. Pub. L. 93-203, 29 U.S.C. Secs. 801-992 at Sec. 983, 991./.°
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Thus, in regard to women participants, these programs fail ih
their primary objective - to make the unemployed and underemployed
self—sufficient.19 Presently, a study is being undertaken by the |
Women's Rights Project of the Center for Law and Social Policy,
Washington, D.C., to determine the scope of sex discrimination in
certain federal training programs including the CETA program. The
same sort of discrimination as is seen in the CETA programs, seems
to be prevalent in the Work-Incentive Program (WIN) under Title

IV of the Social Security Act.20 This job training program, ad-
ministered jointly by the Departments of Labor and Health Edu-
cation and Welfare, focuses upon Aid For Dependent Children reci-
pients; seventy percent (70%) of all participants are women.21
Obviously, the CETA and WIN programs are important vehicles for
the training and job placement of unemployed women and could be

a substantial aid to older women who are moving back into the
working force or into the working force for the first time after
satisfying family responsibilities. Older women should be a
target group for these programs. The aim of these programs -

the economic self-sufficiency of the participants - should be
vigorously enforced by the Departments of Labor and Health
Education and Welfare. These departments should monitor the local

governmental sponsors' plans to assure that women are trained for

and placed in jobs on an equal basis with men.

19. See e.g. "Formal Allegation Of Sex Discrimination In The '\~
District of Columbia Comprehensive Manpower Plan Filed On 7
Behalf Of The Capitol Hill Chapter Of The National Orga-
nization For Women By The Women's Rights Project Of The
Center For Law And Social Policy And The Women's Legal Defense
Fund," dated June 19, 1975.

20. 42 uU.s.C. Sec. 601-644.

21. U.S. Departments Labor and Health, Education and Welfare,
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The CETA and WIN programs are directed toward persons who
are clearly economically disadvantaged, either the unemployed or
those on welfare. Legislation has been introduced in the House22
which would provide training, placement, counseling and other
supportive services to "displaced homemakers," women who are
- subject to discrimination because of age, sex or the lack of
recent prior experience and who are not eligible for social secu-
rity, welfare or unemployment insurance. This Equal Opportﬁnity
for Displaced Homemakers Act has as its aim the economic inde-
pendence of persons falling within this group. It is anticipated
that this program would facilitate job training and placement of
displaced homemakers in both public and private sectors utili-
zing homemakers' skills as well as facilitating admission of dis-
placed homemakers in existing job training programs in the public
and private sectors.

In addition to the existing and proposed governmental pro-
sgrams to aid women entering and reentering the labor force, there
are a number of programs offered by colleges, non-profit organi-
zations and profit-making organizations directed at the "recycled

woman," a term which in itself is discriminatory. These programs

range from simply encouraging the older woman to return to college

21. (continued) Manpower Report of the President, 1974,p. 134.
The report states: "Since about 70 percent of WIN partici-
pants are women, the reluctance of employers to consider women
for jobs traditionally held by men has handicapped attempts
to increase the numbers of participants in OJT." The Manpower
Report of the President, 1975, pp. 69-70 states that the WIN
program objectives are to train and place women in non-tradi-
tionally female jobs. (

,/ ’_
/[

22. Congresswoman Yvonne Braithwaite Burke, H.R.7003, H.R.8488 f

together with 20 co-sponsors, and H.R.8567 with two co- s
SpONsors. ' :
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for a degree to counseling regarding how to make out a resume
and adjust emotionally to a work situation to how to use skills
developed in homemaking professionally.

All of these programs -toserve the economically disadvantaged,
the woman who has suddenly lost her income through death or di-
vorce, and the woman who finds herself reentering the job market
after fulfilling her family responsibilities are necessary, in
addition to the enforcement of anti-discrimination laws, to help
change society's attitudes toward the older woman and end age/

sex discrimination.

The Part-Time or Intermittent Woman Employee

We have talked about the problems of older women entering
and reentering the job market - the difficulties of enforcing
age/sex employment discrimination laws, the placement and training
of women for traditionally female type and typically low paid jobs
rather than the higher paid jobs held by men evidencihg discrimi-
nation, and the inherent discrimination against women in the
failure in training programs to emphasize upgrading of skills
already held. Now let us turn to the problems of women who work
on an intermittent and/or part-time basis usually to accommodate
family responsibilities.23Part—time employment is attractive not
only to older women but to both older women and men who are reaching
retirement age and wish to ease into retirement or who have reached

retirement and still wish to participate in the labor force. It

is attractive to the woman who must fulfill family responsibilities

23. One out of four women worked part-time in 1973 and anothér'
one out of four worked only part of the year. Manpower \\x
Report of the President, 1975, p. 74. R
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but who, through necessity, must work or who, through choice,
wishes to keep her job skills current in anticipation of re-
entering the work force full time. Part-time employment could
be utilized by training programs for women reentering the job
market. Unfortunately the part-time employment presently avail-
able consists of marginal type jobs that provide little or no
fringe benefits, such as heaith and life insurance, retirement
programs, annual and sick leave. Thus women who work part-time
are denied these benefits. 1In addition, women who work on a per-
manent part-time basis, as well as women who reenter the job market
after time off for child raising, are often denied promotions and
are at a dead-end career-wise. This results because employees
are expected to enter the job market at a relatively young age
and work full-time while they steadily ascend the laader oiE pro=
motion. It is not clear that full-time work or many prior years
of experience contribute to job performance in positions requiring
ever greater responsibility.

Presently we have no national social policy governing part-
time employment and employees. Maryland has recently enacted a
law which requires agencies of the executive branch to fill their
merit positions from the lowest to the top grades with a certain
percentage of part—-time employeés?4 This law provides for fringe

benefits including health and life insurance, sick leave and annual

24. H.B. 623 signed by Maryland Governor Marvin Mandel on May
15, 1975. Massachusetts has a similar law.
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leave. Retirement benefits are prorated according to the amount
of time worked. Similar legislatidﬁ to provide part-time jobs
for executive branch employees through GS 15 has passed the
Senate.25 Identical legislation is pending in the House.26 Also
pending in the House is the Flexible Hours Act which would enable
workers to adjust their hours of work to personal family needs.27
Such legislation should be carefully considered in view of the
needs of the older woman. Furthermore, similar legislation
should be considered to encourage private industry to open jobs
to part-time employees. Perhaps most important, consideration
should be given to establishing national policies to encourage
part-time employment as well as to protect the part-time employee
in such matters as life and health insurance, pension plans and
other fringe benefits. Such policies should, of course, take into
consideration employer costs of providing part-time employment,
including costs incident to training and fringe benefits, as well

as the benefits both monetary and social that the expansion of

the part-time job market would provide.

National Policy Concerns of Older Women and Employment Discrimination

In summary, to eradicate age/sex discrimination against older
women in employment which locks them into low-paying, traditionally
female jobs and precludes them from attaining economic self-

sufficiency, we suggest that the Federal Council on Aging consider

25. S. 792, introduced by Senator John D. Tunney.
26. H.R. 2305, introduced by Congresswoman Yvonne Braithwaite Burke.

27. H.R. 545, introduced by Congresswoman Bella Abzug.
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the following National Policy Concerns of Older Women and
Employment Discrimination:
GREATER COORDINATION OF AND VIGOROUS ENFORCEMENT OF EMPLOYMENT AGE/
SEX DISCRIMINATION LAWS BY THE DEPARTMENT OF LABOR AND THE EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION, INCLUDING SUFFICIENT MONIES
TO EFFECT THIS ENFORCEMENT AND A POSSIBLE TRANSFER OF ENFORCEMENT
FOR AGE DISCRIMINATION FROM THE LABOR DEPARTMENT TO EQUAL EMPLOY-
MENT OPPORTUNITY COMMISSION;
IDENTIFICATION OF OLDER WOMEN AS A TARGET GROUP FOR CETA AND OTHER
MANPOWER PROGRAMS AND THE MONITORING OF SUCH PROGRAMS BY THE LABOR
DEPARTMENT FOR AGE/SEX DISCRIMINATION IN THE TRAINING AND PLACEMENT
" OF OLDER WOMEN;
CREATION OF A TRAINING, PLACEMENT AND COUNSELING PROGRAM FOR
"DISPLACED HOMEMAKERS" NOT ELIGIBLE FOR SOCIAL SECURITY, WELFARE
OR UNEMPLOYMENT COMPENSATION;
ESTABLISH A NATIONAL POLICY CONCERNING PART-TIME EMPLOYMENT WHICH
WOULD ENCOURAGE PART-TIME JOBS ON ALL LEVELS IN THE PUBLIC AND
PRIVATE SECTORS AND WOULD AFFORD PART-TIME EMPLOYEES THE SAME
BENEFITS AND PROTECTIONS AS FULL-TIME EMPLOYEES.
WOMEN AND SOCIAL SECURITY

Discrimination against women in the Social Security System
islconveniently classified in two ways: first, that which is the
direct result of statutory provisions which provide on their face
for different treatment of men and women, and second, that which
stems primarily from the failure of the Social Security System to
take into account the work that women do as homemakers - a failure
to recognize what is now the typical role of more and more women,
the combination over a lifetime of work outside the home with home-
making. Professional and public awareness of fhe former has pro-
bably increased as the result of both wide writing about it and
the publicity attendant to recent successful litigation in the

28 .
Supreme Court. Further, overt sex discrimination in the system

28. Weinberger v. Weisenfeld, - U.S. - , 95 S. Ct. 1225
(1975) .
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appears, by comparison with the second category, easy to remedy
by straightforward legislative change and possibly through liti-
gation. In fact, in addition to various lawsuits which are pending,
several bills have been introduced in Congress to eliminate the
facially sex discriminatory portions of the statute.29 It 4%
therefore not our purpose here to discuss in detail the overt
sex discrimination issues, and those sections of the statute which
are discriminatory on their face are merely listed.

However, in addition to the congressional interest in the
easier-to-resolve issues, there is growing interest in the second
category of. problems, the problems inherent in the system. We

will discuss these problems.

Statutory Discrimination

The Social Security Act discriminates between men and women
in the following ways:

1) Wives and widows of male wage earners are eligible for
benefits which husbands and widowers of female wage earners can
only become eligible for by demonstrating that they derived one-
half of their support from the female wage earner;30

2) Divorced wives and surviving divorced wiyes (the analogue

of the widow) are eligible for benefits on the earnings record of

the former husband, but there is no provision whatsoever for

29. E.d9., Senator Birch Bayh has introduced S.1729, legislation
designed to implement the decision in Weisenfeld. The bill
would ensure that benefits for husbands, widowers, and fathers
will be payable on the same basis as benefits for wives, widows
and mothers. It would also permit the payment of benefits to
a married couple on their combined earnings record.

30. 42 U.S.C. §402(c) (1) (C) and (£) (1) (D).
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payment of benefits to divorced husbands and surviving divorced
husbands of female wage earners;

3) Wives of retirement or disability beneficiaries can
collect benefits, i.e., benefits payable independent of the wife's
age, if they are caring for a child of the wage earner eligible
For benefits,31 but there is no comparable provision fof payment
of benefits to husbands of female retirement or disability bene-
ficiaries, i.e., benefits payable independent of the husband's
age, who may be caring for children of the wage earner eligible for
benefits;32 and

4) Widows caring for surviving children of a male wage
earner can qualify for mother's benefits, i.e., benefits payable
independent of the widow's age?3

These provisions appear to discriminate against men since they
prevent men from collecting benefits in circumstances under which
women simiiarly situated can collect benefits, but‘in fact they
discriminate against women in their role as wage earners since
the earnings of women cannot'generate as much in benefits for
their family members as can the earnings of men.

34
In Weisenfeld, the Court found the lack of provision for

father's benefits unconstitutional. Three, three-judge courts have

31. 42 U.5.C. 5402(b) (1) (B) .

32. Under the Secretary's regulations, a wife is eligible on this
basis even if the care of the child is the joint responsibi-
lity of both husband and wife. There is no requirement that
the wife be a "full-time" mother, although if she is working,
her benefits can be reduced because of the state's excess
earnings test. 42 U.S.C. §403 (b)

33: 42 U.8.C. 8402{g) (B)

34, Supra, n.27.
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recently declared the half-support rule for husband's and widower's
35
benefits unconstitutional. A case challenging the failure to

provide benefits to divorced husbands is pending in the Northern
District of California.36

The statute also discriminates against divorced women vis-
a-vis married women. Benefits payable to wives on the basis of
caring for a child of the wage earner, i.e., benefits payable in-
dependent of the wife's age, are not available to divorced wives
similarly situated.37 However§8divorced wives, like widows, are

entitled to mother's benefits. These discriminatory sections

of the Social Security Act should be remedied by legislation.

Problems Inherent in the System

Homemakers are not independently covered under the Social
Security Act. This failure to count homemaking work as covered
employment results in provisions of the Social Security Act, which
are facially sex neutral, having a discriminatbry impact on women
who are at various times in their lives both wage earners and
homemakers. The two most obvious sources of discriminatory im-

pact are the requirements for disability insured status and the

35. Silbowitz, v. Secretary, 44 U.S. L.W. 2030,(S.D. Fla., June
20, 1975); Goldfarb v. Secretary, 44 U.S.L.W. 2006 (E.D.N.Y.,
June 17, 1975) ;Coffin v. Secretary,CCH Unemp. Ins. Rep.
414,257 (D.D.C. duly 14, 1975).

36. Oliver v. Weinberger, No. D—74—l4l6—SC.

37. 42 WU.8.€. 8402(b) (L) (B) .

38. 42 U.S.C. §402(q) (E).
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method by which Sociai Security benefits are calculated.

In order to be insured for disability benefits the worker
must, in the ten years preceding the onset of disability, have
five years which are quarters of coverage.39 To the extent that
women move in and out of the labor market because of their family
responsibilities, this obviously hurts them. Indeed the statis-
tics bear this out.40

| Social Security benefits for a given individual depend on
that individual's primary insurance amount; her primary insurance
amount is in turn based on her average monthly earnings over a
certain speéific number of years.4l The number of years is fixed
by a statutory formula which hurts women who move in and out of
the labor market because of family reéponsibilities. Such women
will have years of no earnings or of low earnings because of part-
time jobs. Under the formula, these years will dramatically reduce
their average monthly earnings Even women for whom steady em-
ployment is a possibility or necessity undoubtedly are limited in
career choices by family responsibilities and have their opport-
unities for higher-paying jobs similarly circumscribed. A history
of lbﬁ—paying jobs means low benefits.

The discriminatory impact of the method by which Social Secu-

rity benefits are calcualted results in what is commonly referred

39. 42 U.S.C. §416(i) (3) (A&B).

40. According to Robert M. Ball, only about 40% of female workers
are insured for disability, as compared with 90% of male workers.
(Hearings on the Economic Problems of Women, Joint Economic
Comm@ttee, 1973, as cited in the typewritten Civil Rights
Commission December 1974 statement, Toward Elimination of Sex-
Based Differentials in the Social Security System.)

41. 42 U.S5.C. §415(a &b).
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to as the "dual entitlement" problem. By this is meant the féct
that for married women who have been in and out 6f'the work force
and/or who have held part-time jobs, their own primary insurance
amounts are often less than the benefits they would be‘entitled to
simply because of their marital status. AIn effect, then, they
collect the same amount they could have collected had they never
worked in the outside job market a day in their lives.42 The
statute does not permit women (or men for that matter) to collect
in full benefits derived both from marital status, ng;, wife's
benefits, and their own retirement benefit. Thus the economic
contribution of women who combine homemaking with work outside
the home, even full-time work, is not reflected in the benefit
levels.

Failure to count homemaking as work for Social Security pur-
poses also means that women who do not work in the outside job
market have no disability insurance coverage whatsoever, probably
_have no Social Security coverage unless their homemaking tasks
are performed for a dependent spouse or child,43 since women who
are homemakers for other relatives, e.g., siblings or parents, are
not covered by virtue of their relationship, and stand to lose
Social Security coverage if they divorce. There is no eligibility
for divorced wife's or surviving divorce wife's benefits unless

44
the marriage was of at least twenty (20) years duration.

42. By legal fiction, such women collect their own retirement
benefits in full, plus the difference between that and what
they would be entitled to as wives or widows. 42 U.S.C.
§202(k) (3) (A) .

43. 42 U.S.C. §402 (b) (1) (A)(B).

44, 42 U.S.C. §416(4d).
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However, legislation has been introduced which would reduce
the required length of the divorced wife's marriage to an

insured individual.45

In recent years various proposals have been advanced to pro-
vide independent coverage for homemakers.46 Legislation has been
introduced in the 94th Congress which would extend Soéial Secﬁrity
coverage to homemakers.47 The legislation provides for a manda-
tory system of tax payments and benefits. For payroll tax purposes,
the bill would treat homemakers the same as self-employed workers.

As mentioned above, women who do not work outside the home
have no disability insurance coverage. Probably, in order to
ameliorate this, Congress enacted a special disability provision
for widows (disabled widowers can also gualify) who are too young
to qualify for regular widows' benefits (not yet age 60) and who
do not qualify for mothers' benefits because they are not caring
«for children entitled to benefits.48 This provision, however,
affords only very limited relief. To begin with, the widow must
be between the ages of 50 and 60. The widow must also have be-
come disabled within 7 years of the worker's death or within 7
years of the last time she was entitled to collect benefits on

some other basis, e.g., having a child of the deceased worker in

her care. More importantly, however, the definition of disability

45. H.R.7158, introduced by Congreeeman Edward I. Koch, would
reduce the amount of time from 20 to 10 years as would
S$.2001, introduced in the Senate by Sen. Thomas F. Eagleton.
H.R.159, introduced by Rep. Bella Abzug, would reduce the
time from 20 to 5 years. :

46. A detailed discussion of these proposals can be found in the

: December ,1974 ,typewritten statement of the Civil Rights Com-
mission, Toward Elimination of Sex-Based Differentials in /<
the Social Security System. ¥

47. H.R. 3009, introduced by Rep. Barbara Jordan.

48. 42 U.S.C. §402(e) (1) (B).
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in this special p;ovision is more stringent than the definition
thaf workers seeking benefits must meet. To qualify for dis-
ability, a worker must prove a demonstrable medical impairment
which has lasted or is expected to last 12 months. This im-
pairment must be of such severity that he is both unable to do
his previoﬁs work, and cannot, considering his age, education and
experience, engage in any otﬁer kind of substantial gainful work.49
In order for a widow to collect benefits based on the work
record of the deceased husband due to her disability, she must
prove that her physical or mental impairment is at a level of
severity which under the Secretary's regulations.would preclude

: 50 ;
her from engaging in any gainful activity. There is no provision

for the consideration of other factors, such as her age, education
or experience or most importantly her employability. The only
factor which counts is her medical condition. A reading of some
of the appeals in widows' disability cases shows that one must

be almost a vegetable in order to qualify for disabled widows'
benefits.

It is worth noting that other than this one provision for

49. 42 U.S.C. §423(4)(1)(A).

50. 42 U.S.C. §423(d)(2)(B), Reg.§404.328. The difference in dis-
ability definition for widows and workers has withstood con-
stitutional attack. (See, e.g., Sullivan v. Weinberger, '

493 F2d 855 (5th €ir, 1974) petition for cert. filed Feh. 15, 1975,
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disabled widows, the system does absolutely nothing for widows
under the age of 60 not caring for eligible children who have

spent their lives as homemakers and who are ill-prepared or

simply unable to find a job and éupport themselves. There is a
bill in draft that would solve this problem, the problem of the
homemaker-worker, and the divorced spouse.51 This bill would
specify that the payments of benefits be on an individual basis
instead of a wage earner/dependent basis. Each spouse of a

couple with one worker would receive 75% of that wage (equal to

the current 150% benefit given to a worker and dependent). Couples
with two wage earners would combine their incomes and choose 50% |
of the total, or 75%‘of the larger of the two incomes, whichever
was higher. Under this proposal, each spouse would be abie to build
his/her earning record, regardless of changed circumstances, such
as divorce or remarriage.

In order to alleviate the discrimination, both statutory and
inherent, in the Social Security System, it will be necessary to
recognize through the benefit structure the combined roles of the
woman as homemaker and wage-earner. By providing coverage for
the work that each individual perform, whether in or out of the
home, the system may be able to ensure equal benefits to both men

and women.

51. This bill is being drafted by Rep. Donald M. Fraser.
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Other Social Security Provisions Having A Special Impact Upon
Older Women

There are provisions in the SocialVSecurity statute which,
although they are applicable to both men and women, have é
special impact upon women because of theif dependent status and/
or relative low earnings, in comparison to men,on which Social
Security benefits are paid. We shall discuss two of these pro-
visions: (1) the earnings test and (2) statutory presumptions
regarding work, earningsrecords, the basis for benefit payments.

The Earnings Test

The so-called retirement, or excess earnings test, causing
individuals otherwise eligible to lose benefits in any given
month, can have special impact upon the older dependent woman
and on the woman worker.SIa.It has impact upon fhe dependent
spouse in that the excess earnings of the retired,working spouse
will affect the benefits paid to the dependent spouse, even if
the couple is separated.Sl(gﬂe divorced wife, entitled to de-
pendent's benefits, however, is not affected by the excess
earnings of her former spouse). The working woman is affected by
the excess earnings test by virtue of the fact that she generally
has received lower wages on which the benefits are calculated
during her working life than men, thus receiving lower benefits.

She also may, for the same reason, receive some or no pension

benefits. She thus may have a greater need for income in excess

5la. A Social Security recipient under the age of 72 may have
earned income not in excess of $2,520 without losing his/
her Social Security benefits. Once this annual amount is
exceeded, the individual can lose $1 in benefits for each
$2 of earnings. Thus, his/her "excess earnings" are only
50% of earnings over $2,520. 42 U.S.C. §403(f).

51 b. 42 U.S.C. §403(b) -
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of that allowed by Social Security.

There have been proposals either to eliminate the so-called
retirement or earnings test entirely or to raise the annual
amount of money a person can earn without a reduction of his/her
Social Security benefits. Consideration should be given to such
proposals with a view toward the special needs of the older woman.

Effect of Presence Or Absence of Work Records on the
Collection of Social Security Benefits by Older Women

Obviously, in order to collect Social SecurityAbenefits,
there must be some record showing that the individual has worked
in covered employment over a specified period of time. The law
provides, in general, that an individual cannot correct work
records after a period of time consisting of three years, three
months, and fifteen days from the close of the year that the worker
is seeking to correct,if there is any entry in the records indi-
cating the amount of wages paid an individual for any period in
that year by a specific employer.Slcihus, if one does not correct
the records before the stated time, he/she is conclusively pré—
sumed to have earned the amognt'as entered in the records.
4 TE, howe?er, an individual seeks to modify the records after
that designated time - three years, three months, and fifteen
days from the close of the year for which the work record is
contested - and there is no entry in the records as to wages
alleged to have been paid to an individual during such period by

a specific employer, this is presumptive evidence that no wages

were paid to such individual by such employer. In other words,

51c. 42 U.S.C. §405 (c) (4) (B)
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the individual may challenge the record to show that she re-
ceived wages from a particular employer for the period challenged.
However, something more than a preponderance of the evidence is
required,and this may prove an insurmountable burden for the
applicant who may often have only oral evidence to support her
claim - this is likely to be found insufficient by an adminis-
trative law judge.

These two standards of éroof especially affect older women
who are concentrated in occupations where the employer makes pay-
ment by cash and does not withhold for income tax or Social
Security purposes from the employee's wages. This affects women
who are employed as domestics, migrant workers (of course, men
are included in this category also) and many womeh who work on an
intermittent and/or part-time basis. The statutory requirements
regarding the type of evidence necessary to support a claim that
an individual had worked for a specific employer for a specific
period of time, should specify that oral evidence is admissable
to support claims for specific types of employment where payment

is normally made in cash.

National Policy Concerns of Women and Social Security

In summary to cure that discrimination against women that
is facially apparent in the Social Security Act and that dis-
crimiﬁation that is inherent in the system, the discrimination
against the homemaker, be she spouse or divorced spouse, we
suggest that the Federal Council on Aging consider the following

National Policy Concerns of Older Women and Social Security:
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PROPOSE AND SUPPORT LEGISLATION WHICH WOULD PROVIDE SOCIAL
SECURITY BENEFITS TO WOMEN'S DEPENDENTS AS ARE PRESENTLY PRO-
VIDED FOR MEN'S DEPENDENTS:

PROPOSE AND SUPPORT LEGISLATION WHICH WOULD PROVIDE SOCIAL SECURITY
BENEFITS TO DIVORCED WIVES REGARDLESS OF AGE WHO ARE CARING FOR A
CHILD OF COVERED WAGE EARNER SUCH AS IS PROVIDED TO THE WIFE OF

A WAGE EARNER CARING FOR HIS CHILD REGARDLESS OF AGE;

PROPOSE AND SUPPORT LEGISLATION PROVIDING SOCIAL SECURITY COVERAGE.
FOR HOMEMAKING WORK;

CONSIDERATION BE GIVEN TO PROPOSALS TO ELIMINATE OR ADJUST THE
RETIREMENT OR EARNINGS TEST;

PROPOSE AND SUPPORT LEGISLATION TO MAKE ORAL EVIDENCE ADMISSIBLE
TO SUPPORT WORK CLAIMS OF INDIVIDUALS FOR SPECIFIC TYPES OF
- EMPLOYMENT .
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WOMEN AS RECIPIENTS OF PENSION BENEFITS
OTHER THAN SOCIAL SECURITY

Pension benefits, other than social security are available to
women in one of two ways, as dependents: (generally wives) of
eligible workers or as workers entitled to pension benefits

of their own.

Pension Benefits for Dependent Women

Here we shall address ourselves to womens' benefits under pri-
vate pension plans. Also we shall discuss womens' benefits
under the civil service and military service retirement plans
because a large number of women in this country are wives of
career military or federal civil service workers and the plans

are unique and present special problems for dependent spouses.

Private Pension Plans

As dependents of workers the threshhold problem for women is
whether they will be entitled to any pension benefits at all
after the death of the vested, retired worker-spouse. Private
pension plans do not generally make benefits for the surviving
spouse mandatory. In fact, prior to the enactment of the Em-
ployee Retirement Security Act of 1974 (ERISA)52 probably no

more than half of all private pension plans even presented the

worker with the option of providing benefits after death to his ﬁ:
\=

52

Pub. L. No. 93-406, 29 U.S.C. §§ 1001-1381. See National Senior
Citizens Law Center, "The New Federal Pension Reform Act," 8 Clear-
inghouse Review 707 (Feb. , 1975).) : :
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surviving spouse. This Act, for the first time, requires

53
that all pension plans offer joint and survivor benefits. Sur-
vivor benefits are automatic unless the worker specifically "onts

out" in writing. The law does not provide that the wife consent to or

have knowledge of the fact that the husband has "opted out"
for a survivors option. Thus the Act does not recognize a wife's
interest in her spouse's pension. In community property states
an argument can be made that workers" spouses have legal rights
with respect to the survivor's option election. In non-community
property states there might be difficulties in extending the
rights of spouses with respect to survivor pension benefits.
Minimally, legislation should be passed which would require notice
to the spouse as to whether the'worker—spouse has "opted out" of
the survivor benefits plan. Another problem for surviving widows
is the requirement of some pension plans that the worker live at
least two years after making an election in favor of his survivors.
The most serious problem, however, is the fact that the
election of survivor benefits usually results in a greatly reduced
benefit for the couple. This is because it is more expensive to
purchase annuity benefits for a couple rather than for one person.
Unless the couple has a generous retirement income, it may be
difficult or financially impossible for them to live on the reduced
benefit that results from the election of the survivor's option.
This provides a powerful and most unfortunate disincentive for
workers £o elect survivor benefits. The Social Security system

provides a higher benefit during the lifetime of the couple and

53,
29 U.5.C. § 1635,
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and a reduced benefit to the spouse of the deceased worker,
the opposite of the private pension plan.

Separate situations of concern involve wives who are di-
vorced or whose worker husbands die before reaching retirement
age. In the case of divorce, a wife in non-community property
states generally has no right to pension benefits earned by the
husband during marriage. Even in community property states, there
is much confusion in the law concerning the rights of a divorced,
non-worker spouse in pension benefits resulting from the work of
the other spouse during marriage.54 In Califérnia, for instance,
the court decisions have restricted the entitlement of wives who
are divorced before the husband's pension is fully vested.55 Thus
a wife of many years will have no interesf in the pension itself
if it has not vested, though ‘she may be entitled to a settlement
of half of all contributions actually made to the plan by the
worker during marriage which, orgénarily, is of much less value

than the actual pension benefit. Private pension plans still

make no substantial provision for benefits for the widow whose

I/,.-.r' 9 ,
e
husband dies before reaching retirement age, and this is true /°

{ o
even if the pension is fully vested. :

54.
See "Valuation of Retirement Benefits in Marriage Dissolutions,"
5:6 Los Angeles County Bar Bulletin (April, 1975).

55.

Vesting refers to the number of years an individual must work
before becoming entitled to pension benefits. In the past many
plans required 20 or more years of work before benefits were vested.
Under ERISA a maximum of 15 years for full vesting is imposed on all
plang. « 29 U.8.C. §1053.

56.

Smith v. Lewis, 13 C.3rd 349 (1973). See the discussion in the
amicus curiae brief filed by the Womens' Research Center and the
Womens' Rights Unit of the San Francisco Neighborhood Legal Assis-
tance Foundation in Wilson v. Wilson, No. SF 23030, Cal. Supreme

Court. See also "Retirement Pay: A Divorce in Time Saved Mine,"
24 Hastings L.J. 347 (Jan., 1973).
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_Federal Civil Service Retirement Plan

The federal civil service has its own retirement system,
which, unlike most private pension plans in the country, entirely
replaces Social Security benefits.57 This is of particular con-
cern because the spouses of federal civil servants are deprived
of even those minimal protections afforded them under the Social
Security system.

The provision for survivbr benefits under the federal civil
service retirement plan is different from both Social Security
and most private pension plans. Unlike Social Security, survivor
benefits are not automatic and assured. Like the law governing
private plans, the federal civil service retirement plan speci-
fies fhat survivor benefits are automatic unless the worker-spouse
specifically requests the contrary in writing.sg, While the
requirement for affirmative action to "opt out" of a plan pro-
viding for survivor benefits rather than to elect survivor benefits
is more protective of the wife, the fact remains the only action
required is that of the worker-spouse. A possible incentive to
"opt out" of the plan is provided by the increased couple's bene-
fits during the lifetimes of the spouses. Like the private pen-
sion plans and unlike Social Security, there is a provision for
survivor benefits, the couple's benefits are reduced during the

59
lifetimes of the spouses.

57
5 U.8.C. §§8331-8348.

58.
5 U.8.C. §8341l.

59.
5 U.5.C. §833%{1).
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Furthermore the divorced wife of a federal civii service worker
has no rights whatsoever in his retirement income whether or not
the divorce occurs before or after the retirement of the worker-
spouse. If the divorce takes place during the worker's retire-
ment and he/she has not opted out of the plan, his annuity will
increase to that of a single annuitant. If he remarries, after
death oi divorce of a former spouse, his new spouse is automati-
cally substituted for the divorced or deceased spouse as the
survivor eligible for benefits.60
Thus widows of retired employees who have "opted out" of

the retirement plan providing for survivor benefits and divorced
wives have no protection under the federal civil service retire-
ment plan, nor do they have minimal protections of Social Secu-
rity for federal employees are not covered by Social Security.

(A widow and a divorced wife who had been married for 20 years
to the same spouse would receive 50% of the worker-spouse's en-
titlement.) Legislation has been introduced to extend Social
Security coverage to federal employees. However, the bulk of
this legislation makes such coverage entirely voluntary by the
employee. He must elect coverage. Legislation should be enacted
either to mandate coverage of federal employees by Social Security
or to amend the federal civil service retirement plan to afford
wives, widows and divorced wives the same minimal protections as
exist under Social Security. In addition legislation should be
enacted requiring notice to the spouse if the worker-spouse has
opted out of the retirement plan providing automatic survivor's

benefits.

60.
P.L. 93-474; 88 Stat. 1438.
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Military Service Retirement Plans

The dependent wives of military personnel are in a better
position upon divorce or widowhood than dependent wives of
federal employees. First; military personnel are covered by
Social Security and thus wives, widows and divorced wives have
minimal protection.61 Second, although the military survivor
benefits plan has the same type of automatic provision for sur-
vivor benefits as does the federal civil service retirement plan,
that is, military personnel are required to "opt out" rather than
to affirmatively elect survivor benefits, notification to the
spouse that the worker-spouse has "opted out" is required. Such
an election is irrevocable.62 Third, like the federal civil ser-
vice employee, military personnel may find a possible incentive to
"opt out" to avoid reduced couple's benefits;63 however, surviving
spouses (but not divorced spouses) of career servicemen are en-
titled to a minimum income of $2,100.00 per year regardless of the

64
other spouse's decision.

61.
42 U.8.C, §410({1}1.

62. -
- 10 U.S.C. §§ 1447-1455 at §l448(a). In 1972 this section was
changed to provide for "opting out" of the plan that provided au-
tomatic survivor benefits rather than to elect survivor benefits
as was the provision prior to 1972. It was found that less than
15% of all military retirees had elected survivor benefits. Sen.
Rep. No. 92-1089, 1972 U.S. Code Cong. and Adm. News, p. 3288.

63.
10 U.B8.C. § 1452,

64.
Pub. L. No. 92-425 § 4, 10 U.S.C. § 1448n.
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Divorced wives of military personnel, like divorced wives

of federal employees, have no claim on a spouse's retirement
benefits, though if married for 20 years to her spouse, she
collects Social Security benefits. One other aspect of the
military survivor benefit plan deserves attention. The plan
requires a reduction of the surviving spouse's annuity by the
amount of Social Security benefits attributable to the military
service.65 However, the retirement benefit received by the
couple prior to the death of the serviceman spouse is not re-
duced by Social Security benefits. It is logical to deduct

other widow's benefits payable to her in the event of the service-
man's death from her survivor benefits, benefits that the service-
man does not share, but the deduction of the Social Security bene-
fit does not have the same logic. Legislation should be enacted
to permit the surviving spouse to receive both military retire-

ment and Social Security benefits.

Pension Benefits for Women Workers

As workers, women at retirement age are often ineligible for
pension benefits or eligible for lower benefits than men. This
results, in part, from restrictive eligibility provisions of pen-
sion plans. For example, requiring full-time and/or continuous
employment for a substantial number of years as a predicate to
the vesting of a plan denies benefits to women whose domestic re-
sponsibilities require that they work part-time, who leave the

labor force for a few years for child raising, or who change jobs

65.
10 U.S.C. §l451(a).
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to accommodate their spouses' careers. These restrictions will
be partially eliminated by ERISA which requires that permanent
part-time workers who work at least 50% of full-time must be
included in pension plans,66 and further provides that breaks
in service will not obliterate prior years of work unless the
break is longer than one year and is also longer than the num-
ber of years worked before the break.67 In addition, the new
fifteen-year maximum vesting fequirement should help some women
workers.68 Nevertheless, many women who have worked a substantial
portion of their lives at various jobs will continue to be ineli-
gible for benefits by failing to meet vesting requirements in a
single plan.

Another major problem confronted by women as workers is
that their pension benefits are often low, reflecting lifetime
employment discrimination where women are placed and kept in
low-paying jobs. The size of pension benefits bears a direct
‘relation to the amount of salary earned by a worker. To the
extent women are forced to remain in low-paying jobs and de- -
nied promotions, their pension benefits will be correspondingly
small. However, women with identical earnings and contributions

to the pension plan as men may receive less monev per month in

pension benefits than men.

66.
29 U.S.C. §§202(a) (1) (A) (11), 202(a) (2) (A).

67.
29 U.S5.C. §1052.

68..
29 U.8.C. §1053.
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This results from the use of sex-based, actuarial life
expectancy tables showing that women as a group live longer than
men as a group. Thus those companies offering the pension plans
conclude that the total accumulation of pension benefits for women
as a group must last longer than the total accumulation of men
as a group, resulting in lower monthly retirement benefits for
the individual woman than the individual man.

Another result of the uée of sex-differentiated, actuarial
tables by company pension plans may be to afford women the same
monthly benefits as men but to require women workers to make
highef contributions to the pension plan (in those plans requiring
worker contributions). The reasoning is that since women as a group’
collect more (due to longer group life span) than men as a group,
they should pay more.

Both practices, paying lower benefits to women and requiring
higher contributions from women, haverbeeh held to violate Title
VII of the Civil Rights Act of 1964, which forbids both discrimi-
nation against an individual as to "compensation, terms, conditions,
or privileges of employment" and classification on the basis of
sex (or other) factors where the individual's employment oppor-
tunities or job status is adversely affected.69 These practices
also contravene the Equal Employment Opportunity Commission's
Guidelines on Discriminaéion Because of Sex which prohibit dis-
crimination on the basis of séx in regard to fringe benefits in-

70
cluding pension plans. The Guidelines also specify that the

69.
42 U.S.C. §2000e-2(a) (1),(2). See infra n. 72,73.

70.

29 C.F.R. §1604.9.
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greater cost of providing fringe genefits with respect to one sex
is not a defense to discrimination on the basis of sex.7l Thus -
under Title VII and the EEOC guidelines women's and men's contri-
butions to the pension fund must be equal and they must receive
equal benefits. If providing equal benefits to women costs an
employer more, he must bear ?hat cosit.

The EEOC has held an employer in violation of Title VII
and the Guidelines for subscribing to a pension plan which would
provide women employees with smaller monthly benefits than men
when they made equal contributions.72 A California court granted
an injunction against the City of Los Angeles Department of Water
and Power on the same basis in a case where women were required
to contribute more for the pénsion plan than men.73 Both the
Commission and the Court concluded that applying actuarial sta-
Eistics on longevity for females as a group to individual females,
who may or may not outlive individual male employees, was dis-
criminatory.

A number of complaints have been filed with EEOC on this
issue. These include a complaint filed by the Women's Equity

Action League (WEAL) in May of 1974 against 2,178 educational

institutions subscribing to the Teachers Insurance and Annuity

7 . 29 C.X.R. §1604.9{e} ,{1L).

72. Decision No. 74-118, CCH EEOC Decisions 46431 (Employment
Practices Guide, 1974).

73. Manhart v. Los Angeles, 387 F.Supp. 980 (C.D.Cal.l975)-{
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Association - College Retirement Equities Fund (TIAA-CREF)
which provides smaller ﬁonthly payments to female mémbers than
to male members upon retirement at the same age eveﬁ though
each has made equal contributions for a number of years.74
Complaints have been filed by the American Nurses Association
(ANA) on behalf of named individuals against specific univer-
sities having the TIAA-CREF pension plan on this identical issue.75

Although the California Court has ruled practices which

differentiate on the basis of sex violative of Title VII and the
EEOC has ruled them vio;ative of Title VII, the Department of
Labor does not view these practices by employers in violation of
the proscription against sex discrimination in the Equal Pay Act
of 1963.76 The regulations interpreting this Act regarding fringe
benefits provide that employers must provide either equal benefits
or equal contributions to be within the law.77 Under this inter-
pretation women could be required to contribute more per month
than men with equal earnings if their benefits are the same or
they could receive smaller monthly benefits for the same contri-
butions as men. Because of the different interpretations of EEOC

and the Department of Labor the President has asked the Equal Em-

ployment Opportunity Coordinating Council to recommend a uniform

74.

See Release of WEAL, Women's Equity Action League, "Educational
Institutions Charged With Discriminatory Retirement Benefits,"
May 23, 1973 (mimeographed).
15, '
ANA on behalf of Virginia F. Gower against the University of North
Carolina, No. TCT 31-091, filed June 1, 1973; ANA on behalf of Vir-
ginia Klenard against Wayne State University, No. T DT 3-4073, filed
February 27, 1973; ANA on behalf of Rozella Schlotfeldt against Case-
Western Reserve University, filed on February 27, 1973; ANA on behalf
of Ada Jacox against University of Iowa, No. T-KC3-1593, filed August
1, 1973. These cases are presently in the administrative determination
state at EEOC.
76.

29 U.5.C. §206(da)(1).
77.

29 C.F.R. §800.116(a}).
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78
federal policy on pension benefits by October 15, 1976.

It should be noted that the Court in the Manhart deqision stated
that the Labor Department interpretation allowing equal contri-
butions or equal benefits violated the Equal Pay Act of 1963.79
However, even if the federal government adopts the EEOC inter-
pretation of sex discrimination in pénsions, if employers have to
pay more for pension benefits for women than for men, this is
discrimination against women. The use of sex-based actuarial
tables has been held "suspect" by the Manhart court and the EEOC.
Maintaining that sex-based actuarial tables are discriminatory,
many recommend their elimination and the substitution of "unisex"
tables averaging in the life expectancies of men and women.80
The Womens' Equity Action League argues tﬁatﬁ although women as a
group live longer than men as a group, there is a considerable
overlap between these groups in terms of life spans. They cite a
study that shows that approximatively 68% of men and women live
for the same periods of time. However 16% of the men die before
this group and 16% of the women live longer than the group. If an
employer subscribes to a pension plan using sex-based actuarial

tables, the men in the overlap group benefit from the early death

of the men who die younger while the women in the overlap group

78. )

Statement of Dr. Bernice Sandler, Executive Associate and Direc-
tor, Project of the Status and Education of Women, Association of
American Colleges, Washington, D.C. on "Women and Unequal Pensions"
before the Citizens Advisory Council on the Status of Women, meeting
of September 11, 1975 (mimeographed). The Equal Employment Opportu-
nity Coordinating Council consists of the Secretary of Labor, Chair-
man of the Equal Employment Opportunity Commission, the Attorney
General, Chairman of the Civil Rights Commission. "
79.

387 F. Supp. 92980 at 984 (dicta). &

80. \%

See e.g., Testimony of Dr. Norma K. Raffel, Head, Higher Edux
cation Committee, Womens' Equity Action League (WEAL) on Retire-
ment Benefits, submitted to the Department of Labor, September 9,
1974. (typewritten).




-40-

81
bear the cost of the women who live longer. Given these

figures, it is proposed that the risk should be spread over

the entire group of men and women. A fufther reason given in
support of the "unisex" table is thé fact thaf there are many
factors in addition to sex which indicate differentials in life
expectancy such as race, health conditions, and health practices.
Thus reliance upon sex is not legitimate as a classification basis
for life expectancy tables. Serious consideration should be given
to the elimination of sex-based actuarial tables and the adoption
of "unisex" life expectancy tables for pension benefit purposes
both on the basis of fact and law.

National Policy Concerns Of Women As Recipients Of Pension Benefits
Other Than Social Security

Pension reform to end discrimination against the woman as a
dependent and the woman worker is complex and deserving of careful
.consideration. However, to correct the obviously discriminatory
aspects of private and the specified government pension plans to
dependent and working women we suggest that the Federal Council on
Aging consider the following National Policy Concerns of Older Women
As Recipients of Pension Benefits Other Than Social Security:
PROPOSE AND SUPPORT LEGISLATION TO REQUIRE PRIVATE PENSION PLANS
TO PROVIDE NOTICE TO SPOUSE IF WORKER-SPOUSE HAS "OPTED OUT" OF THE
PLAN PROVIDING AUTOMATIC SURVIVOR BENEFITS;

PROPOSE AND SUPPORT LEGISLATION TO REQUIRE THE FEDERAL CIVIL SER~-
VICE RETIREMENT PLAN TO PROVIDE NOTICE TO SPOUSE IF WORKER-SPOUSE
HAS "OPTED OUT" OF THE PLAN PROVIDING AUTOMATIC SURVIVOR BENEFITS;

PROPOSE AND SUPPORT LEGISLATION TO AFFORD THE WIDOW AND DIVORCED
WIFE OF FEDERAL EMPLOYEES MINIMAL PROTECTIONS OF SOCIAL SECURITY;

Sl
1d. at 3.
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PROPOSE AND SUPPORT LEGISLATION TO PERMIT THE SURVIVING SPOUSE
OF CAREER MILITARY SERVICE PERSONS TO RECEIVE BOTH SOCIAL SE-
CURITY AND RETIREMENT SURVIVOR BENEFITS;

CONSIDERATION OF ELIMINATION OF SEX-BASED ACTUARIAL LIFE EXPEC-

TANCY TABLES AND SUBSTITUTION OF "UNISEX" TABLES FOR PENSION
BENEFIT PURPOSES.

Other Significant Legal Problems Affecting The Older Woman

Supplemental Security Income Program

Due to the lack or inadeéuacy of other retirement benefits,
many older people - especially women - find themselves forced to
live on income provided pursuant to the Supplemental Security In-
come (SSI) program.82 The minimum monthly grant for an individual
is $157.70 - certainly only a bare subsistance level. Three ex-
amples of the special impact of SSI on older women will illustrate
the need for closer examination of the system.

SSI Six-Month Rule Discrimination Against Older Women

83
The SSI "six-month rule" provides that a married individual,

separated from his/her spouse, will continue to be treated as mar-
ried for purposes of SSI benefits until he/she has been living apart
from the spouse for more than six months. This means that each
spouse will receive only one half of the couple's payment (which

is less than two individual payments) rather than each receiving

a full individual payment (even though he/she is adtgilly living

alone) until six full months after their separation. The only

exception to this six-month rule is the termination of the marriage

82.

42 U.5.C. §1381.
83,

42 U.8.C. §1382e(b).
84.

20 C.F.R. 8416.1001(a).
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by death, divorce, annulment or when one spouse begins living
with another party and they hold themselves out as husband and
wife.85 Furthermore, a recipient's income includes the income

of his or her eligible spouse.86 Thus the couple's grant is
reduced by the spouse's income before it is divided in half and
paid to each separated spouse.87 For example, if a husband has a
$200 per month pension benefit, the couple's SSI grant is $56.60.
Husband and wife each receive a monthly check of $28.30. If they
separate and he refuses to provide her with part of his $200 pen-
sion, she is left to live on $28.30 per month for a full six-month
period! Thus the six-month rule may operate to reduce aid below
the the level needed for subsistance or to ferminate or deny it
entirely despite the need of the separated spouse. This is parti-
cularly a problem of the older woman for the male spouse is more
likely to have resources and income other than that provided by
SSI benefits such as Social Security and/or veteran's benefits.

Effect of Reduction of SSI Benefits on the Institutionalized Older
Woman

The law provides a reduction in SSI benefits when an older
person is institutionalized throughout any calendar month in any
public and most private hospitals, extended-care facilities, nurs-
ing homes or intermediate-care facilities. The payment is limited

88
to $25 per month. This reduction of SSI benefits can have ex-

85

20 C.F.R. §416.1040.
86. .

42 U.S.C. §1382(a) (2) (n).
87.

42 U.8.C. 1382(a)(2)(B).
88.

42 U.S.C. §1382(e) (1) (B) (1).
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tremely deleﬁerious effects on those older persons insti-
tutionalized for only short periods of time. These effects mayi
be especially significant for older women who tend to live alone.
One possible effect is that the woman is unable to maintain
rental or mortgage payments and loses her residence, thus lead-
ing to long-term institutionalization. Another possible effect,
if the woman owns her own home, is the risk that the house be
found a "countable" rather than an "exempt" fesource, because

she no longer "resides" in it, with the result that she may loose
her SSI eligibility and medicaid benefits which are tied to her SSI
eligibility, or be forced to sell the house.

Ineligibility of Under 65, Economically Dependent Wives for SSI
Benefits

Another critical deficiency of the SSI program affecting
the older woman lies in its failure to recognize the needs of
an ineligible spouse of an eligible individual. The most typical
situation is this: Wives are traditionally somewhat younger than
their husbands. So, when a husband turns 65, and faces mandatory
retirement or inability to compete with younger workers, and is
dependent upon SSI, he will receive a grant of $157.70 per month.
But this grant is only for his needs. His wife, who is typically
somewhat younger than he is, is therefore ineligible. The couple's
grant of $236.60 will not be paid until she also reaches 65. Also
typical is the fact that she has been economically dependent upon
him for a lifetime. Because of such dependency she is unable to
then enter the labor market. Yet, that dependency is not recog-
nized in the SSI program. Both husband and wife must live on

$157.70 until she reaches 65.
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The adult public assistance programs which preceded SSI-

did recognize this reality in what was called the "essential
person" doctrine. The doctrine allowed the states to increase
the grant of the eligible husband (more precisely, the grant

of the eligible individual, husband or wife) so that her needs
would be met by a higher grant to him/her. The old state pro-
grams did allow for this critical need, a need which exists be-
cause of the consequences of a woman's_role in the family and

in society. The SSI program should be modified to do no less
than the states did because hundreds of thousands of couples are
in this predicament.

The SSI program has been in existence since 1974 and various
studies of the system ére presently being undertaken by the Social
Security Administration and numerous congressional committees. At
this juncture we would only point out that special efforts should
be made to examine the impact of the program on the li?es of the
nation's poor elderly women. Legislation should also be proposed
and supported to rectify pérticular weaknesses in the SSI program
affecting the older woman.

Selected Legal Issues Which May Have Special Impact
On The Older Woman

All legal issues of concern to the elderly in general may
have special implications for older women because of their
acute, and widespread poverty. We have not had an opportunity
to extensively review all of these issues but would offer the
following selected examples for consideration and investigation:

L) Since a large percentage of older women live alone,
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they may be more subject to state involuntary commitment ana
guardianship proceedings than men. This possibility is under-
scored by the traditional view of women as dependents, unable
to manage their own affairs. Procedures pursuant to which
guardianships are declared or persons are involuntarily com-
mited to institutions should be carefully reviewed to ascertain
whether they provide the basic safeguards of due process. Many
states still do not provide a right to counsel, actual notice of
the proceedings or requirement of the physical presence of the
person involved at the proceedings.89

A similar problem exists regarding the appointment of a
representative payee for persons whé are determined incapable
of managing their Social Security and SSI benefits in their own
#nterest. Under both the Social Security and SSI statutes and
regulations thereto?O the Secretary of the Department of Health,
Education, and Welfare is given the responsibility for the appoint-
ment of the representative payee. There is no statutory standard
for determining what constitutes being incapable of managing fhe
benefits. Fewer protections ekist under these statutes and regu-
lations than do under state guardian and conservatorship laws.
There is no hearing prior to the appointment of a representativé
payee. A representative payee can be appointed merely on the

affidavit of a doctor. Only after a representative payee has

89.
Unpublished article by Peter M. Horstman, Staff Attorney, NSCLC
to be published in Fall, 1975 U. _Mo._ L. Rev.
90.

42 U.5.C. §405y 20 C.P.R. §404.1601~1610; 42 U.S5.C. §1383(a) (2) ;s
20 C.F.R. §416.601-690.



been appointed is there provision for a hearing.

(2) Many women_who live alone and who have not been
involved in business dealings may be especially vulnerable to
specific types of fraudulent practices directed toward the
consumer. Such practices include door-to-door solicitation
for hearing aids, pre-need burial plans, and home-improvement
repairs.

(3) The upper limit of the Age Discrimination In Employ-
ment Act of 1967 is 65 and unfair to both male and female indi-
viduals who wish to augment their often meager retirement and/or
dependent's pensions. This limit may be especially unfair to women
who have been in and out of the work force due to family obligations.
Women are placed in a particular disadvantage due to the age limi-
tation of 65. On the one hand, they may receive lower pensions
due to longer life expectancies; on the other, the shorter life
‘expectancies of men appear to dictate retirement ages for women.

(5) Discrimination in the extension of credit is particular-
ly directed toward the elderly and, in particular, to the older
woman. Male attitudes regarding women's inability to manage their
own affairs particularly dominate credit institﬁtions. The widowed
and divorced spouse often cannot obtain credit even though they
are creditworthy. »

(6) Male and female attitudes towards "women's liberation"
must not be allowed to be used as a spiteful club by courts and
legislatures against older women who have been victims of the
traditional system of dependency and discrimination. - Regarding
divorce and property rights, it is unrealistic for courts and/or

legislatures, through divorce decrees or divorce and other pro-
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perty laws, to deprive an older woman who has been married and
a homemaker and mother for a long duration of time of the eco-
nomic support of her former spouse, and thus thrust her out in
the world to make her way alone.

Wé have cited the impact of certain SSI statutes as well as
selected legal problems having particular impact upon the older
woman. Both the SSI program and these problems deserve more in-
depth attention. We suggest.that the Federal Council on Aging
consider the followihg National Policy Concerns of Older Women
regarding these varied sighificant problems:

INTENSIVE STUDY OF THE SUPPLEMENTAL SECURITY INCOME PROGRAM AND
ITS SPECIAL IMPACT UPON THE POOR, OLDER WOMAN;

REVIEW OF LEGAL ISSUES AFFECTING THE ELDERLY WITH A PRIMARY FOCUS
ON ISSUES OF SPECIAL CONCERN TO THE OLDER WOMAN; PROPOSAL AND SUP-
PORT OF LEGISLATION TO REMEDY DISCRIMINATORY LEGAL TREATMENT OF
THE OLDER WOMAN; ; :
PROPOSE AND SUPPORT LEGISLATION TO ELIMINATE THE UPPER AGE LIMIT
OF 65 YEARS FROM THE AGE DISCRIMINATION ACT OF 1967.
CONCLUSION

The legal problems peculiar to the older woman are severe.
And, as we have stated, they affect large numbers of people. We
have shown that the projected percentage of women in the age group
45 to 54 years for 1990 is 58.3 -- the largest single age group
of women in the labor force. In the age group 55 to 64 years,
the projection for that year is 46.1 percent. Furthermore, more
than 50% of all single women above the age of 65 live at or below
the poverty level. Yet discrimination against the older woman
is pervasive. Also the types of discrimination are interrelated,
one reflective of the other. The result is both the economic de-

pendency of the older woman and the economic discrimination against

the older woman.
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If a woman has not worked in the traditional sense or
has performed a homemaking role for her spouse, she is treated
by the Social Security system as a dependent of her spouse.
If the worker-spouse participates in a pension plan, again
she is completely dependent on his sole decision not_to "opt
out" of retirement benefits. Although it is expected that the
majority of older women are protected by the minimal coverages
of the Social Security system, some, namely the spouses of
workers covered by the federal civil service retirement system
are not. Thus the dependent widow or divorced wife of the
federal employee who has "opted out" of a survivor benefit plan
and who has no other resources is forced to depend upon SSI
benefits for minimal subsistance. Also if the dependent wife
i8 separated from her husbana and her husband's earnings exceed
the retirement test, her benefits are decreased. Furthermore,

the dependent, but separated, spouse who has been receiving SSI

benefits must survive on one half of a cocuple's benefit until she

qualifies for a rmonetarily greater individual's benefit‘after
six months of'separation.

If an older woman chooses or is forced to work, her choices
are limited because of her age, class, sex. Despite laws which
prohibit employment discrimination on the basis of sex, these
laws are difficult to enforce. Furthermore, there is some evi-
dence that existing federal programs designed to train and place
unenmployed or underemployed persons, of which older women are a
group, are discriminatory in regard to women in general; and thus

it may be concluded they are discriminatory regarding older women
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as a group. Part-time jobs are scarce, primarily low-paid,

and without fringe benefits. The older woman is, of course,
covered by Social Security if she is working. However, she may
have difficulty proving that she has worked in covered employ-
ment. If married, she does not receive the benefits from her
work unless they equal or exceed her spouse's earnings. If the
woman worker's income is less than her spouse's or almost equal
to her spouse's; her contribufion as a worker is ignored by So-
Social Security coverage; if her income is more than that of her
spouse, Social Security ignores her contribution as a homemaker.

The working woman may or may not be entitled to pension
benefits as a worker. Intermittent employment, part—-time employ-
ment or a series of different jobs may make her ineligible for
pension benefits. The same factors as well as low-paying jobs
may make her eligible for low pension benefits. However, even
when she is entitled fo pension benefits, in plans where workers
make a contribution, she may be forced to contribute more than
men for the same benefits or receive smaller benefits for the
same contributions as men.

Although we have made specific recommendations regarding
national policy concerns in regard to employment discrimination,
Social Security retirement benefits other than Social Security,
SSI, and other legal issues having impact on the older woman,
let us now single out those national policy concerns in these
areas that would most effectively attack these interrelated
problems. Thus we recommend that the Federal Council on the
Aging consider the following national pclicy concerns regarding

the legal problems of the older womanj;
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VIGOROUS ENFORCEMENT OF EMPLOYMENT AGE/SEX DISCRIMINATION

LAWS BY THE APPROPRIATE AGENCY;

IDENTIFICATION OF OLDER WOMEN AS A TARGET GROUP FOR GOVERNMENTAL .
PROGRAMS FOR THE TRAINING AND PLACEMENT OF OLDER WOMEN, BOTH THE
ECONOMICALLY DISADVANTAGED AS WELL AS THE "DISPLACED HOMEMAKER;"
ESTABLISH A NATIONAL POLICY CONCERNING PART-TIME EMPLOYMENT WHICH
WOULD ENCOURAGE PART-TIME JOBS ON ALL LEVELS IN THE PUBLIC AND
PRIVATE SECTORS; :

PROPOSE AND SUPPORT LEGISLATION PROVIDING SOCIAL SECURITY COVERAGE
FOR HOMEMAKING WORK;

PROPOSE AND SUPPORT LEGISLATION REQUIRING PRIVATE AND PUBLIC
PENSION PLANS TO PROVIDE NOTICE TO THE SPOUSE AS TO WHETHER OR
NOT SURVIVOR BENEFITS HAVE BEEN ELECTED BY THE WORKER-SPOUSE;
CONSIDERATION OF ELIMINATION OF SEX-BASED ACTUARIAL LIFE EXPEC-
TANCY TABLES AND SUBSTITUTION OF "UNISEX" TABLES FOR PENSION
BENEFIT PURPOSES;

INTENSIVE STUDY OF THE SUPPLEMENTAL SECURITY INCOME PROGRAM AND
ITS SPECIAL IMPACT UPON THE POOR, OLDER WOMAN;

REVIEW OF LEGAL ISSUES AFFECTING THE ELDERLY WITH A PRIMARY FOCUS
ON ISSUES OF SPECIAL CONCERN ‘TO THE OLDER WOMAN; PROPOSAL AND
SUPPORT OF LEGISLATION TO REMEDY DISCRIMINATORY LEGAL TREATMENT
OF THE OLDER WOMAN;

PROPOSE ‘AND SUPPORT LEGISLATION TO ELIMINATE THE UPPER AGE LIMIT
OF 65 YEARS FROM THE AGE DISCRIMINATION ACT OF 1967.

To conclude, the magnitude and severity of thé problem is
clear. Yet, what is being done for the older woman? No one
seems to be aware of or focus upon her problems. Are we as a
society prepared to end a woman's productive life at 40 plus, and
relegate her to 40 plus years of poverty? We urge the Federal
Counéil on Aging to adopt as a specific focus the problems of
older women, not just in this International Women's Year but in

all future years.
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Hovember 14, 1975

Usar BSenator:

Thank you for the November 13 letter to
the President in which you joined with
49 of yoar to comment on the
three alternative food stamp allotment
plans proposed by the Department of
Agriculture.

I know the President will appreciate

having your analysis of these proposals
and I shall make certain he receives
them at the earliest opportunity.

With kind regards,
Sincerely.

william . Readall
Bopntr Assistant
to the President

The Honorable Clifford P. Hansen
United States Seaate

Wml Dc c. 20‘10
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w/incoming to James Cannon for further handling
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THE WHITE HOUSE

WASHINGTON

November 19, 1975

Dear Governor 0O'Callaghan:

Thank you for your telegram of November 3, expressing
your concern about HEW's letter to you on Nevada's 1976

State Plan on Aging. AZQQ/ ‘¢¢
ww

I am pleased to tell you that Commissioner%flemming is
planning to attend the scheduled hearing in Carson City
on November 14, 1975. I am sure that this meeting will
be a productive one.

If I can of any further help, please do not hesitate to

contact me. a
z//
~#Sincerely,

Guie

James H. Falk
Associate Director
Domestic Council

X
The Honorable Mike O'Callaghan
Governor of Nevada
Carson City, Nevada 89701
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PMS HONORABLE JAMES M FALK, ASSOCIATE DIRECTOR, DOMESTIC COUNCIL

.ELR

WHITE MOUSE 1600 PENNSYLVANIA AVE

VASHINGTON DC 20500

BOTH A LETTER (RECEIVED OCTOBER 28 1975) AND A TELEGRAM (RECEIVED

NOVEMBER 3 1975) FROM ARTHUR S FLEMING, COMMISSIONER ON AGING, OHD

DEPARTMENT OF HEW, RELATIVE TO NEVADA'S SUBMISSION OF ITS FISCAL

YEAR 1976 STATE PLAN ON AGING IS OF A GRAVE MATTER TO ME.

COMMISSIONER FLEMING'S LETTER (DATED OCTOBER 23 1975) DISAPPROVES
NEVADA 'S PLAN, WITHOUT FIRST AFFORDING THE STATE REASONABLE NOTICE
AND OPPORTUNITY FOR A HEARING UNDER SECTION 305 (C) PL93-29,

THE SUPPORT OF US SENATOR PAUL LAXALT, CONGRESSMAN JAMES SANTINI,
THE ADVISORY COMMITTEE TO THE STATE DIVISION OF AGING SERVICES, THE
NEVADA DEPARTMENT OF HUMAN RESOURCES AND NUMEROUS STATE LAVMAKERS.
THANX YOU FOR YOUR ATTENTION TO THIS CRITICAL MATTER.

MIKE OCALLAGHAN GOVERNOR OF NEVADA
NNNN
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THE PRESIDENT HAS SERY. *?";JJZ/
THE WHITE HOUSE \_-’_2/_!;9—7\
WASHINGTON / Yy s oA .-/_/,’5-,'” Lo

//’V/{ g '/'“" \,}//é 2438 —
PRIVATE DINNER FOR REPRESENTATIVES /7
OF THE SENIOR CITIZENS COMMUNITY j_/,/ e Za YLl

£
November 20, 1975 J// 7Y ._,/:’ o \7/;“/2,&{4’ -

7:00 p. m. )/ : / -
‘ AL A2, éz/ (;/z(i/

! .0 ap Vg !
i i o " / A
Dress: Business Suit \_%/ L2718 E Z\’»%/?/ _,JZZZ/
// (ALY Zéﬁ’;fﬁ,fﬁ -
Arrival: R !
o . i /.
/7t / T oTas
-- 7:00 p.m. ... Your guests will arrive through the Dlplomatlc
Reception Room and will be escorted on a tour of the Whlte
House by Mike Farrell. //“ CLA
\ _/Wu{f:]z //"”/"f/
-- 7:20 p.m. ... Your guests will be escorted to the Red Room
for cocktails. 7 P Rl g
‘/’/ 2408 51 % ‘: Ao L .L':A',r?', "
-- 7:25 p.m. ... You and Mrs. Ford will be esco#ted via
P elevator to the Red Room where you will join your guests for
cocktails. AR R
Locgrniant lnidse:
Hipner: / dALe L /ﬁm_.; R S
/ 7 . /
-- Rectangular table T
g ~_L L ;, u.// [ /,//',4
-- 7330 p.1, ... You will escort your guests to the First Floor
Family Dining Room for dinner.
NOTE: There will be a press photo opportunity once you and
your guests have been seated.
NOTE: You will deliver grace before dinner is served. -
2y A S A P / /
4 ';’_ 7 /4_ - i . 2
i A AT BT oé «-‘-\.—/ v/f ;
Departure: y \9 E // d
/!:, /,/ Z ﬂ ‘/,/( P J f“" k{i"” -
-- You and Mrs. Ford will escort your guests to the Grand Hall =
and bid them farewell. You may then wish to return to the 07‘
Family Quarters. [h
{é
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November 22, 1975 g
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MEMORANDUM FOR: JERRY JONES
FROM: TERRY O'DONNELL
SUBJECT: HANDICAPPED BILL AND

OLDER AMERICANS BILL

Jerry, the net impact of the President vetoing both the Education
“quite harmful politically. Nevertheless, the President has said
repeatedly that he will continue to veto each and every financially
irresponsible act of Congress and these two obviously fall in this
category.

I propose a task force made up of you, Jim Cavanaugh, Paul O'Neill,
Ron Nessen and Dick Cheney, if he has the time to attend, to study
specifically how we are going to handle these two pieces of legisla-

“tion. We are going to have to be smart and persuasive or we are

going to get killed.

I would envision the need of a specific plan of attack. Included would
be letters to all of the leaders of the handicapped organizations, and
all the leaders of the elderly American organizations explaining in
detall the President's position, press briefing, fact sheets, perhaps
an editorial or two, backgrounders fromrmimembers of the press and
other tactics as required.

T do not Toslk forward 66 ths Mew Tark (Dany)Newc headline:
"President Vetos Older Americans'',
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THE WHITE HOUSE

WASHINGTON

November 24, 1975

JIM CANNON

MAX FRIEDERSDORF /(. K

Older Americans Act

>

Rep. John Rhodes recommends a White House signing ceremony for
the Older Americans Act. The Conference Report has passed both Houses
and will be before the President soon.

We opposed the bill but Secretary Matthews may recommend it be signed.

If it is sign<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>