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A'NO FROM
NANCY G. SWEESY

( 2/13/76

Stan:

Memos from both FMD and Jesse
Queen are attached.

Nancy




ASSISTANT ATTORNEY GEWERAL
L4

2/13/76

Stan -

Here is a talking paper for your
meeting with the AG on our proposed
Cook Co. jail case. Jesse has also
done a memo which you should read,
because it covers some different
ground.

This is a crucial issue which goes
way beyond this case. We could lose
the major programs of two sectioms.

N4

Frank
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" ASSISTANT ATTORNEY GENERAL

Bepartment of Justice
Washington, B.E. 20530

February 13, 1976

TO: J. Stanley Pottinger

FROM: Frank Dunbaugﬁrdtgzw%l§7

RE: AG's Note on U.S. v. Elrod (Cook Co. Jail)

On January 19, 1976, the Attorney General asked to
discuss this case with you, raising two points:

1. "[W]e are proposing legislation for
a jurisdictional basis.

2. "I wonder at this approach to a Federal
presence through the courts to a legis-
lative situation within a state until
other measures have been tried."

His note appears to concede, for purposes of the
proposed discussion, that he has standing to initiate this

suit. Thus, his inquiry is policy oriented rather than a legal
matter.

The Attorney General's first point can be translated
to inquire: Should I abstain from exercising my non-statutory
authority to file jail reform suits until T have obtained
Congressional approval of our legislative proposal?

The Attorney General's second point is less clear.
Its main thrust is: Are alternatives effective remedies
available? But he is also concerned about federal intrusion
in a state '"legislative situation,'" particularly '"through
the courts." Perhaps, he is asking: Are there effective
alternatives which would encroach less upon the state legis-
Tative process than the proposed court action? [And, 1if so,
shouldn't I abstain from suing and pursue such other remedies?]
For the reasons set out below, I recommend that you answer
both questions in the negative.




I. The AG should not abstain from jail reform suits while
awaiting approval by Congress of our legislative proposal.

The legislation we are seeking would authorize the
Attorney General to initiate civil suits whenever he or she
has reasonable cause to believe '"that a state or its agents
are subjecting persons involuntarily confined in an institu-
tion to conditions which deprive them of any rights, privi-
leges or immunities secured or protected by the Constitution
or laws of the United States, and that such deprivation is
pursuant to a pattern or practice of resistance to the full
enjoyment of such rights, privileges or immunities. . . ."
The legislation would also limit inmates' access to federal
courts by imposing a requirement that they exhaust ''such
plain, speedy and efficient state administrative remedy as
is available.

Our purposes in seeking this legislation are: (1) to
clarify the AG's standing to sue, (2) to provide a more
efficient remedy for constitutional violations than multiple,
individual inmate suits brought under 42 U.S.C. 1983, (3) to
encourage states to provide '"plain, speedy and efficient”
administrative remedies for inmate grievances and (4) to
reduce, thereby, the burdens on the federal court system
occasioned by individual inmate suits. ‘

In proposing that the legislation include authority for
AG initiated suits, we were not of the view that such authority
does not already exist. Our research and that of OLC per-
suaded us that the authority does exist without a statutory
basis, but exercising it has been somewhat inhibited because
it is difficult to articulate and because the theory has a
built-in element of restraint--that is, it is an extraordinary
power which should be used to remedy only widespread, systemic
violations. Therefore, although no court has yet denied us
access for lack of standing, we decided to firm up our
authority by legislationm.

To abstain from litigation at this point would appear
to be a reversal of our previously asserted legal position
and, if applied to intervention and amicus participation, */

%/ 1f the AG decides to abstain only from AG initiated suits
and to continue participating in inmate initiated suits, we
can not avoid having our program dictated to a great extent
by the private civil rights bar. We would be in a much stronger
position to shape the development of legal principles if we
could choose our own cases.




would require shutting down an on-going program of nearly
five years duration -- a program which has been publically
announced through AG annual reports, budget justifications
and press releases. */

If Congressional action on our proposal were imminent,
abstention might be called for, but we cannot expect passage
of our Bill in this session. It hasn't even been introduced
yet. **/ In the meantime, immediate injury is occurring -
both To the rights of inmates and to the sanctity of our
constitution. *%*%*/ As officers of the United States, sworn to
uphold the constitution, we have a duty to act. To the extent
that litigative action is appropriate (see Part I1I, infra.),
we should not abstain from using it for an extended, indefi-
nite period, particularly since such litigation might help us
to achieve some of the ends sought by the legislation. For
example, continued litigation is likely to result eventually
in a definitive court decision regarding our authority. In
addition, individual inmate suits are frequently disposed of
on the basis of the relief we obtain in a pattern type case.

Finally, the concept that '"justice delayed is justice
denied" is particularly appropriate to jail reform suits. The
turnover in jails is very high, so that new victims of con-
stitutional violations are being booked every day that we
wait.

*/ If the AG decides to abstain entirely or partially from
Jail reform suits, we would have to be able to distinguish our
other programs (MR, MH, juveniles, physically handicapped,
prisons) to justify a different policy with respect to them.

%%/ Mike Uhlmann sent the Bill to the AG last Friday
‘(Feb. 6, 1976).

*%%/ As you pointed out to the AG in your October 31, 1975,
memorandum, jail conditions are a serious problem nationwide.
We have a statewide case in Alabama and another ready to go
in Washington.




II. The alternatives to AG initiated litigation either are
not effective or would encroach on the state legisla-
tive process.

The national problem we seek to solve through our
jail reform litigation program is that most persons confined
in jails are being subjected to conditions of confinement
that infringe on the constitutionally protected rights of
such persons - particularly pre-trial detainees, who con-
stitute about one half of the jail population and who are
presumed to be innocent. The violations are generally of
two types:

1. The jail is unsafe, so that confinement
therein constitutes cruel and unusual
punishment as well as a due process
violation.

2. The terms of confinement are punative, so
that pre-trial detainees are deprived
of their liberty without due process to
the extent that the restrictions on their
behavior exceed what are necessary to
ensure their appearance at trial.

The dangerous condition of jails stems from a-variety
of causes. The usual categories where failures occur are:
(1) protection from inmate assaults, (2) protection from
bacterial assaults, (3) adequate environment (including food,
heat, light, air, exercise, and rest) to maintain physical
and mental health, and (4) adequate medical care delivery
system.

The imposition of excessive restrictions on pretrial
detainees which we ordinarily allege are: (1) limitations
on communications (mail, telephone, visits) and (2) inadequate
recreational facilities. Some private cases have dealt with
restrictions on food. */

*/ Personally, I would favor eliminating virtually all
pretrial detention. To the extent that it is retained, we
should urge that such presumptively innocent inmates be
allowed maximum freedom, including the ability to control
(within reasonable limits) their privacy, their activities,
and the noise, heat, light, and air in their rooms, which
should be safe and comfortable.




The present focus of our litigative program is to
urge each of the states to adopt and enforce minimum standards
for local jails. While the Cook County case would not intrude
on the state legislative process, because the Illinois Legis-
lature has already authorized the executive branch to develop
and enforce jail standards, we are proposing cases in states
where such authorization does not exist. For example, in
Washington State the executive has been authorized to develop
standards, but the legislature has withheld enforcement powers.
Our proposed suit there would necessarily intrude on the
state legislative process. We would justify such intrusion
by arguing that a state may not fail to act when its agents
or subdivisions systematically deprive persons of due process
rights. We would assert that the state must establish a
remedial program commensurate in scope with the violations.
Because of its reliance on state officials to develop and
implement this program, this approach is more deferential to
state sovereignty than most of the alternatives.

The alternatives to our present program are:

1. Limit our litigation to individual jails.

While this approach would encroach less on the state
legislative process, it would be far less effective (there
are over 4000 local jails) and would encroach on more local
functions. Such an approach would also result in uneven and
uncoordinated results. Coordination at the state level ig
important both for setting standards and for funding, parti-
cularly where state funds or federal funds channeled through
state agencies are involved. Our experience with school
desegregation demonstrated that local cooperation with com-
pliance was more likely when all jurisdictions were required
to progress simultaneously.

2. Defer to private inmate suits.

This has been the major force in jail reform litigation
thus far. It has been reasonably effective for developing
the legal principles of liability, but the private bar lacks
the resources to provide adequate follow-up on the relief.
In addition, the private suits tend to be one-jail cases,
frequently dealing with limited issues rather than with the
jail as a whole. As we approach the point calling for a
national effort to achieve large-scale, voluntary compliance
with established legal principles, this tool becomes less
useful.
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3. Negotiate at the state level.

If we have a clear picture of what the states should
do, a nationwide effort of this type would be worthwhile,
particularly if done in tandem with LEAA. In my judgment,
it is a little premature. We need first to develop some
experience with statewide relief, especially the compliance
problems. The Alabama, Illinois, Washington and perhaps one
or two other:cases should give us such experience. More
importantly, we need to demonstrate our determination to
insist on results if the negotiation route is to be effective.
To this end we must be assured that the Attorney General will
sue should negotiations fail. This is the approach we have
already adopted. Your original memorandum to the AG concern-
ing Cook Co. advised that you and the U.S. Attorney would work
out a negotiation strategy. We decided (with Skinner) to
seek the AG's approval before approaching state and local
officials, because we didn"t want to negotiate with an empty
holster.

4. Seek definitive legislation from Congress

To enforce rights secured by the Fourteenth Amendment,
Congress could legislate specific jail standards. Perhaps
it is time to start urging such a public debate. It is not
likely to get off the ground before the election anyway, so
we will not be creating a political issue. Such a debate
might result in more widespread reforms, such as ROR programs
and speedy trial requirements. I have three major reserva-
tions about this approach. First, we might be deterred from
needed immediate action on the basis of such a vague prospect.
Second, the development of the least restrictive alternative
principle and its application to pretrial detainees is only
in its earliest formative stages. Congressional codification
of existing well-established law could thwart further develop-
ment for a generation. Third, direct Congressional action
setting standards would increase the states' expectations of
federal funding which is not likely to be forthcoming.
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UNITED STATES GOVERNMENT

Memorandum

J. Stanley Pottinger

‘ Asgsistant Attorney General DATE:

Civil Rights Division
JHQ:PSL:SAW: eh

Public Accommodations and DJ 168-23-3

Facilities Section

Attorney General's Memo on U.,S. v. Elrod
INFORMATION MEMORANDUM

This is in response to the Attorney General's memorandum
expressing concern over the proposed suit to remedy alleged
deprivations of constitutional rights of persons incarcerated
in the Cook County Jail. The Attorney General mentions two
points. .

I. Whether to abstain from exefcising the nonstatutory authority
to sue pending legislation

The first point is that we are pressing nonstatutory
litigation at the same time that we are sponsoring legislation
which would codify our standing to sue. The Department has
followed this course of action many times in the past. In the
early 1960's for example, cases seeking to desegregate public
facilities were brought during the period when various Civil
Rights Acts were either under consideration within the Depart-
ment or introduced in Congress. See, e.g., United States v.
Lassiter, 203 F. Supp. 20 (W.D. La.), aff'd, 371 U.S. 10 (1962);
United States v. City of Jackson, 318 F.2d 1 (5th Cir, 1963);
United States v. Klans, 194 F. Supp. 897 (M.D. Ala. 1961);
United States v. City of Montgomery, 201 F. Supp. 590 (M.D. Ala.
1962), */

The point then was that an alternative jurisdictional
basis existed - the nonstatutory use of the Commerce Clause,
The same is true now, While it is always preferable to have
specific legislation, the Govermment's standing is not dependent
on it,
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This legislation has been proposed by the Civil Rights
Division for at least the past four years. In 1972, it was
questioned by the Office of Legal Counsel as being unnecessary
since we had the nonstatutory authority to sue. 1In August,
1971, the United States intervened in Gates v. Collier, 349
F. Supp. 881 (N.D. Miss. 1972), aff'd, 501 F.2d 1291 (5th Cir.
1974). The complaint in intervention alleged violations of
constitutional rights both in the areas of racial segregation
and conditions of confinement at the Parchman Prison in
Mississippi. Attorney General Mitchell signed a certificate
which in incorporated into the language of Title IX of the 1964
Civil Rights Act, 42 U.S.C. §2000h-2, the additional grounds of
"infliction of cruel and unusual punishment and . . . other
denials of comstitutional rights." The Department's Budget
requests dating since fiscal year 1973 have all mentioned the
nonstatutory litigation activities of the Civil Rights Division,
both in the prison and mental health areas. In 1974, Attorney
General Saxbe signed two complaints employing the nonstatutory
authority, United States v. Solomon, No. N=-74-181 (D. Md.), and
United States v. Kellner, No. 74-1-318 BU (D. Mont.), both
relating to alleged deprivations of constitutional rights in
institutions for the mentally retarded.

Thus, while legislation concerning our nonstatutory
authority to sue has been recommended since 1972, litigation
has continued, with the approval of various Attorneys General.

II. Whether to abstain from exercising nomstatutory authority
to sue before the exhaustion of other measures

The Attorney General's second point is whether litigation
should be the government's first move in trying to improve jail
conditions. The simple answer is that both in general and in
this specific instance the Federal Government has tried other
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things. The Federal Government has been responsible for a
massive infusion of funds into correctional and detention
facilities through LEAA., The Cook County Jail has received
its share of these funds. A second, and continuing, Federal
effort to assist this institution has been supplied by the
Federal Bureau of Prisons which has provided significant
technical assistance and training to Jail officials. Clearly,
then, other measures (in fact all other measures at the
disposal of the Federal Government) have indeed been tried.
The withdrawal of these two types of assistance would be
counterproductive. When coordinated with litigation, however,
financial and technical assistance may become more effective
in addressing those problems which are rightly the Govermment's
concerns - constitutional deprivatioms.

i1t may be argued that such litigation would be an
invasion by the executive and the judiciary into what is a
legislative matter. A constitutional violation under color
of state law gives rise to a cause of action in Federal court.
The Supreme Court and lower Federal courts have held time and
time again that a legislature's failure to appropriate funds
transcends the pure legislative sphere and involves the
judicial sphere when it results in constitutional violations.
Legislatures throughout the nation have failed in their
responsibilities toward people in institutions. This legislative
failure is the primary reason for the conditions in the country's
prisons and for the necessity of Federal action. Since financial
and technical support possibilities are limited, it is only with
the use of litigation that the desired end can be achieved.

Litigation involving conditions within institutions will
continue with or without the Federal presence. In the past,
the Department's position during litigation has been one of
moderation, agreeing with the plaintiffs on some issues and
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with the defendants on others. Our views have been particularly
persuasive with the courts and have generally been upheld.

Real improvements have occurred as a result of our efforts. We
would urge upon the Attorney General that he continue to
exercise his authority to sue in institutional litigation in
general, and this matter in particular.

“we\ ask that the -
whole r dexice
ntervention d 1ikxi-

*/ U.S. v. Lassiter, 203 F. Supp. 20 (W.D. La.), aff'd, 371 U.S.
10 (1962). This case involves action by the United States against
state statutes which prohibits separation of the races on common
carriers. The court held that the United States has a right to

sue to enforce the equal protection and commerce clauses of the
federal constitution; and that such right encompasses the supremacy
clause of the federal constitution.

U.S. v. City of Jackson, 318 F.2d 1 (5th Cir. 1963). 1In this case
involving segregation of railroad and bus terminals mandated by
state law, the promoting interest of all gives United States standing
to challenge in the courts a state which by law or pattern of con-
duct has taken actionmotivated by a policy which collides with
national policy as embodied in federal constitution.

United States v. Klans, 194 F. Supp. 897 (M.D. Ala. 1961). This
civil action sought injunctive relief against certain organizations
who were interferring with the right of persons to travel unmolested
in interstate commerce. The courts held that the transportation of
passengers in commerce and right of a passenger to travel in commerce
is right of citizenship which cannot be deprived without due process
of law under the Fifth Amendment.

(Footnote continued on next page) 5% FORy
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(Footnote continued)

Federal District Courts sitting as a court of equality
has inherent power to grant complete relief in a matter before
it. 1If public interest is involved in a proceeding, equitable
powers of a federal district court assume a broader and more

flexible character than when only a private controversy is at
stake.

United States v. City of Montgomery, 201 F. Supp. 590 (M.D.
Ala. 1962). This case involves segregation of facilities at an
airport terminal. The court held in ruling such discrimination
in violation of the constitution that the United States has a

legal right to maintain an action to relieve burdens on inter-
state commerce.













OFFICE OF THE
DEPUTY ATTORNEY GENERAL

July 12, 1976

MEMO FOR: Frank Dunbaugh
FROM:

Mary E. Wagner

Returning your files, per our conversation.
Thanks.

Attachments































ASSISTANT ATTORNEY GENERAL

- - [}

September 20, 1976

Stan -
This is a vehicle for reviving

the Cook Co. jail case.

e

Fréﬁk Dunbaugh





