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J. Stanley Pottinger DATE:
Assistant Attorney General JHQ:PSL:SAW:1rs
Civil Rights Division DJ 168-23-3

Stephen A. Whinston, Attorney

Public Accommodations and
Facilities Section

Cook County Jail

INFORMATION MEMORANDUM

l. Our investigation is completed and we have
recommended litigation against Sheriff Richard Elrod,
Executive Director Winston Moore, the County Commissioners,
and the State Department of Corrections and its Director.

2. Litigation against this facility fits into our
program since we will be suing the state, for failing to
enforce its standards. 1In addition, due to the size of
the Jail (the largest in the country, with a population of
close to 5000) and the notoriety of its conditions
(2200 over capacity), we have the opportunity to improve
conditions for a maximum number of detainees in one lawsuit.

3. Winston Moore is the Executive Director of the
Cook County Department of Corrections. He is responsible
to and appointed by the County Sheriff. He is currently
under attack for mismanagement of the Jail, particularly
with regard to the large number of escapes and the mis-
handling of commissary funds. None of the charges relate
to the constitutional rights of the Jail immates. Efforts
to have Mr. Moore fired have progressed to the point where
he is now under 90 days probation. At the end of this
period, the Sheriff and Commissioners may choose to drop
charges or to proceed administratively against Mr. Moore.

. FORD
® <

GER
A¢ D
AuynS

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan



U. S. Attorney Skinner suggests that we not file
suit during this 90 day period.

4, Private Litigation

In January, 1975, the amended complaint in Duran,
et al. v. Elrod and Moore, No. 74-C-2949 was filed. This
is a class action attacking a broad range of conditions of
confinement at the Jail. Judge McMillen has dismissed
part of the suit and has indicated he will not grant
effective relief., Plaintiff's counsel (Legal Assistance
Foundation of Chicago) has requested our assistance, stating
he does not have the resources (money, staff, experts) to
do the best job. He further states that our presence in
court will have a favorable impact on Judge McMillen. His
timetable anticipates finishing discovery by January.

5. Conclusion

Due to the size of the institution and the antici-
pated difficulty in forming relief, our pretrial discovery
will have to be extensive. A delay of 60-90 days will not
enable us to prepare fully for a very important case.
Although we suggest filing our own suit, local rules require
us to inform the court of all similar suits pending. It
is inevitable that the defendants will move for consolidation
with Duran and we have no justification to oppose this.

Thus, we are tied to the Duran schedule, whether we like
it or not.

The U. S. Attorney fears that our filing will be
perceived by the public as a call for Moore's ouster.
One possible way around this is to drop Moore as a defendant
in our suit. All relief can be afforded through the
Sheriff who is statutorily in charge of the Jail. We feel
it is essential to the proper preparation of this case that
we file suit as soon as possible.
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

UNITED STATES OFVAMERICA,
Plaintiff,
vs. |
RICHARD ELROD, Sheriff, Cook County,
WINSTON MOORE, Executive Director,

Cook County Department of Corrections,
GEORGE W. DUNNE, President, and

- MATHEW W. BIESZCZAT, CHARLES S. BONK,

MILDRED CASEY, FRANK W, CHESROW,
FLOYD T. FULLE, CARL R. HANSEN,

IRENE C. HERNANDEZ, JEROME HUPPERT,
RONALD R. LARSON, MARY M. McDONALD,
RUBY RYAN, JOHN H. STROGER, JR.,
MARTIN TUCHOW, HAROLD L. TYRRELL, and
JOSEPH I. WOODS, Members, Cook County
Board of Commissioners, STATE OF
ILLINOIS, ALLYN R. SIELAFF, Director,

Illinois Department of Corrections,

Defendants.
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CIVIL ACTION NO.

COMPLA INT

1. This is a civil action commenced by the Attorney

General of the United States for the purpose of enjoining

serious and systemic violations of rights secured by the

Eighth and Fourteénth Amendments to the Constitution of the

United States to individuals incarcerated in the Cook County

Jail.




2. This Court has jurisdiction over this action

under 28 U.S.C. §1345 and the Eighth and Fourteenth
Amendments to the United States Constitution,

3(a) Defendant RICHARD ELROD is the Sheriff of
Cook County and, as such, has responsibility for the
operation and administration of the Cook‘County Department
of Corrections and tﬁe Cook County Jail.

(b)  Defendant WINSTON MOORE is the Executive
Directdr of the Cook County Department of Corrections and,
as such, exercises immediate responsibility for the operation
and administration of the Cook County Jail.

(c) Defendant GEORGE W. DUNNE is the President and
defendants MATHEW W. BIESZCZAT, CHARLES S. BONK, MILDRED
CASEY, FRANK W. CHESROW, FLOYD T. FULLE, CARL R. HANSEN,
IRENE C. HERNANDEZ, JEROME HUPPERT, RONALD R. LARSON, MARY
M. McDONALD, RUBY RYAN, JOHN H. STROGER, JR., MARTIN TUCHOW,
HAROLD L. TYRRELL and JOSEPH I. WOODS are members of the
Cook County Board of Commissioners and, as such, are
responsible for the appropriation of funds for the necessary,
ordinary and contingent costs involved in the operation and

administration of the Cook County Jail.




(d) Défendant STATE OF ILLINOIS through_its
Department of'Correétions, sets minimum standards for the
operation of county and rﬁﬁnicipal jails, including the Cook
Cdﬁnty Jail, and inspects such jails to insure compliance
‘with the established standards;

(e) Defendant ALLYN B. SIELAFF is the Director of
the Illinois Department of Corrections and has statutory
aufhority to secure appropriate relief for noncompliance
with such standards. Despite good cause, defendant Sielaff
has failed to exercise that power with respect to the Cook
County Jail.

4, At all times pertinent to the matters alleged
~in this Complaint, defendants were and are acting under the
color of the laws, statutes, ordinances, regulations, customs,
‘and/or usages of the State of Illinois and Cook County.

5. 1Individuals charged with violating the criminal
‘laws of the State of Illinois within Cook County are in-
carcerated in the Cook County Jail unless and until they post
the monetary bail set by the local courts. If they cannot
meet such bail and are not otherwise released, this in-

carceration lasts until final disposition of the criminal

charge. .




6. Individuals convicted of crimes may be sentenced

to terms of confinement of‘up to one year in the Cook County
| Jail.
.7. Under the Eighth and Fourteenth Amendments to
the United States Constitution, the defendants owe a duty
to each inmate incarcerated in the Cook County Jail not to
impose cruel and unusual punishmént on such inmate and
ﬁot to deprivé such inmate of life, liberty, or property
" without due process of law. fhis constitutionally mandated
duty includes, but is not limited to, the following:
(a) The duty to provide safe and sanitary iiving
conditions;
(b) The duty to provide an opportunity for adequate
visitation and communication; |
8. Defendants have violated the rights of inmates
confined in the Cook County Jail by maintaining it in an
unconscionable, unsafe, and hazardous state in the following

ways, among others:




a) Maintaining overcrowded inmate living areas,

injurious to the ph&sical and mental health of the
inmates; |
b) Failing to insure that toilets, sinks, and
showers are adequate in number, operable, and
sanitary;
c) Failing to provide adeéuate lighting, heating,
and ventilation.
9. Defendants havé violated the rights of pre-
trial detainees confined in the County Jail by imposing
arbitrary and unreasonable limitations on visitation and
communication in the following ways, among>others:
a) Prohibiting an inmate from receiving visitors
on all except two or foﬁr days per month;
b) Limiting the duration of visits to as short as
fifteen minutes;
c) Limiting visitors>to those bver 18 years old;
d) Limiting visiting facilities so as to deny

physical contact between inmate and visitor.
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10. The acts and practices described in paragraphs 8 and

9 are in violation of the Eighth and Fourteenth Amendments to
the Constitution of the United States in that they impose
cruel andiunusual punishment and deprive individuals incarcerated
iﬁ the Cook County Jail of life; liberty, and property without
.due process of law,

11. The acts and practices described in paragraphs 8 and
9 constitute large-scale and systemic deprivations of the
rights of Ehé épproximate1y 5000 individuals incarcerated in
the Cook County Jail. The‘proper treatment of individuals -
confined in the Cook County Jail is a matter of direct
concern to the United States as evidenced by Congressional
enactments such as the Omnibus Crime and Safe Streets Act
of 1968, as amended, 42 U.S.C. §3701 et seq. and the
substantial sums of money expended annually pursuant to

programs and activities funded under this statute by the Law

Enforcement Assistance Administration.




12. The relief sought herein is the only adequate

or available remedy for the unconstitutional and unlawful
acts and practices described in paragraphs 8 and 9.

| 13. Unless restrained by order of this Court,
defendants will continue to engage in the above described
practices to the immediate and irreparable injury of the
United States. '

WHEREFORE, the Unitéd States prays that this Court

enter an order permanently enjoining the defendants,
their officers, agents; employees, subordinates, successors
in office, and all those acting in concert or participation
with them from continuing the unconstitutional and
ﬁnlawful acts and practices described in paragraphs 8 and 9
above, and from failiﬁg or refusing to provide proper
facilities for and treatment of the individuals incarcerated
in the Cook County Jail in accordance with the standards
to be developed and adopted by the Court upon the basis

of the record in this case,
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The United States further prays that this Court
grant such other, different, and further relief as the

Interests of justice may require, together with the costs

aﬁd disbursements of this action.

Edward H. Levi
Attorney General

J. Stanley Pottinger
Assistant Attorney General

Samuel K. Skinner
United States Attorney

Jesse H. Queen

Attorney

Department of Justice
Washington, D. C. 20530
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Stephen A. Whinston
Attorney

Department of Justice
Washington, D. C. 20530
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ASSISTANT A¥TORNEY GENERAL / ?J

-

Bepartment of Justice
Washington, B.E. 20530

December 8, 1975

TO: J. Stanley Pottinger /7//’

FROM: Frank M. Dunbaugh

Here is the response to John Buckley you wanted
to see. I have put it in two parts:

1. A formal memo to him setting out the legal
and factual basis for the Attorney General's
standing to sue.

2. An informal cover note discussing the program
and questioning whether he should suggest
that the AG review the whole program.

I am not privy to Buckley's relationship to the AG.
It may be that the note is not appropriate, because the
original request really came from Levi, not Buckley. If you
decide not to send the note, you should consider whether some
of what is in it should be pointed out to the AG in some
other form.

I tried to get a reading from Buckley before we wrote
the memo, but he didn't say much, except to note that we are
breaking new ground since the previous Brand Jewelers type
cases did not involve jails. I think this misses the point.
If we have decided to use litigation to correct jail condi-
tions, it doesn't make sense to hesitate about initiating
cases if we have a plausible argument. The only way to test
our standing is to try it. The only alternative is to limit
our activity to messing with other people's law suits and to
wait for legislation.

The statewide jail suit in Washington is nearly ready
to go. The U.S. Attorneys have come around most of the way.
I have asked Jesse to have the papers ready Thursday. You
may wish to get this paper in shape and then hold it to be
sent up with Washington. That may impress the AG with the
nationwide impact. Whether that will move him forward or
back I can't say.
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I plan to bet out of town Monday through Wednesday.
I'11 be in the office Thursday, but plan to take Friday off.
If you can arrange it, please let's get together on Thursday
so we can close of these cases.
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ASSISTANT ATTORNEY GENERAL

Bepartment of Justice
Washington, B.A. 20530

December &

TO: John J. Buckley, Jr.
FROM: J. Stanley Pottinger

Here is the memorandum you reg
Does your requesting it mean that you are
change in the Department's present policy of using litiga-
tion to secure the constitutionally protected rights of
inmates?

We reached this policy position several years ago
based on the facts that (1) serious constitution i
vations are occuring nationwide, (2) the feder courts
are going to deal with the problem with or witrhout us,
(3) we can make respectable arguments in support of our
standing (Indeed OLC once said we did not peed a statute,
because we already had standing), and the/litigative
approach, as opposed to legislative or régulatory, is
best suited to gradual, deliberate chapge. Hedging against
the possibility of losing the standing through adverse
court decisions, the Department has proposed to OMB new
legislation which would specifically authorize this type
of suit.

At this point, unless we/change our present course,
each case is only a question of where and when we choose to
exercise the authority we are/asserting and to risk a legal
confrontation.

Attorney General L
fically reviewed and end
program, anyone than he
but it is a reasonably

i has not personally and speci-
sed the continuation of this

as reviewed many other programs,
ell established program. We have
advised Congress of it/ in each of the last three budget
submissions and inclyded it in each of the annual reports

of the Attorney Genefal since FY 1972. 1In Ruiz we argued
our standing to the Bourt of Appeals for the Fifth Circuit
pointing out that prisoner rights is a matter of national
significance. And, as already noted we have recently asked

OMB to approve a new statute.
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Under this theory of nonstatutory standing, we have
initiated two lawsuits (both in 1974) and intervened in eight
others. Currently, we have approximately twelve investiga-
tions of penal institutions or systems under way with a
view toward possible litigation under the nonstatutory theory.

We are not asking the Attorney General to impose g9n
defendants liability that does not already exist. The fights
and liabilities are constitutionally created and the tictims
already have a statutory right to sue. (In Cook C
is a private suit.) The only question is whether the Attorney
General should use his resources to enforce what/the consti-
tution has mandated, or to frame it less palatably, should
he decide now to discontinue protecting constitutional rights
which we have been enforcing? I would not ask him to do so.

There were two reasons that I sought his review of
this case. First, his review ensures at the matter is of
sufficient public importance to suppoyt our standing. Second,
I want his approval of the enforcemerit technique we are
proposing. That is, placing greatefr responsibility on state
officials to secure compliance by /local jails. If he approves,
we plan to use this technique in/other states. The Alabama
case has already headed in thig direction. We are also pro-
posing a statewide suit in Waghington State.




































