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Memorandum to the
Special Prosecutor
on behal: of

Richard M. Nixon

This memorandum is submitted on behalf ofv
;Richard M. Nixon to bring to the attention of the Special
Prosecutor'facts and supporting legal authority wﬁich,'we.
submit, warrant a decision not to seek indictment éf the
-fofmer President. We wish to emphaéize that this memorandﬁm
focuses specifically on issues of law rather than policy.
In so limiting this éresentation_we do not wish to imply Ehat
all other considerations are irrelevan; ox inappropriate.
Indeed, we believe it is highly desirable and proper for the
Special-Prosecutof to weigh ih his‘ﬁudgmenﬁ the bossible

impact of such an indictment on the demestic spirit and on




N
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internzational relations, as well as the more traditicnal

policy considerations entrusted to prosecutorial discretion.
However, the purposs of this memorandum is solely to deamon-
strate that one -- and probably the most crucial -- legal pre-

requisite to indicting and prosecuting Mr. Nixon does not
exist: the ability of this government to assure him a fair
trial in accordance with the demands of the Due Process Clause
of the Fifth Amendment and the right t§ trial by aﬁ impartial

jury guaranteed by the Sixth Amendment.
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Such intangikle but none-the-less critical factors as
domestic and international relations certainly fall with-
in the ambit of the prosecutor's discretion as expressed
in the Standards Relating to The Prosecution Function and
The Defense Function, ABA Project on Standards for Criminal
Justice, March 1971, where it is stated that T

". « . The prosecutor may in some circum-
stances and for good cause consistent with
the public interest decline-to prosecute,
notwithstanding that evidence exists which
would support a conviction. ABA Standards
§ 3.9(b). I

A decision to forego prosecution because of overriding
concerns of the national interest is in keeping with
similar prosecutorial decisions to forego prosecution
rather than disclose confidential national security or
law-enforcemnant information required as evidence. United
States v. Andolchek, 142 F:2d 503 (24 Cir. 1944); United
States v. Bezkman, 155 F.2d 580 (24 Cir. 194%6); Chris-
toffel v. United States, 200 F.2d 734 (D.C. Cir. 1952).




I. The Events and Publicity
Surrounding Watergate have
Destroyved the Possibility
of a Trial Consistent with
Due Process Requiremants.

Recent events have completely and irrevocably
eliminated, with respect to Richard M. Nixon, the necessary
premise of our system of criminal justice -- that, in the
words of Justice Holmes, ". . . the conclusions to ba reached

in a case will be induced only by evidence and argument in

open court, not by any outside influence, whether of private

talk or public print." Patterson v. Colorado, 205 U.S. 454,
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462 (1907). As reiterated by the Court in Turner v. Louisiana

379 U.S. 466, 472 (1965):
“The requirement that a jury's verdict
'must be based upon the evidence developed
\ at trial' goes to the fundamental integrity

of all that is embraced in the consthutlonal

concept of trial by jury."

Never before in the history of this country have a
person's activities relating to possible criminalAviolations
been subjected to such massive public scrutlny, analy51s and
debate. The events of the past two years and the media

coverage they received need not be detailed here, for we are

sure the Special Prosecutor is fully aware of the nature of
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the media exposure generated. The simple fact 1§fthae



national debate and two-year fization of tha madia on Water-~

gate has left indelible impressions on the citizenry, so

pervasive that the government can no longer assure Mr. Nixon

that any irdictment sworn against him will orocduce "a charge

fairly made and fairly tried in a public tribunal fres o

Fh

prejudice, passion [and] excitement . . ." Chambers v.

Florida, 309 U.S. 227, 236-37, (1940).

Of all the events prejudicial t&er. Nixon‘s riéht'
to a fair trial, the most damaging have besn the impeachmenﬁ
proceedings of the House Judiciary Committeé. In fhose pro—
.ceedings neither the definition of the "offense," thé standaxzd
of prdof, the rules bf evidence, nor thé nature of the fact—
finding body, were coﬁpatible with our System of criminal
justice. Yet the entiré country wiinessed fhe proceedings,
witﬁ their allfpervasivé, hulti—media‘goverage and commenfary.
‘And all who watched we£e repeatédiy méaé—éwa:é:that a corwmittee
of théir elected‘RepresentatiQes, all lawyerﬁ; had determiﬁed
upon solemn reflection to render an overwhelming verdict
against the President, é’yerdict on éiargesAtimé and again
emphésized as constituting "high crimes and misdeméaﬁors"vfor

which criminal indictments could be justified.




All of this standing alone would have caused even
those most critical. of Mr. Nixon to doubt his chances of sub-
Sequently receiving a trial free fron preconceived judgments
of guilt. But the devastating culmination or the prbceedings
eliminated whatever room for dogbt might‘still have remainad
as the.entire country viewsad those among rheir own Represen-

tatives who had been the most avid and vociferous defaenders

of the President (and who had insisted on the most exacting

standards of proof) publicly abandon his defense and join

those who would impeach him for "high crimes and misdereanors. '

'None of this is to Say, or even to imply,.that the

impeachment 1nqu1ry was 1norocer in either its inception or

- its conduct. The oint here is that the impeachment rocess
, . P 38 P

hav1ng taken p1ace in the manner in Wthh it did, the con-
ditions necessary for a fair determlnatlon OL the cr1m11al
respon51bllley of its subject under our pr1nc1ples of law no

longer exist, and cannot be restored.

Even though the unique televised congressional pro-

Ceedings looking to the possibkle impeachment of a President

leave us without close precadents to guide our judgments con-~




cerning their impact on Suwosequent criminal Prosecutions, on=
court has grappled ‘with the issue on a much more limited
Scale and concluded that any subsequent trial must at minimoo

awdit the tempering of Prejudice Created by the media Coverag:

of such events.

In Delaney v. United States, 199 F.éd lO7l(let‘Cir-

1952), a District Cellector of Internal Revenue Vas indicted
for receiving bribes. Prior to the ttial a subcommi tee of
the House of Representatives conducted public hearings into
his conduct ang related matters. The hearings generated mas-—
sive publicity, particularly in the Boston area, ineluding_
motion picture films and sound recordings, all of which tafforc
the public a Preview of the Prosecution’s case aga*nst Delanev
- without, however, tne safeguards that would attend a crlmlnal
trial." 199 F. 2d at 110, Moceover the publlc1zed testimony
ranged far bejond matters relevant to the penclng lndlctments
A 199 F.2a at 110. Delaney was triegd ten weeks after the close
of these hearlngs and was convicted by a Jury " The Court_of
Appeals reversed, holding that Delaney had been denied hisr
Slxth Amendment right to an impartial jury by belng fotced to-
stand trial while the damaging effect of all that hostile
publlc1ty ay reasonably be thought not to have baen erasegd

' from the public mind." 1Id. 114.-




The Court of Appezls did not suggast that the hear-
ings'were themselves im ropar. Indeed, the court emohat icall.,
stated that ". . . [i]t was for the Comr ittee to decide wha athz-

considerations of public interas:t demanded at that time a fuli-

dress public investigation . . .“ Id. 114 (emphasis added).
But the court continued,
"If the United States, through its legisla-
tive department, acting conscient tiously
- bursuant to its conception of the public
interest, chooses to hold a public hearing
inevitably resulting in such damaging
publicity prejudicial to a person awaiting
trial on a pending indictmen:t, then the
United States must accept the consequence that
~the judicial department, charged with the duty
of assuring the defendant a fair trial before
an impartial jury, may find it necessary to
postpone the trial until by lapse of time the
danger of the prejudice may reasonably be
thought to have been substantially remcved.”

. The pr1nc1ol° expounded by the court in Dnlanav is

applicable here. Faced with a1legétlo ns that the Watergatn
evénﬁs_involved actions by the President, thevHouse of Repre-'r
vsentatives deférmined that not only was an 1mp%achn=nt 1nau1rv
reQuired, but-thatvthe‘inquiry musi.:.rba open o ine publlé so
that the charges and evidence in support_thereof could be
viewed and analyzed by the American p;ople. We need notvfault'

Congress in that decision. Perhaps -—- in the interest of the

country -- there was no other choice.




course purposely designed to permit the widest dissemination
of and exposure to the issues and evidence involved, the
government must now abide by that dacision which produced the

very environment which forecloses a fair trial for the subject

of theair inquiry.

The foregoing view is not at all incompatible with
thé Constitution, which permits the trial of a President fol-
loﬁing impeachmeﬁt —_— and therefore, some might argue, coq—
dones his trial after his leaviné.office. .Noﬁhing in the

Constitution withholds from a former President the same indi-
vidual rights-afforded others. Therefore, if develoéments
.in means of communication havé reached a level atlwhiéh their
use by Congress in the course of impeachment proceeding;vfor—
ever taints the pubiic's mingd, tﬁen the choice mﬁst be.tdu

forego their use or forego indictment following impeachment.

Here, the choice has been made.

Further demonstration of the wholly unique nature

of this matter appears in the public discussion of a pardon

for the former President —-- which discussion adds to the atmos-

: - .
phere in which a trial consistent with due process is impossihle




Since the resignation of Mr. Nixon, the news madia

has been filled with commentary and debat
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whether the former President should bz pardonzd if charged

with offensss relating to Watargate. As with nearly every othe:

controversial topic arising from the Watergate events, the
media has sought out the opinions of both public officials an
private citizens, even conducting public opinion polls on tha
question. A recurring theme expressed by many has been that
M-. Nixon has suffered enough and should not be subjected to
further punishment, certainly not imprisonment.

Without regard to the merits of that view, the fact
that there.éxists a public:sentiment in . favor of.pardoning
the formesr Presidant in-itself prejudices the possibility of
‘Mr. Nixon's receiving a fair érial. Despite the most fervenat
disciaimers, any juror who is aware of the general public‘s
disposition wili undoubtedly be influenced in his juagment,-
thihking that it is highly probable that a vote of gﬁilty'will
. not result in Mr. Nian's imprisonment.A Indeed, the impact
of the‘public debate on this issue will ﬁndoubtedly £all not
only on the jury but also on the grand jury and the Special
Prosecutor, lifting some of the constréints which might othex-

wise have militated in favor of a decision not to prosecute.

Human nature could not be otharwise.

o v ps A3



We raise this point not to suggast that the decisiogn

on
of whather to prosecute in this case cannot be reached fairiy,
but rather to emphasize that this matter -- like nons other
before it and prokably after it -- has been so thoroughly
subjected to extransous and highly unusual forces that any

prosecution of Mr. Nixon could not fairly withstand detached

evaluation as complying with due process.

- IX. The Nationwide Public
Exposure to Watergate
Precludes the Impaneling’
of an Impartial Jury

The Sixth Amendnent guaranteea a defendant trial
by jury, a guarantee that has consistently been-held Lo mean
that each juror impaneled ~- in the oLtan quated language of
Lord Coke —- Wlll be "1nd1fferant as he stands unsworn." Ceo.

Litt. 155b. See IrV1n v. Dowd, 366 u. S 717 (1961), rr'uz:ner: v.

Louisiana, 379 U.S. 472 (1965) “The very nature of the ‘
WaLergate events and the mass;ve public dlscu551on or ﬁr Nixon
relationship to them nave made 1t 1mp0531ble to find ady array
of jurymen who can meet the Sixth Anendment standard

On numerous occasionsathe Supreme Court nas h=1ad

that the nature of the publicity surrounding a case was such

(/ -
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that jurors exposed to it could not possibly hége rend§ ed a
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verdict based on the evidencs. See Shsopard v. Maxw=1l

U.S. 333 (1966); Rideau v. Lounisiana, 373 U.S. 723 (1853} ;

Irvin v. Dowd, supra; Marshall v. United States, 350 U.S. 3190

(1959). The most memorable of these was Sheppard .
in which the Court, describing the puolicity in the Clevalang

metropolitan area, referred time and again to media technicues

employed there —- which in the Watergate case have been
utilized on a nationwide scale and for a much ;ongar périod

p¥ il time. Thé following excerpts from the Court's opinion are
exemplary:

"Throughout this period the newspapers
emphasized evidence that tended to incrim-
inate Sheppard and pointed out discrepan-
cies in his statements to authorities."
p. 340. ‘

* % *
: “On the sidewalk and steps in front of the
' courthouse, television and pewsreel cameras.-
were occasionally used to take motion
pictures of the participants in the trial,
including the jury and the judge. Indeed,
one television broadcast carried a staged
interview of the judge as he entered the
courthouse. 1In the corridors outside the
courtroom there was a host of photographers
and television personnel with flash cameras,
portable lights and motion picture cameras.
This group photographed the prospective
jurors during selection of the jury. After the
trial opened, the witnesses, counsel, and
jurors were photographed and televised wh
ever they entered or left the courtroom
Pp. 343-44,
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"The dailj record oi tha proceadings
made available to the newspapers andg
testimony of each witness was printed
verbatim in the local editions, along with
objections of counsel, angd rulings by the
judge. Pictures of Sheppard, the judge,
counsel, psrtinent witnesses, and the jury
often accompanied the daily newspapsr and

. television accounts. At times the news-—
bapers published photographs of exhibits
introduced at the trial, and the rooms of
Sheppard's house were featurad along with
Yelevant testimony." Pp. 344-45.

* % %

"On the second day of voir dire

, examination
a debate was staged and broadcast live

over WHX radio. The participants, news-
baper reporters, accused Sheppard's counsel
of throwing roadblocks in the way of the
prosecution and asssrtad that Sheppard con-
ceded his guilt by hir ng a prominent
criminal lawyer." 'p. 346.%

. The Sheppard murder was sensational news and the media reacted

accordingly. 1In the course they.destroyed the staté's ability

to afford Sheppard a fair trial.

The sensation of Watergate is a hundredfold that of

the Sheppard murder. But the media fechniques remain the

-

The prejudicial publicity in Sheosard commenced well be-
fore trial, even before Charges were brought, and con-
‘tinued throughout the duration of the prosecution.
Although Mr. Nixon has not been criminally tried, the
press coverage of the impesachment procesedings and Water—
-gate related criminal trials reflect obvious similarities
to the Sheppard coverags. '
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sare and the destruction of an environnent for a t}ig;‘eon—

sistent with due process has been nationwide. The Supreme
Court should not -- upon an appeal by Mr. Hixon —- have to
recoﬁnt for history the unending litany of Prejudicial
publicity which served to deprive the President of the rights

afforded others.

The bar ageinst prOSecution raised by the publicity
in this case defies remedy by the now commop techniques of
delaying indictment or trial, changing venus, or Scrupulously

' screening prospective jurors. Although the court in Delaﬁev,
_Ssupra, could not envision a case in which the prejudice from
publicity would be "so permanent and irraéicable"‘that as a

matter of law there could be no trial within the foreseeable

h]

\

future, 199 F.2d, at 112, it also could not‘have enyisioned

the.national Watergate saturation of the past two years.
Unlike others accused of involvement in'the Water—-

gate‘events, Mr; Nixon‘has been the supject of unendirg puklic

efforts "to make-the oase" against hin; The question of

Mr. Nixon's responsibility for the events has been the central

politicai issue of the era. As each piece of new evidence

beoame public‘it ihvariably was apalYZed froo the viewPoiﬁt

)

of whether it broucht the Watergate events closer to "the



Oval Oifice" or as to "what the President knew and \whan heﬁ'
knew it." The focus on others was at most indirect.

In short, no delay in trial, no _change of venue,
and no screening of prospective jurors could assure that
the passions arroused by Watergate, the impeachment proceed-
ings, and the President's resignation would dissipate to the
point where Mr. Nixon could receive the fair trial to whieh.

he is entitled. The reasons are clear. As the Suprehe

Court stated in Rideau v. Louisiana, 373 U.S. 717, 726 (1963}:

For anyone who has ever watched television
the conclusion cannot be avoided that this
spectacle, to the tens of thousands of
people who saw and heard it, in a very real
sense was . . . [the] trial . . . Any sub-
sequant court proceedings in a community so

- pervasively exposed to such a spectacle
could be but a hollow formality.

Not only has the media coverage of Watergate been

pervasive and overwhelmingly adverse to Mr. Nixon, but nearly
eve;y member of Congress and political commentator has rendered
a public opinion on his guilt of‘innoéenee; Indeed for nearly
'two years sophlst1Cﬁted publwc oplnlon polls have surveyed

'the people as to thelr oplnlon en Mr. leon s 1nvolveﬁent in
Watergate and whether he should ba 1mp°ached. Now the polls
~ask whether Mr. Nixon should be indicted, ﬁndef éuch condi-

tions, few Americans can have failed to have formed an opinion



as to Mr. Nixon's guilt of the charges made again)

if any, eould -~ even under the most careful instructions
from a court -- eéXbunge such an opinion from their minds so
as to serve as fair and impartial jurors. "The influence
that lurks in an opinion orce formed is so éersistent that

it unconsciously fights detachment from the mental processes

of the average man." Irvin v. Dowd, 366 U.S. 717 727 (1951).
And as Justice Rooert Jacxson once observed, "The naive

1ssumption that prejudicial effacts can be overcome by in-

" structions to the jury, . . . all practicing lawyers know to

be unmitigated fiction." Krulewwtch v. United States, 335

U.S. 440, 453 (1949) (concurring opinion). See aiso Dalaney v.

United States, 199 F.24a 107, .112-113 (ist Cir. 1952).

CONCLUSION

The media accounts of Watergate tHe polltlca1
columnlsts' denates,_the daily telev1sed proceedlngs of the
House Jud1c1ary Commlttee, the publlc opinion polls the

teleVISed dramatizations of Oval O;flce conversatlons the

~.

newspaper cartoons, the “talx—shov" dlscusalons the letters-

to—the—edltor, the Drlvately placed commercial ads, even
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bumper stickers, have totally saturated the Americ‘g people

. S
with Watergate. 1In the process the citizens of this country
-- in uncalculablé nurbers —- from whom a jury would be
drawn have formulated opinions as to the culpability of
Mr. Nixon. Those opinions uncoubtedly reflect both politi-
cal and philosophical judgments totally divorced from the
facts of Watergate. Some are assuradly reaffirmations of
personal likes and dislikes. But few indeed ére premised
or.ly on‘the facts. And absoluéely none rests solely on evidence
admissible at a criminal trial. Consequenﬁly,_any effort to
p;osecﬁte Mr. Nixon would require something no other trial
has ever reduired —— the eradication from the chséious and
subcohscious of every juror tﬁe opinions formulated over a

period of at least two years, during which time the juror

has béen'subjectéd to a day-by-day presentation of the Water—
’gatg case as it unfoidéd in bothnthe judicial and political
arena. | - : R

Under‘the circumstances;'it is inconceivable that

the government could produce a jury free from actual bias.

"But the standard is higher than Ehat, for the events of the

past two years have created such'anroverwhelming likelihood



of prejudice that the absenca of due process
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ey
herent in any trial of Mr. Nixon. It would be Iorever

regrettable if history were to record that this country -—-—
in its desire to maintain the ag;earagce of equality under
lav -—-saw fit to deny to the former President the right of
a fair trial so jealously preserved to others through the

constitutional requirements of due brocess of law and of

trial by impartial jury.

Herbert J. Miller, Jr. .

MILIFR, CASSIDY, YLARROCA & LEWIN
1320 19th Street, N.W., Suite 500
Washington, D. C. 20036
. (202) 293-6200

Of Counsel _ :
William H. Jeffress, Jr. _ .

R. Stan Mortenson

"It is true that in most cases involving
claims of due process deprivations we
Yequire a showing of identifiable preju-
dice to the accused. Nevertheless, at
times a [ procedure] emploved by the State
involves such a probability that prejudice
will result that it is deemad inherently
lacking in due process.® Estes v. Texas,

© 381 U.S. 532, (1965). ’






