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WASHINGTON, D. C., 20004

347-8250

November 11, 1975

Ronald H. Nessen R
Press Secretary to the President
The White House

Washington, D.C.

Dear Mr. Nessen:
This refers to the request I made informally to you on October 16.

I am writing to request access to the follow1ng files for the
purposes of inspection and, if I so choose, copylng.

The most recent payrolls of the White House office, the executive
office of the President, and the Domestic Council, indicating

the names and salaries of all personnel employed or on reimbursable
detail in those offices.

As you know, the amended Act provides that if some parts of a file
are exempt from release that "reasonably segregable" portions shall
be provided. I therefore regquest that, if you determine that some
portions of the requested information are exempt, you provide me
immediately with a copy of the remainder of the file. I, of course,
reserve my right to appeal any such deletions.

If you determine that some or all of the reguested information

is exempt from release, I would appreciate your advising me as to
which exemption{s) you believe covers the information which you
are not releasing.

I am prepared to pay costs specified in your regulations for locat-
ing the requested files and reproducing them, if I request reproduc-
tion, but if you anticipate that costs of locating the files will
exceed $35.00, please telephone me at the above number before pro-
ceeding.



As you know, the amended Act permits you to reduce or waive the
fees if that "is in the public interest because furnishing the
information can be considered as primarily benefiting the public.”
I believe that this request plainly fits that category and ask
you to waive any fees.

If you have any questions regarding this request, please telephone
me at the above number.

As provided for in the amended Act, I will expect to receive a
reply within ten working days. '

Sincerely yours,
Adam Clymer

AC:slk



THE WHITE HOUSE

WASHINGTON

November 21, 1975

MEMORANDUM FOR

MEMBERS OF THE CABINET
SENIOR WHITE HOUSE STAFF

Attached for your information is a memorandum discussing
recent Congressional demands for certain Executive branch
documents.

I trust that you will find the document to be informative on

a matter of controversy which has been given substantial
treatment by the press. ’

i

Philip W, Buchen
Counsel to the President

Attachment
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THE WHITE HOUSE

WASHINGTON
November 18, 1975

MEMORANDUM

Re: Congressional Demands for Executive
Branch Documents

This is to present the development of several controversies
which have arisen involving Congressional committee demands
for Executive Branch documents directed to Secretaries
Kissinger, Morton and Mathews. Also treated are the several
bases underlying the Administration's refusal to comply with
certain of these requests. Particular emphasis is given to the
concept and scope of Executive Privilege.

I. Relevant Controversies.

Three areas of conflict involving demands for Executive
Branch documents have arisen between committees of the
Congress and representatives of the Ford Administration,

The circumstances giving rise to these conflicts may be
summarized in the following manner.

A. House Select Committee Demand of November 6
(Secretary Kissinger).

On November 6, 1975, seven (7) subpoenas were
issued by the House Select Committee on
Intelligence, chaired by Representative Otis
Pike, On November 7, the subpoenas were
served as follows:

1. State Department. Only one (1) subpoena e
was actually directed to Secretary Kissinger ?;;\
demanding all documents relating to State -
Department recommendations for covert \» \x}
actions made to the National Security Committee-'._; ’}/

T et

and the Forty Committee (composed of the
President's principal personal advisers on
matters of military and foreign affairs) from
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January 20, 1965 to the present. On
November 14, the Legal Adviser of the
Department of State advised the Select
Committee that Secretary Kissinger had
been directed by the President to re-
spectfully decline compliance with the
subpoena and to assert the Constitutional
doctrine of Executive Privilege as the
basis for the refusal, On the same day,
the Select Committee adopted a resolution
calling on the House of Representatives to
cite Secretary Kissinger for contempt in
failing to provide the subpoenaed materials,

2. Central Intelligence Agency. One (1) subpoena
was served on the Central Intelligence Agency
and substantial compliance was effected on
November 11 by a letter from Mitchell
Rogovin, Special Counsel to the CIA, to the
Select Committee, No assertion was made to
a right to withhold the materials requested.

3. National Security Council., Five (5) subpoenas
were directed to the Assistant to the President
for National Security Affairs, These were
accepted by a representative of the Office of
the Counsel to the President on behalf of
Jeanne Davis, Staff Secretary, National
Security Council. Under date of November 11,
Lieutenant General Scowcroft, Deputy
Assistant to the President for National
Security Affairs responded to the subpoenas
by forwarding the documents available at that
time and by agreeing to provide other re-
quested documents as they became available,
Thus, the Administration is in substantial
compliance with this request, and has not
asserted a right to withhold the materials
from the committee,

B. House Subcommittee on Oversight and Investigations
Demand of July 28 (Secretary Morton).

On July 10, the Chairman of the Subcommittee on
Oversight and Investigations of the Committee on




Interstate and Foreign Commerce, Representative
John Moss, wrote the Department of Commerce
to request copies of all quarterly reports filed

by exporters, since 1970, concerning any ''request
for [Arab] boycott compliance', On July 24,
Secretary Morton sent Representative Moss a
summary of boycott information reported by
exporters, but declined to furnish copies of the
reports themselves, invoking the statutory
authority contained in Section 7(c) of the Export
Administration Act.

On July 28, the Subcommittee issued a formal
subpoena to Secretary Morton calling for a turnover
of the reports. On September 4, the Attorney
General provided Secretary Morton with a formal
opinion to the effect that the Secretary need not
disclose the reports under the authority conferred
by Section 7(c) and this position was asserted by
Secretary Morton in an appearance before the
Subcommittee on September 22.

On November 12, the Subcommittee approved a
resolution calling for full committee action on a
contempt citation against Secretary Morton, A
finding of contempt, of course, would require
floor action by the House of Representatives.

House Subcommittee on Oversight and Investigations
Demand of November 5 (Secretary Mathews).

On October 23, Chairman Moss of the Subcommittee
on Oversight and Investigations requested Secretary
Mathews to provide a list of deficiencies which showed
up in surveys of hospitals by the Joint Commission on
Accreditation of Hospitals. Acting on the advice of
counsel, Secretary Mathews refused to comply with
the request, asserting a statutory exemption contained
in Section 1865(a) of the Social Security Act.



On October 23, the Subcommittee issued a
subpoena for the list and this was referred by
Secretary Mathews to the Attorney General for
his review, On November 12, the Attorney
General indicated that he found the language of

the Social Security Act's confidentiality provision
to be very weak, as opposed to the strong provision
contained in the Export Administration Act noted
supra. In his opinion, Section 1865(a) of the '
Social Security Act lent itself to the interpretation
that information so furnished is not to be made
public but may be conveyed to the Congress on
proper request. Accordingly, on November 12
Secretary Mathews made the list available to

the Subcommittee, thus ending the controversy,

II. Bases For Denials

The basis for Secretary Morton's refusal to comply with
the request of the Moes Subcommittee is statutory law. The
basis for the refusal by President Ford to comply with the
request made to Secretary Kissinger is grounded in Constitutional
doctrine, i, e, Executive Privilege,

A. The Statutory Basis for Denial.

Section 3(5) of the Export Administration Act of
1969, 50 U,S.C. App. 2402(5), provides in
pertinent part that:

* k%

It is the policy of the United States (A)
to oppose restrictive trade practices
or boycotts . . . imposed by foreign
countries against other countries
friendly to the United States, and (B)
to encourage and request domestic
concerns engaged in, . . [exporting]
to refuse to take any action, including
the furnishing of information or the
signing of agreements, which has the
effect of furthering . . . [such] re-
strictive trade practices or boycotts . . . .

* ok Xk



Section 4(b) calls for issuance of rules and
regulations to implement Section 3(5) and
states that the rules and regulations are to
""require that all domestic concerns receiving -
requests for the furnishing of information or
the signing of agreements . . . [of the type
specified in Section 3(5)(B)] must report that
fact to the Secretary of Commerce ., . . ."

The Act's confidentiality provision, Section 7(c),
50 U.S.C. App. 2406(c), reads as follows:

I

No department . . ., or official exercising
any functions under this Act shall publish
or disclose information obtained here-
under which is deemed confidential . . . ,
unless the head of such department . . .
determines that the withholding thereof

is contrary to the national interest.

%% %

The regulation of the Department of Commerce
implementing Section 3(5) expressly states that
the information contained in reports filed by
exporters ''is subject to the provisions of

Section 7(c) of the . . . Act regarding confi-
dentiality . . . ." 15 CFR 8369,2(b). Moreover,
the basic reporting form (Form DIB-621) states
that: '"'Information furnished herewith is deemed
confidential and will not be published or disclosed
except as specified in Section 7(c) of the . ., .
[Act]. ™

Statutory restrictions upon executive agency
disclosure of information are presumptively
binding even with respect to requests or demands
of congressional committees. That this
assumption accords with general legislative
intent is demonstrated by the inclusion, in a
number of statutes concerning confidentiality

of information, of explicit exceptions for




congressional requests, When, as in
Section 7(c), such an exception is not
provided, it is presumably not intended,
In the present case, this standard inter-
pretation finds additional support in the
legislative history of the statute, in an
apparently consistent administrative
construction, and in Congress' reenact-
ment of the provision with knowledge of
that construction,

No constitutionally-based privilege has
been asserted.

Executive Privilege as a Basis for Denial,-

Beginning with President Washington, Presidents
have claimed and exercised the responsibility of
withholding from Congress information the
disclosure of which they consider to be contrary

to the public interest. This responsibility is
frequently called '"Executive privilege, "
Information of this type usually comes within the
categories of military or diplomatic state secrets,
investigatory reports, and internal governmental
advice., The Supreme Court has held in United
States v. Nixon, 418 U.S, 683, 708 (1974), that

the Executive privilege is 'fundamental to the
operation of government and inextricably rooted

in the separation of powers under the Constitution. "
It also distinguished the presumptive privilege
~accorded all confidential communications from sensitive
national security matters involved here, which

are entitled to the highest degree of confidentiality
under the Constitution. It, therefore, does not
require any statutory basis and cannot be controlled
by Congress,

Recent examples of Presidential directions to Cabinet
members not to release certain information to
Congress are:
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1. President Eisenhower's letter of

May 17, 1954, to the Secretary of Defense
not to testify with respect to certain top
level conversations which occurred during
the Army-McCarthy investigations.
[Enclosed]

2. President Kennedy's letters to the
Secretaries of Defense and State, dated
February 8 and 9, 1962, respectively,
instructing them not to disclose the names
of individuals who had reviewed certain
draft speeches prepared by military
officers, The issue of Executive Privilege
was also treated in President Kennedy's
letter to Senator Stennis dated June 23, 1962.
These arose during an investigation by

the Senate Armed Services Committee

into '"Military Cold War Education and
Speech Review Policies." [Enclosed]

Congressional (as distinct from judicial) demands
for material may fall into two categories. The first
would be a normal committee request, demand, or
subpoena for material as discussed above, which
may be rejected on the basis of Executive Privilege
where it is deemed by the President that the
production of such material would be detrimental

to the functioning of the Executive Branch., This,

at least, has been the consistent practice by
practically every administration and acceded to by
Congress, This should be contrasted with a demand
for material pursuant to an impeachment inquiry,
which some presidents have acknowledged would
require production of any and all executive material.
See e.g., Washington's Statement, 5 Annals of
Congress 710-12 (1796).

II1. Procedures for Asserting Executive Privilege.

In early years, the Executive Branch practice with respect
to assertion of Executive Privilege as against Congressional I




requests was not well defined. As noted above, during the
McCarthy investigations, President Eisenhower, by letter to
the Secretary of Defense, in effect prohibited all employees
of the Defense Department from testifying concerning con-
versations or communications embodying advice on official
matters. This situation eventually produced such a strong
Congressional reaction that on February 8, 1962, President
Kennedy wrote to Congressman Moss stating that it would be
the policy of his Administration that ""Executive privilege can
be invoked only by the President and will not be used without
specific Presidential approval,'' Mr. Moss sought and
received a similar commitment from President Johnson,
(President's letter of April 2, 1965.)

President Nixon continued the Kennedy-Johnson policy
but formalized it procedurally by a memorandum dated
March 24,1969, addressed to all Executive Branch officials,
The memorandum notes that the privilege will be invoked
"only in the most compelling circumstances and after a
rigorous inquiry into the actual need for its exercise.'

President Ford publicly addressed the concept of
Executive Privilege in his televised appearance before the
House Subcommittee on Criminal Justice on October 17, 1974,
He expressed his view that " . . ., the right of Executive
Privilege is to be exercised with caution and restraint'' but
also said: ''Ifeel a responsibility, as you do, that each
separate branch of our Government must preserve a degree
of confidentiality for its internal communications. "




113 4 Letter tothe Secretary of Defense
Directing Him To Withhold Certain Information
from the Senate Committee on Government
Operations. May 17,1954

Dear Mr. Secretary:

It has long been recognized that to assist the Congress in achieving its
legislative purposes every Executive Department or Agency must, upon
the request of a Congressional Committee, expeditiously furnish informa-
tion relating to any matter within the jurisdiction of the Committee, with
certain historical exceptions—some of which are pointed out in the
attached memorandum from the Attorney General. This Administra-
tion has been and will continue to be diligent in following this principle.
However, it is essential to the successful working of our system that the
persons entrusted with power in any one of the three great branches of
Government shall not encroach upon the authority confided to the others.
The ultimate responsibility for the conduct of the Executive Branch rests
with the President.

Within this Constitutional framework each branch should cooperate
fully with each other for the common good. However, throughout our

"history the President has withheld information whenever he found that

what was sought was confidential or its disclosure would be incompatible
with the public interest or jeopardize the safety of the Nation.

‘Because it is essential to efficient and effective administration that em-
ployees of the Executive Branch be in a paosition to be completely candid
in advising with each other on official matters, and because it is not in

483
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the public interest that any of their conversations or communications,
or any documents or reproductions, concerning such advice be disclosed,
you will instruct employees of your Department that in all of their appear-
ances before the Subcommittee of the Senate Committee on Government
Operations regarding the inquiry now before it they are not to testify to
any such conversations or communications or to produce any such docu-
~ ments or reproductions. This principle must be maintained rcga_rdlcss
of who would be benefited by such disclosures.

I direct this action so as to maintain the proper separation of powers
between the Executive and Legislative Branches of the Government in
accordance with my responsibilities and duties under the Constitution.
This separation is vital to preclude the exercise of arbitrary power by any
branch of the Government.

By this action I am not in any way restricting the testimony of such
witnesses as to what occurred regarding any matters where the communi-
cation was directly between any of the principals in the controversy within

Public Papers of the Presidents

the Executive Branch on the one hand and a member of the Subcormmit-

tee or its staff on the other.
Sincerely,

Dwicur D. EiseNmowzr

NotE; Attorney General Brownells
memorandum of March 2, 1554, was re-
leased with the President’s letter. The
memorandum  traces the development

from Washington’s day of the principle -

that the President may, under certain cir-
cumstances, withhold information from
the Congress.

Taking the doctrine of separation of
powers as his text, the Attorney General
stated that it is essential to the successful
working of the American system that the
persons entrusted with power in any one
of the three branches should not be per-
mitted to encroach upon the powers con-
fided to the others.

The memorandum continues: *“For over
150 years . . . our Presidents have es-
tablished, by precedent, that they znd
members of their Cabinet and other heads
of executive departmen:s have an un-
doubted privilege and discretion to keep
confidential, in the public interest, papers
and information which require secrecy.

484

American history abounds in countless .

illustrations of the refusal, on occasion, by
the President and heads of departments
to furnish papers to Congress, or its com-
mittees, for reasons of public policy. The
messages of our past Presidents reveal
that almost every one of them found it
necessary to inform Congress of his con-
stitutional duty to execute the office of
President, and, in furtherance of that
duty, to withheld informeation and papers
for the public good.”

As for the courts, they have “uniformly
held that the President and the heads of
departments have an uncontroiled discre-
tion to withhold . ... Information and
papers in the public interest; they will not
interfere with the exercise of that discre-
tion, and that Congress has not the power,
as one of the three great branches of the
Government, to subject the Executive
Branch to its will any more than the
Executive Branch may impose its unre-
strained will upon the Congress.”
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Dwight D. Eisenhower, 1954 T 114

Among the precedents cited in the At-
torney General's memorandum are the
following:

President Washington, in 1796, was
presented with a House Resolution re-
questing him to furnish copies of corre-
spoadence and other papers relating to
the Jay Treaty with Great Britain as a
condition to the appropriation of funds to
implement the treaty. In refusing, Presi-
dsnt Washington replied I trust that no
part of my conduct has ever indicated a
disposition to withhold any information
" which the Constitution has enjoined upon

the President as a duty to give, or which
could be required of him by ¢ither House
of Congress as a right; and with truth I
affirm that it has been, as it will coatinue
to be while I have the honer to preside in
the Government, my constant endeavor to
" harmonize with the other branches thereof
so far as the trust delegated to me by
the people. of the United States and my
sense of the obligation it imposes to ‘pre-
serve, protect, and defend the Constitu~
tion” will permit” o
President Theodore Roosevelt, in 1909,
when faced with a Senate Resolution

-

directing his Attorney General to furnish
documents relating to proceedings against
the U.S. Steel Corporation, took posses-
sion of the papers. He then iaformed
Senator Clark of the Judiciary Committae
that the only way the Senate could gst
them was through impeachment. The
President explathed that some of the facts
were given to the Government under the
seal-of secrecy and could not be divulged.
He added “and I will see to it that the
word of this Government to the individual
is kept sacred.”

“During the administration of President
Franklin D. Roosevelt,” the Actorney
General's memorandum states, “‘there
were many instances in which the Presi
dent and his Execcutive heads refused to
make available certain information to
Coagress the disclosure of which was
deemed to be confidential or contrary to
the public interest.”” Five such cases are
cited, including one in which “conumuni-
cations between the President and the
heads of departments were held to be con-
fdential and privileged and not subject
to inquiry by a committee of one of the
Houses of Congress.”
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508 MILITARY COLD WAR EDUCATION

The Chair has ordered the witness to answer the question.

Senator Stexwis. Yes, I think, Senutor Thurmond, that that is-
technically correct, but, at the same tiine, the Secretary of Defense is
here and this question of executive privilege has been talked about
back and forth. o

I assume the Secretary has something to bear divectly upon that in
this question, so I recognize the Secretary to inake a statement.

Secretary McoNaxara. Thank you, Mr. Chaitman.

Would you like me to swear under oath? )

Senator STENNIS. You are already under oath. I beg your pardon,
you have not been here. i

Secretary MeNadara. No,sir: T have not.

Senator S1eNxis. All right; thank you very much for reminding
me.

Will yon please stand, Secretary McNamara. Do you solemnly
swear that your testimony before this subcommittee will be the truth,
the whole truth, and nothing but the truth, so help you God?

Secretary McNamara. 1 do, sir. : '

Senator STENN1. Have o seat.

Secretary McNadara. Mr. Chairman—-

Senator Stexy1s. I assume this is with reference to executive privi-
lege, is it not? . :

KENNEDY LETTER TO M NAMARA

Secretary McNadrara. It is, sir. . o
I would like to read a letter to me from the President. This is.
dated February 8.

Dear Ma SecreTary: You have brought to my attention the fact that the
Senate Special Preparedness Investigating Subcomuitiee intends to ask witnesses
from your Department to give testimony identifring the pames of individuals
who made or recommended ¢changes in specifie speeches.

As you know, it has been and will be the consistent policy of this administra-
tion to cooperate fully with the commirtees of the Congress svith respect to the
furnishing of information. In accordance with this policy, you have made

available to the subcowmmittee 1,500 speeches with marginal notes, hundreds of |

other documents, and the names of the 14 individual speech reviewers, 11 of
whom are military officers. You have also made available the fullest possible
background information about each of these men, whose record of service and
devotion to country is uannuestioned in every case, and you have permitied the
committee’s sta to interview all witnesses requested and to condncet such inter-
views outside the presence of any deparfmental representative. TFinally, you
have identified the departipental source of each suggested chbange and oifered
to farnish in writing an expianation of each such change and the policy or guide-
line under which it was made.

Your siatement that these changes are your respousibility, that they were
made under your policies and guidelines apd those of this administration, and
that you svould be willing to expiain them in detnil is both ficting aud accurate,

and offers to the subcommitiee all the indormation osroperly needed for the par- -

poses of its current ioquiry. It {s egqually clear that it would not be possible for
jou to maintain an orderly Department and receive the capdid advice and loral
respect of your subordinates if they, instead of you and your senior associates,
are to be individually caswerable to the Congress, as well as to you, for their
internal acts and advice. )

For these reasoos, and io accordance svith the precedents on separation of
powers established by my predecsssors from the frst to the last, I have con-
cluded that it would be ceatrary to the public interest to make available nay
Information which wonld saabie the subcommitice to ide=ntify angd hold account-
able any individoal with respect to any particular speect that he has reviewed.’.
I, therefore, direct you and all personnel under the jarisdiction of your Depart-~

e
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MILITARY COLD WAR EDUCATION 309

- pet to give any testimouy or produce any documents wh{ch would disclose
% information, and 1 am issuing parallel instructions to the Secretary of State.
1. prineipte whick is at stake bere caonoi be automaticaily applied to gvery .
mient for information., Each case must b2 judged oa its own merits. But -
i, gt intend to permit subordinate oficials of our career services to bear the
C.uny of copgressionel inguiry into pelicies which are the respoamsibilities of
sieip SHpATIOES.
Sincerely yours,

Eaet

Joax ?. Eexxepy.
WIFNESS INSTRUGCTED BY MNAMARL NOT TO ANSWER QUESTION

Ar. Chairman, acting in accordance with that instruction, I have
s-tructed Mr. Lawrence not te answer the question, thereby invoking
executive privilege.

WITNESS DECLINES TO ANSWER QUESTION

Scnator StEx~Ts. Mr. Lawrence, of course, you have heard what the
s.retary hassaid here. Is that your position now?

Mr. LawneNce. Yes, sir; it is. .

Senator StEnyIs. Youdecline to answer the question for the reasons
a--itmed by the Secretary?

Mr. Lawrexce. That 1s right, sir.

CHAIRMAN CLEARS WITNESS AND ASSOCIATES

Senator StENN1s. I just want the record to be clear and positive.
As I understood it from the following letter, the President puts it on
the rround of being contrary to the pu%lic interest.

All right, let me say an additional word here abont Mr. Lawrence,
if 1 may, and in reference to the other gentlemen. This executive
privilege presented by the Secretary and also adopted by Mr. Lawrence
- presents @ new question. Before 1 leave this situation, I want to say
that there is no tarnish of any kind on Mr. Lawrence or any of his 13
assoclates.  All of themn, according to my information, including all
that collected by the staff members and all that I have ever heard, are :
intellizent, dedicated, hard-working, patriotie, loyal Americans, and :
[ firmly believe that they are, each of these gentlemen. Sowme of them .,
are members of the services, and some of them are in civilian life.

STATEMENT BY SENATOR JOHN STENNIS IN RULING ON PLEA OF
EXECUTIVE PRIVILEGE, FEBRUARY §, 1962

Senator STENNIs. Members of the subcommittee, in view of the ex-
press plea here of executive privilege, I think it clearly the duty of
the Chair now to rule upon the plea. Not only is my duty clear, but
itisclearthat I should rule on it now.

It is a question that I have long anticipated in connection with
these heavings. It is a matter which became evident to me many
werks ago and caused me to make a special study of it. I have there-
fore, exainined what I believe to be all of the authorities on the subject.
! hiave also consulted with others who have had Senatorial experience
 this field. I have a brief statement to make here as background | S
for the ruling I shall make. . T

§0732—62—pt. 2—— 10 ‘ ' -
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In the arsenal of our cold war weapons there i< no place for boast-
ing or bellicosity, and nume calling is rarely useful. As Secretary o £
Srate Rusk hassad : -

The issues called the cold war are real and eonuot bs merely wished away.
Thes must be faced and met. Dot how we weet them winkes o difference. They
will ot be scolded away by iuvective nor frighreused away by bluster. They
cust be met with determiuation, confidence, and sophisiiention.

gur discussion, public, or private, should be marked by civility; our manners
Jhould conform to our dignity and power and te our good repute throughout
the world. But our purposes and policy must be clearly expressed to avoid mis-
ealeulation or an underestimation of our determination to defend the cause of

“freedow.

The solemn nature of the times culls for the United States to develop
maximum strength but to utilize that strength with wisdom and re-
straint. » :

Or, in other words, as President Theodore Roosevelt aptly said at an
earlier time, we should “speali softly but carry a big stick.” :

This, I submit, Mr. Chairmauy; 1s the only appropriate posture for
the leadling nation in the world.

I should like, if I may, to hand up to the commiitee copies of the
President’s letter to the Secretacy of State,

RENNEDY LETTER TO RUSK ON EIXECUTIVE PRIVILEGE

Senator Strxxis. All Tight, Mr. Reporter, at this point in the
reecord you may insert the letter from President Iennedy dated
February 9, 1962, .

{The letter referred to is as follows:)

TaE WHITE House,
Washington, February 9, 1362,
The Tlonwsable the SECRETARY OF STATE, -
Waskington, D.C.

Mar Mz Secrerary: I am attaching a copy of my letter to Secretary
MeNamara of February 8 in which 1 bave directed him, and all personrel under
the jurisdiction of the Department of Defease, not to give any testimony or
pesduce any documents which would enable the Senate's Special Preparedness
Investizgating Subcommittee to identify and hold accountable any individual with
respect to any particular speech that he has reviewed.

That letter states that I am issaing parallel jostractions to the Secretary of
Ntute. I therefore direct you, and all personnel under the jurizidiction of your
Depariment, not to give any suoch testimopy or produce any such documents.

* JAs I noted in my letter to Secretary MeNamara, the principle of Execative
privilegze cannot be automatically applied to every request for information.
Fach case must be judged on its own merits. But the principle as applied to
these facts governs the persousel of your Department eqgnaily with that of the
Department of Defense. In neither case do I intend to permit subordinate of-
fivinls of the career services to bear the brunt of congressional inquiry into
policies which are the respoasibilities of their superiors.

Sincerely,

: Joax K. KE¥NeEDY
Enclosure, -

Senator StevNIs. Mr. Secretary, we certainly want to thank you
for a very clear and positive statement and, without delaying this
matter any further, because we were lats convening this morning dus
to the pressure of other meetings, I am going to ask counsel if he will

proceed now with his questions, 1f you are ready.
Mr. Bave. Thank you, sir.
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‘Munich era fn Great Britain, How much might not have Esglaand-—and the

‘of the Special Preparedness Subcommittee hearing during which Senator Tha™w . .-

" furnishing of information. But the nnbroken precedent of the National Se’c_n’{'

. ln%::nnces ig which the President woald decide it to be in the Intarest of the Unicted

- —————,
- ™~
|
3160 JILITARY COLD WAR EDUCATXON o

It is to these meL,who have rises to the top in the Jation’s Armed Forces a2 »
2 generation of erperience and efort io military lif2, to whom we wmust lo: g
acd to whown the iresident must look, for the most authoritative advice on ¢y»
national defense revpirements.” ™ .

We begin to ente: more controversial ground whea w2 eonsider the adriserr
function of the mill;ry vis-a-vis the American public.” Tnder a directive of =,
Nartional Secarity Ceuncil in 10535, military people were encouraged to undertake«
this advisory function, primarily through sewisar-t¥be Jiscussiods on tie .}
war. These semica s Jed to criticism from some quariers that the military has
no proper role in sich peblie advisory acuvities and the further raising of i
chimera of military tantrol over the civil aathority. 7. L

Shelves of books ¢caid be written and leaurned aryaments addaced both ogaiag
and in support of thy military role in adrising the American penple about tha
many facets of the 04 war. But the essence of the matter is whether or not we'
wish fully to inform the public. James Madison wrote in the Federalist Papess
that “the genins of yvepoblican liberty seems to demand on one side, not only thy
all power shonld be derived from the peodie, tat that those intrusted with it should
be kept in dependence on the people.”” No one has yet discovered how tXls
genins-—our neblest achievement in Government—can function except throogh
an informed pnblic. T

Senator Strom Thurmond bhas sald with reference to the public information
or udvisnry role of the military that there are *facts that the American pesple
must have, regardless of where the chips may fall. Censorship and suppressics
shield behind a smokescreen of civilian control policies on which the Americas
people have too few facts. If these policies cannot stand the spetlight of pudiic
attenrioa nnd discussion, then they shonld be rejeeted” ™

How portentous is the presencation of the facts of the cold war to the American
public. in . the 1960's may be seen by comparison with the sleepwalkers of the’

€

world-been spared had the appeasers heeded Churchill’s advise: “Tell the truid,
teil the truth to the British peovle.” ™ : . R

SecoND ADPDENDUM TO RECORD e
" EENNEDY LETTER TO STENNIS ON NATIONAL POLICY PAPERS -

Subseguant.- to the final hearing, Chairman Stennis transmitted’

to President Kennedy the request by Senator Thurmond that the sub-: |
committes be furnished with copies of certain National Secarity Cema- ;
cil papers and the pelicy paper prepared by Mr. Rostow. Senater ™
Thurmond’s request for these documents appears on pages 2931 °
through 2957 of the printed transcript. The President replied to tus:.
request by a letter dated June 23,1962. 1In order that the record might-s~
be complete, and by direction of the chairman, President Kennedys
letter is printed bslow. : IEEEE

Tae Wxrre House, ;,
Washington, June 23, 1352. 7

Hon. Jorx Srmyyis, L

Chairman, Special Preparednesy Subcommittee, : LT

U.S. Senate. T ="
Dear Sexaror StExNs: I have your letter enclosing excerpts from the record

mound requested you to ask me to furnish copies of National Security Cem:;’.-fy T

papers to the Subcommittee. Lo
AS you know, it has been and will be the consistent policy of this Administr- -

tion to cooperate fully with the Committess of the Congress with respect to &%

- 73 Congressional Record, S1st Cong., 1st sess, vol, 95, Mar. 30, 1949, p. 3340.
= Of course, classified Information cannot be dliciosed to the pablic excep

Quoted, World, Jan, 31, 1082, p. 23,
* See p. 8, sUpLa.
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