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THE WHITE HOUSE 

WASHINGTON 

November 5, 1975 

MEMORANDUM FOR JACK MARSH 

FROM: MIKE DUVAL 

SUBJECT: LEVI TESTIMONY 

Attached is Ed Levi's draft testimony for tomorrow's 
Senate hearings on el~Eronic eavesdropping and the Fourth 

·Amendment. 

See particularly: 

Page 12 - Numbers of taps 
15 & 16 - Current tap~ ~ 
54 - Current law ~ 
55 to end - Ethical discussion Itt' 

I think it is an excellent statement. 

I am giving Ron Nessen a copy for his 

cc: Ron Nessen 
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I am here today in response to a request_ from the Committee 

to discuss the relationship between e1ectron~rqeillance::a~ 

..Ef:ii.::;rQurtli~JUiiendmenf ''5-l:~:t'fi~:, .C!oi\s'tltut"i"o'l'lo If I remember 

correctly, the original request was that I place before the 

Committee the philosophical or jurisprudential framework rele-

vant to this relationship which lawyers, those with executive 

responsibilities or discreti~n, and lawn1akers, viewing this 

complex field, ought to keep in mind. If this sounds vague 

and general and _ perhaps useless·, I can only ask for indulgence. 

My first concern when I received the request was that any 

remarks I might be able to make would be so general as not 

to be helpful to the Committee. But I want to be as helpful 

to the Committee as I can be. 
.. 

The area with which the Committee is concerned is ' a most 

important one. In my view, the development of the law in this 

area has not been satfsfactory, although there are reasons 

why the law has developed as it has. Improvement of the law, 

which in part means its clarification, will not be easy. Yet 

it is a most important venture. In a talk before the American 

Bar Association last August, I discussed some of the aspects •u 
D( 
~ of the legal framework. Speaking for the Department of Q ~ _, ~ 

~ ~ 
Justice, I concluded this portion of the talk with the ~~ ~ 

observation and commi.tment that "we have very much in mind 

the necessity to determine what procedures through legislation, 

court action or executive proce.sses will best serve the 

• 
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national interest, including~ of course, the protection of 

constitutional rights." 

I begin then with an apology for the general nature of 

my remarks. This will be due in part to the nature of the law 

itself in this area. But I should state at the outset there 

are other reasons as well. In any area, and possibly in this 

one more than most, legal principles gain meaning through an 

interaction with the facts. Thus, the factual situations to 

be imagined are of enormous s 'ignif icance. 

As this Committee well knows, some of the factual situa-

tions to be imagined in this area are not only of a sensitive 

nature but also of a changing nature. Therefore, I am limited 

in what .I can say about them, not only because they are 

sensitive, but also because a lawyer's imagination about 

future scientific developments carri~s its own warnings of 

ignorance. This is a point worth making when one tries to 

develop appropriate safeguards for the future. 

There is an additional professional restriction upon me 

which I am sure the Committee will.appreciate. The Department 

tion, the Department through its own attorneys, or 

attorneys specially hired, is representing present 
.:] 

In addi- ./ ~onll ~ ... ...., 
' <($> 

private f~ ~J 
;..: ~ 

\ o'· 'or: 

or former ~'---~ 

government employees in civil suits which have been brought 

against them for activities in the course of official conduct. 

These circumstances naturally impose some limitation upon what 

• 

·; 
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it is appropriate for me to say in this forum. I ought not 

give specific conclusory opinions as to matters under criminal 

investigation or in litigation. I can only hope that what I 

have to say may nevertheless be of some value to the Committee 

in its search for constructive solutions. 

I do realize there has to be some factual base, however 

unfocused it may at times have to be, to give this discussion 

meaning. Therefore, as a beginning, I propose to recount 

something of the history of the Department's position and 

practice with respect to the use of ele'ctronic surveillance, 

both for telephone wiretapping and for trespassory placement 

of microphones . . 
As I read the history, going back to 1931 and undoubtedly 

prior to that time, except for an interlude between 1928 and 

1931 and for two months in 1940, the~policy of the Department 

of Justice has been that electronic surveillance could be 

employed without a warrant in certain circumstances. 

In 1928 the Supreme Court in Olmstead v. United States 

held that wiretapping was not within the coverage of the 

· Fourth Amendmept. Attorney Genera~ Sarsent had issued an 

order earlier in the same year prohibiting what was then known 

as the Bureau of Investigation from engaging in any telephone 

wiretapping for any reason. Soon after the order was issued, 

the Prohibition Unit was transferred to the Department as a 

new Bureau. Because of the nature of its work and the fact 

that the Unit had previously engaged in telephone wiretapping, 
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in January 1931, Attorney General William D. Mitchell directed 

that a study be made to determine whether telephone wiretap~ 

ping should be permitted and, if so, under what circumstances. 

The Attorney General determined that in the meantime the 

Bureaus within the Department could engage in telephone wire-

tapping upon the personal approval of the bureau chief after 

consultation with the Assistant Attorney General in charge of 

the ~ase. The policy during this period was to allow wiretap-

ping only with respect to the ·telephones of syndicated boot-

leggers, where the agent had probable cause to believe the 

telephone was being used for liquor operations. The Bureaus 

were instructed not to tap telephones of public officials and 

other pe~sons not directly engaged in the liquor business. 

In December 1931, Attorney General William Mitchell expanded 

the previous authority to include "exceptional cases where the .. . 

crimes are substantial and seriotis, and the necessity is 

great and [the bureau chief and the Assistant Attorney General] 

are satisfied that the persons whose wires are to be tapped 

are of the criminal type." 

During the rest of the. thirties it. appears ~hat the 

Department's policy concerning telep~one wiretapping generally 

conformed to the guidelines adopted by Attorney General William 

Mitchell. Telephone wiretapping was limited to cases involv
,_) 

ing the safety of the victim (as in kidnappings) , location .,..--A·,, £>:;.• "'·' .. ,, 
and apprehension of "desperate" criminals, and other cases t ··ii f. 

;>1 :' f~:l \': 
<9 .,, 

"f . ,,/ 
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considered to be of major law enforcement importance, such as 

espionage and sabotage. 

- *I In December 1937, however, in: the first Nardone case 

the United States Supreme Court reversed the Court of Appeals 

for the Second Circuit, and applied Section 605 of the 

Federal Communications Act of 1934 to law enforcement 

officers, thus rejecting the Department's argument that it 

did not so apply. Although the Court read the Act to cover 

only wire interceptions where there had also been disclosure 

in court or to the public, the decision undoubtedly had its 

impact upon the Department's estimation of the value o'f tele-

phone wiretapping as an investigative technique. In the second 

. **/ Nardone case-- in December 1939, the Act was read to bar the 

use in court not only of the overheard evidence, but also of 

the fruits of that evidence. Possibly for this reason, and 
.. 

also because of ~blis~concern over telephone wiretapping, 

on March 15, 1940, Attorney General Robert Jackson imposed a 

total· ban on its use by the Department. · This ban lasted about 

two months. 

on May 21, .19_4.() ;:~ :PTe~1aenf .. Fran1t1!n,'·tioosevelt'_i-ssue(l ~• 

~..!~1ld\llll ~~to:::theP>.A.ttorney ··Geirierai ::st:afinsf'his .__v~~""-•1:hll t-~ 

--r:electroniR~:s_u_~.:Ye:il:":tan~~u-ld :be"proper·under ·the. Constitution.• 
~-- ___ ,. _____ - - . ,. ~·* 

J'~!~~~ · ~sr.~~mg:tte:r:s:~:.tnvo·t·vrng-a·ef eh s~·;:6t·.:·fl1~;~·nat'ion" were:·" 'fiA 

~'!Y.~~y~:~t- The President authorized and di..rected the. Attorney 

General "to secure informati(;:m by listening devices 

~N~rdone v United States, 302 u.s. 379. 

**/Nardone v U~ited States, 308 u.s. 338. 



'• .-6-

at] the conversation or other communications of persons sus-

pected of subversive activities against the Government of 

the United States, including suspected spies." The Attorney 

General was requested "to limit these investigations so 

conducted to a minimum and to limit them insofar as possible 

as to aliens." Although the President's memorandum did not 

use the term "trespassory microphone surveillance," the 

language was sufficiently broad to include that practice, and 

the Department construed it a·s an authorization to conduct 

trespassory microphone surveillances as· well as telephone wire-

tapping in national security cases. The authority for the 
l 

·President's action was later confirmed by an opinion by 

Assistant Solicitor General Charles Fahy who advised the 

Attorney General that electronic surveillance could be con-

ducted where matters affected the sequrity of the nation. 

on July 17, J.,?4J;i.~:1lttorney·';"-"Gener'a1:Jl'o~·-c,;~~~~l~_,,ent 

President Truman a letter reminding him that President 

Roosevelt had authorized and directed Attorney General Jackson 

to approve "listening devices [directed at] the conversation 

.of other communications of persons suspected of subversive 

activities against the Government of the United States, 

including suspected spies" and that the directive had been 

followed by Attorneys General Robert Jackson and Francis 

Biddle. Attorney General Clark recommended that the directive 

"be contained in force" in view of the "increase in subversive ·-<"· '"''"'' 

i 
'I 

! 

! 

• I 
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·o;. 
activities" and "a very substantial increase in crime." He 

stated that it was imperative to use such techniques "in 

cases vitally affecting the domest~c securi~y_, or where human 

life is in jeopardy" and that Department files indicated that 

his two most recent predecessors as Attorney General would 

concur in this view. President Truman signed his concurrence 

on the Attorney General's letter. 

According to the Department's records, the annual total 

of telephone wiretaps and micFophones installed by the Bureau 

between 1940 through 1951 was as follows: 

Telephone Wiretaps Microphones 

1940 - 6 1940 - 6 
1941 67 1941 25 
1942 304 1942 sa 
1943 - 475 1943 - 193 
1944 517 1944 198 
1945 - 519 1945 - 186 
1946 - 364. 1946 - 84 
1947 - 374 1947 -- 81 
1948 - 416 1948 - 67 
1949 - 471 1949 - 75 
1950 - 270 1950 - 61 
1951 - 285 1951 - 75 

It should be understood that these figures, as is the 

case for the figures I have given before, are cumulati~e for 

each year and also duplicative to some· extent, since a tele-

phone wiretap or microphone which was installed, then dis

continued, but later reinstated would be counted as a new 

action upon reinstatement. 

In 1952, there were 285 telephone wiretaps, 300 in 1953, 

and 322 in 1954. Between February 1952 and May 1954, the 

i 
I 

'I 
I 

I 
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Department's position was not to authorize trespassory micro-

phone surveillance. This was the position taken by Attorney 

General McGrath, who informed the FBI that he would not approve 

the installation of trespassory microphone surveillance 

because of his concern over a possible vio~ation of the Fourth 

Amendment. Nevertheless, FBI records indicate there were 63 

microphones installed in 1952, there were 52 installed in 1953, 

and there were 99 installed in 1954. The policy against tres-

passory microphone surveillance was reversed by Attorney 

General Herbert Brownell on May 20, 1954, in a memorandum to 

Director Hoover instructing him that the Bureau was authorized 

to conduct trespassory microphone surveillances. The Attorney 

General stated that "considerations of internal security and 

the national safety are paramount and, therefore, may compel 

the unrestricted use of this technique in .the national interest." 

A memorandum from Director Hoover-to the··Dgput.j"it·f~rtey"'? 
---": ~ ··;~~-:--~;:;; __ -4;., ... ~· .. ~ ...... ~~ ..... ..:.--' -

Gener..a.l-on-M~-4 , -~6~€.;-e-.t:1:B'eCC.:tlia-Btre~·~""• s-pi-~tTce!' 
~~::f'!IAtM~.....,..·it)·'"''!"~~~~Y ... ·~·-. 

lt!!~.:!~~,~-~~~~~.2<2ll2¥s'! "[I]n the internal security field, 

we are utilizing microphone surveillances on a restricted 

basis even though trespass is necessary to assist in uncovering 

the activities of Soviet intellj..sence as..~.E..ts and Communist 
······~dt~.._.,--.~ "\,/.'-~-- ··----·--- ., ---!._ • ._.. ~--· .J.'!~ 

Part:y le~ders. In the interests of national safety, 
~~~ 

I· 

' 

j 

'! 
! 
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microphone surveillances are also utilized on a restricted 

basis, even though trespass is neces~ary, in uncovering major -criminal activities. We are using such coverage in connection 

with our investigations of the clandestine activities of top 

hoodlums and organized crime. From an intelligence stand-

point, this investigative technique has produced results 

unobtainable.through other means. The information so obtained 

is treated in the same manner as information obtained from 

wire taps, th3t is, not from the standpoint of evidentiary 

value but for intelligence purposes." 

The number of telephone wiretaps and microphones from 

1955 through 1964 was as follows: 

TeleJ2hone wiretaps ·Microphones 

1955 - 214 1955 - 102 

C} 1956 - 164 1956 - 71 
1957 - 173 1957 - 73 

.1958 - 166 19~8 - 70 Q1 
"'> 

1959 - 120 
.. 

1959 - 75 i>-4. 

" 1960 - 115 1960 - 74 
1961 - 140 . 1961 - 85 
1962 - 198 1962 - 100 
1963 - 244 1963 - 83 
1964 - 260 1964 - 106 

It appears that there was a change in the authorization 

procedure for microphone surveillance in 1965. A memorandum 

o£ March 30,.1965, from Director Hoover to the Attorney General 

states that "[iin line with your suggestion this morning, I have 

already set up the procedure similar to requesting of authority 

for phone taps to be utilized in requesting authority for the 

placement of microphones." 

Prssiden~ "JO~!lSO.P. announced a policy _for federal agencies 

in IJ"tin~ ·'l96~ which required that the interception- of terephon~ . 

• 

\ 
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The memorandum went on to state that u_s~ g_t_- ~C?h~~ni lS\1 ~_;.y 

~_s;t:-rqn~c... <}~vices- .to overhear:-Comfersat1ons ic~r~-conununicated - by--1). 

~-~-:r:-~ J§.:,_~n_.:everr ·more-~di:fficuit ·problem -·whicn raises--substan_tia).. 

q.n't-· \ID!='~soly~}i -:. question~r~of-COnst1fufional·-,.:tnterpretatio!_l?" 

The memorandum insLructed each agency conducting such an investi-

gation to consult with the Attorney General to ascertain whether 

the agency's practices were fully in accord with the Law. 

Subsequently, in sep~efuber~T9o~, the Director of the FBI wrote 

the Attorney General .and referred to the "present atmosphere, 

brought about by the unrestrained and injudicious use of 

special investigative techniques by other agencies and depart-

ments, resulting in Congressional and public alarm and opposition 

to any activity which could in any way be termed an invasion 

of privacy." "As a consequence," the Director wrote,"we have 

discontinued completely the use of microphones." The Attorney 

General responded in part as follows: ",The: us o-f~:.Wiretaps-:-an~ 

· c~o,Phones _ ~!.1-V:olv.ing trespass present:. more aiffietil t p-roblem~~,-

• 

f 

! 
I ,_ 
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f 
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!I 1 tJ'»SlS'llj~rmd!'fff~lE!1iYf' :M~"'Vtllem:e--cbta±m:<t:n·:--~~ 

, ~'"1l114'"ritie~u8e,"'~~urrent> 'judic:Iat>:·an~-c-;att·it~er.:J;ep 

~tnq-~beir ·use;-~l~"its9lly:'"~understandinq that auch devices~~ 

'f.t~~~t:~be·"Used·Withotil:",_Jrilr'Mii:liorTzafio·n;~-l:thDttqh .. i.-n--emergency -..,.. 

-~mstances· tbey -=may·:·be"""'"1lft'd-:suhfeetx ·ttt""·my~e'%'-""Y'il~if:tcation ~ 

.. ~ ... -
•· · ; • . l~ ~~~~~ • 

At this time I believe it desirable t~at all such techniques be 

confirmed to the gathering of intelligence in national security 

matters, and I will continue to approve all such requests in the 

future as I have in the past. I see no need to curtail any such 

acti~ities in the national secu_rity field." 

The policy of the Department was stated publicly by the 

Sol~citor General in a supplemental brief in the Supreme Court 

in Black v. United States in 1966. Speaking of the general dele-

gation of authority by attorneys general to the Director of the 

Bureau, the Solicitor General stated•in his brief: 

"An exception to the general .delegation of 
authority has been prescribed, since 1940, for the 
~nterception of wire communications, which (in 
addition to being limited to matters involving 
national security or danger tQ human life) has re
quired the specific authorization of the Attorney · 
General in each instance. · No similar procedure 
existed until 1965 with respect to the use of devices 
such as those involved in the instant case, although 
records of oral and written communications within . 
the Department of Justice reflect c;:oncern by Att.or·~· 
neys General and the Director of · the _Fede.ral ~ureau : 
of Investigation that the use of listening · devic.es· 
by agents of the gove~nment should be confined to a 
strictly limited category of situations. Under De
partmental practice in effect for a period of years 
prior to 1963, and continuing until 1965,· the Director 
of the. Federal Bureau of Investigation was given 

• 



authority to approve the installation of devices 
such as that in question for intelligence (and not 
evidentiary) purposes when required in the interests 
of internal security or national safety, including 
organized crtme, kidnappings and matters wherein 
huma~ life might be at stake .... 

Present Departmental practice, adopted in July 
1965 in conformity with the policies declared by 
the President on June 30, 1965, for the entire 
federal establishment, prohibits the use of such · 
listening devices (as well as the interception of 
telephone and other wire communications) in all 
instances other than those involving the collection. 
of intelligence affecting the national security. 
The spec~fic authorization of the Attorney General 
must be obtained in eaeh instance when this exception 
is invoked." 

The Solicitor General made a similar statement in 

another brief filed that same term again emphasizing that the 
. 

data would not be made available for prosecutorial purposes, - . . 
and that the specific authorization of the Attorney General 

must be obtained in each instance when the national security is 

sought to be invoked. 

Telephone Wiretaps 

1965--233 
1966--174 
1967--113 
1968-- 82 
1.96~-~..123 -~ 
1970--102 
1971--101 
1972--108 
1973--123 
1974--190 

Microphones 

1965--67 
1966--10 
1967-- 0 
1968-- 9 
:969.;_~1~~ 

1970--19 
. 1971--16 

·· 1972--32 
1973--40 
1974--42 

Comparable figures for the ye~91~-oatober::2.9':':a-re• 

Telephone Wiretaps Micron hones 

• 

l 
' 
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In 1968 -Congress passed the ~~~;~~4-

~~~3,.t;;I:~IJ:liet• Title III of the Act set up a detailed 

procedure for the interception of wire or oral communications. 

The procedure requires the issuance of a judicial warrant, pre-

scribes the information to be set forth in the petit~on to the 

judge so that, among other things, he may find probable cause 

that a crime has been or is about to ~e committed. It requires 

notification to the parties subject to the intended surveillance 

within a period not more than ninety days after the application 

for an order of approval has been denied or after the termination 

of t~e period of the order or the period of the extension of the 

order. Upon a showing of good cause the judge may postpone the 

notification. The Act contains a saving clause to the effect 

that it · d~oes not limit the constitutional power of the President 

to take such measures as he deems nec.essary to protect the nation 

against actual or potential attack o--r other hostile act.s of a 

foreign power, to obtain foreign intelligence information deemed 

essential to the security of the United States, or to protect 

national security information agaipst foreign intelligence acti-

vities. Then in a separate sentence the proviso goes on to say, 

•Nor shall anything contained in this chapter be deemed to limit 

the constitutional power of the President to take such measures 

as he deems necessary to protect the United States against the 

overthrow of the government by force or other unlawful means, or 

.against any other clear and present danger to the structure 
... f .t)'.. 

or existence of the government." . <,...\ 

U' 

• 

' 
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The Act specifies the conditions under which information 

obtained through a presidentially authorized interception 

might be received into evidence. In speaking of this saving 

clause, Justice Powell in the Keith case in l972 wrote: 

· "Congress' simply left presidential powers where it found them." 

In theaeitfti. case the S\IPUfW'iWdi!C:.fM16 ... tfllf4.'1:fi!'tiU!AJStield;~~ 

iatrnntraet.~~ e~e•,W§!l%&'''!breiCJteitnol"YeB~e.Jtb;.._..~ 

-~~WJ!f:~JJk,!'.@f'.:bWJ1ri'!tl · tif1··tm?Yoi1r~.,Miientmtent .'¥ Fifteen 

months after the Keith case Att~;-~y-~(l:l·•. Rtcturr~:~~ in a 

letter to Senator Fulbright which was pu~licly released by the 

Department, stated: 

JL~~~ty;~{(u;mcttt:ow-. aCj810nst~'Sf.oreicfii20-"1i\ttn1iyen~ 

~~y,i~s•-" 

I have read the debates and the reports of the Senate 

Judiciary Committee with respect to Title III and particularly 

the proviso. It may be relevant to point out that Senator 

Philip Hart questioned and opposed the form of the proviso 

reserving preside~tial power. But I believe it i~ fair to say . ..; 

that his concern was primarily, perhaps exclusively, with the 

language which dealt with presidential power to take such 

measures as the President deemed 

• 

I " ) 
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necessary to protect the United States "against any other clear 

and present danger to the structure or ~xist~nce of the Govern-

ment." 

limier-the ··at&ndU'ds-~d ::procedures -established by the· ·Pre~j.d~~ 

taw'>~JV&Onalii~ovak'1l-~;;.At~ey:; .General ,~-cequi~Oli:~ 

~··non.-sonaensua'-1.-: ele~ttonrc-;:-surveill:ance.. max.:.P~tUl..ti~Jk. 

~he~~~t"a:fe&2::wtthou'C'::£~judicial warrant;-. All re

quests for surveillance must be. made iri writing by the Director 

of the Federal Bureau ~f Investigation and must set forth the 

relevant circumstances that justify the proposed surveillance. 

Both the agency and the Presidential appointee initiating the 

request must be identified . These requests come to the Attorney 

General after they have gone through review procedures within 

the Federal Bureau of Investigation. At my request, they are then 

reviewed in the Criminal Division of the Department. Before they 

come to the Attorney General, they are 'then examined by a special 

review group which .! have established within the Office of the 

Attorn~y General. Each request, before authorization or denial, 

receives my personal .attention. ~eq~ests-::-a~~P.J'l a_U:~~rized :.-. 

.D_en.:·-ne .i.eque.s?id:1!leett~_ie .t~~e.t4~~~.t.r necessary_ _to. protectl 
,.., 

.,tba .;-n:tti.o~~-ga.hisf-~ect~l:.. OJ;" ~~tential attack or tJther bos til·e ·Ji 

_f.P~• -~f-~~:toreig,n ·_powe~; -to~ obtain foreign . intelligence deemed • 

~enF.~!-!..1 -~~~..!~~t. ~he· 1Uttion.:- _ to~-p.rotece--·:national -

Jlt9?r.!..t;1.:::1Dt.Q~i-~p~tns-t; ~gr:eJg~ ·in~~J.~~gen~e _activ-ities; or-:~ 

• 
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~'-CoreilJ~ffaixos·.-maturs. .J:mportant:rmrtbeze•*rinne+ -s~it~ 

_+-'9£ -the -llni<ted, States!'* ..In ·addition ·the~taubje~;:~oY~-ai.-eetrani:~ 

Ju.rvei'Ilanc-e:~·rntis'f'~oe ·'eofishious1y ·as-sistiuq .. _e-£oreign PQ!Ie'1: 5' 

~~.:fo:reign-based political group, ah(l- there 11Just ·11ft:'§J1PP'DW'--·s, 

that. ~the minimum physica~ i~t~siQP.\::.~e$S~y_,_,.:M ~Qbta i o. -.the. ...... 

mt'or~tion sough~~-wi~k·be..~usedi-' As these criteria will show 

and as I will indicate at greater length later in discussing 

current guidelines th~ Department of Justice follows, our • · fOtro 
. <'~ 

concern is with respect to foreign powers or their agents. \;~ -~j· 
In a public statement made last July 9th, speaking of the ~ 

warrantless surveill-ances then authorized by the Department, . . 

I said ·"it can be said that there are no outstanding instanqes 

of warrantless wiretaps or electronic surveillance directed 

against American citizens and none will be authorized by me 

except in cases where the target of_ surveillance is an agent 

or collaborator of a · fo_reig~ power." This statement accurately 

reflects the situation today as well. 

Having described in this fashion something of the_ history 

and conduct of the Department of Justice with respect to 

telephone wiretaps and microphone installations, I should like 

to remind the Committee of a point with which I began, namely, 

that the factual situations to be imagined for a discussion 
. ~ . 

such as · this are not only of a sensitive but a changing nature. 

I do not hav.e muc~ to say .about this except to recall some of 

the language used by General Allen in his testimony before this 

• 

'I 



- 17 -

Committee. The techniques of the NSA, he said, are of the 

most sensitive and fragile character. He described as the 

responsibility of the NSA the interception of international 

communication signals sent through the air. He said there had 

been a watch list, which among many other names, contained the 

names of U.S. citizens. Senator Tower spoke of an awesome 

technology -- a huge vacuum cleaner of communications -- which 

h~d the potential for abuses. General Allen pointed out that 

"The United States, as part.of its effort to produce foreign 

intelligence, has intercepted foreign communications, analyzed, 

and in some cases decoded, these communications to produce 

such foreign intelligence since the Revolutionary War." He 
. 

said the mission of NSA is directed to foreign intelligence 

obtained from foreign electrical communications and also from 

other foreign signals such as radar. Signals are intercepted 
" 

by many techniques and processed, sorted and analyzed by pro-

cedures which reject inappropriate or unnecessary signals. He 

mentioned that the interception of communications, however it 

may occur, is conducted in such a manner as to minimize the 

unwanted messages. Neve~theless, acc~rding to his statement, 

many unwanted communications are potentially selected for further 

processing. He t~stified that subsequent processing, sorting 

and selection for analysis are conducted in accordance with 
'I 

strict procedures to insure immediate and, wherever possible, 

automatic 
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rejection of inappropriate messages. The analysis and reporting 

is accomplished only for those messages which meet specific 

conditions and requirements for foreign intelligence. The use 

of lists of words, including· individual names, subjects, locations, 

et cetera, has long been one of the methods used to sort out 

information of foreign intelligence value from that which is 

not of interest. 

General Allen mentioned a very interesting statute; 

18 USC 952, to which I should like to ca~l your particular atten

tion. The statute makes it a crime for any one who by virtue 

of his employment by the United States obtains any official 

diplomatic code and willfully publishes or furnishes to another 

without authorization any such code or any other matter which 

was obtained while in the process of transmission between any 

foreign government and its diplomatic mission in the United States. 

I call this to your attention because a·certain indirection is 

characteristic of the development of law, whether by statute or 

not, in this area. 

The Committee will at once recognize that I have 

not attempted to summarize General Allen's testimony, but rather 

to recall it so that this extended dimension of the variety of 

fact situations which we have to think about as we explore the 

coverage and direction of the Fourth Amendment is at least sug

gested. 

' ' 
t 'i 
J I 

l ! 
I r 
! t 



- 19 -

Having attempted to provide something of a factual 
'!:·" i'bft.:.,' 

:--:;, (; .. '\t, i 
base for our discussion, I turn now to the Fourth Amendment. 

~-~ ~:}' 

Let me say at once, however, that while the Fourth Amendment \~ i;l · 
~ "~/! 

can be a most" important guide to values and procedures, it does~ 

not mandate automatic solutions. 

The history of the Fourth Amendment is very much 

the history of the American Revolution and this nation's quest 

for independence. The Amendment is the legacy of our early years 

and reflects values most cheris-hed by the Founders. In a direct 

sense, it was a reaction to the general ~arrants and writs of 
' 

assistance employed by the officers of the British Crown to 

rummage and ransack colonists' homes as a means to enforce anti-

smuggling and customs laws. General search warrants had been 

used for centuries in England against those accused of seditious 

libel and other offenses. These warrants, sometimes judicial, .. 
sometimes not, often general as to persons to be arrested, places 

to be searched, and things to be seized,· were finally condemned 

by Lord· Camden in 1765 in Entick v. Carrington,*/ a decision later 

celebrated by the Supreme Court as a "landmark of English liberty 

f h f h . . h . . "**I ~ .. one o t e permanent monuments o t e Br~t~s Const~tut~on.--

The case involved a general warrant, issued by Lord Halifax as 

Secretary of State, authorizing messengers to search for John 

Entick and to seize his private papers and books. Entick had 

written publications criticizing the Crown and was a supporter of 

John Wilkes, the famous author and editor of the North Briton whose 

own publications had prompted wholesale arrests, searches, and 

*I . 19 Howell •·s State Trials, 1029 

i. 
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seizures. Entick sued for trespass and obtained a jury verdict 

in his favor. In upholding the verdict, Lord Camden observed that 

if the government's power to break into and search homes were 

accepted, "the secret cabinets and bureaus of every subject in 

this kingdom would be thrown open to the search and inspection of 

a messenger, whenever the secretary of state shall see fit to 

charge, or even to suspect, a person to be the author, printer, 

or publisher of a seditious libel."*/ . 

The practice of the general warrants, however, con

tinued to be known in the colonies. The writ of assistance, an 

even more arbitrary and oppressive instrument than the general 

warrant, was also widely used by revenue officers to detect 

smugg~ed goods. Unlike a general warrant, the writ of assistance 

was virtually unlimited in duration and did not have to be returned 

to the court upon its execution. It broadly authorized indis

criminate searches and seizures against any. person suspected by 

a customs officer of possessing prohibited or uncustomed goods. 

The writs, sometimes judicial, sometimes not, were usually 

issued by colonial judges and vested. Crown officers with unreviewed 

and unbounded discretion to break into homes, rifle drawers, and . 
seize private papers. All officers and subjects of the Crown 

were further commanded to assist in the writ's execution. In 1761 

James Otis eloquently denounced the writs as "the worst instru

ment of arbitrary power, the most destructive of E.:1glish liberty, 

and the fundamental principles of law, that ever was found in an 

'!,/ 19 Howell's State Trials, at 1029 .. 

11 
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English law book," since they put "the liberty of every man 

in the hands of every petty officer •. "* I Otis' fiery oration 

later prompted John Adams to reflect. that "then and there was 

the first scene of the first act of opposition to the arbitrary 

claims of Great Britain. Then and there the child Independence 

was born."**/ 

The words of the Fourth Amendment are mostly the product 

of James Madison. His original version appeared to be directed 

solely at the issuance of improper warrants.***/ Revisions 

accomplished under circumstances that are still unclear trans-

formed the Amendment into two separate clauses. The ch~nge has 

influenced our understanding of the nature of the rights it 

protects. As embodied in our Constitution, the Amendment 

reads: "The right of the people to be secure in their persons, 

houses, papers, and effects, against un~easonable searches and .. 
seizures, 

*/ Tudor, Life of James Otis (1823), p. 66. 

**/ Works of John Adams, X, 276. 

***/Madison's proposal read as follows: 

"The rights of the people to be secured in 
their persons, their houses, their papers, 
and their other property, from all unreason
able searches and seizures, shall not be 
violated by warrants issued without probable 
cause, supported by oath or affirmation, or 
not particularly describing the places to be 
searched, or the persons or things to be 
seized." 

Annals of Cong., 1st Cong., 1st Sess. p. 452. 
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shall not be violated, and no Warrants shall issue, but upon 

probable cause, supported by oath or affirmation, and particularly· 

describing the place to be searched, and the persons or 

things to be seized. 

Our understanding of the purposes underlying the Fourth 

Amendment has been an evolving one. It ·has been shaped by 

subsequent historical events, by the.changing conditions of our 

modern technological societ~, and by the development of our own 

traditions, customs, and values. From the beginning, of course, 

there has been agreement that the Amendment protects against 

practices such as those of the Crown officers under the notorious 
. 

general warrants and writs of assistance. Above all, the 

Am$ndment safeguards the people from unlimited, undue infringe-

ment by the government on the securi~y of persons and their 

property. 
.. . 

But our perceptions of the language and spirit of the Amend~ 

ment have gone beyond the historical wrongs the Amendment was 

intended to prevent. The Supreme Court has served as the primary 

explicator of these evolving perceptions and has sought to 

articulate the values the Amendment incorporates. I believe it 

is useful in our present endeavor to identify some of these 

perceived values. 

First, broadly considered, the Amendment speaks to the 

autonomy of the individual against society. It seeks to 
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accord to e~ch individual, albeit imperfectly, a measure of 

the confidentiality essential to the attainment of human 

dignity. It is a shield against ind~scriminate exposure of an 

individual's private affairs to the world -- an exposure which 

can destroy, since it places in jeopardy the spontaneity of 

thought and action on which so much depe.nds. As Justice 

Brandeis observed in his dissent in the Olmstead case, in 

the Fourth Amendment the Founders "conferred, as against the 

Government, the right to be let alone -- the most comprehensive 

of rights and the right most valued by civilized men."*/ Judge 

Jerome Frank made the same point in a dissent in a case in 

which a paid informer with a concealed microphone broadcast an 

in~ercepted conversation to a narcotics agent. Judge Frank 

wrote that "[a] sane, decent, civilized society must provide 

some such oasis, some shelter from public scrutiny, some 

insulated enclosure, some enclave, some ·inviolate pla~e which is 

a man's castle."**/ The Amendment does not protect absolutely 

the privacy of an individual. The need for privacy, and the 

law's response to that need, have transcended the Amendment. 

But the recognition of the value of individual autonomy remains 

close to the Amendment's core. 

*/ Olmstead v. United States, 277 u.s. 468, (1928) 

**/United States v. On Lee, 193, F.2d 306, 315-16 (1951) (dissent). 
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A parallel value has been the Amendment's special concern 

with intrusions when the purpo~e is to obtain evidence to in-

criminate the victim of the search. As the Supr€me Court observed 

in Boyd, whicW involved an attempt to compel the production of an 

individual's private papers, at some point the Fourth Amendment's 

prohibition against unreasonable searches and seizures and the 

Fifth Amendment's prohibition against compulsory self-incrimination 

"run almost into each other.-"V The intrusion on an individual's 

. privacy has long been thought to be especially grave when the 

search is based on a de·sire to discover in_criminating evidence.** I 

The desire to incriminate may be seen as only an aggravating cir-

cumstance of the search, but it has at times proven to be a de

cisive factor in determining its legality. Indeed, in Boyd the 

Court declared broadly that "compelling the production of [a person's] 

private books and papers, to convict him.of crime, or to forfeit .. 
his property, is contrary to the principles of a free government."***/ 

United States v. Boyd, 116 u.s. 616, 630 (1886). 

The concern with self-incrimination is reflected in the test 
of standing to invoke the exclusionary rule. As the Court 
stated in United States v. Calandra (1.974): 

"Thus,· standing to invoke the ·exclusionary rule 
[under the Fourth Amendment] has been confined 
to situations where the Government seeks to use 
such evidence to incriminate the victim of the 
unlawful search. • • • This standing rule is 
premised on a recognition that the need for de
terrene~., and hence the rationale for excluding 
the evidence are strongest where the Government's 
unlawful conduct would result in imposition of a 
criminal sanction on the victim of the search. 11 

***/ 116 u.s., at 631-32. 

• i 
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The incriminating evidence point goes to the integrity of the 

criminal justice system. It does not necessarily settle the 

issue whether the overhearing can properly take place. It goes 
. 

to the use and purpose of the information overheard. 

An additional concern of'the Amendment has been the pro-

tection of freedom of thought, speech, and religion. The general 

warrants were used in England as a powerful instrument to suppress 

what was regarded as seditious libel or non-conformity. Wilkes 

was imprisoned in the Tower and all his private papers seized 

under such a warrant for his criticism of the King. As Justice 

Frankfurter inquired, dissenting in a case that concerned the 

permissible scope of searched incident to a~rest, "How can there 

be freedom of thought or freedom of religion, if the police can, 

without a warrant, search your house and mine from garret to 

cellar •••• ":f So Justice Powell stated in Keith that "Fourth " . 

Amendment protections become the more necessary when the targets of 

official surveillance may be those suspected of unorthodoxy in their 

political beliefs.**/ 

Another concern embodied in the Amendment may be found 

in.its second clause dealing with the warrant requirement even 
. . 

though. the Fourth.Amendment does not always require a warrant. 

The fear is that the law enforcement officer, if unchecked, may 

misuse his powers to harass those who hold unpopular or simply 

different views and to intrude capriciously upon the 

:f Harris v. United States, 331 u.s. 145, 163 (1947). 

~ United States v. United States District, 407 u.s. 297, 314 (1972). 
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privacy of individuals. It is the recognition of the possibility 

for abuse, inherent whenever executive .discretion is uncontrolled, 

that gives rise to the requirement of a warrant. That requirement 

constitutes an assurance that the judgment of a neutral and de

tached magistrate will come to bear before the intrusion is made 

and that the decision whether the privacy of the individual must 

yield to a greater need of society will not be left to the execu

tive alone. 

A final value reflected in the Fourth Amendment is 

revealed in its opening words: "The right of the people." Who 

are "the people" to whom ~he Amendment refers? The Constitution 

begins with the phrase, "We the People of the United States." That 

phrase has the character of words of art, denoting the power from 

which the Constitution comes. It does suggest a special concern 

for the American citizen and for those who share the responsibilities 

of citizens. The Fourth Amendment guards the right of "the people" 

and it can be urged that it was not meant to apply to foreign 

nations, their agents and collaborators. Its application may at 

least take account of that difference. 

The values outlined above have been embodied in the 

Amendment from tpe beginning. But the importance accorded a par

ticular value has varied during the course of our history. Some 

have been thought more important or more threatened than others 

at times. When several of the values coalesce, the need for pro

tection has been regarded as greatest. When only one is involved, 
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that need has been regarded as lessened. Moreover, the scope 

of. the Amendment itself has been altered over time, expanding 

or contracting in the face of changi~g circumstances and needs. 

As with the evolution of other constitutional provisions, this 

development has been case in definitional terms. Words have 

been read by different Justices and different Courts to mean 

different things. The words of the Amendment have not changed; 

we, as a people, and the world whicn envelops us, have changed. 

An important example is what the Amendment seeks to guard 

as "secure." The wording of the Fourth Amendment suggests a 

concern with tangible property. By its terms, the Amendment 

protects the right of the people to be secure in their "persons, 
. 

houses, papers and effects ... The emphasis.appears to be on the 

material possessions of a person, rather than on his privacy 

generally. The Court came to that conclusion in 1928 in the 

Olmstead case,*/ holding that the interception of telephone 

messages, if accomplished without a physical trespass, was out-

side· the scope of the Fourth Amendment. Chief Justice Taft, 

writing for the Court, reasoned that· wiretapping did not involve 

a search or seizure; the ~endment protected only tangible 

material "effects" and not intangibles such as oral conversa-

tions. A thread of the same idea can be found in Entick, where 

Lord Camden said: "The great end for which.men entered into 

society was to secure their property." But, 

Olmstead v. United States, 277 U.S. 438. 

, 
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while the removal and carrying off of papers was a trespass 

of the most aggravated sort, inspection alone was not: "the 

eye," Lord Camden said, "cannot by the law of England be guilty 

of a.trespass." 

The movement of the law since Olmstead has been steadily 

from protection of property to protection of privacy. In the 

Goldman case */ in 1942 the Court held that the use of a detecta

p~one placed against the wall of a room to overhear oral con

versations in an adjoining office was not unlawful because no 

physical trespass was involved. The opinion's unstated assumption, 

however, appeared to be that.a private oral conversation could 

be among the protected "effects" within the meaning of the 
. 

Fourth Amendment. The Silverman case **/ later eroded Olmstead 

substantially by holding that the Amendment was violated by the 

interception of an oral conversation-through the use of a spike 
.. 

mike driven into a party wall, penetrating the heating duct of 

the adjacent home. The Court stated that the question whether 

a trespass had occurred as a technical matter of property law 

was not controlling; the existence of an actual intrusion was 

·sufficient. 

The Court finally reached the opposite emphasis from 

its previous stre~s on property in 1967 in Katz v. United States. 

***/ The Court declared that the Fourth Amendment "protects 
). 

people, not places," against unreasonable searches and seizures; 

that oral conversation, although intangible, were entitled to be 

secure against the uninvited ear of a government 

;{/ 
***I 

Goldman v. United States, 316 u.s: 129. 
365 u.s. 505 (1961). 
389 u.s. 347. 



officer, and that the interception of a telephone conversation, 

even if accomplished without a. trespass, violated the privacy 

on which petitioner justifiably relied while using a telephone 

booth. Justice Harlan, in a concurring opinion, explained that 

to have a constitutionally protected right of privacy under 

~t was necessar)! that .a person, first, "have exhibited 

an actual (subjective) expectation of privacy and, soeoaa, that 

the expectation be one that society is prepared to recognized as 

'reasonable."' id., at 361. 

At first glance, Katz might be taken as a statement that the 

Fourth Amendment now protects all reason~ble expectations of pri

·vacy-- that the boundaries of the right of privacy are coterminous 

~ith those of the Fourth Amendment. But that assumption would be 

misleading. To begin with,the Amendment still protects some interests 

that have very little if anything to do with privacy. Thus, the 
<. -

the owner's driveway even though theY. have reason to believe that 

the automobile was used in connnitting a crime.. The interest pro-

tected by the Fourth Amendment in such a case is pt:lobably better 

defined in terms of property than privacy. Moreover, the Katz 

· ·opinion itself cautioned that "the Fourth Amendment cannot be 

translated into a general constitutional ··right to privacy. '""!:._/ 

Some privacy interests are protected by remaining Constitutional 

guarantees. Others are protected by federal statute, by the 

·states, or not at all. 
\ .·' 

*I 389 U.S., at 350. 
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The point is twofold. «tr.st:·t'.«mder:-:tlut-:Ca~J.:a:dtn:U.·ion9r. 

t~~~..defes::<mft ~-=every.-"·expectation ofrytrivacy~ 

acnat:tel!'.":·hOGt.: reasonabta-=-·o!i'~ctual:-~thaf"" expecta·tion11ay·-De-* ...._.~ 

4a.ete11Dt·-:-protea r~;;f-Gr""eXBDlp'l~~....,.against"" £alse ~friends' -be~ya.ls-., 
• 

ft~:-ptfl.'!e~-Of~e!I·'"C'fe~os~ .... fji'"Ival:~onfi·ctenc:es-. · Second, t~ 

'ftrwtbna~'ectatl.On~1J£:--:prtvzey!'-. a-tandard.roften.~~aid~,..ll~ . . -- . . ·*-
ttP._. ,te.a~o£--Kat:z.;,.~i:S:'~:£~st!l:f':.a -eonclusiQn·. -.lt-represents-e:-judgme~t:: 

tha.t~.:cer.~a~ ~e:l:'avioJ;: ."-s.~ld a~ a:~ matter· o:f .law be .. protecteci:;aga.iolls.~.,. 

~~l~.4dned ·goYermnentar--:-irft:rusiot1':c· Th-lt judgment, to be sure, 

rests in part on an assessment of the reasonableness of the ex

pectation that is, on an objective, factual estimation of a risk . 
· of intrusion under given circumstances, joined with .an actual ex

pectation of privacy by the person involved in a particular case. 

But it is plainly more than that, since it is also intermingled 

with a judgment as to how important it .is to society that an ex

pectation should be confirmed--a jud~ent based on a perception of 

our. customs, traditions, and values as a free people. 

The Katz decision itself illustrates the point. Was it 

really a "reasonable expectation" at. the time of Katz for a person 

to believe that his telephone conversation in a public phone 
~· 

booth was private and not susceptible to interception? Almost {~ 

forty years earlier in Olmstead the Court held that such nontre~e 
passory interceptions were permissible. Goldman reaffirmed that 

holding. So how could Katz reasonably expect the contrar~ More-

/) 

o~er, it could have been argued that when one speaks into a telephone 

he rea.lizes that his voice will travel over a far-flung network 

• 
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of wires and cables hidden from his view. Manx conversations 

are transmitted by microwave and other techniques by which ther 

are, in a very literal sense, "broadcast to the world." The 

Court's decision in Katz turned ultimately on an assessment of 

the effect of permitting such unrestrained intrusions on the 

individual in his private and social life. The judgment was that 

a license for unlimited governmental intrusions upon every telephone 

would pose too great a danger to the spontaneity of human thought 

and behavior. Justice Harlan put the point fuis way: 

"The analysis must, in my view. transcend the 
search for subjective expectations or legal 
attribution of assumptions of risk. Our expecta
tions, and the risks we assume, are in large part 
reflections of laws that translate into rules the 
e'ustoms and values of the past and present. ""1:f 

A weighing of values is an inescapable part in the interpre-

tation'and growth of the Fourth Amendment. Expectations, and their 

reasonableness, vary according to circumstances. So will the need 

for an intrusion and its likely effect. These elements will define 
.. 

the boundaries of the interests which the Amendment holds as "secure." 

To identify the interests ~.vhich are to be "secure," of course, 

only begins the inquiry. It is equally essential to identify the 

dangers from which those interests ar·e to be secure. What consti

tutes an intrusion will depend on the scope of the protected interest. 

The early view that the Fourth Amendment protected only tangible 

property resulted in the rule that a physical trespass or taking 

was the measure of an intrusion. Olmstead rested on the fact that 

·*/" United States v. White, 401 U.S. 745, 786 (1971) (dissenting\,.'' < 
opi,nion) . .:J ·,~ 

J ' i 
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there had been .no physical trespass into the defendant's hom~ 

or office. It also held that the use of the sense of hearing 

to intercept a conversation did not constitute a search or seizure. 

Katz, by expanding the scope of the protected interests, necessarily 

altered our understanding of what constitutes an intrustion. Since 

intangibles such as oral conversations are ?OW regarded as pro

tected "effects," the overhearing of a conversation may constitute 

an intrusion apart from whether a physical trespass is involved. 

The nature of the intervention for search and seizure can be 

very important. An entry into a house to search its interior may 

be viewed as more serious than the overhearing of a certain type 

of. conversation. The risk of abuse may loom larger in one case 

than the other. The factors that have come to be viewed as most . 
important, however, are the purpose and effect of the intrusion. 

The Supreme Court has tended to focus not so much on what was 

physically done, but on why it was done and-what the consequence 

is likely to be. What is seized, why it was seized, and what is 

done with what is seized are critical questions. 

I stated earlier that a central concern of the Fourth Amend-

ment was with intrusions to obtain evidence to incriminate the 

victim of the search. This concern has been reflected in Supreme 

Court decisions which have traditionally treated intrusions to 

gather incriminatory evidence differently from intrusions for 

neutral or benign purposes. In Frank v. Maryland,~/ the appellant 

was fined for refusing to allow a housing inspector to enter his 

*I 359 u.s. 360 (1959) .. 

j l : ,· 
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be secure from searches for evidence to be used in criminal 

prosecutions or for forfeitures .that the great ~attle for funda

mental liberty was fought."*/ .There was thus a great difference, 

the Justice said, between searches to seize evidence for criminal 

prosecutions and searches to detect the existence of municipal health 

code V·iolations. Searches in this later category, conducted "as an 

adjunct to a regulatory scheme for the general welfare of the community 

and not as a means of enforcing the criminal law, :(have) antecedents 

deep in our history," and should not be subjected to the warrant 

requirement.**/ 

. Frank was later overrulefr in 1967 in Camara v. Municipal Court,*** 

and a companion case, See v. City of Seattle.~/ In Camara, appellant, 
~ 

was like Frank, charged with a criminal violation as a result of his 

refusal to permit a municipal inspector to enter his apartment to 

investigate possible violations of the city's housing code. The 

Supreme Court rejected the Frank rationale that municipal fire, 

health, and housing inspections could ~e conducted without a warrant. 

because the object of the intrusion was not to search for the fruits 

or instrumentalities of crime. Moreover, the Court noted that 

most regulatory laws such as fire, health, and housing codes were 

*I Id., at 365. 

~I Id., at 367. 

***/ 387 u.s. 523. 

****/ 387 u.s. 541. 
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enforced by criminal processes, that refusal to permit entry to an 

inspector _was often a criminal offense, and that the "self

protection" or "non-incrirninatio~" objectiv~ of the Fourth 

Amendment, was therefore indeed involved. 

But the doctrine of Camara proved to be limited. In 1971 

in Wyman v. James */ the Court held that a "horne visit" by a 

welfare caseworker, which entailed termination of benefits if 

the welfare recipient refused entry, was lawful despite the 

absence of a warrant. The ~ourt relied on the importance of 

the public's interest in obtaining information about ·the recipi-
. 

ent, the reasonableness of the measures taken to ensure .that the 

intrusion was limited to the extent practicable, and most 

importantly, the fact that the primary objective of the search 

was not to obtain evidence for a criminal investigation or 

prosecution • • Camara and Frank ~er~dis~inguished as involving 

criminal proceedings . 

~.impbrtaat·:;:£rca•'".a~sti:t:utti6nalillz£endp;>i~~--~~~W!LY§ice.lc.., 

~:.ot _intrusion:. itse1f... WheXA.;::t.be..,..purpose: ·~rue-ffect:'·•·'i s :no~ 

g,;jtid·iuf~..,:t:lie~l'i'rah "lafi~;.-;-se!zure..: 'le:.;;.perceived ·:AS?:t:l.esbtroubl.e~ ~ 

"'~,..agd:~'t}r_'%_ai 5· . _rgac;)iaaea to.. find · r.easonabl.eness ~V~~ ~ 

~ -;,~b..§~J?>¥~avO.f....&r.-j~£~l. W4:rJ;ant_c:,u,JJy.a:ontr~tt~il~~ 

Rurpqse. of -the · :i.Ru-~ai.oR ·.iii; ~o --9atlle~ auriaiaatpry.._avidence*~ _ .... 

~U~p.s:e_hostila,...a'or·.wben _._the consequence. oL..tbe .J.Dkus~o~ 

iJ Ann n CJ -,no 

• 

, fO 0 
<' ' 
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_!Pe:.:FolU"ffi .. ;AmenOment.mr.hee.,. .. ~ s*r ~•Iway~ . .w.,.~~;;a, 

-~cf.~~e~i.ve~·f!bs61ute !fr~"5t'ro~9atns! Government 

-i.nt..~n-!'.-.. In the words or the Amendment, the right guaranteed .._._.._.._ .. - ... 

is security against unreasonable searches and seizures. As 

Justice white. said in the Camara case, "there can be no ready 

test for determining reasonableness other than by balancing 

the need to search against the invasion which the search 

entails."*/ Whether there has been a constitutionally pro

hibited invasion at all has come to depend less on an absolute 

dividing line between prote~ted and unprotected areas, and 

more on an estimation of the individu~l security interests 

affected by the Government's actions. Those effects, in turn, 

may depend on the purpose for which t~e search is made, whether 
. 

it is hostile, neutral, or benign in relation .to the person whose 

interests are invaded, and also on the manner of the search. 

By the same token, the Government's need to search, to .. 
invade individual privacy interests, is no longer measured 

exclusively-- if indeed it ever was·-- by the traditional 

probable cause standard. The second clause of the Amendment 

states, in par~, that "no warrants shall issue but upon probable 

cause." T~e concept of probable cause has often been read to 

bear upon and in many cases to control the question of the 

reasonableness of searches, whether with or without warrant. 

The traditional formulation of the standard, as "reasonable 

grounds for believing 

~· 

~ 387 u.s. 523, 536-37 (1967) • 

• 
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that the law was being violated on the premises to be searched " 

relates to the Governmental interest in the prevention of criminal 

offenses, and to seizure of their instruments and fruits.~/ This 

formulation once took cont.ent from the long-standing "mere evi

dence rule" -- that searches could not be undertaken "aolely 

for the purpose of ... [securing] evidence to be used ... in a 

criminal or penal proceeding, but that they may be resorted to 

only when a primary right to such search and seizure may be found 

in the interest which the public. . .may have in the property to 

be seized.":!:../ The Government's interest in the intrusion, like 

the individual's interest in privacy, thus was defined in terms 

of property, and the right to search as well as to seize was 

limited to items -- contraband and the fruits and instrumentalities 

of crime ~- in which the Government's interest was thought superior 

to the individual's. Th:i.s notion, long· eroded in practice, was 

expressly abandoned by the Court in 1967 in Warden v. Hayden. 

Thus, the detection of crime -- the need to discover and use 

"mere evidence" -- may presently justify intrusion. 

Moreover, as I have indicated, the Court has held that, in 

certain situations, something less than probable cause -- in the 

traditional sense -- may be sufficient ground for intrusion, if 

the degree of intrusion is limited strictly to the purposes for 

which it is made. In Terry v. Ohio***/ the Court held that a 

*I Brinegar v. United States, 338 U.S. 160, 1975 (1949). 

~1· Gouled v. United States, 255 U.S. 298, 309 (1921). 

~I 392 u.s. 1 (1968) 
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policeman, in 'order to protect himself and others nearby, may 

conduct a limited "pat down" search for weapons when he has 

reasonable grounds for believing that criminal conduct is taking 

place and that the person searched is armed and dangerous. Last 

term, in United States v. Brignoni-Ponce,*/ the Court held that, 

if an officer has a "founded suspicion" that a car in a border 

area· contains illegal aliens, the offic·er may stop the car and 

ask the occupants to explain suspicious circumstances. The 

Court concluded that the important Governmental interest involved, 

and the absence of practical alternatives, justified the minimal 

intrusion of a brief stop. In both Terry and Brignoni, the Court 

emphasized that a more drastic intrusion -- a thorough search 

of the suspect or automobile -- would require the justification 

of traditional probable cause. This point is reflected in the 

Court's decisions in Almeida-Sanchez~/ and Ortiz,***/ in which . . 
the Court held that, despite the interest in stemming illegal 

immigration, searches of automobiles either at fixed checkpoints 

or by roving patrols in places that are not the "functional 

equivalent" of borders could not be·undertaken without probable 

cause. 

Nonetheless, it is clear that the traditional probable cause 

standard is not the exciusive measure of the Government's inter-

est. The kind and degree of interest required depend on the 

~I u.s. (1975). 

**I 413 u.s. 266 (1973). 

***/ u.s. (1975.). 

I 
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severity of the intrusion the Government seeks to make. The 

requirement of the probable cause standard itself may vary, 

as the Court made clear in Camara.*/ That case, as you rec~ll; 

concerned the nature of the probable cause requirement in the 

context of .searches to identify housing code violations.. The 

Court was.persuaded that the only workable method of enforcement 

was periodic inspection of all structures, and held that because 

the search was not "personal in nature," and the limited invasion 

of privacy involved~ probable cause cou~d be based on "appraisal 

of conditions in the area as a whole," rather than knowledge of 

the condition of particular buildings. "If a valid public inte- · 

rest justifies the intrusion c~ntemplated," the court stated, 

"then there is probable cause to issue a suitably restricted search 

warrant."**/ In the Keith case, while holding that domestic nat

ional security surveillance -- not involving the activities o.f 

foreign powers and their agents was· subject to the warrant re-
.. 

quirement, the Court noted that .the reasons for such domestic · 

surveillance may differ from those justifying surveillances for or-

dinary crimes, and that domestic security surveillances often have 

to be long range projects. For these·reasons, a::~~~r4- ·of .P~O~ 

bable-t~~~i!ri~~iatl:~~ir1Etr~n"t!~:~rom !lile'~ra~i"tfon!'l 
~-~.--- . 
~~dal"Jl .. ~woul 4; hEt·-i~.~j..f!-~ ~~·D.i£ferent stJiridard's may~~6m~;ae1.bl-e 

i'ft. 

! I 

:. 

•s - I --!1 - ' .wi.t.lk tbe ;;o}1r1;b _r.me~ef!tzu_i:f Ut~9 are ·reasonable· bo.th in· rel.itfon l:o' .... --- - - ---

!I 387 u.s. 523 (1967). 

~ Id., at 539 

• 
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_l~.::~.;.~2i~t·i~~~~..:_\y~:!!.!_~~~-_:!~;__!Ati't~~~'!:~!!t ~ 

a.!J.b~te~a2i-~Itt~fl~f~!citizens. "***I 

In brief, ·althougQ...11f;;, iGJMEtime:.-~~.4!'-J:eaaonableness.~t:of-. 

. ' 
t.o.::.~lieva~ t.hat.o;t;Jv;r.-precise -i~.BQD.qll1;~~~ldi.;~~~---

***/ 407 u.s. 297, 322-23 (19-72). 
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This point is critical in. evaluating the reasonableness of 

searches or surveillances undertaken to protect national security. 

In some instances, the Government's interest may be, in part, to 

protect the nation against specific actions.of foreign powers 

or their agents-- actions that are crirnin~offenses. In other 

instances·, the interest may be to protect against the possibility 

of actions by foreign powers and their agents dangerous to national 

security -- actions that may or may not be criminal. Or the interest 

may.be solely to gather intelligence, in a variety of forms, in the 

hands of foreign agents and foreign powers -- intelligence that 

may be essential to informed conduct of our nation's foreign affairs. 

This last interest indeed may ·often be far more critical for the 

prot~ction of the nation than the detection of a particular criminal 

offense. The Fourth Amendment's standard of reasonableness as it 

has developed in the Court's decisions is sufficiently flexible to 

recognize this. 

Just as the reasonableness standard of the Amendment's first 

clause has taken content from the probable clause standard, so it 

has also come to incorporate the particularity requirement of the 

warrant clause -- that warrants particularly describe "the place 

to be searched, and the persons or things to be ~eized ." As one 

Circuit Court has written, " [L]imitations on the fruit to be 

gathered tend to limit the quest itself."*/ 

.) 

~ United States v. Poller, 43 F. 2d 911, 914 (CA2, 1930) 



The-Government's interest and purpose in undertaking the search 

defines its scope, and the societal importance of that purpose 

can be weighed against the effects of the intrusion on the indi

vidual. By precise definition of the objects of the search, the 

degree of intrusion can be minimized to that reasonably neces

sary to achieve the legitimate purpose. 'In this sense, the 

particularity requirement of the warrant clause is analogous with 

the minimization requirement of Title III,*/ that interceptions 

"be executed in such a way as to minimize the interception of conmuni-

cations not otherwise· subject to interc~ption" under the Title. 

But there is a distinct aspect to the particularity require

ment--one that is often overlooked. An officer who has obtained 

a warrant based upon probable cause to search for particular 

items may in conducting the search necessarily have to examine 

other items, some of which may constitute evidence of an entirely 

distinct crime. The normal rule under the plain view doctrine-is 

that the officer may seize the latter incriminating items as well 

as those specifically identified in th~ warrant so long as the scope 

of the authorized search is not exceeded. The minimization rule 

responds to the concern about overly broad searches, and it requires 

an effort to limit what can be seized .. It also may be an attempt to 

limit how.it can be used. Indeed, this minimization concern may have 
. . 

been the original purpose of the "mere evidence" rule. 

The concern about the use of what is seized may be most import

ant for future actions. Until very recently--in fact, until the 

Court's 1971 decision in Bivens ·:::::_t -- the only s,:nction against 

"_, .. ;.. 
,> 

·~:.- ' 
...~ '· "t-.,! C"<' 

~· ,..."' ~ ·, 'v>- -"1: 

3St3 " • 

*I 18 u.s.c. § 2518 (5). 

**I Bivens v. Six Unknown Federal Narcotics Agents 403 U.S. 
'• / 
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an illegal search was that its f+uits were inadmissible at any 

criminal trial of the person whose interest was invaded. So long 

as this was the only sanction, the courts, in judging reasonable

ness, did not really have to weigh any governmental interest other 

than that of detecting crimes. In practical effect, a search 

could only be "unreasonable" as a matter of law if an attempt was 

made to use its fruits for prosecution of a criminal offense. So 

long as the Government did not attempt such use, the search could 

continue and the Government's interests, other than enforcing 

criminal laws, could be satisfied. 

It may be said that this confuses rights and remedies; searches 

could be unreasonable even though no sanction followed. But I 

am not. clear that this is theoretically so, and realistically it 

was not so. As I have noted earlier, the reasonableness of a 

search has depended, in major part, on the purpose for which it 

is undertaken and on whether that purpqse, in relation to the 

person whom it affects, is hostile or benign. The search most 

hostile to an individual is one in preparation for his criminal 

prosecution. Exclusion of evidence from criminal trials may 

help assure that searches undertaken for ostensibly benign motives 

Are not used as .blinds for attempts .to fi~d criminal evidence, 

while permitting searches that are genuinely benign to continue. 
\ 

But there is a more general point. The effect of a Government 

intrusion on individual security is a function, not only os the 

intrusion's nature and circumstances, but also of disclosure and 

of the use to which its product is put. 
~· 

Its effects are, perha~ (~· 
! '~~·: .~,., 

.t •>-'! ~ ,: 
\ · .. \ ~ \.:) '\': 

'''-..__,/ 
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greatest when it is employed or can be employed to impose 

criminal sanctions or to deter, by discl~sure, . the exercise of 

individual freedoms. In short, _tfr£;1Ulli_U~wft'hsct. ?'*".,_ 
11\;tt.c~.:MJf§ l!!ibe~n§f~Miet:MM~"6P the .ae~~-~ 

These observations have particu~ar bearing on electronic 

surveillance. By the nature of the technology the "search" may 

necessarily be far broader than its legitimate objects. For 

exampl~, a surveillance justified as the only means of obtaining 

valuable foreign intelligence may require the temporary overhearing 

of conversations containing no foreign intelligence whatever in 

order eyentually to locate its object. ro ~~~e~~p~~~ 

~h& ·fiurp6~*of ~tht!-t;-s~'5rc~ltt¥~n""fr\Yfi6fi .... ·"'ia~"Tadic~l~Y xe,4.ueeq..,. 

iacieed, -~~~~"!!'~"dW!d~~m~~re'"'WOUld-.,._, ... . . 

9&-~.tJ;Jl&ti.on,..at all<:w. But other steps may b~ appropriate. In 

this respect, I think we should recall the language and the prac

·tice for many years under former~ 605 of the Communications Act . 
. 

The Act was violated, not be surveillance alone. but only by surveil-

lance and disclosure in court or to the public. I~ may be that 

if a ·critical Governmental purpose ju~tifies a surveillance, but 

because of technological limitations it is not possible to limit 

surveillance strictly to those persons as to whom alone surveil-
.:}; 

• 
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lance is justified, one way of reducing the intrusion's effects 

is to limit strictly the revelation or disclosure or the use of 

its product. Minimization procedures can be.very important. 

In discussing the standard of !easonableness, I have neces

sarily described the evolving standards for issuing warrants 

and the standards governing their scope. But I have not yet dis

cussed the war~ant requirement itself -- how it relates to the 

reasonableness standard and what purposes it was intended to serve. 

The relationship of the warrant requirement to the reasonableness 

standard was described by Justice Robert Jackson: "Any assump

tion that evidence sufficient to support a magistrate's dis

interested determination to issue a search warrant will justify 

the officers in making a search without a wa~rant would reduce 

the Amendment to a nullity and leave the people's homes secure 

only in the discretion of police officers. . . . When the right .. 
of privacy must reasonably yield to the right of search is, as 

a rule, to be decided by a judicial officer, not by a policeman 

or government enforcement agent." This view has not always been 

accepted by a majority of the Court·; the Court's view of the re-

lationship between the gene~al reasonableness standard and the . 
warrant requirement has shifted often and dramatically. But 

the view expressed by Justice Jackson is now quite clearly the 

prevailing position. The Court said in Katz. that "searches con-
~ 

ducted outside the judicial process, without prior approval by 

judge or magistrate, are per !!:. unreasonable under the Fourt;h~·· 

•. 

• 
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Amendment -- subject only to a few specifically established and 

well-delineated exceptions."Y Such exceptions include those 

grounded in necessity -- where exigencies of time and circum-

stance make resort to a magistrate practically impossible. These 

include, of course, the Terry stop and frisk and, to some degree, 

searches incident to arrest. But there are other exceptions, 

not always grounded in exigency -- for.example, some automobile 

searches -- and at least some kinds of searches not conducted 

for purposes of enforcing criminal laws -- such as the welfare 

visits of Wyman v. James. In short, the warrant requirement 

itself depends on the purpose and degree of intrusion. A foot-

note to the majority opinion in Katz, as well as Justice White's 

concurring opinion, left open the possibility that warrants may 

not be required for searches undertaken for national security 

purposes. And, of course, Justice Powell's. opinion in Keith, 

while requiring warrants for domestic security surveillances, 

suggests that a different balance may be struck when the sur

veillance is undertaken against fore.ign powers and their agents 

to gather .intelligence information or to protect against "foreign 

threats. 

The purpose of the warrant requirement is to guard against 

over-zealousness of Government officials, who may tend to over

estimate the basis and necessity of intrusion and ·::o under-

estimate the impact of their efforts on individuals. "The his

torical judgment, which the Fourth Amendment accepts, is that 

~ 389 u.s. 347, 357 (1967). 

i 
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unreviewed executive discretion .may yield too readily to 

pressures to obtain incriminating evidence and overlook poten

tial invasions of ·privacy and protected speech."~/. These pur

poses of the warrant requirement must be "kept firmly in mind 

in analyzing the appropriateness of applying it to the foreign 

intelligence and security area. 

~k~J·~~~i1.~7~PPMc~t~It:R.-b .. ~.;;p 

WiiJ;iQ_t;,·,~equirement''~~"'F~· for-ur' of-,...th~~ normal crimina~ 

J-.~.t~!t Jelarrant ,.-o:~;_Q1:JD..._adopted .. .tn· Titl~::·rri~ will ~·endanger ~ 

~~£i~te Government interests~· As I have indicated, Title III 

~ets up a detailed procedure for . interception of wire or oral 

communications. It requires the procurement of a judicial 

· warrant and prescribes the _information to be set forth in the 

petition to the judge so that, among other things, he may 

find probably cause that a crime has been or is about to be 
.. 

committed. It requires notification to the parties subject to 

the surveillance within a period after it has taken place. The 

statute ·is clearly unsuited to protection of the vital national 

interests.in continuing detection ·of . the activities of foreign 

powers and - their agents. A notice requirement-- aside from . 
other possible repercussions could destroy the usefulness of 

~/ United States v. U.S. District Court, 407 -U.S. 297, 317 (1972) . 

.J. 
(J 

~· 

.. 

• 

I 

• 



48 

intelligence sources and methods. The most critical surveil

lance in this area may have nothing whatever to do with detection 

of crime. 

Apart.from the problems presented by particular provisions 

of Title III, the argument against application of the .warrant 

requirement, even with an expanded probable cause standard, is that 

judges and magistrates may underestimate the importance of the Gov-

ernment's need, or th~t the information·necessary to make that de-

termination cannot be disclosed to a judge or magistrate without 

risk of its accidental revelation -- a revelation that could work 

.great harm to the nation's security. What is often less likely 

to be noted is that a magistrate may be as prone to overestimate 

as to underestimate the force of the Government's need. Warrants 

necessarily are issued ex parte; often decision must come quickly 

on the basis of information that must remain confidential. Appli-
.. 

cations to any one judge or magistrate would be only sporadic; 

no opinion could be published; this would limit the growth of 

judicially developed, reasonably uniform standards based, in part, 

on the quality of the information sought and the knowledge of 

possible alternatives. Equally important, responsibility for the 
been · ,._. \ 0 ii tJ "., 

intrusion would have/diffused. It is possible that the actual/~ <'~\ 

number of searches or surveillances would increase if executiv~ 
officials, rather than bearing responsibility themselves, can find 

~ 

shield behind a magistrate's judgment of reasonableness. On the 

other hand, whatever the practical effect of a warrant requirement 

may be, it would still serve the important purpose of assuring the 

public that searches are not conducted-without the approval of a 

neutral magistrate who could prevent abuses of the technique. 
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In discussing the advisability of .a warrant requirement, 

it may also be useful to distinguish .among possible situations 

that arise in the national security area. Three situations--

greatly simplified--come to mind. They differ from one another 

in the extent to which they are limited in time or in target. 

&the search may he directed at a particular foreign 

agent to detect a specific anticipated activity--such as the 

purchase of a secre~ document. The activity which is to be 

detected ordinarily would constitute a crime.~~he 
search may be more extended in time--even virtually continuous--

but still would be directed at an identified foreign agent. 

The purpose of such a surveillance would be to monitor the 

agen~'s activities, determine the identities of persons whose 

access to classified information he might be'exploiting, 

and determine the identity of other foreign agents with whom 

he may be in contact.· Such a surveillance.might also gather 

foreign• intelligence information. about the agent~s own country, 

information that would be of positive intelligence value to 

the United States. ~ there m~y ~e virtually continuous 

surveillance which by its nature does not have specifically 

pre-determined targets. Such a surveillance could be designed 

to gather foreign intelligence information essential to the 

security of the nation. 

The more limited in time and target a surveillance is, 
-J 

the more nearly analogous it appears to be with a traditional 
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criminal search which involves a particular tar9et location 

or individual at a specific time. Thus, the first situation I 

just described would in that respect bt:: most amenable to 

some sort of warrant requirement, tne second l~ss so. The 

efficacy of a warrant requirement in the third situation 

would be minimal. If the third type of surveillance I described 

were submitted to prior judicial approval, that judicial 

decision would take the form of an ex parte declaration that 

the program of surveillance designed by the Government strikes 

a reasonable balance between t~e government's need for the 

information and the protection of individuals~ rights. Never

~heless, it may be that different kinds of warrants could b~ 

developed to cover the third situation. In his opinion in 

Almeida-Sanchez,* Justice Powell suggested the possibility of 

area warrants--issued on the basis of the conditions in the 

area to be surveilled--to allow automobile searches in areas 
• 

near America's borders. The law has not lost its inventiveness, 

and it might be possible to fashion new judicial approaches to 

the novel situations that come up in the area of foreign intelligence. 

At the same time, in dealing with this area, it may be mistaken 

to focus on the warrant requirement alone to the exclusion of 

other, possibly more realistic, protections. ~a·i'~~-.::mu~ 

~ftt.ed-:out;~·th4&-<for-.~·::G•velopment,.. -of .such .an .:~~tenQ~II" 

J}eW :kind Of;J"YaJ;'r~z;.;jl ~~.~~9..~W~~~-"':1Q~I;~s\; 0~~·~ 

.Aaaat -apprapria·~ 

~ Almeida-Sanchez v. United States, 413 u.s. 266, 275 ( 

• 
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What, then, is the shape of the present law? To begin . 

with, several statutes appear to recognize that the Government 

does intercept ~ertain messages for foreign intelligence purposes 

and that this a~tivity must be, and can be, carried out. Section 

952 of Title 18, which I mentioned earlier is one example; 

section 798 of the same title is another. In addition, Title 

III's proviso, which I have quoted earlier, explicitly 

disclaimed any intent to limit the aut~ority of the Executive 

to conduct electronic surveillance for national security and 

foreign intelligence purposes: In an apparent recognition that 

the power would be exercized, Title IIl specifies the conditions 

under which information obtained through Presidentially authorized 

surveillance may be received into evidence. It seems clear, 

therefore, that :iJ.!.:.l.i68>:COJt9r~ss~a~·itO~~ts'lirea· •-t;;o..iCQll\f".,..,W ~_.. 

p.gment that:·ate~xecufrv·e "slio~dlsccmtinue ·:tt!f":'act±vit:ie~ 

· Q1F;;urn·-a-r~p-~·Jl9J: was :tt~epa¥~CJ:'·£o ¥e<jitta~..tbose- activ~~-~V

•~e-.-.to~~.cQndllcte¢,. Yet it cannot be said that Congress has 

been e~tirely silent on this matter. Its express statutory 

references to the existence of the activity must be taken into 

account. 

,r~.--·-~~o'ti<jfiwtftrt:ra-,:nn~·~~·etsr;~ 

as ~~pported -t.he. policy- of~>=the- Executive in ·the: ~oreign 

telliqence area whenever the issue has been squarely confron~ 

The Supreme Court's decision in the Keith case in:l972 concerned 

the legality of warrantless surveillance directed against a 

• 
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domestic. organization with no connection to a foreign power 

and the Government's attempt to introduce the product of the 

surveillance as evidence in the criminal trial of a person charged 

with bombing a C.I.A. office in Ann Arbor, Michigan. In part 
. 

because of the danger that uncontrolled discretion might result 

in use of electronic surveillance to deter domestic organizations 

from exercising First Amendment rights, the Supreme Court held 

that in cases of internal security, when there is no foreign 

involvement a judicial warrant is required. Speaking for the 

Court, Justice Powell emphasized that ~this case involves only 

the domestic aspects of national security. We have express~d 

no opinion as to the issues which may be involved with respect 

to activities of foreign powers or their agents." As I observed 

in my remarks at the ABA convention, the Supreme Court surely 

realized, "in view of the importance the Government has placed 

on the need for warrantless electroni~ surveillance that, after 

the holding in Keith, the Government would proceed with the 

procedures it had developed to conduct those surveillances not 

prohibited--that is, in the foreign intelligence area or, as 

Justice Powell said, 'with respect to activities of foreign r;~·•••o,i 
powers and their agents. '" ~ 

· The two t!'.l~a] e(ii£J."'-UA~~~ec.is~nt:aft~-:KeitJt that 

have expressly addressed the problem have both held that the Fourth 

Amendment does not require a warrant for electronic surveillance 

instituted to obtain foreign intelligence. In the first, United 

States v. BrOW&,J the defendant, an American citizen, was incidentally 

• 
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Attorney General for foreign intelligence purposes. In upholding · 

the legality of the surveillance, the Court of Appeals for the -". FO~b 
. - ':> <"; 

Fifth Circuit declared that on the basis of ~'the Presiden£:! s~"" : 
I~ ! ! ~~ 

constitutional duty to act for the United States in the field ""--- _.,/ 

of foreign affairs, and his inherent pow~r to protect national \ 

security in the conduct of foreign affairs the President may l 
constitutionally authorize warrantless wir~~~ps for the purpose \ 

of gathering foreign intelligence." The court added that 

"(r)estrictions on the President's power ·11hich are appropriate .J 
:: :::e:n::~:::::: ::::::~~ become inappropriate in the c~:ext JJ 

In United States v. BUten~ the Third Circuit reached the 

same conclusion--thatthe warrant ~equirement of ~e ·Fourth ~en~~~ 

meR1;:'~jt not! -:appl-y~"tO-' ~lecttonfe: ·s'urve!l!an"ceuiidef"taken-for-~ 

~~reign. intelligence .. purposes~ Al, t:~q~Q;.,tbe. .:aurveillanee 'in "tha-t· 

~ase was directed at~ai~~agebt, the ~ourt held broadly that ., 

the warrantless surveillance would be lawful so long as the primary 

purpose was to obtain foreign intelligence information . The court 

stated that such surveillance would be reasonable without a warrant 

even though it might involve the overhearing of conversations of 

"~lien officials and agents, and perhaps of American citizens." I 

should note that although we prevailed in the Butenko case, the 
. . 

Department acquiesced in the ·petitioner •·s application for certiorari 

in order to obtain the Supreme Court's ruling on the question. 

The Supreme Court denied review, however, and thus left the Third 

Circuit's decision undisturbed as the prevailing law. 

Most recently, in Z\-7eiboff v. Mitchell, decide4 in June of 
. . 

this year, the District of Columbia Circuit dealt with warrantless 

• 
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electronic surveillance directed against a domestic organi- . . I 
zation allegedly engaged in activities affecting this country's 

relations with a foreign power. -Judge Skelly Wright's opinion for 

four of the nine judges makes manyf?iitiitemen"Ur-question.i~_j. ~n~ 

~tmRI~'-·8eetiM~"'exceptton ::t~alit""'requiX'e!'ftE:!ntw;.· ~..;apmpty' s111 

aetual:::"tlal:-dtnc;:-maae·."t:Iear. tn. :tJ~ge::. wr~~t::~;a.:o.pinio~was-·.:far. ~ 

eP.,fr~~~e.&!~.tl~.~;..~z.4ct~~si·sten~·with'-hOldings in Brown ·and·~..-

d!tenko~ The court held only that "a warrant must be obtained 

before a wiretap is installed on a domestic organization that is 

neither the agent of nor acting in CR~l.a~~~~~on with a foreign 

p~we.r." This . holding, I should add, was fully consistent with 

the Department of Justice's policy prior to the time of the 

Zwe;bon decisio:n::·--------------------------------------------------~ 
in mind, it is .fair to say that t~~ ~~ate · of-, 

.. . 
~t.e}.Uge.n.ce~.n~.WW!l A.~~.Q.\}.l::i,t.y p~poses ~-a ~wf ul un4ier. ~,. 

Fgnrth Amepdwee§ . ansa j.Q~l&~-::-AA~~~--~st~-w_~ 

4beJi.eubjee~~h'e: surveillance....i.s.;;.-a·.-foreiq.n.;power ....o.x. ..an....ogen.t or .,. 

CJP..~P.Prator of a :Y6re'i:gn poweZ'. l!OreQY_.er..,.-it::...U. the view _p.L.;t.wo-~ 

.9:.-~f~.t ~c_qw;~._t.hat..Ji,uch :$U:r.Y:~.~l_l..auc~ wAthout .t~ .. ji~I.*PA:t-ia...la.wfu~, 

.J;.f..;.~~p~tj,.ve: o.f. :~e~ particular :-subje.~~ so::~-ong as i~s p~pose .i.s ; 

~ obtain 'forer<jn~iritelligence"i' ~er~these-dec.isJ...qns the Justice 
. . ...-:. ; .... ......., ,.. 

Dgg"+:tment e:s· .. ~.U:es¢rit...,nqlicx~eag:;E}§..6Mttw».~iW4~~ k 

J?Plicy are--unqu~~ionably 'iff! full·~ompliance ~ ..... ~~ l~-~~ 

L---------------------------------------------------------------~~--~ \~· ;c 
~ 

_y~· 
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' . 

But the legality of the activity does not remove from 

Executive or from Congress the re~ponsibility to take steps, within 

their power, to seek an accommodation between the vital public and 

private interests involved. In our effort to seek such an 

accommodation, the Department has adopted standards and procedures 

designed to ensure the reasonableness under the Fourth Amendment of 

electronic surveillance and to minimize to the extent practical, 

the intrusion on individual interests. As I have stated, it is the 

Department's policy to authorize electronic surveillance for foreign 

intelligence and national security purposes only when the subject 

is a foreign power or an agent of a foreign power. By the term 

"agent" I mean a conscious agent; the agency must be of a special 

kind and must relate to activities of great concern to the United 

States for foreign intelligence or counterintelligence reasons. 
" . 

In addition, at present, there is no warrantless electronic 

surveillance directed against any American citizen, and although 

it is conceivable that circumstances justifying such surveillance 

may arise in the future, I will not authorize the surveillance 

unless it is clear that the American citizen is an active, conscious 

agent or collaborator of a foreign power. In no event, of course, 

would I authorize any warrantless surveillance against domestic 

persons or organizations such as those involved in the Keith case. 

Surveillance without a warrant will not be conducted for purposes 

of security against domestic or internal threats. It is our policy, 

moreover, to use the Title III procedure whenever it is possible and 
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rejJ. appropriate to do so, although the statutory provisions 

probable cause, notification, and _prosecutive purpose make it 

unworkable in all foreign intelligence and many counterintelligence 

cases. 

The standards and procedures that the Department has established 

within the United States seek to ensure that every request for 

surveillance receives thorough and impartial consideration before 

a decision is made whether to inst~tute it. The process is elaborate 

and time-consuming, but it is necessary if the public interest is 

to be served and individual rights safeguarded. 

I have just been speaking about telephone wiretapping and 

microphone surveillances which are reviewed by the Attorney General. 

In the course of its investigation, the Committee has become 

familiar with the more technologically sophisticated and complex 
.. 

electronic surveillance activities of other agencies. These 

surveillance activities present somewhat different legal questions. 

The communications conceivably might take place entirely outside 

the United States. That fact alone, of course, would not automati-

cally remove the agencies' activities from scrutiny under the 

Fourth Amendment since at times even communications abroad may 

involve a legitimate privacy interest of American citizens. Other 

communications conceivably might be exclusively between foreign 

powers and their agents and involve no Ame~ican terminal. In such a 

case, even though American citizens may be discussed, this may raise 

less significant, or perhaps no significant, questions under ·he 

.. , 
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Fourth Amendment. But the primary concern, I suppose, is ~hether 

reasonable minimization procedures are emp~oyed with respect _to use 

and dissemination. 

Wit~ respect to all &~~~ni~~il~ce,. whether conducted 

within· the United States or abroad, it is essential that efforts 

be made to ~i.I,l~i~ta.uA~ .• ~c.b. •. Q.~ssib.le -~ --~~~~!l~::-Of-:.t~j.l!.t~S~9z:l., 
.... __ __._ ....... ~-"" .. ,...-.. .... •- - - ...__ - _. ... A -- ' - o 

Much in this regard can be done by -modern-~~~~~~Standards and 

procedures can be developed and effectively deployed to ~~~~~ 

Ef!PPe-"::":Of. the- intrusion ' and the use to which its product is put. 

Va~ious mechanisms can provide a needed assurance to the American 

people tha_t the acti ~i ty is undertaken for JG.9.~Ji.!M~.e-tf!l~j.:.g~ 

~lJE.uu:·e:~<!·.·fitronaT~'secur"itY""f5trrpose·s,:.:-and·l')Ot::: for:~--po1~~-ic~.i. •;

~~r ,improper· ~~rposes. ~~P~ procedures used should not be ones 
. . - . . 

which by indirection ·in fact target Ameri?an citizens and resident 
... 

aliens where these individuals would not themselves be appropriate 

targets. The proper minimization criteria can limit the activity 

to its justifiable and necessary scope • 

. . 

• 
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Another factor must be recognized. It is the importance 

or potential importance of the information to be 

secured. The activity may be undertaken to obtain information 

deemed necessary to protect the nation against actual or 

potential attack or other hostile acts of a foreign power, 

to obtain foreign intelligence information deemed essential 

to the security of the United States, or to protect national 

security information against foreign intelligence activities. 

That need is itself a matter of degree. It may be that 

the importance of some information is s~ight, but that may be 

impossible to gauge in advance; the significance of a single 

·bit of information may become apparent only when joined to 
. 

intelligence from other sources. In short, it is necessary 

to deal in probabilities. The importance of information 
' 

gathered from foreign establishments ahd agents may be regarded 
.. 

generally as high -- although even here there may be wide 

variations. At the same time, the effect on individual 

liberty and security -- at least of American citizens --

caused by methods directed exclusively to foreign agents, 

. particularly with minimization procedures, would be very 

slight. 

There may be regulatory and institutional devices other 

than the warrant requirant that would better assure that 

intrusions for nationai security and foreign intelligence 

purposes reasonably balance the important needs of Government 

and of individual interests. In assessing possible approaches 

. ' 

i' 

. I 
t 
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·to this problem it may be useful to examine the practices of 

other Western democracies. For example, England, Canada, and 

West Germany each share our concern about the confidentiality 

of communications within their borders. Yet each recognizes 

the right of the Executive to intercept communications with-

out a judicial warrant in cases involving suspected espionage, 

subversion or other national security ·intelligence matters. 

In Canada and West Germany, which have statutes analogous 

to Title III, the Executive in national security cases is 

exempt by statute from the requirement that judicial warrants 

be obtained to authorize surveiilance of communications. In 

England, where judicial warrants are not required to authorize 

surveillance of communications in criminal investigations, 

the relevant statutes recognize an inherent authority in the 

Executive to authorize such surveillanc~ in national security .. 
cases.~ In each country, this authority is deemed to cover 

interception of mail and telegrams, as well as telephone 

conversations. 

In all three countries, requests for national security 

surveillance may be made by the nation's intelligence agencies. 

In each, a Cabinet member is authorized to grant the request. 

Report of the Committee of Privy Councillors appointed 
to inquire into the interception of communications 
(1957), which states, at page 5, that, "The origin of 
the power to intercept communications.can only be sur
mised, but the power has been exercised from very early 
times; and has been recognised as a lawful power by a 
~uccession of statutes covering the last 200 years or 
more." 

i 
'I 

- I 
I 
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In England and West Germany, however, interception of commu

nications is intended to be a last resort, used only when the 

information being sought is likely to be unobtainable by any 

other means." It is interesting to note, however, that both 

Canada and West Germany do require the Executive to report 

periodically to the Legislature on its national security sur

veillance activities. In Canada, the Solicitor General files 

an annual report with the Parliament setting forth the number 

of national security surveillances initiated, their average 

length, a general description of the me~hods of interception 

or seizure used, and an assessment of their utility. 

It may be that we can draw on these practices of other 

Western democracies, with appropriate adjustments to fit our 

system of separation of powers. The procedures and standards 

that should govern the use of electronic methods of obtaining 
.. 

foreign intelligence and of guarding against foreign threats 

are matters of public policy and values. They are of critical 

concern to the Executive Branch and to Congress, as well as 

to the courts. The Fourth Amendment itself is a reflection 

of public policy and values -- an evolving accommodation 
. . 

between governmental needs and the necessity of protecting 

individual security and rights. General public understanding 

of these problems is of paramount importance, to assure that 

neither the Executive, nor the Congress, nor the courts risk 

discounting the vital interests on both sides. 



- 61 -

The problems are not simple. Evolving solutions probably 

will and should come -- as they have in the past -- from a 

combination of legislation, court decisions, and executive 

actions. The law in this area, as Lord Devlin once described 
*I the law of search in England, "is haphazard and ill defined ... _ 

It recognizes the existence and the necessity of the Executive's 

power. But the Executive and the Legislature are, as Lord 

Devlin also said, "expected to act reasonably." The future 

course of the law will depend'on whether we can meet that 

obligation. 

. 
*/ Devlin, The Criminal Prosecution in England, 53 (1960). 
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HERMAN: Senator Church, after all your investigations into the 

proper and improper activities of the CIA, how do you feel about a man 

with the political background of a George Bush heading that agency? 

SEN. CHURCH: I think there could not be a poorer choice than to 

take a past Chairman of the Republican Party and put him in as Director 

of the CIA, because the agency was created to be professional, to be 

independent, and to be non-partisan, and that's the kind of Director 

the agency should have. 

ANNOUNCER: From CBS News, Washington, a spontaneous and un

rehearsed news interview on FACE THE NATION, with Senator Frank Church, 

Democrat of Idaho, Chairman of the Senate Select Committee to Study 

Governmental Operations with Respect to Intelligence Activities. 

Senator Church will ·be questioned by CBS News Correspondent Daniel 

Schorr, Associated Press Reporter David C. Martin, and CBS News Cor

respondent George Herman. 

HERMAN: Senator Church, do you rule out anyone with political 

experience, anyone who's served in a party capacity, from heading the 

CIA in the future? 

SEN. CHURCH: I think we can choose directors either from within 

or from without the CIA. I don't rule out people who've been in govern

ment, even people who've been in elected office. But I think that who

ever is chosen should be one who's demonstrated a capacity for indepen

dence, who's shown that he can stand up to the many pressures~ whether 

they come from the Pentagon or from the White House--an Elliott Richard

son, for example. But a man whose background is as partisan as a past 

Chairman of the Republican political party, I think, does serio~~~.~o 
'~ 

damage to the. agency and its intended purposes. 



MARTIN: Senator, will you lead an organized effort to block 

George Bush's confirmation in the Senate? 

2 

SEN. CHURCH: I don't know. I'm thinking about doing it. The 

thing I worry about is that I'm conducting an investigation of this 

agency, and that requires an element of impartiality. I have already 

expressed how I will personally vote. I like George Bush. Everybody 

likes him, and there's many an office that he could fill with distinc

tion, as I think he has the ambassadorship in China. But I have not 

yet decided whether or not I have the time, or that--whether it would 

be entirely fitting for me in my position to head up a fight against 

his nomination. 

SCHORR: Senator Church, from time to time a presidential nomina

tion runs into grumbling and early-stage objection, but it is very 

rare that a presidential appointment fails of confirmation. l4y ques

tion is not whether you will lead it--which you may or may not--but as 

a matter of objective analysis, is there a chance that Bush would not 

be confirmed by the Senate? 

SEN. CHURCH: Because he is a nice fellow, well-liked, and because 

of the tradition, it's very difficult to predict that he would be re

jected. But if a sufficient question is raised as to the propriety of 

this appointment, it may well be that the President would feel that he 

should withdraw it. And I think many questions will be raised with 

respect to its propriety. 

You see--can you imagine, Dan--here we are, moving into an election 

year--we need a Director of the CIA who's demonstrated from past exper

ience that he's sufficiently unconcerned about partisan matters, and 
.A •. / ~ i~':.;; 

sufficiently independent, that he's able to stand up and say to ~p~ 
' 
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President, look, Mr. President, what you're planning to do here, there 

or elsewhere, I must tell you, does not correspond to the facts as we 

know them, and I think your assumptions are wrong, and I must tell you 

this; you have the final decision, but I must tell you this; I must 

tell you that I disagree with the assessment you're getting from the 

Pentagon, Mr. President, and I've got to stand up and fight for what 

the facts are as we see them in this bureau--in this agency, because 

that's what the agency was set up to do. I don't see that happening-

HEru.urn: Has that been the practice in the CIA? 

SEN. CHURCH: That has from time to time happened in the CIA, and 

I think we need a Director, more than ever, in view of the difficulties 

that the CIA is in today, who has that demonstrated capacity, because 

that would help to restore public confidence in the intended purposes 

that the agency should serve. 

SCHORR: If I hear you right, there is then, to your mind, looking 

at it as a political analyst more than anything else--you see a concrete 

possibility that Bush won't make it. 

SEN. CHURCH: I see a--I see a fight ahead, because of all the 

agencies in the government, the CIA should be the least political. 

MARTIN: Senator, why were you so upset at Colby's dismissal. 

When we first talked to you about that last Monday, your voice was 

literally shaking. 

SEN. CHURCH: Well, I was upset about it, to tell you the truth, 

because I think he's been the fall guy. The wrongdoing of the CIA, 

which we're endeavoring to expose, and in the process of exposing, .... """ 
. "-~·~ i· 0 ~ .t;""~~~-\ 

had to b6:J ''the <.. · happened before he became the Director of the CIA. He's 
""' . 
~ ., . 

guy who's carried the burden all through the year of fending for the 

11 
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agency, being attacked for wrongdoing that took place before he became 

the Director. He understood the need for the investigation. He was 

ready, and proved throughout the course of the investigation, that he 

would be forthcoming and cooperative. He had been honest with us. And 

just as we reached the climax of the investigation, he's dismissed. 

MARTIN: Are you charging a White House cover-up, perhaps? 

SEN. CHURCH: I don't know what the President had in mind, but I 

do know that his dismissal at this stage produced such an awkward 

situation that the President himself had to call Mr. Colby up and say, 

stay on, Mr. Colby, for the next few weeks. And of course, these are 

the final weeks of the investigation. 

HERMAN: Does Mr. Colby fit the rather ideal picture you gave us 

of what a Director of the CIA should be doing--fighting for its assess

ments, arguing with Pentagon assessments, standing up for its view of 

the situation in the world? 

SEN. CHURCH: I think that Mr. Colby has the professional qualifi

cations that I mentioned. Whether he has felt that he had sufficient 

clout to stand up against the other pressures, I would question. And 

it may be that you need to find someone from outside the agency, with 

sufficient public stature in his own right. That's the kind of man the 

President should be looking for. 

SCHORR: Senator, last Sunday, outgoing Secretary of Defense James 

Schlesinger is reported to have had a visit from Mr. Colby at home, and 

is reported to have said to him rather ironically, look, Richard Helms 

survived both of us. Time That leads into a rather Byzantine area. 
'. ~#~ii 

and time again you've had Ambassador Helms before you; his footprt~ts 
h.J 

1•-<; 

are all over a, great many of the episodes that you've been invest~ating ·.,£ 
', .__./ 
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He's been in concert with Secretary Kissinger on many things. It is 

reported that Secretary Kissinger last March asked to have Colby fired. 

What is your view of who got Colby fired? 

SEN. CHURCH: I listened to the President's press conference for 

thirty minutes to see if I could find a hint of why he fired anybody; 

and I'm not privy to what goes on in the inner councils of the adminis

tration. As far as I could tell, the President was saying for thirty 

minutes, we had a wonderful team, everything was moving on swimmingly, 

effectively, successfully, so I've dismissed half of it. 

SCHORR: What is the Kissinger connection? 

SEN. CHURCH: Mr. Kissinger has not been happy with this investi

gation--that is, he's not been happy that the investigation is taking 

place from the beginning. I don't know of his connection; I'm unable 

to say whether or not he was directly involved in the decision to dis

miss Colby. 

SCHORR: Why hasn't he been happy with your investigation? 

SEN. CHURCH: Well, because he's uncomfortable about the agency 

being investigated at all, and yet it's obvious--

SCHORR: But it's not his agency: 

SEN. CHURCH: It's not his agency, except that as the most influ

ential man on the Forty Committee that passes on covert action, as a 

man who was involved in the Chilean affair, he has some interests in 

this matter. 

SCHORR: Is Kissinger threatened by your investigation? 

SEN. CHURCH: I don't know that he's threatened. I don't know 

quite what you mean by threatened. I think the facts must come out,)>· " ,;,; 
. ::) .., 

concerning Mr.· Kissinger's role, just as I think the facts must cdlife 
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out concerning Mr. Helms' role. And they will come out when the com

mittee makes its assassination report in the next ten days or two weeks. 

SCHORR: It is a lot of Helms and some of Kissinger in that 

report, isn't it? 

SBN. CHURCH: Yes. 

MARTIN: Have you been able to establish a direct link between 

anything Secretary Kissinger did and that aborted kidnapping plot which 

resulted in the death of the Chilean army's chief of staff? 

SBN. CHURCH: The details concerning all of the Chilean affair, 

as it relates to General Schneider, will come out in the committee's 

report. That's one reason why the effort was made by the President to 

suppress the report. 

SCHORR: Well, on that subject, you say efforts made to suppress-

the letter that President Ford wrote to you on that subject seems not 

only to appeal to you not to issue that report, but it makes what looks 

like a legal argument that the material was given to you in classified 

form, and suggests that you may not have the right to issue that 

report. 

SEN. CHURCH: Well, there's no basis to that argument at all. 

First of all, remember that the President asked the committee, in 

effect, to conduct this investigation. 

SCHORR: But not to publicize it. 

SEN. CHURCH: He never--he never said not to publicize it. 

SCHORR: But he never said publicize it--

SEN. CHURCH: He had known for months that this was the intention 

of the committee, and then at the eleventh hour he said, knowing what's 

in the report., don't make it public. But the material that we haye~··~~ 
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and the question as to--from time to time as to whether or not the 

agency was really operating under the effective control of Presidents 

who were then in office; if you're looking at the more significant 

questions, this report is going to be a historic document. 

Now with respect to guilt or innocence, it--my committee is not a 

court. My committee is not a grand jury. But there's lots of evi

dence that we're going to present in this report, and there's lots of 

evidence we're going to present later. Then look to the man who's 

charged with enforcing the laws, the President of the United States 

and his Attorney General and all the U. s. District Attorneys, and 

everybody else he has to help him--

SCHORR: Are you saying that--

SEN. CHURCH: --and then ask them--ask them, after they've 

reviewed the evidence, what they're doing about enforcing the law. 

(MORE) 
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used, the extracts have been shown to the executive branch, each agency 

concerned has reviewed that material with respect to whether or not it 

is--would expose agents or in any way jeopardize people in the field, 

or uncover sensitive intelligence matters that need to be concealed. 

So we've taken every precaution to avoid that kind of problem. 

SCHORR: What do you think is in this report that worries the 

White House so much? 

SEN. CHURCH: I think the thing that--

SCHORR: It's no longer Castro and things like that--

SEN. CHURCH: I think the thing that concerns the White House is 

that this is a study of the anatomy of this secret world, with respect 

to one of the most unfortunate episodes in our history--when the 

government of the United States, through an agency, the CIA, got itself 

involved in murder plots and murder attempts against foreign leaders. 

And that's an unfortunate thing. I'm sorry this committee ever had to 

investigate it, but it was our duty to do it, and this government be

longs to the people. It doesn't belong to the President; it doesn't 

belong to me; it doesn't belong to the committee. And the people are 

entitled to know what their government has done that's been wrong as 

well as right. And that's why we feel the American people must be told. 

MARTIN: Are there any bombshells in this report that have not 

already been reported in the press? 

SEN. CHURCH: Dave, that depends in part on what you're looking 

for. If you're looking for someone's hide being tacked to the wall, 

then there won't be a bombshell in the report. But if you're looking 

deeper than that--if you're looking for a sense of how this whole secret 
' irt 

world operate.d, and the problems in command and control that exisi'ed, 
', . .., 

"-~! 
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SCHORR: Are you saying that to your mind there is evidence in 

this report that should lead to prosecutions? 

SEN. CHURCH: I am saying there is evidence in this report and 

other evidence that should lead to the most serious investigation by 

the Department of Justice, and we are making all that information 

accessible to the Department of Justice. 

HERMAN: Mr. Colby said on this program some weeks ago that he 

felt there would be no prosecution because all the people involved 

within the CIA were doing what they thought was for the good of the 

nation. Do you agree with that assessment? 

SEN. CHURCH: I think in many cases that was true. 

HERMAN: Does that exempt them from prosecution? 

SEN. CHURCH: That is a question that must be faced by the 

Justice Department. Take 20 years of mail openings, for example, 

against the laws of the United States. Take the interception of 

cables and telegrams, and all the other clear violations of the law 

that were involved. Is no one to be accountable for this? Or take 

the evidence of possible perjury. Does Mr. Colby's argument hold in 

that case? I would think not. 

HERMAN: Mr. Colby also said during the course of the interview 

that he felt that disclosing all this material in the assassination 

report would inflict grevious wounds on the American self-esteem. 

Will it? 

SEN. CHURCH: I feel that I completely disagree with Mr. Colby 

and with the President. The greatest strength of this nation is 

that it has had the capacity to look at what's gone wrong, look at 
. ,-·~i~.,o ,r . 

the sins of the past, look at the wrongdoing in government, to f"-~" a;;, 
''I:' ..-\ 
1/lll c:~i 

.... ::J{:!f 

\~ ~· '-, .... ~··· 
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expose what had to be exposed, and then to correct it. That's what 

makes this country different from other countries. And when they 

talk about our self-esteem, that's what gives us our self-esteem. 

And when they talk about foreign reaction, oh how mistaken they are, 

because foreigners have always, upon sober reflection, admired us 

more for standing up to our democratic ideals than they have ever 

loathed us for whatever mistakes we•ve made. That's the thing that 

makes the United States of America unique in the world, and people 

who don't understand that ought not to be sitting in the seats of 

power. 

SCHORR: Senator Church, are there any specific conspiracies in 

your report on assassination conspiracies that have not yet been 

generally reported about in public? 

SEN. CHURCH: This report will contain some information that 

has not surfaced, either through testimony that witnesses have made 

to the press, or through activities of the press itself, or through 

leaks which incidentally have not come, as far as I know, from my 

committee, because it has been one of the best disciplined committees 

I think that's ever conducted an investigation of this kind. There 

will be some new information. There will be ~uch detail, and if the 

report is studied as it should be, in depth, there will be an oppor

tunity to begin to understand the whole anatomy of secret government 

in the covert field, in connection with its most unfortunate of 

mistakes. 

SCHORR: An administration source says that the publication of 

your report would, among other things, threaten our current relations 

with Iran? 
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SEN. CHURCH: Was that because of our amba sador there? 

SCHORR: I'm not clear. 

SEN. CHURCH: I'm not either. There are many people who can 
American 

serve as/ambassadors to Iran; this is much more important than that 

question. After· .all 1 what are we talking about here? Agencies of 

the government that are licensed to undertake murder? Of little 

governmental leaders who can't possibly affect the security of the 

United States? Is the President of the United States going to be a 

glorified godfather? These are more important questions than who is 

to be the ambassador to Iran, for goodness sakes. 

SCHORR: But beyond who is going to be the ambassador to Iran, 

or the personality of Richard Helms, apparently the suggestion is 

that in your report is something about an assassination conspiracy 

or something like it, involving Iran? 

SEN. CHURCH: No, there is no such reference, there is no such 

item in the report. 

MARTIN: But you seem to be suggesting that there is going to be 

information in the report that the CIA plotted to kill somebody we 

have never heard of before, or a plot that we've never heard of before. 

Is that correct? 

SEN. CHURCH: There will be some new information, but I tried to 

tell you the real significance of the report, and I would hope that 

that's the way the report would be studied, in depth. 

MARTIN: But is there another foreign leader who has not publicly 

surfaced who was the subject of a CIA assassination plot or attempt? 

SEN. CHURCH: No. ~.,., t~) t[J ,, 
. .... , {" 

HERMAN: Senator Church, you've said that you do not think tqi ~". 

u~ 



12 

CIA should be headed by a man from the world of politics, who has 

been at least the chairman of Republican National Committee. Should 

the investigation of the CIA and other intelligence agencies be headed 

by a man whose aides say he is 80 per cent certain to enter politics 

and run for the presidency? 

SEN. CHURCH: I think that I'm the best witness to what I have 

said about this from the very beginning. Obviou.Sly, an investigation 

of executive agencies can only be competently conducted by a corn-

mittee of the Congress. From the very time this committee started, 

I have said that I would not let it get involved in presidential 

politics. I've done everything a man can do -- I've said it again 

and again that until the active investigation has ended, which will 

come sometime in December, I will not be a candidate, I'll make no 

decision about being a candidate, I will not permit a committee to 

be formed, I will not permit any money to be raised. I have kept that 

pledge. I don't know what else or what more I could do. 

HERMAN: Well, what you could do is say that you will not be a 

candidate, because you are in this very sensitive position. After 

all, if your investigation is going to be over in December, you then 

have a good part of next year before the conventions and the campaigns 

where your reputation as having investigated the CIA is in some 

notoriety. 

SEN. CHURCH: Well, that's a very strange argument. Are you 

saying that if I do a good job of this, and it's been a tough mine 

field, and I've tried to do it fairly and impartially, that after 

that job is done, I'm ineligible for a higher office? 

HERMAN: Since it's not my argument, I won't attempt to 

,.p:t' r.~ 6'!1 

¢' .. /'"'~ ... • ~ 1:,.) 
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;.-:r: --

; 

.:····1 
, .. · 



13 

SEN. CHURCH: I hope it isn't, because it's a very ppor one, 

unless one is to be pe~alized for endeavoring to do a good job in a 

difficult assignment. And I've tried to do it. 

MARTIN: What if you came across a whole new area of wrongdoing 

suddenly? Would you be willing to extend your investigation into 

next year, possibly at the jeopardy of your presidential ambitions? 

SEN. CHURCH: Of course. The fact of the matter is that it is 

very difficult, perhaps impossible, after the public hearings close 

in December, to mount a presidential race. Most experts think that 

you have to get in a long, long time earlier than that, and most of 

the candidates have been in anywhere from six months to two years. 

So if I come up -- I've always said this investigation was too im

portant to jeopardize -- for politics. We've already extended the 

life of the committee six months in order for it to do a thorough 

and penetrating job of the whole assassination question, and if some 

other issue comes up, I suppose the evidence from the past would 

suggest that that this is an honest answer when I say we would extend 

the life of the committee as long as necessary. When this committee 

started, both the President and I agreed that we should try to get the 

job done as quickly as possible because a protracted investigation 

into this sensitive area would not be good for the country. And 

that's why I'm trying to get the job done by the end of the year, 

and to get a final report in early next year. 

~~RTIN: But are you, as your spokesman has said, 80 per cent 

certain that you'll run for the presidency? 

SEN. CHURCH: I'm not certain at all. I have deferred that 
' i ( .. ·. 

decision, and I have no idea what the prospects will be by the tiJe ..,.{ 
_f: "-,, 

: "\f: 
r:~ 

'-·· ::;. 
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this investigation is finished. 

SCHORR: Senator, one subject that you have a subcommittee 

working on now, Hart of Colorado and Senator Schweiker of Penn

sylvania, has to do with one aspect of the Kennedy assassination 

that is to say, what did the intelligence agencies tell and what 

didn't they tell the Warren Commission. From what you've heard from 

that subcommittee, is that a live question -- is there going to be 

something new there? 

SEN. CHURCH: I don't know whether there will be anything new 

there, but whatever we find will be disclosed in the final report of 

the committee. Thus far I am unprepared to say that any new evidence 

has been uncovered. 

MARTIN: Whether or not it will ever be proved, do you think 

there is a connection between the U.S. attempts to kill Castro and 

the Kennedy assassination? 

SEN. CHURCH: That would be pure speculation, and I think it 

would be --

MARTIN: It would be informed speculation. 

SEN. CHURCH: It's too much without factual foundation for me 

to speculate. 

HERMAN: The campaign and the election of 1976 are not likely 

to be fought on the CIA issue. What do you think is going to be the 

major issue? 

SEN. CHURCH: I think the major issue is how we bring this .~ ·~·· 
;;·,,;· ":t'. \ u It,• .() '~\ 
/~ (' ., ,...., ... 
j"l: t:;. country back together again. 
jQ;: 

HERMAN: How do we? \~ 
' ,.,__/ 

SEN. CHURCH: Well, first of all, I would suggest that we -- it 
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would be well if the President would stop waging war against New 

York City -- that's a good place to start. 

HERMAN: Should he sup prt and aid New York City? 

SEN. CHURCH: Do you know what New York City does for the 

United States? We extract $16 billion in federal taxes every year 

from New York and it only gets back $8. It is contributing $8 billion 

to the country every year. Now it's in trouble, and it makes no sense 

to me when the President saYS let New York go bankrupt, let it default, 

at the very week that he sends up a foreign aid bill for many billions 

of dollars for foreign governmentsscattered all over the world. It 

is as though he treats New York as a pariah. I'm from Idaho; in 

Idaho, you know, it's not popular to say I think we have to recognize 

that New York is in trouble and the federal government has a res

ponsibility. But when Idaho is in trouble, when there is any kind of 

flood or fire or emergency that gives Idaho special problems, I've 

never had a President turn to me and say I'm uninterested in helping. 

HERMAN: Do you think the general economy, the entire nation's 

economy, is going to be a major issue, the major issue? 

SEN. CHURCH: Of course it is, and look what's happening under 

this Nixon-Ford administration. As we are moving toward the end of 

it unemployment is going back up, we've been in the most serious re

cession since the Great Depression, and we've got inflation besides. 

What could be a more wretched record, really, on the economic front, 

and the American people sense it, and that's why they are going to be 

looking for a change in leadership that can bring the economy back 

and that can bring this country back together again at the same tim~~d 
:, 'li 

J~ 

HERMAN: Thank you very much, Senator Church, for being with ~ 
~: 
\~ 



16 

today on Face the Nation. 

ANNOUNCER: Today on FACE THE NATION, Senator Frank Church, 

Democrat of Idaho, and Chairman of the Select Committee on Intelli

gence, was interviewed by CBS News Correspondent Daniel Schoor, 

Associated Press Reporter David C. Martin, and CBS News Correspondent 

George Herman. Next week, Clifton C. Garvin, Jr., Chairman of the 

Board of Exxon Corportation, will .FACE THE NATION. 



THE: WHITE HOUSE 

WA$HINOTON 

November 19, 1975 

Dear Mr. Chairman: 

I want you to know of my deep concern because the Select 
Committee found it necessary on November 14 to vote in 
favor of three resolutions which could lead to a finding 
by the House of Representatives that Secretary of State 
Henry Kissinger is in contempt for failure to co~ply with 
three Committee subpoenas. This issue involves grave 
matters affecting our conduct of foreign policy and raises 
questions which go to the ability of our Republic to govern 
itself effectively. I know that you'; Mr. Chairman, share 
my deep respect for the rights and powers of the House of 
Representatives -- where our cumulative service spans 
nearly four decades -- and for the obligations and respon
sibilities of the President. The t~vo branches of government 
have an extremely serious responsibility to consider the 
issues raised in the ongoing foreign intelligence investiga
tions dispassionately and with mutual respect. 

Former Chief Justice Warren pointed out tvrenty years ago 
that there can be no doubt as to the power of Congress and 
its committees to investigate fully matters relating to 
contemplated legislation. ~'lithout t.'l-tis po~.ver, which in
cludes the authority to compel testimony and the production 
of documents, the Congress could not exercise its responsi
bilities under Article I of our Constitution. Hort~ever 1 this 
power, as broad as it is, is subject to recognized li~~tations. 
Not only is it limited by powers given to the other two 
branches, but it also must respect requirements of procedural 
due process as they affect individuals. 

The action of your Committee concerning L~e Nover.ber 14th 
resolutions raises, in my mind, three principal issues: 
the extent to ;.vhich the Committee needs access to additional 
Executive Branch docu.uents to carry out its legislative 
functions; the importance of maintaining ~~e sepa~ation of 
powers between tl1e branches and ~~e ability of the Executive 
to function; ~~d the individual rights of-officials involved. 
in this matter. I am not interested in recriminations and 
collateral issues which only serve to cloud the significant 
questions before us. 

, 
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From the beginning of the investigations of the intelligence 
agencies, I have taken action to stop any possible abuses 
and to make certain tha·t they do not recur as long as I am 
President. I have also endeavored to make available relevant 
information in a responsible manner to the appropriate 
committees of Congress. 

I have given great '>•Ieight to my responsibility to maintain 
the integrity of our intelligence community and the ability 
of this Nation to develop and use foreign intelligence. This 
is one reason why I have insisted that much of the informa
tion I have made available to Congress be kept secret, so 
that current foreign intelligence operations, which are 
critical for the national security, can continue effectively. 
In accordance with these principles, your Committee and the 
Senate Select Committee have received unprecedented access 
to Executive Branch documents and in-formation. 

Your Committee's November 6th votes on seven subpoenas for 
additional Executive Branch documents came in the context 
of several months of working together on this very difficult 
subject and a record of cooperation on both sides. They 
were served on November 7. The documents were due on the 
morning of November 11, and the appropriate Administration 
officials immediately went to work collecting the informa
tion. Four of the subpoenas were complied with fully. 
However, problems arose as to the remaining three issued to: 

"Henry A. Kissinger, Secretary of State, or any 
subordinate officer, official or employee t-lith 
custody or control of .•• all documents relating 
to State Department recommending covert action made 
to the National Security Council and its predecessor 
committees from January 30, 1961 to present." 

11 the Assistant to the President for National Security 
Affairs, or any subordinate officer, official or 
employee with custody or control of ••. all 40 
Committee and predecessor Committee records of 
decisions taken since January 20, 1965 reflecting 
approvals of covert action projects. [separate 
subpoena] ••• All documents furnished by the Arms 
Control and Disarmament Agency's Stan~ing Consultative 
Commission, and the Central Intelligence Agency, the 
National Security Agency, the Department of Defense, 
and the Intelligence Community staff, since Hay, 1972 
relating to a&~erence to the provisions of the Strategic 
Arms Limitation Treaty of 1972 and the Vladivostok 
agreement of 1972." 

.,.r.~-------
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These three subpoenas are the basis of the CoiT~ittee 
resolutions of November 14. 

The subpoena directed to the Secretary of State requests 
documents containing the reco~~endation of State Depart~ent 
officials to former Presidents concerning highly sensitive 
matters involving foreign intelligence activities of the 
United States. The appropriate State Department officials 
identified and referred to the t~nite House documents "t.vhich 
apparently fall within the subpoena. None of these docwuents 
are from my Administration. These were carefully reviewed 
and, after I received the opinion of the Attorney General 
that these documents are of the type for i.vhich Executive 
privilege may appropriately be asserted, I directed Secretary 
Kissinger not to comply with the subpoena on ~~e grounds of 
Executive privilege. I made a findi~g that, in addition to 
disclosing highly sensitive military and foreign affairs 
assessments and evaluations, the documents revealed to an 
unacceptable degree the consultation process involving 
advice and recommendations to Presidents Kennedy, Johnson 
and Nixon, made to them directly or to co~~ttees composed 
of their closest aides and counselors. Thus, in declining 
to comply with the subpoena, Secretary of State Kissinger 
was acting on my instructions as President of the United 
States. 

With respect to the two subpoenas directed to " ••. the 
Assistant to the President for National Security Affairs, 
or any subordinate officer, official or em9loyee \vi·t:h 
custody of control •.. n, the really inportant point here 
is that the NSC staff has made a major effort to deliver 
the documents requested. As you know, additional documents 
\vere made available to the Con1.t.11ittee after the deadline of 
the subpoenas and indeed after the Committee voted on ~~e 
November 14th resolutions. There has been and continues to 
be an effort on the part of the i'JSC staff to provide the 
Committee with the information and docwuentation it needs. 
In fact, a very comprehensive volilltl.e of infor::".ation has , . H-.'•· . 
been made available which provides the ConL-nittee a sub-.,,··· <.:~(., 
stantial basis for its investigation. i:;~ ·' 

-~~ i~:, 
This effort was undertaken, not't,·lithstanding the fact th<i~ ~~~ 
the subpoenas themselves were served on l~ovember 7, made . ..,..__.,.,/ 
returnable .only four days later, and called for a broad 
class of documents, going back in one subpoena to 1965, 
and in the other to 1972. Substantial efforts \vere required 
to search files, identify items covered, and to revie~v them 
for foreign policy and national security reasons in accord
ance with procedures ~vhich have been previously used with 
information requested by the Select Corr~ttee. 
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In addition to our efforts to substantially comply with 
these two subpoenas, I have been advised that there are 
serious and substantial legal and factualquestions as to 
the basis on which the Corr~ittee seeks to find Secretary 
Kissinger to be in contempt. The subpoenas ·.·1ere directed 
to " .•• the Assistant to t..~e President for i.'iational Security 
Affairs, or any subordinate officer ••. 11 and were in fact 
served on the Staff Secretary of the NSC. Secretar:J 
Kissinger had no respons·ibility for responding to these 
subpoenas nor for supervising the response to them. After 
November 3, he was no longer my Assistant for National 
Security Affairs, and he \vas neither named in the subpoenas 
nor were they served upon him. Thus there is no basis for 
the resolutions addressed to Secretary Kissinger on these 
subpoenas. 

In summary, I believe that if the Committee ~vere to recon
sider the three resolutions of November 14, it would 
conclude that my claim of Executtve privilege is a proper 
exercise of my Constitutional right and responsibility. 
As to the two subpoenas directed to the Assistant for 
National Security Affairs, they do not involve Secretary 
Kissinger, and there has been a substantial effort by the 
NSC staff to provide these doc~~ents. Furthe~nre, they 
will continue to vmrk with you and your Comr:.1ittee to resolve 
any remaining problems. 

It is my hope that the Select Committee will permit Executive 
Branch officials to appear at tomorrow's hearing to discuss 
the points I have raised in this letter. 

It is my desire that we continue fon·Tard 1 working together 
on t..~e foreign intelligence investigation. I believe that 
the national interest is best served through our cooperation 
and adoption of a spirit of mutual trust and respect. 

The Honorabte Otis G. Pike 
Chairman 
House Select Committee 

on Intelligence 
House of Representatives 
~vashington, D.C. 20515 



THE WHITE HOUSE: 

WASHINGTON 

November 19, 1975 

Dear Mr. Chairman: 

I want you to know of my deep concern because the Select 
Committee found it necessary on November 14 to vote in 
favor of three resolutions which could lead to a finding 
by the House of Representatives that Secretary of State 
Henry Kissinger is in contempt for failure to comply with 
three Committee subpoenas. This issue involves grave 
matters affecting our conduct of foreign policy and raises 
questions which go to the ability of our Republic to govern 
itself effectively. I know that you'; Mr. Chairman, share 
my deep respect for the rights and powers of the House of 
Representatives -- where our cumulative service spans 
nearly four decades -- and for the obligations and respon
sibilities of the President. The two branches of government 
have an extremely serious responsibility to consider the 
issues raised in the ongoing foreign intelligence investiga
tions dispassionately and with mutual respect. 

Former Chief Justice Harren pointed out twenty years ago 
that there can be no doubt as to the power of Congress and 
its committees to investigate fully matters relating to 
contemplated legislation. Without this pmver, which in
cludes the authority to compel testimony and the production 
of documents, the Congress could not exercise its responsi
bilities under Article I of our Constitution. Hm·1ever 1 this 
pm•1er, as broad as it is, is subject to recognized limitations. 
Not only is it limited by powers given to the other t\vO 
branches, but it also must respect requirements of procedural 
due process as they affect individuals. 

The action of your Committee concerning the November 14th 
resolutions raises, in my mind 1 three principal issues: 
the extent to which the Committee needs access to additional 
Executive Branch docu.-1tents to carry out i·ts legislative 
functions; the importance of maintaining L~e separation of 
powers between the branches and the ability of the Executive 
to function; and the individual rights of-officials involved 
in this matter. I am not interested in recriminations and 
collateral issues which only serve to cloud the significant 
questions before us. 
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From the beginning of the investigations of the intelligence 
agencies, I have taken action to stop any possible abuses 
and to make certain that they do not recur as long as I atll. 

President. I have also endeavored to make available relevant 
information in a responsible manner to the appropriate 
committees of Congress. 

I have given great weight to my responsibility to maintain 
the integrity of our intelligence community and the ability 
of this Nation to develop and use foreign intelligence. This 
is one reason why I have insisted that much of the informa
tion I have made available to Congress be kept secret, so 
thatcurrent foreign intelligence operations, which are 
critical for the national security, can continue effectively. 
In accordance with these principles, your Committee and the 
Senate Select Committee have received unprecedented access 
to Executive Branch documents and information. 

Your Committee's November 6th votes on seven subpoenas for 
additional Executive Branch documents came in the context 
of several months of working together on this very difficult 
subject and a record of cooperation on both sides. They 
were served on November 7. The documents were due on the 
morning of November 11, and the appropriate Administration 
officials immediately went to work collecting the informa
tion. Four of the subpoenas were complied with fully. 
However, problems arose as to the remaining three issued to: 

"Henry A. Kissinger, Secretary of State, or any 
subordinate officer, official or employee \'7ith 
custody or control of .•. all documents relating 
to State Department recommending covert action made 
to the National Security Council and its predecessor 
committees from January 30, 1961 to present." 

"the Assistant to the President for National Security 
Affairs, or any subordinate officer, official or 
employee with custody or control of •.• all 40 
Committee and predecessor Committee records of 
decisions taken since January 20, 1965 reflecting 
approvals of covert action projects. [separate 
subpoena] ••• All documents furnished by the Arms 
Control and Disarmament Agency's Stan~ing Consultative 
Commission, and the Central Intelligence Agency, the 
National Security Agency, the Department of Defense, 
and the Intelligence Community staff, since Nay, 1972 
relating to adherence to the provisions of the Strategic 
Arms Limitation Treaty of 1972 and the Vladivostok 
agreement of 1972." 

·. 
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These three subpoenas are the basis of the Committee 
resolutions of Novewber 14. 

The subpoena directed to the Secretary of State requests 
documents containing the recownendation of State Department 
officials to former Presidents concerning highly sensitive 
matters involving foreign intelligence activities of the 
United States. The appropriate State Department officials 
identified and referred to the \~Tni te House documents 'i.vhich 
apparently fall within the subpoena. None of these dOClli~ents 
are from my Administration. These were carefully reviewed 
and, after I received the opinion of the Attorney General 
that these documents are of the type for which Executive 
privilege may appropriately be asserted, I directed Secretary 
Kissinger not to comply with the subpoena on Lhe grounds of 
Executive privilege. I made a findiqg that, in addition to 
disclosing highly sensitive military'and foreign affairs 
assessments and evaluations, the documents revealed to an 
unacceptable degree the consultation process involving 
advice and recommendations to Presidents Kennedy, Johnson 
and Nixon, made to them directly or to cow~ttees composed 
of their closest aides and counselors. Thus, in declining 
to comply with the subpoena, Secretary of State Kissinger 
was acting on my instructions as President of the United 
States. 

With respect to the two subpoenas directed to " ... the 
Assistant to the President for National Security Affairs, 
or any subordinate officer, official or employee 'l.vith 
custody of control .•. ", the really important point here 
is that the NSC staff has made a major effort to deliver 
the documents requested. As you know, additional documents 
were made available to the Con~ittee after the deadline of 
the subpoenas and indeed after the Committee voted on the 
November 14th resolutions. There has been and continues to 
be an effort on the part of the NSC staff to provide the 
Committee with the information and documentation it needs. 
In fact, a very comprehensive volume of information has 

~vftl) 
been made available which provides the Corr~ttee a sub- ~· <,\ 
stantial basis for its investigation. t~ ~,)· 

\:; ~ 
\1111'- ~' 

This effort was undertaken, notwithstand~ng the fact that\(4> "i 
the subpoenas themselves were served on November 7, made ~ 
returnable Dnly four days later, and called for a broad 
class of documents, going back 'in one subpoena to 1965, 
and in the other to 1972. Substantial efforts were required 
to search files, identify items covered, and to revie\'1 them 
for foreign policy and national security reasons in accord
ance with procedures which have been previously used with 
information requested by the Select Committee. 
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In addition to our efforts to substantially comply with 
these two subpoenas, I have been advised that there are 
serious and substantial legal and factualquestions as to 
the basis on which the Committee seeks to find Secretary 
Kissinger to be in contempt. The subpoenas were directed 
to " ..• the Assistant to the President for National Security 
Affairs, or any subordinate officer ... ~~ and were in fact 
served on the Staff Secretary of the NSC. Secretary 
Kissinger had no respons·ibility for responding to these 
subpoenas nor for supervising the response to them. After 
November 3, he was no longer my Assistant for National 
Security Affairs, and he was neither named in the subpoenas 
nor were they served upon him. Thus there is no basis for 
the resolutions addressed to Secretary Kissinger on these 
subpoenas. 

In summary, I believe that if the Committee were to recon
sider the three resolutions of November 14, it \<10uld 
conclude that my claim of Executive privilege is a proper 
exercise of my Constitutional right and responsibility. 
As to the two subpoenas directed to the Assistant for 
National Security Affairs, they do not involve Secretary 
Kissinger, and there has been a substantial effort by the 
NSC staff to provide these doCQ~ents. Furthermore, they 
will continue to work with you and your CoruBittee to resolve 
any remaining problems. 

It is my hope that the Select Connittee will permit Executive 
Branch officials to appear at tomorrow's hearing to discuss 
the points I have raised in this letter. 

It is my desire that we continue forward, working together 
on the foreign intelligence investigation. I believe that 
the national interest is best served through our cooperation 
and adoption of a spirit of mutual trust and respect. 

The Honorabre Otis G. Pike 
Chairman 
House Select Committee 

on Intelligence 
House of Representatives 
Washington, D.C. 20515 



THE WHITE HOCSE 

November 20, 1975 

Dear Senator Mansfield: 

As you will recall, I previously advised ivfembers of the 
Senate Select Committee of my concern about publication 
of their Assassination Report. Attached is a copy of my 
October 31st letter. 

It is my understanding that the Senate will, this morning, 
consider the question of publication of the G9mmittee Rep6rt. 
The· purpose of my writing is to indicate to you that my 
earlier position has not changed. For the reasons. assigned 
previously, I do not feel thiS publication is in the national 
interest. 

It is my hope that after reviewing the Report, the Senate 
will concur with that view and, therefore, not authorize 
this publication. 

Sincerely, u 
U4 

The Honorable Mike Mansfield 
Majority Leader 
United States Senate 
Washington,. D. C. 20510 

II 

J 
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THE \VHJTE HOCSE 

November 20, 1975 

Dear Senator Scott~ · 

As you will recall, I previously advised Members of the 
Senate Select Committee of my concern about publication 
of their Assassination Report. Attached is a copy of my 
October 31st letter. 

It is my understanding that the Senate will, thiS morning, 
consider the question of publication of the· Goirimittee Report. 
The purpose of my writing is to indicate-to you that my 
earlier position ha.S not changed. For the reasons assigned 
previously, I do not feel thiS publication is in the national 
interest. 

It is my hope that after r.eviewing the Report, the Senate 
will concur with that view and, therefore, not authorize 
this publication. 

The Honorable Hugh Scott 
Minority Leader 
United States Senate 
Vlashington, P. C. 20510 

I 
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TilE WHITE HOCSE 

W,\SHI:":GTO:--: 

November 20, 1975 

Dear Senator Eastland: 

As you will recall, I previously advised Members of the 
Senate Select COinmittee of my concern about publication 
of their Assassination Report. Attached is a copy of my 
October 31st letter. 

It is my understanding that the Senate will, this morning, 
consider the question of publication of the· Goinmittee Report. 
The· purpose 6£ my writing is to indicate to you thal my 
earlier position has not changed. For the reasons assigned 
previously. I do not feel this publication is in the national 
interest. 

It is my hope that after reviewing the· Report, the Senate 
will concur with that view and, therefore, not authorize 
this publication. 

The Honorable J"ames 0. Eastland 
President pro Tempore 

of the Senate 
Washington, D. C. 20510 

j 
I 
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Q. Mr. President, last Sunday morning you fired Bill Colby as Director 
of the Central Intelligence Agency and then last Thursday you asked him 
to remain in that post indefinitely until your new nominee George Bush is 
confirmed by the Senate. Does your request to Mr. Colby mean that you 
now realize you made a mistake in firing him or perhaps that you have 
some indications Mr. Bush will have difficulty being confirmed. 

A. As you know, the Rumsfeld and Bush nominations have been sent to the Hill. 
I do not anticipate any problems for George Bush. The Congress is, however, 
facing a heavy legislative schedule and a ten day recess over Thanksgiving. 
The confirmation process for Mr. Bush could well take until early December. 
Also, the Intelligence investigations are ongoing and I felt it would not be 
well for the agency to be without an experienced head during the interim. 
I am very grateful Bill Colby has agreed to stay on until George Bush is 
confirmed. 
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These pub 1 ka t·i ons are prepared for the use of U.S. Government 
officials. The for-mat, coverage and contents of the publications are 
designed to meet the specific requirements of those users. U.S. Govern
ment officials may obtain additional copies of these docun1ents directly 
or through liaison channels from the Central Intelligence Agency. 

Non-U.S. Government users may obtain these along with similar CIA 
publications on a subscription basis by addressing inquiries to: Docu
ment Expediting (DOCEX) Project~ Exchange and Gifts Division, Library of 
Congress, Washington, D.C. 20540 and the *Government Printing Office. 
Superintendent of Documents, Washington, D.C. 20402 or by calling the GPO 
Order and Inquiry Desk on 783-3238. 

Non-U.S. Government users not interested in the DOCEX Project 
subscription service may purchase reproductions of specific publications 
on an individual basis from: Photoduplication Service, Library of 
Congress, Washington, D.C. 20540 

* * Available ONLY at Library of Congress. 

Editors and Correspondents: 

A restricted number of extra copies of the above publications 
are available at the Central Intelligence Agency. Please call 
the Office of the Assistant to the Director (703) 351-7676 if 
your are interested in a copy. 
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UNCLASSIFIED CIA FINISHED INTELLIGENCE 
RELEASED TO THE PUBLIC 

HAY 1976 

Title of Repor·t Pub Date Document rlumber 

A Study of Climatological 7408 
Research as it Pertains to 
Intelligence Production 

Chinese Communist Party 7603 CIA CR 76-11230 
Organization (\-Ia 11 Chart) 

People!s Republic of China: Esti- 76-04 CIA ER 76-10250 
mated Yuan Value of Foreign Trade 
In Nachinery and Equipment 1951-73 

Directory of USSR t•1inistry of 7604 CIA CR 76-11637 
Foreign Affairs Officials 

Chiefs of State and Cabinet 7604 CIA CR CS 76-004 
Nembers of Foreign Governments 

International and Transnational 7604 CIA PR 76-10030 
Terrorism: Diagnosis and Prognosis 

Estimated Soviet Defense Spending 7605 CIA SR 76-1012lU 
in Rubles, 1970-1975 

Economic Indic~tors 7605 CIA ER EI 76-008 
(Published Weekly) CIA ER EI 76-009 

CIA ER EI 76-0lC 
CIA ER EI 76-0ll 

International Oil Developments-- 7605 CIA ER 100 SS 76-004 
Statistical Survey (Published CIA ER IOD SS 76-005 
Biweekly) 

* Maps of the World's Nations-- 7601 
Vol. 1--Western Hemisphere 

, 
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UNCLASSIFIED CIA FINISHED INTELLIGENCE 
RELEASED TO THE PUBLIC 

DECEMBER 1975 

Title of Report Pub Date 

Free World Oil Refineries 7512 

Bibliography of Literature Written in 7510 
the People's Republic of China During 
the Campaign to Criticize Lin Piao and 
Confucius, July 1973-December 1974 

Directory of Officials of the German 7511 
Democratic Republic 

Directory of Soviet Officials, Vol. I: 7512 
National Organizations 

Chiefs of State and Cabinet Members 7512 
of Foreign Governments 

.• 

/ 

Document No. 

CIAOER A(ER) 76-67 

CIACRS A(CR) 75-40 

CIACRS A{CR) 75-44 

CIACRS A(CR) 75-45 

CIACRS A(CR) 75-46 

These publications are prepared for the use of U.S. Government 
officials. The format, coverage and contents of the publications are 
designed to meet the specific requirements of thos.e users. U.S. Govern
ment officials may obtain additional copies of these documents directly 
or through liaison channels from the Central Intelligence Agency. 

Non-U.S. Government users may obtain these along \'lith similar CIA 
publications on a subscription basis by addressing inquiries to: Docu
ment Expediting (DOCEX) Project, Exchange and Gifts Division, library of 
Congress, Washington, D.C. 20540 

Non-U.S. Government users not interested in the DOCEX Project 
subscription service may purchase reproductions of specific publications 
on an individual basis from: Photoduplication Service, Library of 
Congress, Washington, D.C. 20540 

Editors and Correspondents: 
A res~ricted number of extra copies of the above publications 

are ava1lable at the Central Intelligence Agency. Please call 
the Office of the Assistant to the Director (703) 351-7676 if 
you·are interested in a copy. 



THE WHITE HOUSE 

WASH I r.; GTO N 

December 6, 1975 

Dear Mr. Chairman: 

The President has asked me to reply on his behalf 
to your thoughtful letter of Novew~er 21. He has 
further asked me to tell you that he appreciates 
the fact that you and your Co~~ittee permitted 
representatives of the Executive Branch to appear 
for: testimony on Novernber 20, and shares your hope 
that the remaining 11 Underlying issues" may be 
removed. 

As you knor.v, in order to provide your Cornmi ttee 
with the substance of the information it sought to 
obtain by the November 6 subpoenas, the Executive 
Branch identified the originating agency v-lith 
respect to all covert actions conducted from 1965 
to the present. The President authorized this 
step because of his desire to meet the legitimate 
needs of the Co®~ittee for information on covert 
operations, although such detail was not required 
under any of the three subpoenas. 

'As a further demonstration of our desire for accom
modation, the President has authorized me to inform 
you and your Co®~ittee that, since the 40 Co~~ittee 
subpoena·covered only the period 1965 to the present, 
we \·lill supplement the information already given to 
your Cow~ittee by providing similar information for 
the years 1961 through 1964 under the guidelines '>>~e 
have follmved thus far. This additional step should, 
we believe, make it possible for the Committee to 
obtain the information that your letter indicated 
was necessary without affecting the President•s 
claim of Executive privilege. 
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I sincerely hope, Mr. Chairman, that this further 
example of the President's desire to help the 
Committee carry out its important responsibilities 
will receive a favorable response by the Co~~ittee. 

·~firrelyW.~fd~ 
Phili· N. Buchen 
Counse to the President 

The Honorable Otis G. Pike 
Chairman , 
Select Committee on Intelligence 
House of Representatives 
Washington, D. C. 20515 
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DECEMBER 28, 1975 

TO: RON NESSEN 

FROM; THE SITUATION ROOM 

CIA WANTED TO INFORM YOU OF TWO OISCREPENCIES IN 

"THE WASHINGTON POST 11 VERSION OF YOUR BRIEFING RE 

ARRANGEMENTS FOR WELCH; 

1. THERE IS NO FIRM DATE FOR THE FUNERAL. THE 

BODY WILL ARRIVE IN U.S. ON TUESDAY NIGHT OR 
;WIFE-

WEDNESDAY, HOWEVER, WELCH'S IS STILL IN THE HOSPITAL 

IN NAPLES AND HIS FATHER IS WAITING FOR HER TO BE 

RELEASED BEFORE COMING BACK TO THE U.S. SUPPOSEDLY, 

THE FUNERAL WILL NOT TAK~ PLACE UNTIL THEY RETURN. 

2. MR. WELCH 1 S MOTHER DIED LAST YEAR, THEREFORE, 

THE AIRCRAFT THAT IS BEING SENT TO RHODE ISLAND WILL 

ONLY PICK UP WELCH'S BROTHER AND SISTER. 

ATTACHMENT 
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