




























































































































-12-

This contention Burr's attorneys did not accept. They argued 

that the President's power of discretion could not be passed to 

another individual. 28 Shortly thereafter Chief Justice Marshall 

upheld the position the defense had assumed on the issue. Marshall 

stated that "In this case ••• the president had assigned no reason 

whatever for withholding the paper [the letter of November 12) called 

for. The propriety of withholding it must be decided by himself, 

not by another for him." 29 Four days later, after corresponding 

with the President, Hay provided the court with a copy of the letter 

of November 12, 1806 as prepared by Jefferson. 30 Submitted with the 

letter was a certificate in which Jefferson stated that he was trans-

mi tting a corre.ct copy of all those portions of General Wilkinson • a 

letter which he felt could be made public. "Those parts not 

communicated ••• " he explained were "in nowise material for the purposes 

of justice on the charges of treason or misdemeanor depending against 

A B wll aron urr •••• 

Shortly thereafter Marshall concluded consideration on the letter 

with the following words: "A.fter the president had been consulted, 

he could not think of requiring from General Wilkinson the exibition 

of those parts of the letter [of November 12) which the president was 

unwilling to disclose."32 

28Robertson, Reports of the Trials of Colonel Aaron Burr, Vol, II, 
p. 512. 

P• 536. 

30carpenter, The Trial of Col. Aaron Burr, Vol. III, p. 46, 

31Thomas Jefferson to George Hay, September 7, lSOi, Ford, The -of Thomas Jefferson, Vol. IX, pp. ·63-64. 

32carpenter, The Trial of Col. Aaron Burr, Vol. III, p. 254. 
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Jefferson, like many of our Chief Executives, believed it was 

"the necessary right.of the President to decide independently of all 

authority, what papers coming to him as President, the public interest 

permits to be communicated." 33 But in the Burr trials he did assist 

the court materially in its pursuit of justice. Although a complete 

record of the papers he forwarded to Richmond apparently is not extant, 

it is incontestable that Jefferson willingly submitted a number of 

papers to the court, and a majority of these were received intact. 

James Monroe 

In November of 1817, Dr. William P. c. Barton, a navy surgeon, 

was appointed to the Philadelphia Naval Hospital. 34 Shortly after 

Dr. Barton's assignment, Dr. Thomas Harris, who had been displaced 

by Barton's appointment, brought charges of intrigue and misconduct 

in the matter. Dr. Uarris accused Barton of planning his removal, and 

alleged President Monroe's cooperation had been obtained in the intrigue. 35 

Barton counteracted the charges by explaining that he had met with the 

President in early November regarding the appointment, but in their 

conversations he had at no time attempted to state his ease under false 

pretenses. 

33Thomas Jefferson to George Uay, June 7, 1807, Ford, The Writings 
of Thomas Jefferson, Vol. IX, p. 55. 

34aenjamin w. Crowinshield to William P. c. Barton, November 7, 
1817, Records of General Court Martials and Courts of Inquiry of the 
Navy Department, 1799-1867 (May 13, 1817 - February 10, 1818) Microfilm 
M273, roll 10, Records of the Office of Judge Advocate General (Navy), 
Record Group 125, National Archives Building (hereafter cited as Records 
of the Office of Judge-Advocate General (Navy), RG __ , NA). 

35Tho~s Harris to Benjamin w. Crowinshield, December 3, 1817, 
Records of the Office of the Judge Advocate General (Navy), RG 125, NA. 
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President Monroe was subsequently summoned on January 3, 1818, 

to appear at a Naval Court Martial in Philadelphia as a witness in 

behalf of the defendent in order that Dr. Barton might "have every 

opportunity to vindicate himself,"36 and clarify the facts surrounding 

his appointment. On January 12, 1818, Secretary of State John Quincy 

Adams at the direction of the President, forwarded a copy of the 

subpoena to Attorney General William Wirt for an opinion so "that a 

return may be made upon the summons such as shall be proper in the 

case."37 

Attorney General Wirt returned his opinion to Secre~ry Adams 

on the following day stating that a general "subpoena may be properly 

awarded to the President of the o.s.• 38 Uis reasons for this opinion, 

he explained, "are ~ose stated by the Chief Justice of the u.s. in 

the case of Aaron Burr.• The remaining and major portion of Wirt'• 

opinion was devoted to the concept that the President could submit a 

written endorsement as a substitute for a personal appearance at the 

court martial. Wirt wrote that: 

If the presence of the chief magistrate be required at the 
seat of government by his official duties, I think those 
duties paramount to any claim which an individual can have 
upon him, and that his personal attendance [at) the court 
ought to be, and must, of necessity, be dispensed with •••• 39 

36George M. Dallas to Benjamin w. Crowinshield, January 10, 1818, 
Records of the Office of the Judge Advocate General Wavy) 1 RG 125, NA. 

37 John Quin~y Adams to \villiam Wirt, January 12, 1818, Attorney 
General's Papers& Letters received from the State Department, Record 
Group GO, National Archives Building (hereafter cited as Attorney 
General's Papers, RG __ , NA). 

38william Wirt to John Quincy Adams, January 13, 1818, Opinions, 
Attorney General's Office, Vol. A, November 17, 1817 to June 19, 1821, 
Record Group 60, NA (hereafter cited as Opinions, Attorney General's 
Office, RG __ , NA). 

,)'· 
39Ibid •. 
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This position he explained was based upon Jefferson's response 

to the subpoena issued by Mr. Ma~shall in the Burr case, and earlier 

responses by three members of the Cabinet to similar subpoenas issued 

during the trials of William s. Smith and Samuel G. Ogden in New ¥ork. 

Wirt continued by arguing"that in neither the Burr trial nor the 

trials of Smith and Ogden ha<l the courts expressed an opinion ••on 

their power to compel the attendance of the President or the officers 

of the executive departments to give evidence."40 

Realizing, however, that the dilema facing the President was 

"a question of great delicacy and importance and one rather of 

constitutional than municipal law," Wirt suggested to the President 

that a written response would be appropriate. Although he realized 

that Chief Justice Marshall, in the Burr decision, had inferred that a 

sworn oath by the President regarding his inability to be present 

in court was a prerequisite for nonattendance, he contended such a 

formality was unnecessary "when the excuse is written on the face of 

the Constitution and founded on the fact that Mr. Monroe is the 

President of the u.s. and that Congress is now holding one of its 

regular sessions, during which his presence is so peculiarly necessary 

at the seat of govetnment. n4l 

On January 21, .1818, President Monroe, in a manner similar to 

that suggested in his Attorney General's opinion, returned the summons 

to Judge Advocate Dallas with an endorsement. On the back of the 

40William Wirt to John Quincy Adams, January 13, 1818, Opinions, 
Attorney Generals Office, RG 60 1 NA. 

41~. 
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summons the President stated& "My official duties render it impracticabl~, 

for me to attend the naval court martial at the navy yard in Phil; I 

shall however be ready & willing, to communicate, in the form of a 

deposition any information which I may possess, relating to the subject 

. . "42 matter 1n quest1on. 

By the 14th of February 1818, a list of eleven interrogatories 

had been received by the President and returned to the court martial. 

President Monroe's answer's, however, arrived after the court had 

dismissed the case against Dr. Barton.43 
An explanation as to why 

the court did not delay its decision until receiving the President's 

reply is not evident in the surviving records of the court martial,44 

however, the fact that the President did respond is significant in 

and of itself. 

John Adams and John Tyler 

On April 27, 1846 Congressmen Robert Cushing Schenck and John 

Pettit in a unique demonstration of parliamentary procedure utilized 

the authority of one resolution to establish two distinct select 

. . . . . d 45 
corr~ttees to 1nvest1gate one 1ncert1tu e. Although unusual, this 

imaginative legislation seemingly met the needs of the House as it 

42President ·James Monroe to George M. Dallas, January 21, 1818, 
Records of the Office of Judge Advocate General (Navy), RG 125, NA. 

43williarn Paul Crillion Barton to Secretary of the ~lavy, Samuel 
L. southland, October 4, 1823, Records of the Judge Advocate General 
(NaV'J) , RG 125, NA. 

44A1though there was some discussion at the court martial concerning 
the propriety of awaiting the President's response prior to reaching a 
verdict, the court arrived at a decision on February 11, 1818, without 
benefit of President Monroe's answers, Records of the Office of Judge 
Advocate General (Navy), RG 125, NA. 

45 u.s. Congress, House, Congressional Globe, 29th Cong., lst sess., 
1846, 15, pt. 1: 733-735. 
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sought to determine the authenticity of Representative Charles J. 

Ingersoll's claim that he could furnish proof of Daniel Webster's 

"fraudulent misapplication and personal use of public funds" while 

Secretary of State. 

Initially the House had passed a resolution calling upon 

President James K. Polk to produce information relative to his 

predecessor's administration of the State Department foreign inter-

course fund known as the "Secret Service Fund." But the President 

considered it inappropriate to respond to a request that would require 

him to produce the public papers of his predecessor. lle explained 

that• "An i~portant question arises, whether a subsequent President, 

either voluntarily or at the request of one branch of Congress, can 

without a violation of the spirit of the law revise the acts of his 

predecessor and expose to public view that which he had determined 

should not be 'made public.• .. 46 

The action of Representatives Schenck and Pettit apparently 

evolved from the unsuccessful attempt to obtain information from 

the President that would have clarified Representative Ingersoll's 

charges against Mr. Webster. Schenck proposed that a select committee 

be appointed to investigate how Ingersoll obtained the information 

which he coxranunicated to the House. Pettit amended the resolution by 

providing for another select committee of five members to inquire into 

the validity of the charges made by Ingersoll. The resolution, as 

amended, was agreed to and adopted. 47 

46Richardson, A Compilation of the Messages and Papers of the 
Presidents, Vol. V, p. 2283. 

47 Congressional Globe, 29th Cong., lst sess., 1846, 15, pt. la 735. 
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Former President John Tyler as the officer having ultimate 

responsibility for the "Secret Service Fund" during Webster's service 

as Secretary of State, was by implication, a party to Ingersoll's 

attack on Webster. Against this setting Tyler was subpoenaed by the 

Select Committee (the Committee proposed by Pettit and chaired by 

samuel Vinton) appointed to investigate the Ingersoll charges.48 

Initially the Schenck Committee merely intended to examine the former 

President through interrogatories, but on May 25, 1846 learned of the 

subpoena that had already been issued by the other Committee and 

"concluded to await his arrival, and until he should be through with 

the [Vinton) Committee, so as to have him personally present before 

this [Committeel."49 Shortly thereafter former President Tyler was 

examined by both of the Select Committees. 50 Secretary of State James 

Buchanan, who himself would be President within a decade also was 

subpoenaed and subsequently appeared before the Schenck Conm•ittee. 51 

52 F'ormer President John Quincy Adams filed a deposition with the same panel. 

48Allan Nevins, ed,, Polk the Diary of a President (New York: Longmans, 
Green and Co. 1 1952), pp. ·105-106. (Wednesday, 27 l1ay 1846 entry) 

49 u.s. Congress, House, Select Committee appointed to inquire into 
the violation of "the seal of confidence" of the State Department, and 
how information was obtained by Charles J. Ingersoll from secret papers 
and accounts in that department, which the President had declined to 
com.ilunicate to the House, in answer to a resolution and request of the 
liouse, Violation of the Seal of Confidence of the State Department, 
29 Cong., lst sess., 1846 (?),H. Rept. 686, pp. 22-23. 

5°For examination by Schenck Committee see:~., pp. 24-25, For 
examination by the Vinton Committee see: u.s., Congress, House, Select 
Committee, of the House of Representatives appointed to investigate 
certain charges made by the Honorable Charles J. Ingersoll against the 
Honorable Daniel Webster, for official misconduct while he held the office 
of Secretary of State of the United. States, Official t-1isconduct of the 
Late Secretary of State, 29 Cong., lst sess., 1846 (?),H. Rept. 684, pp. 8-ll. 

51House, Select Committee of the House ••• , Official Misconduct of the 
Late Secretary of State, 29th Cong., lst sess., 1846 (?), 11. Rept. 684, pp. 4-7. 

52~., pp. 27-29. 
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With the conclusion of testimony, the Vinton Committee reported 

that it was satisfied that Mr. Webster was innocent of any wrongdoing. 

The Schenck Committee report, issued three days later, "expressed no 

opinion at all as to Mr. Ingersoll's method of obtaining his information, 

but spoke of the implication of one or more of the subordinate officers 

of the State Department with Mr. Ingersoll and reccmunended the publi-

cation of the evidence which they had taken. This report was also 

voted to the table, and there the whole matter rested."Sl 

Abraham Lincoln 

In December of 1861 the New York Herald published long and 

verbatim excerpts from President Abraham Lincoln's forthcoming message 

to Congress, a document that was supposed to be secret until its 

delivery. 54 Almost immediately, suspicions arose that "Chevalier" 

Henry Wikoff, a charming, unprincipled adventurer and social dilettante, 

and the President's wife were co-conspirators in the premature release 

of the message. Mrs. Lincoln had supposedly given the document to 

Wil~off, a paid informer for the Herald, who in turn sent it by 

telegraph to New ~ork for publication in that newspaper. 55 

Within two months the controversy over the Herald's disclosure 

reached the House Judiciary Committee, and encompassed the White liouse. 

Upon his appearance before the House Committee on February 4, 1862, 

Wikoff admitted that he had telegraphed the printed portions of the 

53George Ticknor Curtis, The Life of Daniel Webster, Vol. II 
(New York: D. Appleton and Company, 1870), p. 283. 

54Justin G., and Linda Levitt Turner, Mary Todd Lincoln: Her 
Life and Letters (New York: Alfred A. Knopf, 1972), pp. 97-98. 

ss~. 



-20-

President's message to the Herald, but was unwilling to divulge the 

source of his information. There upon he ~as arrested by the Sergeant• 

at-Arms for contempt and placed under lock and key in the Capitol. 56 

The events following his arrest and subsequent release are 

unauthenticated. The New York Tribune of February 14, 1862 reported 

that "President Lincoln. today (the 13th) voluntarily appeared before 

the House Judiciary Committee and gave testimony in the matter of the 

premature publication in the Herald of a portion of his last annual 

message. Chevalier Wikoff was then brought before the committee and 

answered the question which he refused to answer yesterday, stating, 

as is rumored, that the stolen paragraph was furnished to the Herald 

'd ' . "57 by Watt, the ~res1 ent s gardener •••• Ben "Perley" Poore, a Washing• 

ton correspondent of the period, states in his two-volume work, entitled 

Perley's Reminiscences of the National Metropolis, that President 

Lincoln "visited the Capitol and urged the Republican members of the 

Committee to spare him disgrace •••• " Wikoff shortly afterwards was 

58 
released and the improbable Watts story was accepted. 

Mr. Poore indicates that President Lincoln met informally with the 

Republican members of the Committee. The New York Tribune and at least 

four other contemporary newspapers59 suggest that the President appeared 

56Philadelphia Insuirer, 14 February 1862: 2. 

57Nm\l York Tribune, 14 February 1862:1. 

58Ben: Perley Poore, Perley's Reminiscences of Sixty Years in the 
National Metropolis, Vol. II (Philadelphia; Hubbard Brothers, Publisher, 
1886) , pp. 142-143. 

59The other newspapers were: New York Times, 17 February 1862: 8; 
~1iladelphia Inquirer, 14 February 1862: 1; New York Herald, 14 February 
1862: l; and Boston Morning Journal, 18 February 1862& 4. 
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before the whole committee. From a historical viewpoint, the basic 

discrepancy between the two versions, plus the lack of primary 

documentation through diaries, letters, memoirs, or detailed news-

paper accounts, leaves unanswered the question of exactly whom Lincoln 

met with. A review of the unpublished hearings of the 37th Conqress 

does not clarify the authenticity of either side of the argument.60 

However, Mr. Poore did appear before the Committee on February 7, 

186261 and against this background his version seems plausible, though 

inconclusive. As Carl Sandburg aptly wrote in recalling an account 

of President Lincoln defending his wife before another Congressional 

committee -- "So the story goes, though vaguely authenticated.•62 

At least ten. other accounts have placed President Lincoln before 

Congressional committees. Although each appearance has been cited at 

least as a historical precedent, primary sources reveal that each is 

without firm foundation. In chronological order these accounts followa 

Dccerrher 31, 1861. It has been stated that on this date President 

Lincoln conferred for an hour and a half with the Joint Committee on 

the Conduct of War. Actually, the Committee met with the Cabinet and 

tl1e President on this date. The Cabinet and the President did not 

60The unpublished volume of the original hearings before the 
House Judiciary Committee of the 37th Cong., 3d sess., are found 
in: ;.tanuscript Hearings. Judiciary Committee. Record Group 233, 
National Archives Building. 

61Ibid. 

62carl Sandburg, Abraham Lincoln the \var Years, Vol. II (New 
York: Harcourt, Drace and Company, 1939), p. 199. 
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b f th ·c . 63 appear e ore e o~ttee. 

January 6, 1862. The Joint Committee on the Conduct of the War~ 

with the Cabinet and the President on this date. The Cabinet and the 

64 President did not appear before the Committee. 

January 25, 1862. A subcommittee (of two members) of the Joint 

Committee on the War met with the President apparently at the White 

House. Understandably, this does not constitute an official appearance 

65 of the President before a committee of Congress. 

February 15, 1862. The Committee on the Conduct of the War merely 

requested an 8&00 p.m. interview with President Lincoln. If the meeting 

did take place, and there is no indication that it did, it was 

obviously the Committee meeting with the President, not the President 

. "th th -l 66 meet1ng W1 e CO~•~ttee. 

Narch 4, 1862. The Philadelphia Daily News of March S, 1862 stated 

that "The President (Lincoln} and General [David) Hunter appeared 

before the Committee on the Conduct of the War, this morning, to 

anzwer inquiries about Kansas affairs."67 The Report of the Committee 

63 . 
Roy P. Basler, ed., The Collected Works of Abraham Lincoln, 

Vol, V (New Brunswick, New Jersey: Rutgers University Press, 1953), 
p. as, see also u.s., Congress, Senate, Joint Committee on the Conduct 
of the vlar, Reeort of the Joint Committee on the Conduct of the War, 
Vol. I, 37th Cong., 3d sess., 1863, Rep. Com. 108, p. 72. 

64T. Harry 'V1illiams, Lincoln and the Radicals (Madison, Wisconsin' 
University of Wisconsin Press, 1941), p, 83. 

65senate, Joint Committee on the Conduct of the War, Report of the 
Joint Cor.mdttee on the Conduct of the War, Vol. I, 37th Cong., 3d sess., 
1863 1 Rep. Com. lOB, p. 78. 

66senjamin F. Wade to Abraham Lincoln, February 14, 1862, Robert 
Todd Lincoln Collection of the Papers of Abraham Lincoln, Manuscript 
Division, Library of Congress. 

67Philadelphia Daily News, S March 1862: 2. 
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on the Conduct of the War, however, shows that only General Hunter 

appeared before the Committee on the date mentioned.68 The Journal 

of the Committee shows that the Committee actually met with Mr. Lincoln 

the previous evening.69 

April 4, 1862. It was reported that the President received Senator 

Benjamin F. Wade and made an appointment for the Joint Committee on the 

Conduct of the War to meet with the President that evening. The Journal 

of the Committee indicates, however, that the meeting was not in any 

way an official appearance. 70 

May 28, 1862. EdWin McMasters Stanton, President Lincoln, and other 

officials are reported to have examined a 400•foot bridge built across 

the Potomac by Col. Herman uaupt with nothing but cornstalks and 

beanpoles. The biography which cites this story is actually vague as 

to who if anyone appeared before the Joint Committee to describe this 

feat. 71 Neither the Journal nor the Report of the Committee anakes any 

reference to the story. 

Late 1862 or early 1863. Carl Sandburg in his popular volumes on 

President Lincoln recounts both the premature publication of the 

President's message in 1862 (see Wikoff account), and An account of the 

President appearing before the Joint Committee on the War to defend 

68senate, Joint Co~~ttee on the Conduct of the War, Report of 
the Joint Committee on the Conduct of the War, Vol. III, 37th CongO# 
3d sess., 1863, Rep. Com. lOB, pp. 234-238. 

69~., Vol. I, p. 88. 

70~., Vol. I, p. 93. 

71Frank Abial Flower, Edwin McHasters Stanton (Akron, Ohioa The 
Saalfield Publishing Company, 1905), p. 225. 
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his wife on a spy charge late in 1862 or early in 1863. As Mr. 

72 
Sandburg himself asserts, the account is of a questionable nature. 

A review of the Report and Journal of the Joint Committee has failed 

to verify the story. Likewise a review of the unprinted records of the 

Committee at the National Archives Building left the documentation for 

the story unsubstantiated. 

April 4, 1863. On this date the Evening Star (Washington) reported that 

the President "was waited on this morning by several members of the 

Committee on the Conduct of the War.• The very language of this news 

release eliminates this occasion as a possible formal meeting. 73 

March 3, 1864. President Lincoln is said to have conferred with the 

Joint Committee on the Conduct of the War on this date. The Report 

of the Committee, however, shows that only two members of the Com:nittee 

met with the President and Secretary of War. 74 

Until documentation to the contrary is discovered, it would seem 

that Lincoln made no formal appearances before any congressional 

cow~ttees. While he may have conferred informally with some segment 

of a panel, such a consultation was not original with Lincoln and, of 

course, has no precedence in terms of an Executive response to a claim 

by another branch upon information possessed by the President. 

72 Sandburg, Abraham Lincoln the War Years, Vol, II, p. 200. 

73The Evening Star (Washington, D.C.), 4 April 1863: 2. 

74senate, Joint Committee on the Conduct of the War, Report 
of the Joint Committee on the Conduct of the War, Vol. I, 38th 
Cong., 2d sess., 1865, s. Rept. 142, p. XIX. 

II 
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Ulysses s. Grant 

Under the direction of Treasury Secretary Benjamin Bristow and 

his assistant, a force of Department agents, on May 10, 1875, seized 

the records and operations of liiOre than thirty distilleries and 

rectifying houses. It had been suspected for years that a number of 

distilleries working together in combinations had been defrauding 

the Federal Government of millions of dollars. But "until Secretary 

Bristow entered the Treasury there had been no real effort to apprehend 

th 0 0 l "75 e crJ.:nu.na s •••• 

Bristow • s dramatic action uncovered corruption in ~1ilwaukee, St. 

Louis, and Chicago. "Most important of these rings, however, both froro 

the amount of its stealings and the extent of its political influence, 

was that in st. Louis."76 The disclosures which followed led to the 

indictments of two of President Grant's closest friends. General 

John McDonald, "head and center of all the frauds" 77 while advantageously 

employed as collector of internal revenue in st. Louis, was subsequently 

convicted of conspiring to defraud the government. The President's 

confidential secretary, General Orville E. Babcock, however, was acquitted. 

According to testimony given by Attorney General Edwards Pierrepont 

before the House Select Committee probing the whiskey frauds, he 

personally heard President Grant on at least five or six occasions state 

75william B. Hesseltine, £!Ysses s. Grant: Politician (New York& 
Frederick Ungar Publishing Co., 1957), p. 378. 

76~., p. 380. 

77Ibid. -
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that "if Babcock is guilty, there is no man who wants him so much 

proven guilty as I do, for it is the greatest piece of traitorism to 

me that a man could possibly practice." 78 Yet, thanks to Babcock's 

persuasive tongue President Grant became convinced on insufficient 

grounds of Babcock's innocence. 79 

President Grant sought first to get Babcock's trial transferred 

from a civil to a military tribunal, and then later announced to his 

Cabinet on the day Babcock's trial opened that he proposed to go to 

St. Louis to testify in person in behalf of his secretary. Dissuaded 

by the St. Louis grand jury in the first instance and by his Cabinet 

in the second,80 he settled upon a legal deposition. This deposition, 

given four days later before Chief Justice of the Supreme Court 

Morrison R. i'laite, Secretary of the Treasury Bristow, Attorney General 

Pierrepont, the counsel, and stenographers, occupied three hours and 

was strongly in favor of General Babcock. President Grant stated that 

Babcock had never talked to him about the whiskey frauds, and had not 

seen or heard anything in any way connecting General Babcock with the 

whiskey rings. 81 

Whether or not Babcock would have been found guilty 
without Grant's deposition is a debatable point. It is 
perfectly possible that there was insufficient evidence 
for conviction. Still, for the President of the United 

78u. s. , Congress, House, Select Committee Concerning the tVhiskey 
Frauds, v1hiskey Frauds: Hearings 1 44th Cong. , lst sess., 22 May 1876, 
p. ll. 

79ue'sseltine, Ulysses s. Grant: Politician, pp. 384-386. 

80John A. Carpenter, Ulysses s. Grant (New York: Twayne Publishers, 
Inc., 1970), p. 152. 

81New York Times, February 13, l876:1J and February 14, 1876:1. 
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States to go so far in injecting himself into a legal 
proceeding such as this must have had some bearing on 
the outcome.82 

Theodore Roosevelt 

On two separate occasions after leaving the office of the 

presidency, Theodore Roosevelt testified before congressional 

committees. In 1911 he appeared before a special House panel conducting 

an investigation of the United States Steel Corporation, and in 1912 

he came before a Senate Subcommittee that was investigating contri• 

butions to his 1904 campaign. 

Roosevelt had been out of the presidency for two years when 

called to the witness stand on August S, 1911 to give testimony 

regarding the circumstances involving the questionable acquisitio~ 

of the Tennessee Coal and Iron Company by the United States Steel 

Corporation i~ 1907. As Senator Augustus o. Stanley, Chairman of the 

Special Committee on the Investigation of the United States Steel 

Corporation, stated, President Roosevelt had "not been subpoenaed to 

appear before the committee, and as far as the chairman is concerned, 

would not have been subpoenaed."83 Advised that his appearance would 

ba appreciated, Roosevelt immediately responded in a positive mannex. 

The ensuing cross-examination covers 24 pages concluding with the 

following exchange between the Chairman and President Roosevelt& 

The CUAIRH.i\U. Col. Roosevelt, I was on the point of 
saying that I .wish to extend to you the sincere thanks of 
the committee for your kindness in appearing before them 

82carpenter, Ulysses s. Grant, p. 152. 

63u.s., Congress, House, Special Committee on the lnvestigation 
of the United States Steel Corporation, United States Steel Co;poration, 
Hearings, 62d Cong., lst sess., 5 August 1911, p. 1369. 



and in answering so fully and completely every question that 
has been propounded. 

1-Ir. ROOSEVELT. Mr. Stanley, an ex-President is merely 
a citizen of the United States, like any other citizen, and 
it is his plain duty to try to help this committee or respond 
to its invitation, just as anyone else would respond. I 
thank you for your courtesy, gentlemen.84 

Thirteen months later, on October 4, 1912, President Roosevelt 

appeared before a Senate Subcommittee of the Committee on Privileges 

and Elections. His willingness to give testimony before the Cow.mittee 

is evident throughout the record as he reviewed the propriety of 

certain corporate contributions to his Presidential campaign of 1904. 85 

Interestingly Roosevelt's appearance came while he was at the 

peak of his unsuccessful campaign to regain the presidency only 30 

days prior to the election. 

However, his letter to Senator Moses r.:dwin Clapp, Chairman of the 

Subcommittee, seemingly underplays any anxiety which the investi9ation 

may have caused him personally and his election bid in general. In 

his letter of August 28th to Clapp he commented thatl "In one sense, 

of course, these statements (two witnesses had specifically testified 

that they questioned certain corporate contributions to Roosevelt's 

1904 campaign) need no answer. As far as they concern me, they are 

rr~rely repetitions of what a dead man is alleged to have said about 

84nouse, Special Committee on the Investigation of the United 
States Steel Corporation, United States Steel Corporation, Hearings, 
62d Cong., 1st sess., 5 August 1911 1 p. 1392. 

85u.s., Congress, Senate, Committee on Privileges and Elections, 
f~~aign Contributions, Hearinss on s. Res. 79 and s. Res. 386, 62d 
Cong., lst sess., 16 October 1912, pp. 177-196 and pp. 469·527. 

86Elting E. Morison, The Letters of Theodore Roosevelt, Vol. VII 
(Cambridge, Massachusetts: Harvard University Press, 1954), pp. 602-625. 
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tlarren G. Harding 

During the month of April 1922 the United States Senate approved 

two resolutions which ultimately led to the revelations of the infamous 

Teapot Dome scandal. 

Senator John B. Kendrick's resolution of April 15, 1922 proposed 

that the Secretaries of the Navy and Interior Departments "inform the 

Senate, if not incompatible with the public interest, .. about "all 

proposed operating agreements" upon the Teapot Dome reserve. The 

resolution was agreed to without co~ment. 87 

On April 21, less than a week later, Senator Robert M. LaFollette 

introduced in the Senate the resolutions which authorized the Committee 

on Public Lands and Surveys "to investigate the entire subject of leases 

upon naval oil reserves," and also asked that the Secretary of the 

Interior be directed to send to the Senate all the facts about the 

leasing of Naval Oil Reserves to private citizens and corporations. 88 

As with Kendrick's resolution, the senate offered no objection. 89 

In response to LaFollette's resolution, Secretary of the Interior 

Albert Fall forwarded a veritable mountain of materials to the Senate 

Committee on Public Lands and Surveys. The degree of Secretary Fall's 

cooperation is manifest in his correspondence to Senator Reed Smoot, 

the Chairman of the Committee: 

I am sending you by special messenger in mail sacks, photostatic 
or other copies of all documents, papers, data, etc., called for 
in Senate Resolution No. 282. These documents number approximately 
2,300. They are contained in separate files but each file 

87 u.s., Congress, Senate, Congressional Record, 67th Cong., 2d 
sess., 1922, 62, pt. 6a 5567-5568. 

88rbid., 5792. 

89~., 6096-6097. 
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pertaining to naval reserve No. 1, 2, or 3, as the case may be, 
except the fourth, which includes documents and information 
relative to the general subject and not contained upon the 
other files. My casual estimate of the number of pages being 
forwarded you is that the aggregate will be between ten and 
fifteen thousand pages. I think that ~ossibly the more nearly 
accurate figure would be 12,000 pages. 0 

Skeptics might argue that Secretary Fall's willing and colossal 

response was self-serving and intended to confuse rather than clarify. 

But tl1e fact remains that the documents were sent to the Committee. 

Secretary Fall's public expression of why he forwarded the documents 

is found in his correspondence to President Harding of the same date. 

In the concluding reruarks of his comprehensive report to the President 

on the Naval Oil Reserves, Secretary Fall states that it is his .. frank 

desire that those entitled to know, and the public generally, who are, 

of course so entitled to know, may have an explanation frankly and 

freely and fully given of the acts, policies, and motives of at least 

one, and speaking for the Secretary of the Navy, of two members o£"91 

the I' resident • s official family. In apparent concurrence, President 

Harding forwarded Secretary Fall's report to the Senate under his 

signature. President Harding's concluding p~ragraph is noteworthy. 

l:e wrote z 

I am sure I am correct in construing the impelling purpose 
of the Secretary of the Interior in ~akinq to me this report. 

90 u.s., Congress, S.enate, Committee on Public Lands and Surveys, 
l,cases Uf!on the Naval Oil Reserves, Hearings, 68th Cong., lst sess., 
15 April 1924, PP• 3142-3145. 

91u.s., Congress, Senate, Naval Reserve Oil Leases; Message from 
.t!1e President of the United States transmitting in response to a 
Senate resolution of April 29, 1922, ~communication from the Secretary 
of the Interior, submitting information concerning the tlaval Reserve 
Oil Leases, 67th Cong., 2d sess., 1922, s. Doc. 210, pp. 26-27. 
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It is not to be construed as a defense of either specific acts 
or the general policies followed in dealing with the problems 
incident to the handling of the naval reserves, but is designed 
to afford that explanation to which the Senate is entitled, and 
which will prove helpful to the country generally in appraising 
the administration of these matters of great public concern. 
I think it is only fair to say in this connection that the 
policy which has been adopted by the Secretary of the Navy and 
the Secretary of the Interior in dealing with these matters was 
submitted to me prior to the adoption thereof, and the policy 
decided upon and the subsequent acts have at all times had my 
entire approval.92 

Overview 

The Constitution of the United States establishes three coequal 

branches of government, with each awarded autonomy in certain areas 

while sharing functions of state in comprehensive divisions such as 

public finance and law enforcement. This was desirable, as Madison 

so aptly stated the case in Federalist paper No. 47, because• "The 

accumulation of all powers, legislative, executive, and judiciary, in 

the same hands, whether of one, a few, or many, and whether hereditary, 

self-appointive, or elective, may justly be pronounced the very 

definition of tyranny.• The encroachment of one branch upon another, 

in terms of power arrangements, was to be vigorously protested and 

opposed. 

But when might demands of one branch upon another be honored? 

How might a Vresident respond to congressional or judicial investigators 

probing grave matters of misconduct and impropriety? The record presented 

here attempts to respond to these questions with historically accurate 

precedents. 

92senate, Naval ncserve Oil Leases, Message from the President of 
the United States transmitting in response to a Senate resolution of 
~pril 29, 1922, a communication from the Secretary of the Interior, 
submitting information concerning the Naval Reserve Oil Leases, 67th 
Cong., 2d s~ss., 1922, s. Doc. 210, pp. 26-27. 
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Certainly constitutional concepts have not gravely suffered as a 

consequence of deviations from a strict separation of powers doctrine with 

regard to information exchange. As Deputy Attorney General William P. 

Rogers' memorandum of 1956 observed, "our Presidents have established, 

by precedent, that they and members of their Cabinet have an undoubted 

privilege and discretion to keep confidential, in the public interest, 

papers and information which require secrecy." Such a requirement might 

be precipitated by so-called "witch hunts, •• "loyalty probes, • and similar 

such paranoid forays. 

What is reflected in the instances of presidential recognition of the 

investigative authority of Congress and the courts as presented here is a 

belief that certain crisis confrontations, which contain a potential 

separation of powers conflict, require immediate and candid presidential 

resolution. During the early days of the Republic, a President•s refusal 

to supply information in investigations of alleged criminality by incumbent 

or former high Executive officials might have suggested presidential 

complicity in the misdeeds under inquiry. Such a stigma has been attached, 

in many circles, to a President's decision to withhold information in 

similar cases today. Also, according to prevailing contemporary judicial 

policy, a President•s refusal to release requested information for use in 

a court proceeding might mitigate against due process. If such information

witi-.holding should contribute to the acquittal of a government official 

due to lack of evidence, justice and equity alike may be subverted. Not only 

is the public trust undermined by such conduct, but also the official in 

question is burdened with a cloud of suspicion surrounding his every act. 
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Perhaps it may be well to recount these instances of cooperation 

between the Executive and the other Federal branches if only to devise 

formulas employing such degrees ~f collaboration as would strengthen 

pUblic confidence in govern~nt and otherwise promote the common good of 

the pUblic and its servants. During crises of confidence arising from 

allegations of criminal conduct by government officials, the separation 

of powers doctrine, if strictly embraced, might well serve to mitigate 

against and otherwise despoil the larger value of the rule of law applied 

to all, regardless of their political station. As this record indicates, 

Chief Executives of the past have, on appropriate occasions, forsaken 

claims of privilege of office and constitutionally guaranteed independence 

to cooperate with congressional and judicial investigations and have, in 

providing requested information, elected to serve justice. 


