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C. Our Military Applicants

Durihg the Vietnam War, 7,500,000 individuals served in uniform,

M?st served well under difficult circumstances, and 94% received
ﬁonorable Discharges, One-third of them served in Vietnam, where
56,000 lost their lives and 300,000 were wounded. Almost one in
twelve Vietnam era servic?hembers -- 500,000 ~- went AWOL ("Absent
Without Official Leave') one or more'times. Almost half of the
AWOL offenders were absenf for less than 30 days. Usually, they
were réprimanded or given a minor'(ﬁon—judicial)”punishment.

" More than one half of thesé offenders -- 325,000.-— left their
units for more than 30 consecutive days, fhereby'giving rise to

: x/.
administrative classification as deserters;™ over 10,000 never

returned., Of those who did return, about one-third (123,000) faced

court-martial charges, Many (55,000) avoided trial by accepting a
' : %%

"For the Good of the Service"——/ discharge, while another 68,000
did standgtrial, with all but 500 found guilty. The majority

(42,500) of those found guilty were punished and returned to their

‘units; the others were adjudged Bad Conduct (23,000) or Dishonorable

(2,000) Discharges, The remaining 63,000 had established a pattern
of misconduct which prompted.an administrative discharge: 43,000
were given General Discharges for Unsﬁitability,'and 20,000 received
Undesirable Discharges for Unfitness,

| The President's clemency program included the 100,000 who

had received Undesirable, Bad Conduct, or Dishonorable Discharges -~

*/ A 30 day absence subjects a serviceman to the maximum punishment
authorized for an Article 86 .UCMJ, absence without leave offense,
Judicial proof of desertion, however, requires more than proof of g

30 day absence, ’

%%/ "For the Good of the Service'" discharges were commonly known to us

T as discharges "in lieu of court-martial" described in service regu-
lations, SEE: Army Regulation 635-200, Chapter 10,
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plus the 10,115 who were still at large. Their offenses were often
very serioué ~- some AWOLs were for ds‘long as seven years =-- and
many’were'repeat offenders, This group comprised only one-sixth
of all AWOL offenders and one~third of all desertion offenders
during the Vietnam War,
In theadiscussion which follows, we tracé the general
experiences of our military applicants., 1In sequence, we look
at the following:
1. Background
; Induction or Enlistment in.the Armed Forces
. Early Experiences in tﬂe Military

. Requests for Leave, Reassignment, or Discharge

2
3
4
5., Assignment to Vietnaﬁ
6. AWOL offenses
7. Encounters with the Military Justice System
8. Effects of a less than Honorable Discharge
'1. Background |

Our military applicants were raiséd in small towns or on
farms (40%), and a disproportionate.number (30%) came from the
South, Generally, they camé from disadvantaged environments,
Many (60%) grew up in a brokén home struggling to cope with a
low income (57%). Most were white,. but a disproportionate per-
centage were black (21%) and Spanish-speaking (4%). Their average
IQ ﬁas very close to the national average. Nonetheless, over
three—-quarters dropped out of high school before joining the
service, while less than one-half of one percent graduated from
college, Despite the common‘belief that our applicants resisted

the war, our applicants were not articulate, well-educated



opponents of the war; almost none of them (0,2%) had applied for

a conscientious objector draft classification before entering the

military.
2. Induction or Enlistment in the Military

Our applicants began their~military careers at an early

|
|
age, Almost one-third enlisted at age 17, and over three—quarter%
wefe in uniform by their 20th birthday, Most (84%) enlisted ;
rather than be drafted, Our applicants represented the Army }
(63%), the Marines (23%), and to a lesser degree, the Navy (12%) |
and the Air Force (3%).
The reasons for enlistment varied from draft pressure to

the desire to learn a trade,ltb theAsimple absence of anything
else to do, Many of them saw the military as an opportunity to

/

become more mature,—-
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(Case #00148) Applicant enlisted after high ;sch.ool becuase he did not
want to go to college or be inducted into the Army.

(Case #02483) Applicant enlisted to obtain specialized training
to becane a microwave technician.

(Case #00179) Applicant enlisted at age 17 because he wanted a place to
eat and a roof over his head.

(Case #00664) Applicant enlisted because he was getting into trouble all
the time and felt that service life might settle him down.

As the Vietnam war expanded America's military manpower needs, the pres-
sures on recruiters became very intense. Many recruiters were helpful to our ]
épplicants by arranging entry into the preferred military occupational speci-
ality and geographic area of assigment':.*' | o

(Case #00356) Applicant enlisted at age 17 for motor maintenance training,
but instead was trained as a cook. This action caused him disappointment
and frustration. His grandmother contended that he was misled by the
recruiter. ' ' :

(Case #01371) Applicant started drinking at age 13 and was an excessive
user of alcohol. He was expelled from two schools after getting into
trouble with teachers because of his dislike and disrespect for authority.
He was turned down for enlistment by the Air Force. The Naval Recruiting
‘Officer told him to omit these facts fram his application for enlistment
in the Navy.

PROJECT 100, 000

Before the Vietnam War, the military -generally. had not accepted persons
for enlistment or induction if they had Category IV scores on their AFQT
test,** imposing an enlistment barrier at the 30th percentile, Some individuals scor
ing between the 15th and 30th percentiles were brought into the service
under project STEP.
In August, 1966, Secretary of Defense, Robert McNamara announced

Project 100,000 "to use the training establishment of the Armed Forces to

*The press for manpower led to improp rieties by recruiters and misunder-
standings by enlistees, which same of our applicants claimed were justi-
fications for their unauthorized absences.’

**The Armed Forces Qualification Test (AFQT) " was the basic test for
mental qualification for service in the military, administered at the Armed
Forces Entrance and Examination Stations (AFEES).
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help certain young men become more productive citizens when
they return to civilian life," Like STEP, Project 100,000
offered the opportunity and obligation of military service

to marginally qualified persons by reducing mental and medical

' standards governing eligibility, During its first year, 40,000

soldiers entered the military under this program, Thereafter,
it lived up to its name by enabling 100,000 marginally qualified
soldiers to join the service each year,

Military studies have inaiqatéd that the 6p§ortunity for
techhical training was the principal motivation for the enlist-
ment of Category IV soldiers, However, over half enlisted at

least party because of the draft pressure, Other reasons for

"enlistment were to travel, obtain time to find out what to do

with one's life, serve one's country, and enjoy educational

benefits after leaving the service. Despite their eagerness for

vocational training, many Category IV soldiers soon found them-

selves being trained in the combat arms —-- skills of little
significance in the civilian job market, Almost 40% of all \
soldiers in combat arms positions in 19 _ had Category IV AFQT

scores.——/ However, some of our less educated'applicants did

learn marketable skills, and 13% received a high school equivalency

certificate while in the service,

P
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Almost one=-third of our applicants (327) were allowed to join the
military despite pre-enlistment AFQT scores at or below the 30th percentile,
including-ene—half of 1% Whose—scores-were below the 10th pereentile—and-who
wérengene;ally~stasue6ri%y—iaeligihle,fnr_military~servtceu

(Case No., 00847) Applicant had an AFQT of 11 and a GT (IQ score ) of

61 at enlistment. He successfully completed basic
training, but went AWOL shortly thereafter.

(Case No. 0229) Applicant had an 8th grade education and an AFQT of

11. From a broken home, he was enthusiastic about

his induction into the Army, believing that he would
have financial security and would receive technical
training. His lack of physical agility and difficulties
in reading and writing caused him to fail basic training.
He was in BCT for nine months before he was gent to

AIT as a tank driver, He continued to have learning
problems in advanced training. This problem was
compounded by the ridicule of his peers who discovered
that he required several months to complete basic
training.

Not all of our Category IV applicants joined the service because of
Project 100,000, Some had other test scores qualifying them for enlistment
unde? the earlier standards. Nonetheiess, we suspect that many of our
applicants would never have been in the service were it not for Project 100,000.

Our Category IV appligants tended to be from disadvantaged circumstances.
Compared to our other applicants, they were predominantly Black or Spanish-
speaking (427 vs. 18%)* and grew up in cities (55% vs. 44%). Their families
struggled with low incomes (72% vs. 49%), and they dropped out of high school

(75% vs. 567). The quality of their military service was about the same as
that of our other applicants; however, they had no more punishments for
non-AWOL offenses (53% vs. 527) or non-AWOL charges pending at time of discharge
(13% vs. 127). Despite this, a greater percentage received administrative

Undesirable Discharges (68% vs. 57%).

% The first figure is the percentage of the Category IV soldiers, the second
refers to all other soldiers. )

¥
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We saw only the failures of‘Projéét 100,000 «<- never its successes.

.If our applicants were representative of all 100,000 discharged and fugitive
servicemen eligible for clemency, 35,000 of the latter had Category IV AFQT
scores, Of all Category IV soldiers during the Vietnam Era, _____z committed
AWOL offenses and were eligible for clemency. Of all Category I - II soldiers,
% committed AWOL offenses and were eligible for clemency.

3. Early Experiences in the Military

Our applicant's first encounter with the military was in basic training®*
It.was during these first weeks that our applicants had to learn the regimen
‘and routine of military life, F;r many, this was their firét experience away
from home and the first time they faced such'intense‘personal responsibilities,
Some of our applicants did not adjust well to thé demands placed on thea.
Homesickness and emotional trauma found expression ranging from commonplace
complaints and tears, to the more unusual conduct:

(Case No. 02483) Applicant went on aimless wanderings prior to advanced
training. He finally lost control of himself and

. knocked out 20 windows in the barracks with his bare
“hands, resulting in numerous wounds to himself,

Ethnic and cultural differences among recruilts posed problems for others
who did not get along well in the close quarters of the barracks environment.

(No. 0309) During boot camp, applicant,of Spanish heritage,

, _ was subjected to physical and verbal abuse. He recalls
being called '"chili bean" and ‘'Mexican chili'. His
ineptness also made him the butt of his boot camp units
Be wept at his trial when he recalled his early’
experiences that led to his AWOL,

(No. 10125) Applicant's version of his various problems is that he
could no longer get along in the Marine Corps. Other
Marines picked on him because he was Puerto Rican, and
wouldn't permit him to speak Spanish to other Puerto
Ricans and finally they tried to get him into trouble
N when he refused to let them "push" him around.

Women, in particular had unique problems, [51Js¢T

** Since 637 of our ag licants were Army, our discussion will center (unless
otherwise specifie g on Army procedures, which differ in degree from other

gervices, but not in substanceg. '
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(Case No. 00704) Applicant was a high school graduate with a Category 1
AFQT score and a GT (IQ test) score of 145, She
complained that other soldiers harrassed her without
cause and accused her of homosexuality. She departed
AWOL to avoid the pressure. i : |

|

Incidents of AWOL during basic training usually resulted in minor forms

of punishment. Typically, a new recruit would receive a non-judicial punishment ,

resulting in restriction, loss of pay, or extra duty. Seven percent of our

applicants were discharged because of an AWOL commencing during basic traininé.
Following basic t raining, pressures on the average soldier with family i

: |

or personal problems may have increased, incidental to a transfer to another |

|
|

unit ‘for advanced or on the job training. Altogether,_lO% of our applicants '
were discharged for an AWOL begun during advanced training. Individual
transfefs resulﬁed in breaking up units #nd'frequently intense personal friend-
ships. The AUWOL rate.tended to be ﬁigher for soldiers "in transit'" to new

assignments.——/

Many of our applicants were discouraged by training in an occupational

épeciality they feared would lead to Vietném.assignments. Others were trained

in jobs which they found unsatisfying and some of our applicants were given

details which made no use of their newly-earned skillsf

(Case No. 9488) Applicant found himself pulling details and mowing o
grass rather than working in his military occupational
speciality. He then went home and did not return for
over three years,

* Scheduling of schools, formation of units, persomnnel transfers and other
administrative actions may have led to delays, assignments to transient
billets, and temporary details of newly trained personnel to duties not
utilizing their skills. Also, military life, especially for lower ranking
enlisted personnel, required the performance of certain duties for which
no training was required, such as kitchen patrol and area cleanups.
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Otheré were still having diffiﬁulty‘adjusting to the many demands
of'military life., As in civilian employmeht circles, a daily routine had to
be followed, superiors had to be tréeated with respect and orders had to be
obeyed. The civilian's or service-member's failure to comply with these
expectations could result in his being fired, with ;ttendant loss of pay,
promotability and status, or transfer. But the servicemen may have violated
violated military custom or law which could lead to

disciplinary action. Altogether, over half (537) of our épplicants were

 punished for one or more militar& offenses other thaﬁ AﬁOL whi;h would not

have been criminal offenses in civilian 1ife. Only 3% were punished for
military offenses comparable to civilian crimes (such as theft or vandalism).
(Case No. 14392) Applicant had difficulty adjusting to the regimentation
of Army life., While he was in the service, he felt that
he needed to have freedom of action at all times. He
would not take guidance from anyone, was repeatedly
disrespectful, and disobeyed numerous orders. His
course of conduct resulted in’his receiving three non-
judicial punishments and three Special Court-Martial.
After training periods were completéd, our applicant . morale often
declined, This is probably due to the break-up of units with soldiers moved
to different duty assignments. Therefore, much of the closeness and camaraderie
of their early military life was disrupted., Many of our applicants faced more
loneliness than before, with personal and family pressures leading to numerous
ingtances of AWOL., A majority (527%) of our applicants were discharged for
AWOL offenses occurring during stateside duty other than during training.

4. Requests for Leave, Reasienment, or Discharge

Most of our applicants complained of personal or family problems during
their military careers. Parents died, wives had miscarriages, children had

illnesses, houses were repossessed, families went on welfare, and engagements

were broken.
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(Case No. 3289) The applicant failed the first, second and fourth
: grades, and quit high school in his first year because

he was uncofifortable there. He was drafted into
the Army and in view of his educational deficiencies,
was sent to a Special Training Company. His GT score
was 54 and his AFQT score of 14 placed him in Category IV.
During his 4 months and 19 days of creditable service
he was absent without official leave on five occasions.
He was motivated in each instance by his concern for
his grandmother who was now living alone and who he
believed needed his care and support.

The military has remedies for soldiers with these problems. They could
request leave, reassignment (compassionate,ror normal change of duty station),
and, 'in extreme cases, discharge due to a hardship. Unit 6fficers, chaplains,
attorneys of the Judge Advocate Gereral's Corps, and Red Cross workers were
there to render assistance within their meamns. Because of impatience,
bashfulness, distrust, or misinformation, many applicants never tried to solve
their problems through military channels. Other applicants indicated that
they tried some of these channels but failed to obtain the desired relief.

(Case No, 1244) Applicant's wife was pregnant, in financial difficulties

and being evicted; she suffered from an emotional
discrder and nervous problems; his oldest child was
asthmatic and an epileptic, having seizures that
sometimes resulted in unconsciousness. Applicant
requested transfer and a hardship discharge which
were denied, '
- The Department of Defense discovered that 587 of its clemency applicants

did ‘seek help from at least one military source before going AWOL. However,

only 457 approached their command;ng officer, and fewer yet approached an

officer above the Company 1eve1?‘! Only 1.3% of our applicants were granted

leave or reassignment to help them solve the problem which led to their AWOL.

By contrast, 8.67% had their leave or reassignment requests turned down.

(Case No. 74~436) Applicant received information that his pregnant wife

was in the hospital. She had fainted and fallen on
the edge of a coffee table and had started bleeding

internally., Applicant asked his commanding officer
for permission to return home after informing him
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of his wife's difficulty and of the risk of a
miscarriage., This request was denied, so he went AWOL.

Sometimes, the enormity of the problem made one period of leave
insufficient for the applicant's purpdse.

(Case No. 01336) While applicant was home on leave to get married, a o
hurricane flooded his mother-in-law's house, in which
he and his newly wed wife were staying. Almost the
entire property and his belongings were lost. He
requested and was granted a 2l1~day leave extension,
which he spent trying to repair the house, However,

j ' the house remained in an unliveable condition, and

| " his wife began to suffer from & serious nervous

condition. Applicant went AWOL for four days to ease
the situation., He returned voluntarily and requested
a Hardship Discharge or a six-month emergency leave,
both of which were denied. He then went AWOL.

Requests for leave or reassignment were matters within a commanding officer's.

*
discretion.
The Hardship Discharge offered a more lasting solution to the conflict

 between a soldier's problems and his military obligations, without the stigna
of most other administrative separations., To get a Hardship Discharge, he had

to submit a request in writing to his commanding officer, explaining the nature N

of his problem and how a discharge would help him solve it. The Red Cross
was often asked for assistance in documenting the request., Higher headquarters
was réquired to review the request and had the power to make final decisions.

None of our applicants received Hardship Discharges of course ==~ but ,

000 were granted during the Vietnam War to individuals who adequately

documented problems as required by service regulations,

* Requests for leave were matters within the Commanding Officer's discretion,
However, leave is earned at the rate of 30 days per calendar year (2% days
per month fo satisfactory service) and individuals often used leave substan-v
tially in excess of the amount they had earned. Commanding Officers could
not normally authorize 'advance leave" in excess of 30 days, even '"Emergency
Leave' was charged against the annual leave allowance. As a general rule
'was no procedure available to military personnel comparable to 'Leave
Without Pay" or a sabbitical leave as in the civilian sector. 2

\
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Obcasiohally, our appiicants requested reassignments not
because of their need to be close to home, but because of a
dislike for their unit or commanding officer, Though reassign-
meﬁts were not always easy to arrange,——/ a procedure was
adopted in light of the emerging &olunteer army to permit
persons with similar skills to switch jobs requiring similax

skills with a willing service member at a different installation,

The soldier who was conscientiously opposed to war could
apply for in-service conscientious objector status, Very few
of our applicants did. Only l.l%'took any initiative to
obtain this in-service sfatus, and only 0,5% made a formal
applicaﬁion. It is likely that the rate of C,O0, applications
and approvals would have bgen highef'if the services permitted
their judge advocates to take activé roles in the C.,O0,
application process at no cost to the service member (also
érue of Hardship Applications). While the soldier was entitled
t§ counsel at the various stages of the proceeding, counsel
was ndt furnished by the vaernment, and civilian counsel
could have been very expensive, Since the C.0, application
process is one of the most elaborate administrative proceedings

that an individual soldier may initiate, the average soldier

/ Reassignment practices varied with individual services; in
—* general, members could be transferred within command, with
minimal difficulty, major geographical reassignments re-
quired high level authority.
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would likely become confused without proper guidance in the
preparation of the application, its documentation, and pre-
sentation before the hearing officer, Moreo&er without
someone to make appropriate inquiries into the status of the
application, the soldier could easiiy become disillusioned and
frustrated by the delayé in processing. These delays might
have fun as long as four months -- and even 1oﬁger if the
serviceAmember failed to comply with all regulatory require—
ments or became frustrated and departed AWOL affer filing his
request (thereby stopping all favorable persbnnelvactions).
There are two types of conscienfious objector applications,
One resulted in reassignment to a non-combatant activity, while
.the other pro&ided for a discharge under honorable conditions,
‘Each tybe involves separate but similar procedures, Both
procedures put the burden of proof oﬁ the applicant, who was
required to submit statements on six separate questions con-
cerning the origin, nature, and implications of his conscientious
objection, The applicant héd to "conspicuously demonstrate
the consistency and depth of his beliefs."—’ It was difficult

for the inarticulate person to meet this standard.
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(Case No, 10402) For a year-and-a-half after he
was drafted, applicant tried to obtain
conscientious objector status, because
he did not believe in killing human
beings., He is minimally articulate, but
stated that even if someone was trying
to kill him, he could not kill in return.
He talked to his Captain and the Red Cross,
néither of whom found his aversion to
taking human life to be persuasive,
When his application was denied and he

was scheduled for Vietnam he went AWQOL,

After submitting his application, the soldier was inter-
~viewed by a chaplain and a military'psychiatrist. The chaplain
had to commént on the sincerity and depth of the applicant's
belief, and“the psychiatrist evaluated him for mental disorders,
One of our applicants alléges a difficuit time with a psychiatrist
he consulted regarding a c.o. application,

(Case No., 0472) Three years after enlisting in the Navy,
applicant made several attempts to be |
recognized as a conscientious objector,

He spoke with chaplains, legal officers,
doctors, and a psychiatrist, He told the
psychiaftrist of his opposition to the war
in Vietnam and of his heavy drug use,

The psychiatrist threw his records in his






(Case #
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From the time of his arrival at his

Navy base, appliﬁant consulted with
medical, legal, and other officers on

how to obtain a discharge for conscientious
objection.. He was told that the initiative
for such a discharge would have to be taken
by the Navy,_so.he would have to demon-
sfate that he was a cénscientious objector,
He then went AWOL to prove his beliefs,
Following his conviction for that brief
AWOL; he reqﬁested a discharge as a |
conscientioﬁs objector, His request was

denied,









Still other applicants indicated that combat experience was a source of
personal fulfillment.
(Case: #0423)  Applicant, who was drafted, was pleased by his
' assignment to Vietnam because of his confidence
in his training and membership in a cohesive,
elite unit,
In fact, almost one-half of our applicants who served in Vietnam had volunteered
either for Vietnam service, for Combat action, or for an extended Vietnam tour.
They enjoyed the close comradeship of combat situations and felt a sense of

accomplishment from doing a difficult job well. Occasionally, an applicant indi-.

cated he went AWOL because of his inability to extend his tour in Vietnam.

(Case # 8232) While in Vietnam, applicant tried to extend his tour
but his request was never answered. He was told much
later that he would have to wait until he returned

_ stateside, he was told that he could not return, so he
_ went AWOL, He had derived satisfaction from his work in
Vietnam because he was respected, and he found the
N atmosphere close and friendly.

Combat experience for some applicants also produced a sense of

uneasiness about the cause for which they were fighting,
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(Cdse #03697) Applicant was successfully pursuing his military
career until he served in Cambodia assisting the
Khmer Armed Forces. He began to experience internal
conflicts over the legality and morality of Army .
operations in Cambodia., This reinforced his feelings
and resulted in disillusionment.

Our Vietnam Veteran applicants frequently articulated severe readjustment
problems upon returning to the Upited States. This "combat fatigue'" or 'Vietnam
'syndrome” was partly the result of the incessant stress of lifé in cpmbat.

(Case #2892) After returniné froﬁ two years in vie£nam, applicant

felt that he was on the brink of a nervous breakdown.

He told his commander that he was going home and could
be located there, if desired. He then went AWOL from his

. duty station. : . .
‘ Two-fifths of our Vi applicants (11% of all military appli-

. .
Q}K}i cants) “experienced severe personal problems as a result of their tour of duty.

J . .
These problems were psychological (45%), medical (34%), legal (17%), financial (8%),

or familial (5%). One third of their psychological and medical problems were
permanent disabilities of some kind, They often complained that they had sought
help, received none, and departed AWOL as a. consequence,

(Case #2065) (This is a continuation of the case of the American
Indian who received a Bronze Star for heroism). After
applicant's return to the United States from Vietnam,
he asked his commanding officer for permission to see
a chaplain and a psychiatrist, He claimed that he was
denied these rights, so he decided to see his own doctor.




(#2065) cont'd  He was given a psychological examination and was
referred to a VA hospital, After a month of care,
he was transferred back to camp. He again sought
psychiatric care, but could find none. Later, he
was admitted to an Army hospital, = One examining
psychiatrist noted that he needed prompt and fairly
intensive short-term psychiatric care to avert further
complications of his war experience. His many offenses
of AWOL were due to the fact that he felt a need for
psychiatric treatment but was not receiving it,

- Our Vietnam veteran appli_.ants frequently complained that upon return to

stateside duty, they encountered a training Army and the routine of peacetime duty
lacking the satisfaction of the more demanding combat environment. Some adjustment
problems may have resulted from their injuries.

(Case #08349) After his return from Vietnam, applicant was frustrated
over his inability to perform his occupational speciality
as a light vehicle driver due to his injuries. His work

'was limited to details and other menial and irregular
activity that led him to feel '"like the walls were closing
in on'me." He then went AWOL,

Unfortunately, other soldiers who had never seen combat experience were

' sometimes unfriendly to those who had, adding to the combat veterans' readjustment

problems.

(Case #81&5) While in Vietnam, applicant saw much combat action and re-
ceived numerous decorations, He was an infantryman:and
armor crewman who served as a squad and team leader. He
participated in six combat compaigns, completed two tours
in Vietnam, and received the Bronze Stars for heroism,

In one battle, he was wounded -- and all his fellow
soldiers were killed. His highest rank was staff sergeant
(E-6), Upon his return from Vietnam, he went AWOL because
of harassment from fellow servicemen that he was only a
"rice paddy NCO" who would not have his rank if not for the
war,

Veterans of other wars usually came home as national heroes, The Vietnam
veteran, however, was greeted coolly., Some of our applicants were disappointed by
the unfriendly reception they were given by their friends and neighbors. Many
Vietnam veterans, deeply committed to the cause for which they had been fighting,
were unprepared to return home to the attitudes of Americans in the midst of

controversy over the war,
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(Case # ) Applicant received a Bronze Star and Purple Heart
in Vietnam, He wrote the following in his appli=~
cation for clemency: 'While in Vietnam, I didn't
notice much mental strain, but it was an entirely
different story when I returned., . I got depressed very
easily, was very moody, and felt as if no one really
cared that I served their country for them. And this
was very hard to cope with, mainly because while I
was in Vietnam I gave it 100%. I saw enough action for
this life and possibly two or three more. I hope that
someone understands what I was going through when I
returned,"

(Case # 8145) On his return from combat in Vietnam, applicant found
it difficult to readjust to stateside duty. He was
shocked by the civilian population's reaction to the '
war and got the feeling he had been '"wasting his time.

6. AWOL Offenses:

By going AWOL, our applicants committed at least one of three specific
military offenses: AWOL (Article 85, UCMJ), Desertion (Article 86, UCMJ), and
Missing Movement (Article 87, UCMJ), Of the three, desertion was the most serious

offense, To commit desertion, our applicants had to be convicted of departing

with the intent to avoid hazardous duty or stirking important service (the most

serious form of desertion), or absenting himself with intent to permanently remain
away., Though the military service adminisfrétively'classified most of our appli-
cants as deserters,(usually\because-they.were gone for periods in excess of 30 days),
only 9.2% of our applicants were convicted of the offense 6f'desertion. Desertion
convictions were difficult to obtain because'of the difficulty proving the intent
element of the offense (e.g. intention to remain away permanently, etc.)

A soldier could be convicted of missing movement when he failed to accompany

his unit aboard a ship or aircraft transporting them to a more strategic position.

. Only 0.97% of our applicants were convicted of missing movement,

e A am——_ e
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The majority of our applicants - 90% - were convicted of AWOL.. Almost
one-fourth of our applicants sustained an AWOL conviction for failure to report
for transportation to Vietnam. AWOL was the easiest form of unauthorized !

absence to prove and the lesser included offense of desertion. Hence, where

the evidence did not establish the intent element of desertion, a military

|
1
t

court could still return a finding of AWOL. i
There were recognized defenses to the various chargesof AWOL, However, the app%icant
had to establish credible evidence of a defehée'to,aﬁoid conviction once the éovern;
ment‘eétablished a Pima facie case. Tﬁis was often difficult to do, and provoéed

some unusual explanations.



i countryside with a sergeant, when he and the sergeant

g

(Case #16332) Applicant states he was traveling across the Vietnamese "/'c-'ff
|

were captured by the Viet Cong. He was a POW for two
months before he finally eicaped and returned 30 pounds'
lighter and in rags, to his unit. His unit commander
did not believe his story, and his defense counsel

- advised him to plead yuilty at his trial.

Our military applicants went AWOL from different assignments, for different
reasons, and under a variety of circumstances. As descriped earlier, 7% left from
basic training, 10% from advanced individual training, 52% from other stateside
duty, 24% because of assignment to Vietnam, 3.47% from Vietnam, and 1.,3% from

Vietnam leave. The remaining 2.3% went AWOL from overseas assignements in countries

other than Vietnam.

As a criminal offense, AWOL is peculiar-to the militéry. va a student leaves
his school,.hé might be expelled. If an employee leaves his job, he might be fired
~and suffer from a loss of income. But if a'serviceman leaves his post, he might
not only be fired, but also criminally convicted,tfined and imprisoned. These extra
sanctions are necessary =-- especially in wartime -- to maintain the level of military
discipline vital to a well-functioning Armed Forces., Desertion in time of Congress-
ionally-declared\war carries a possible death penalty, and most of the offenses
committed by éur ;pplicants could have brought them long periods of éonfinement. Such
swift, certain, and severe penalties are.necessafy'to deter military misconduct even
in the face of enemy fire,

In light of this, why did all of our appliéants go AWOL? Why did an estimated
500,000 soldiers go AWOL during the Vietnam War? - Almdst 4,000 of our applicants were
Vietnam cémbat veterans, yet they risked -- and lost-- many privileges and veterans
beﬁefits as a result of their offenses.

Though the general public frequently assumeﬂ that many unauthorized absences
during the Vietnam era were motivated by conscientious opposition to the war, and
this was a factor motivating this program, only 4.6% of our military applicants went
AWOL primarily because of an articulated opposition to the war.* An additional

1,8% went AWOL to avoid serving in combat.

%* By coincidence, this 4.6% figure correspohds to the 4.6% of all cases in which

our Board identified conscientious reasons (mitigating factor #10). It is very
close to the . % conscientious objection figure cited by the Defense Department’s

clemency program and the 3.67 finding of an earlier AWOL study.9
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While another 9.7% left because they did not like the military; both reasons
may have implied an unarticulated opposition to the war. Thus, at most, only

10% of our applicani'!s offenses fit the broadest possible definition of conscien-

ticus objection.

(Case #03285) Applicant decided he could not conscientiously remain
in the Army and went to Cariada where he worked in a civilian
hospital. Prior to his discharge, applicant stated: "In
being part of the Army, I am filled with guilt. That guilt
comes from the death we bring. I am as guilty as the man
who shoots the civilian in his village. My being part of the
Army makes me just as guilty of war crimes as the offender."

A small but significant 1.8% of our. applicants went AWOL because of post-

combat psychological problems,

(Case #8887) Applicant received a Bad Conduct Discharge for an AWOL between
16 March and 28 Vovember 1970.- This AWOL was terminated by
surrender in Czlifornia. Applicant went AWOL because he was
"disturbed and confused' upon returning from Vietnam. He
described himself as "really weird, enjoying killing and stuff
like that", and as being "restless". During the AWOL, he was
totally committed to Christ and the ministry.

In some instances, an applicantfs actions seemed beyond his reasonable control.

(Case #05233) Applicant participated in 17 combat operations in Vietnam. He
was medically evacuated because of malaria and an acute drug-
induced brain syndrome., He commenced his AWOL offenses shortly
after he was released from the hospital. Since his disclmrge,
applicant has either -been institutionalized or under constant
psychiatric supervision. :

Approximately thirteen per cent of our applicants left the military alleging
.denied requests for hardship leave, broken promises for occupational assignments
and improper enlistment practices, or other actions by their superiors which might

have been percéived as unfair,

(Case #0751) Applicant enlisted for:the specific purpose of learning aircraft
maintenance, but instead was ordered to Artillery school. When
he talked with his commanding officer about this, he was told
that the Army needed him more as a fighting man,

(Case #4793) Applicant, a Marine Sergeant (E-5) with almost ten years of
creditable service, requested an extension of his tour in
Ckinawa to permit him time to complete immigration paperwork
for his Japanese wife and child., Several requests were denied.



(Case #0649)

(Case #0269)
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Upon return to the United States, he again requested time, in
the form of leave., He was unable to obtain leave for five
months, until it was granted after he sought help from a
senator, Applicant relates thai his First Sergeant warned him,
before he left on leave, that "he was going to make it as hard
for him as he could" when he returned, because he had sought
the assistance of a senator..

Applicant enlisted in the Army for a term of three years,

specifying a Jjob preference for electronics. The recruiter

informed him that the-electronics field was full, but that if

he accepted assignment to the medical corps he could change his

Jjob after entry onto active duty. Once on active duty, applicant
was informed that his MOS could not be changed. He was unsuccess=-
ful in obtaining the help of his platoon sergeant eompany commander
and chaplain, so he left AWOL,

Applicant states that his’father, who had suffered for three years
from cancer, committed suicide by hanging. His family's resources
and morale had been severely strainéd by the father's illness

and death. Applicant spent a period of time on emergency leave

to take care of funeral arrangements and other matters. At the
time, his~mother was paralyged in one arm and unable to work. v
Applicant sought a hardship discharge, but after three weeks
of waiting his inquiries into the status of the application revealed
that the paperwork had been lost. Applicant then departed AWOL,
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Most of these violators were AFQT Category IIT or IV individuals, many
of whom were only marginally fit for military service at the time of their
enlistment.

(Case #14813) Applicant has a- category IV AFQT score. He
went AWOL because he was apparently unaware of
or did not understand the Army drug abuse program.
The corrections officer at the civilian prison
where he is incarcerated believes that applicant's
retardation, while borderline, makes it impossible
for him to obey rules and regulations.

Sixteen percent committed their offenses because of pérsonal reasons--
usually medical or psychological problems. Half of their problems were
related to alcohol or drugs.

(Case #01371) Applicant started drinking at age 13 and was an
. excessive user of alcohol. Awaiting court-martial

for one AWOL offense, applicant escaped but
voluntarily returned shortly thereafter. He
claimed that his escape was partly the result of
his intoxication from liquor smuggled in by another
detainee. A psychiatrist described him as emotionally
unstable, unfit for military service. '

[y

The bulk of our military applicants--41%--committed their offenses because
of family problems. Sometimes these problems were severe; sometimes not.

(Case #00191) Applicant commenced his absence from a leave status
because of his father's failing health and his mother's
poor econcmic prospects. He had applied twice for
hardship discharges before his offense. While appli-
cant was AWOL, his father died of a stroke. His mother
was left with a pension of $22 a month; she was a polio
victim and unable to work. ’
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Finally, twelve percent went AWOL for reasons of immaturity, boredom, or
Just plain selfishness. These tended to be people who could not--or would not--

adjust to military life.¥

(Case #14392) As a youth, applicant experienced numerous conflicts with
his parents and ran away from home on several occasions.
He joined the Army because there was nothing else to do
in the rural community in which he was raised. Applicant

had difficulty adjusting to the regimentation of Army life,
and he went AWOL four times.

'Our_typical applicant went AWOL three times; over four-fifths went AWOL more
~than onée. AWOL offenders tended-to be 19 or 20 when they committed their first
offense, 20 or 21 when they committed their last offense.
Their first offense occurred between 196851970, and their last between
1969-1971. Typically, their last AWOL was their longest, lasting  months.
At the time of their last AWOL, they had usually accumulated  to_ months of
creditable military service time; ____% had six.months or more of creditable
service, enouéh to qualify them for veterans benefits. Only 1.1% used any force
-to effect their escape from the military.
While AWOL, almost all of them (81%) were employed.full;time. Only 8% were
unemployed. Often they were working in jobs where they would have been fired,
lost their union membership, or had their trade license revoked if their AWOL status

had been known.

(Case #00230) During his AWOL, applicant found employment as a tile and
carpet installer. He became a union member in that trade.

*This 129 figure is considerably less than the 28% of all cases in which our Board
identified selfish and manipulative reasons (aggravating factor #5). The reason
for this discrepancy is that many of the family problems cases involved such minor
difficulties that we had to regard the AWOL offenses as a selfish neglect of
military responsibilities.



—

1W-0-23

(Case #08145) During his AWOL period, applicant worked as a carpenter |
to support his sister's family. ILater, he worked as a ;
security guard. : 1
Over three-quarters (76%) either returned to military control immediately or

t
i

setﬁled in their home towns under their own names. Most carried on life just

as»they had before they joined the serviece. Another 13% settled openly in the
United States, and 6% settled in the foreign country where they had been assigned'
(often Germany). Only 5% became fugitivés: 2% in Canada, 2% in other foreign !

countries (often Sweden), and 1% in the United States.

He never changed his name or tried to conceal his
identity. '

(Case #00847) Applicant went back to his old job after going AWOL. : {
|
|
Slightly over half (52%) of our applicants were arrested for their last
AWOL offenses. Some efforts were made to appréhgnd AWOL soldiers, but those
efforts were startling ineffective. Normally, an AWOL offender's commanding officer
sent a letter to his address of record withiﬁvten days of his absence. He also
completed a form, '"Deserter Wanted by the Armed Forces" which went to the military
police, the FBI, and eventually the police in the soldier's home of record. Either
the local police never received their copies, or they were unwilling to arrest
AWOL offenders. We had countless applicants who lived openly at home for years until
they surrendered or were apprehended by coincidence (for example, through a routine
police check after running a red light). 1In some cases, the military itself did not
seem that interested in locating AWOL soldiers.
(Case #03697) Applicant had a duty assignment at a military office in
Germany. He experienced a .great deal of tension, frustration,
and restlessness, culminating in a feeling one day that he ,
‘touldn't face" going to work. He remained at his off-post home
during his AWOL. His office made no effort to contact his wife
during the entire period of his AWOL. He drank heavily, became
anxiety-ridden, and concealed his AWOL status from his wife by
feigning to go to work each morning. He was eventually appre-
hended when his wife, concerned over his strange behavior, called

his office to ask his’ co-workers if they knew what was wrong with
him. They had not seen him in months.
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Most apprehended AWOL offenders were arrested by civilian police. They were
kept in local jails until they could be delivered to a central "pick-up" facility,
often a period of several days. Military police were usually available to AWOL

soldiers only in the immediate vicinity of military bases.
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7.  Encounters with the Military Justice System

Upon returning to military contro;, our applicants had to face some form
of discipline. Some (14%) faced other charges in addition to AWOL or Desertion.
In all cases, their last AWOL offenses factored in their discharge under other
than honorable conditions. Hundreds of thousands'§f other AWOL offenders were
more fortunate. They received more lenient treatment and later were discharged
under honorable conditions. About twenty-two percent of our épplicants had
records refleéting at least one period of unauthorized absence for which no
punishment was indicated. . .

Most of the Army soldiers who were AWOL for over thirty days were processed,
upon their return to militar& control, through a Personnel éontrol Facility
(PCF) formerly known as Special Proceésing Detaéhménts. These were units with
{heir own billets and chain of command, It was-ffom this command structure

that the decision was made, in appropriate cases,’to confine retwming offenders.

Life at these facilities was not always easy for our applicants. While there

were sonme oppor{unities for simple tasks, boredom, anxiety and petty crime
vere commonplace, making life difficult,

(Case #08349) Applicant voluntarily surrendered himself to an Army post
near his home town. He found conditions in the personnel
control facility intolerable due to the absence of regular
work, the prevalence of crime, and the continued lack of
regular pay. He went AWOL again one week later,

Whiie in the PCF, our applicants were processed for administrative or

court-martial action. At the outset, they were briefed by a JAG officer

(a military attorney) who advised them generally what dfsciplinary actions to

. expect. They were told about their opportunity to request a discharge in

lieu of court-martial.

Some first offenders were quickly re-integrated into military life.
Others faced more uncertainty about their fates., They had to decide,

in most instances, whether to proceed to a trial or accept an adminigtrative
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discharge., The decision to go to trial usually carfied the risks of conviction,

a period of confinement,‘and Perhaps a punitive discharge. Their stay in the

PCF or pre-trial confinement might be lengthened due fo delays essential to
attorneys preparing their cases. On the other hand, after service of confinément,
they woula be able to return to active duty, and serve out their enlistment

vhich would be extended by the equivaleﬁt of time they were AWOL and in confinement.
Even if a punitive discharge had been adjudged, a return to active duty was
frequently permitted as a reward for having demonstrated rehabilitative potential
while confined. - If no further problems developed, they would separate from the
service with a discharge under honorable ponditions and entitlement to many

. veterans benefits. |

The decision to accept an administrative discharge in lieu of trial amounted
- to a‘waifer of trial, a viftual admission of guilt, and a discharge under less
than honorable conditions. However, the administrative process was speedier,

so they could return to their personal and family problems; they avoided confinement,
and'they did not‘have to risk a return to military life with a convictioﬁ that
night set them apart from other sbldiers and lead to further disciplinary
problems, Though they were acquiring a‘stigmatié discharge (which many felt

as a consequence of their experiences while AWOL, would not be a major liability)
theykwere avoliding a federal criminal conviction.

Thus, the choices for the.average 18 to 20 &ear old were very difficult,
Many of those who chose the administrative discharge route did so to get away
from the PCF or further pre-trial confinement. Others found their return to
military control too difficult an adjustment and departed AWOL again, putting

the.decision off until they again returned to military control,
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‘If our applicant had established what his commander felt was a pattern of
misconduct,* the commander might decide that he was no longer fit for active
" duty. The commander would then notify the soldier.of his proposed action and
the soldier would have to fight the action by demanding & board of officers.
Otherwise he would waive his right to such a board. If he asked for the Board,
the convening authority would then detail at least three officers to hear
the evidence, as presented by the government,.and as rebutted by the respondent
and his detailed military defense counsel. The Board was then authorizedl
to make & finding that the soldier was either unfit or unsuitable for further
military duty, if they believed he should be discﬁarged. They could also |
find that he was suitable for retention., If they found a basis for discharge,
- they were then obligated to recomménd an eppropriate discharge classification.
If they found the soldier unsuitable, the norﬁal ieéommendation to the convening
authority would be discharge under honorable conditions. However, while an
honorable classification was also possible if unfitness were found, the usual
result in such a case was to recommend an undesirable discharge. Once the
Board made its findings, the convening authority had to implement the Board's
decision, or take some other action as provided by-the service regulations.
Though the convening authority in the Army mey make no disposition more
severe than rendered by the Board, that is not true in the Air Force.
The line between the unsuitability dischargg and the unfitness discharge
was often'as fine one,** lacking clear distinction; yet the choice between
them affected an AWOL offender's reputation and eligibility for veterans benefits

for the rest of his life.

* DOD Directive 133211k provides for early separations for soldiers frequently

involved in disciplinary problems or drug abuse., Overt homosexuality may also

. cause separation for unfitness in some services, as well as established
‘pattern of shirking and unsanitary habits (generally repetitive VD).

*¥* The rule-of-thumb often applied is that an Unsuitability Discharge went to a
soldier "who would if he could, but he can't" -~ in other words, to -~omeone with:

a psychological problem or inaptitude. Also included is bed wetting,-and financ 1
irresponsibility. An Unfitness Discharge went to a soldier with more of an
attitude problem, "who could if he would, but he won't."
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(Case # 8328) Applicant was under consideration for an unsuitability discharge.
A military psychiatrist indicated that he suffered from a
character and behavior disorder characterized by "impulsive,
escape~type behavior" and "unresolved emotional needs marked
by evasion.of responsibility". Because of this diagnosis
of a severe character and behavior disorder, he espected
a General Discharge, Shortly before his discharge, a racial
disruption occurred in his company, in which applicant took
no part. This disruption led to the rescission of a lenient
discharge policy, and applicant was given an Undesirable
Discharge for unfitness.

The more common administrative procedure, accounting for the discharge of
hS% of our applicants, was the "For the Good of the Service" discharge, in lieu
of court-msrtial,¥* which was granted onl& at fhe request of a soldier facing
trial for an offense for which a punitive discharge could be adjudged. Until
récently, it did not require an admission of guilt -~ but it did require that
the AWOL offender waive his right to court-martial and acknowledge his will-
ingness to accept the disabilities of a discharge under other than honorable
conditions (e.g. undesirable discharge). Although nomcof our applicant were so
fortunate, a few AWOL offenders received General Inscharges through "Good of the
Service" proceedings.

Our applicants did not have a right to a discharge in lieu of court-martial,
They could only meke a request. To qualify, for. the discharge, the AWOL for
which the applicant was facing trial had to range between 30 days and a year and
a half, depending on the standards set by the convening asuthority where the

‘applicant returned to military control.

(Case # 0664) Applicant was absent without leave twice for a total of

almost one year and two months., He applied twice for a discharge

in lieu of court-martial for his AWOL's, but both requests
vere denied.

Occasionally, our applicants indicate they went AWOL specifically to qualify for
a "Chapter 10" discharge.

(Case #15528) After his third AWOL, applicant requested a discharge in
lieu of court-martial which was denied. He then went AWOL
three more times, He told an interviewing officer after his
6th AWOL that he had gone AWOL in order to qualify for a Chapter
10 discharge.

% This is commonly called the "Chapter 10" discharge within the Army; referring
to A3635-200 Chapter 10,



AWOL' offenders who gualified for a discharge in lieu of trial rarely chose to ;
a face court-martial. The desire was often stroné tp leave the PCF or get out

of pre-trial confinement, If a soldier was granted a‘Chapter 10 discharge, he

.ﬁas usually allowéd to leave the PCF or confinement within one week aftef his
application., One to two months later, he was given his discharge;‘ Occasiondlly, %
our abplicants indicate they went home expecting to receive a General Discharge,

only to get an Undesirable Discharge.¥

Whether one of our applicants was better off -~ or worse off ==~ for
receiving an administrative discharge in lieu of trial is hard to say. On the
one hand, it prevehted him from facing.a court-martial and the-risk of a punitive
discharge and imprisonment. On the other hand, he relinguished a~fulfopportunity

to defend the charges against him. He might have had been acquitted or had

 his charges dropped. He might also have been éonvicted but not discharged,

giving him another chance to earn an Honorable Discharge., Even if convicted

and a discharge adjudged, he might have obtained a suspension, and ultimately

" a remission, of the discharge after a period of good conduct#.

Our applicants who received discharges in lieu of trail generally were

those whose last AWOL ended between 1971 and 1973, The likelihood of receiving

a discharge was greater if their AWOL had been no more than one year in length,

* While it was a permissible practice in the Army at some installations prior to
197 for an accused to condition his request for discharge in lieu of trial upon
his being granted a General Discharge under honorable conditions, they were

rarely granted. Thus, in order to speed the discharge application, many soldiers

- requested discharge, acknowledged that they might be given a UD, but requested

that they be furnished a GD in a separate statement. This may account for
some misunderstanding by many applicants as to the discharge they would re-eive,

See case #8349 above.
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The following two tables relate the effects of year‘of discharge and length of
_lést AWOL on the fype of punishment which our epplicants received,
YEAR OF DISCHARGE ’

‘1966» 1967 1968 1969 1970 1971 1972 1973 |

UD = in lieu of trial 3% 1% 1% 37% 3% 67F 62%  56% !

UD - Unfitness 266 25%  erh  19% 106 1% 6% 12% |
Punitive Discharge L% ™% 62%  s5W% 56% 21%  32% 32%
(court-martial)

LENGHT OF AWOL

|
|
, |
0-6 Months 7=12 Months over 12 months

' UD - Discharge in lieu of tiral 50% 5% 36%
| UD - Unfitness - 2% 10% %
Punitive Discharge | . 29% o L5% 57%

(court-Martial)
| It is worth noting that 51% of our AFQT Category IV applicants received discharges
' in lieu of trial compared to 44% of our Category II and III soldiers, while only
32% of our Categbry I servicemen were ousted by that process. Blacks were about
- equally as likely as whites to receive Chapter 10 discharges (46% versus LLi%),

but Spanish-speaking soldiers received a very disproportionate share (66%).
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Some of our applicants requested -- or the military insisted --
that they fagé court-martial for their offenses. In a court-martial,
they had greater opportunity to deny o explain all charges brought
agéins%&hem, with benefit of counsel and with full advance knowledge
of the prosecution's case. They also faced the threat of a punitive
discharge and imprisonment .- An accused soldier enjoyed at least as
many rights at trial as an accused civilian. Usually, his court-
martial took place very promptly, limiting pre-trial delays (and
therefore, confinement or res%dence.at the PCF) td th or three months

.at most.

There were three forms of court-mariial. The Summary Court-
Martial consisted of a hearing officer (summary court officer) who
called witnesses for the prosecution and defense, rendered a verdict,
and adjudged sentence. The summary court adjudged no sentence greater
than confinement at hard labor (and then only if the accused was in
pay grade E-4 and below) for one month, hard labor without confinement
_for 45 days, reduction to the lowest enlisted pay grade (except soldier's
in grade E-5 and above could be redﬁcéd on1y to the next inferior pay
grade), and forfieture of two-thirds of one month's pay. After 197_;_
no confinement could be adjudged unIQSS'the accusedbgﬁs}epresented'by

counsel (as a consequence of the ruling by the Supreme Court in

~Argisinger v. United States o ). No transcript of the

trial was kept and there was no judicial review. However, a summary

court never sat in judgement without the express consent of the accused,
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who could refuse the court and leave to the convening authority the
dedision‘whether to refer the charges to a higher court. Altogether,

- 16% of our applicants faced a summary court-martial at least once.

.The Special Court, experienced by 54% of our applicants was
similar in composition and procedufe»to the General Court faced by
13% of our applicants. An accused facing a Genera].or Specia1'Court
was tried by a court of officers (jury) dnless the accused speqifica]ly
requested that at least onefthirq of the court be enlisted memberé
'(usuaily of higher rank). A military judge, since ]969, normally
presided over the frial; and the accused was entif]ed to request
that the military judge, alone, heér the'case and adjudge sentence.
In the absence of a military judge, the‘President of the court of

members (the senior member) presided over the trial.

The accused was entitled to legally qualified defense counsel
after 1969. The service detailed a defénse counsel to the accused,
and permitted him any counsel he requested by name, provided the
attorney was "reasonably available". Neither of these counsel was
at the expense of the aécused. The accused could also have his own
’.civilian attorney. It was not uncommon for the defendant at a
Special ¢r General court to have more than one attorney as counsel,

-often at no expense to him.

The rules of evidence were followed and a verbatim record of
}IF/ .
trail was required>an adjudged punitive discharge was to be affirmed
on appeal. Otherwise a summarized record was kept at special courts-

martial.
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The Special Court could adjudge nohﬁentence greater than con-
finement at hard labor for six months, forfeiture of two-thirds pay
for six months, reduction to grade E-1, and a Bad Conduct Discharge.
As the Army did not routinely order a verbatim record be kept, the
Bad Conduct Discharge was adjudged only where the.convening authority

expressly authorized the Special Court to adjudge a punitive discharge,

The General Court could adjudge any sentence, including death and
life imprisonment as authorized by the Uniform Code of Military
_Justice or the Table of Maximum Punishment, as appropriate. It also
adjudged the Dishonorable Discharge in addition to the Bad Conduct
Discharge, a]though total forfeiture of pay and allowances were also

. ordered.
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Altogether, 40% of our applicants stood court-martial for their last AWOL
offense.* About of them pled '"not guilty." All were convicted and all
but a few received punitive discharges. They were further sentenced to pay
forfeitures, reduction~in-rank, and imprisdnment for typi;ally five to eight
months. Their sentences were often reduced through the automatic review of the
Court of ﬁilitary Review. Our coufi-martialed.épplicants' final sentences aver-
aged five months, with only 2% having to serve more than one year in prison.

Our applicants who were punitively discharged had Fﬁeif cases reviewed for
errors'of law by a JAG officef responsible to the court-martial convening author-
ity. They were furfher reviewed for errorsfoflfact or law by a Court of Military
Review (previously known as Boards of Review) and occasionally by the Court of
Military Appeals.

Few of our applicants voiced objection to the fairness of their trials, though

some complaints were heard.

(Case {#00423) Applicant, a Vietnam veteran, sustained some sort of eye
: injury (probably in Vietnam) which caused his retina to

become detached. He is now nearly blind in one eye. At
trial, his counsel attempted to introduce the testimony
of his attending ophthalmologist to prove that he absented
himself to obtain medical treatment, not to desert. The
military judge refused to admit the ophthalmologist's
testimony, in the absence of independent evidence of its
relevancy. His decision was upheld on appeal.

Sentgnces‘under 30 days were usually served at the post stockade. Convicted
but undischarged AWOL offenders sentenced to more than one mohth of imprisonment
were transferred to the Army Retraining Brigade at Fort Riley, Kansas. Efforts
were made to rehabilitate the offender and enable him to complete his military

service successfully. However, many were habitual offenders. For others, military

* The percentage tallies for the three types of courts-martial add up to more than
40% because many of our applicants faced court-martial for more than one AWOL
offense. : \
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life became even more difficult after confinement,

(Case #356) - As the result of a two-month AWOL, applicant was con-
victed by a summary court-martial and sentenced to
confinement, After his relecase and return to his former
unit, he was constantly harrassed, ridiculed, and assigned
to demeaning work. He found this intolerable and he went
AWOL again.

Those who were pending punitive discharges and had received sentences of
over 30 days were sent to the Disciplinary Barracks at Fort Leavenworth, Kansas.
Approximately 170 soldiers were still serving their terms when the President's
Clemency Program was announced. They were all released upon their application

for clemency.

Effects of the Bad Discharge

.All of our applicants had one experience in.common: they all received bad
discharges. Sixteen percent received Undesirable Disgharges for Unfitness and
45% received Undesirable Discharges in lieu of court-martial. Those who faced
coutt—martiél and received punitive discharges received Bad Conduct Discharges (38%)
or Dishonorable Discharges (2%). In some states-a court-martial conviction, parti-
cularly if a discharge or confinement over one year were adjudged, may impose the
same disabilities as a felony conviction in the civilian courts. Thus, some of our
applicants may have jeopardized their voting and property rights and the opportunity
to obtain certain licenses by virtue of their pﬁnitive discharge.

What was more important to our applicants was the effect of discharge on their
ability to get veterans' benefits and obtain a job. Some were caught in a downward
gpiral: they could not afford to train themselves for é skilled job without veterans
benefits. Employers would not hire them for other jobs because of their discharge.
They then could not receive unemplovi:ent compensation because of their discharge.

 (Case #08062) Following his discharée, applicant sought employment in

the area of his military training as a finance clerk. He
wanted to study to become a CPA, but was financially unable



(Case #08232)

A number of studies have shown that employers discriminate against former

[V -3¢

without benefit of the GI Bill~-from whose benefits

he was barred. Finally he found employment as a

truck driver for small trucking firms and is now

earning $70 per wecek. He could have earned more with

the larger trucking companies but they refused to hire |
him brcause of his discharge. '

|
Applicant, a Vietnam veteran, was unable to find work ;
for his first month after discharge because everyone ,
insisted upon knowing his discharge. He finally found work
as a painter but was laid off five months later. Because
of his discharge he was denied unemployment benefits. |
' |

servicemen who do not hold Honorable Discharges. About 407 discriminate against:

General Discharges, 607 against Undesirable Uischarges,and 70% against Bad Conduct

or Dishonorable Discharges. Many employers will not even consider an application

from anyone with less than an Honorable Discharge.

Before applicants could submit to any proceeding which might result in un-

desirable discharge, each was warned to the effect:

"I understand that I may expect to encounter substantial prejudice in

civilian life in the event a general discharge under honorable conditions:

is issued me. I further understand that, as a result of the issuance of

an undesirable discharge under conditions other than honorable, I may be

ineligiﬁle for many or all benefits as a veteran under both federal and

state laws and that I may expect to encounter substantial prejudice in

civilian life."

Civilian courts have taken judicial notice of the less-than-honorable discharge,

calling them

"punitive in nature, since it stigmatizes a serviceman's reputation, impedes
his ability to gain employment and-is in life, if not in law, prima facie
evidence against a serviceman's character, patriotism or loyalty."

Stapp v. Resor, 314 F. Supp. ; accord, Sofranoff v. U.S., ; 165 Ct. Cl. 470
478 (1964), Glidden v. U.S., 185 Ct. Cl. 515 (1968), Bland v. Connally,

293 F. 2d. 858 ( Cir 1961)

_/ AR 635-200,
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The injury caused by the less—than—honorable.discharge is particularly acute
in the case of our applicants who served more than enough time to have earned
veterans' benefits, and who obtained Honorable Discharges for the purpose of re-
enlisting, but who received bad diécharges in their last period of enlistment.
These soldiers were often denied benefits just as the soldier given the stigﬁatizing
disqharge'prior to completing his first enlistment.
{Case #16332) Applicant had four years, four months creditable service.
(Case #4793) Applicant had 9 years, 10 months, 15 days creditable éervice.

(Case #0456) Applicant had 8 years, 7 months, . 20 days creditable service.
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D-Conclusion

l

An estimated 123, 000 persJ)ns could have applied for clemency.
f
. | :
Only 22,300 did apply. Who were the 100, 000 who did not? Why did they
fail to apply? What happens to them now?

Who Were They?

|

|
1
S
S
i

The following table ide11tifi¢é non-applicants in a very general sense:

Percentage of Total Number of
Clemency Program Type of Applicants Non -Applicants Non-Applicants

PCB Military - UD 89% 66, 600
PCB Military-BCD/DD 78% 19,400
PCB Convicted civilians 77% 6,700
DOD : Military ahsentees 47% 3,800
DOJ Fugitive civilians 84% 3, 800

Total ~---c-uenua >——— 82% 100, 400

We know little more about their characteristics than what this table
shows. Discharged servicemen with Undesirable Discharges were the least
likely to apply, in terms of percentage and total numbers. This is
probably attributable to the fact that we mailed application materials to
eligible persons with punitive (BCD/DD) discharges, but were unable to
do so for thése with Undesirable Discharge's.

The Department of Defense had access to the military records of
its eligible non-applicants. Using these recoirds, it ¢ould make comparisons

between its applicants and non-applicants. " In most ways, they were -

i
i

1
i



alike --family background, AFQT score education, type of offense,
circumstances of offense, and so forth. Only a few clear differences
could be found. Non-applicants committed their offensecs carlier

in the War, they were older, and they were more likely to he married,
This implies that many may not have applied because their lives are
settied, with their discharges more a matter of past than present
concern,

Why did they Fail to Apply?

We can identify five reasons why eligible persons did not apply
for clemency. We have listed them below in order of the significance
we atiribute to each of them:

Misunderstanding about eligibility criteria. Despite our

public information campaign, many eligible persons may never have
realized that they could apply for clemency.

Misunderstanding about the offerings of the program. Many

prospective applicants may have been concerned about the usefulness of a
Clemency Discharge. Others may not have known about the Presidential
pardons given to all applicants to our Board -- or they may not have
realized that our applicants were asked to perform an average of only
three months of alternative service.

Settled status., Others may not have cared about the kind of

discharge they had, or they may have been concerned that their applica -

tion would have made their discharge public knowledge.




Inability or unwillingness to perform alternative scrvice,

Some individuals might have feared that if they quit their jobs to perform
alternative service, the-y would not get them back later, Many fugitives
in Canada had jobs and homes there, with chilren in school, so they might
have seen two years of alternative service as more of a disruption than
they were willing to bear,

General distrust of government, Unfortunately, some may

not have applied because they were afraid that, somehow, they would
only get in trouble by surfacing and applying for clemency. Some might
have been unsuccessful in pursuing other appeals, despairing of any

hope that a new appeal would be of any help.

Opposition to the program.’ Some might have felt, for
reasons of conscience, that only unconditional amnesty would be an
acceptable basis for them to make peace with the government,

What Happens to Them Now?

Civilians convicted of draft offenses and former servicemen
discharged for AWOL offenses will have to live with the stigma of a
bad record. They still have the same opportunities for appeal that
existed before the President's pi‘ograrn -- principally through the
United States Pardon Attorney and the military Discharge Review
Boards -~ but their prospects for relief are realistically remote,

Military absentees still in fugitive status can surreﬁder them-

selves to civilian or military authorities. They still face the possibility
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of court-martial, but it is possible that many will quickly rcceive

an Undegirable Discharge and be fsent home.
Fugitive draft offenders czfm first inquire to learn .Whether
they are on the Department of Jusfice‘ s list of 4522 indictments. If
they are not, they are free from aniy further threat of prosecution.
If their names are on that list,. thcy can surrender to the United States

Attorney in the district where they committed their draft offense.

They will then stand trial for their offenses, Although there have been

exceptions, convicted draft offenders have been recently sentenced to 24

months of alternative service and no imprisonment. But they still have
a felony conviction, iLvolving a stigma and a loss of civil rights.
We encourage those Who did not apply to do what they-€an to

ore with tl}eg/ove:/n/t/ Likewise, we. encourage

settle their

e

militax¢ and civili authorltle o be reasonably lement with them,





