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CHAPTER VI: AN HISTORICAL PERSPECTIVE

A survey of American History provides a fuller appreciation of the destiny

and responsibility of the American people. To place the issue of Executive

Clemency in its proper perspective, onedmust 1eaf through the pages of history
and take note of the manner in which Wagﬁington, Lincbln, Truman and Ford
applied their powers of Executive Cleme%%y in dealing with persons charged with,
or convicted of, war-related offenses.*i;
Past acts of Executive Clemenc§ haie become a part of our political heritage,
i

Close scrutiny of previous Chief Executives' uses of clemency powers in dealing

with war-related offenses will disclose particulars that have often been

_ignored by both opponents and proponents of clemency, Advocates at either end of

the spectrum--those espousing "no clemency' and those urging "universal and
unconditional amnesty mig%t temper their pleas if they would study all previous
Presidential actions rather than merely citing the one instance that is
sUpporti§e of their own positicn. Lessons can be learned from studying past
individﬁal actions, but the uniqueness of historical moments must be remembered.
This uniqueness precluded adoption of a Lincoln program or a Truman program
tb resolve a present-day dilemna. The resisters of the Vietnam Era are not in
the same category as Southerners who were defeated on the battlefieid, nor are
'they_in the same category as those who failed to serve during World War II,
Past Presidential grants of Executive Clemency have each been tailored

to fit a particular situvation. They differ from one another in significant way.

t

President Ford's clemency program is not unmindful of programs initiated by hig~
P

predecessors, yet it is distinctly tailored to the Vietnam Era.

oF

Much of the interest and concern over Executive Clemency stems from a fear

*In Appendix, we trace the history of Executive Clemency from English history

through the Post-Vietnam Lra, including a description of the Australian Clemency
Program, .

A
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that leniency towards draft-evaders and military déserters might undermine the
Nation's future ability to mobilize and maintain a strong military~force. The
moral dilemma surrounding war and participatibn in war will always be with us, but
it seems unlikely thatthe prospect of a limited and conditional ammesty at some

uncertain future date would lead anyone to break the law by evading the draft

or deserting the military. No one can point out any great harm ever suffered
Ey the military as a result of past acts of Executive clemency. Howevef, the
negative consequences--if any --of a universal and unconditional amnesty remain
unknown inasmuch as né Presideﬁt has ever proclaimed a truly universal and

unconditional ammesty.

A review of American history demonstrates that war and conscription have
often caused dissension among our people., It also reveals the many instances in
which Presidents have used their Constitutional powers to forge reconciliatibn by

offering certain outcasts and offenders an opportunity to regain the full benefits
of citizenship.

Washington acted decisively to put down the Whiskey Rebéllion. Urged on
by Hamilton and others, he was determined to establish the power and authority of

the newly constituted Federal government., After finding the courts unable to
enforce the laws, and after issuing a Presidential proclamation demanding that the
insurrectionists obey the laws, Washington then called on the military to quell the
rebellion., Subsequently he pardoned all offenders except two leaders who were under
indictment. They were later pardoned after conviction.

The clemency actions of Lincoln and Johnson during and after the Civil Var

are important because the Civil War involved the first use of significant numbers

of conscripts by the US Army. Draft evasion and desertion were commonplace throughout

the war. Lincoln's many personal interventions to commute death sentences that hal

been meted out for desertion displayed his personal ecagerness to temper justiceﬂ‘"
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with mercy. Nevertheless, his acts of clemency were primarily a method of
carrying out military and political aims, Amnesty for Union deserters was
predicated on their rejoining their regiments and thus being available to fight
the rebels, Lincoln's early amﬁesty offers to supporters of the Confederacy were
surely intended to undermiﬁe Jefferson Davis' army and suppress the rebellion.
Johnson's .post-war clemency was designed to dispénse the grace and favor of the
government to secessionist followers, but Confederate leaders were not to be
treated lightly. Johnson's actions%vgre highly political; in addition to his
struggle against impeachment, he waé contihuaily wrestling with Congress over his
program of Reconstruction,
Truman took great pride in his militagy service, and he held little
sympathy for those who refused to wear the uniform, His high regard for the
serviceman was deﬁonstrated by his Christmas 1945 pardon of several thousand
ex-convicts who served the military., Truman's Amnesfy Board was restricted
to reviewing only Selective Service violations. Only three prisoners secured
release from confinement as a result of Amnesty Board recommendations. The other
1,520 receiving Presidential pardon‘had already completed their prison sentences.
At Christmas-time in 1952, Truman restored citizenship rights to approximately
9,000 peace-time deserters but no pardon, remission, or mitigation of sentence
was involved, At the same time, Truman réstored civil rights for Korean War veterans
who had received civil court convictions prior to their service in the Korean War,
To put President Ford's program in perspecfive, in the rest of this chapter
we summarize the ways in which Washington, Lincoln, Johnson, and Truman adhered to
or departed from the six principles of President Ford's Clemency Program. These
principles, described elsewhere in this report, afe the following: (1) The Need

for a Program; (2) Clemency, Not Ammesty; (3) A Limited, Not Universal, Program;



VI-4

(4) A Program of Definite, not Indefinite, Length; (5) A Case-by-Case, not Blanket,

Approach; (6) Conditional, not Unconditional, Clemency.

The Need for a Program

President Washington's use of the Presidential pardoning power is attributed
to his pefsonal inclination to act with "moderation and tenderness''. The Whiskey
Rebeilion consisted primarily of fiéry speeches against unjust taxation; there
had beén little gunfire, Consequengly, the Whiskey Rebellion was not of such
magnitude as to require a Presidential program of reconciliation in its aftermath.
Although the Jeffersonians condemned the Federalists for using military forces
instead of juries to uphold the laws, Congress.praised Washington for his firm
action.,

Some of the clemency acts associated with the Civil War were proclaimed both
during the war and throughout President Johnson's term following-the war, They
were primarily a means of reuniting the nation; others served more narrow military
and political aims. As the war.endeé, Lin;oln and Johnson both recognized the need
for a program that would not treat the South as a conquered nation, but as a part of
a reunited America° Amnesty was to be a basis for recomstruction, individual rights
had to be restored before States could again become a part of that Union,

Between 1945 and 1952, President Truman issued<foﬁr Proclamations of Executive

clemency; each.covered a>different class of individuals, His program for civilian
draft offenders was announced over two years after the end of World War II,
Although there was a certain amount of pro-amnesty agitation during this period, the
issue did not spark a major public debate and there was no need for a program of

reconciliation in the sense that such programs were needed following the Civil War

and the Vietnam War.
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President Ford's program was comparable to, but not quite the équivalent of
Johnson's Civil War clemencies in terms of responsiveness to a cleatly felt need,
While the Vietnam conflict did not separate States from the Union, it did foster
é divisiveness of such magnitude among the population that the Chief Executive
was obliged to initiate a clemency program to heal America's wounds, His program
was procléimed sooner after the war's end than Truman's, but less swiftly than
Washington's or Johnson's., However, like Johnson President Ford announced‘his

clemency program exactly six weeks after assuming his office,

Clemency, Not Amnesty

The Whidkey Rebellionists were recipients of clemency, not amnesty, Amnesty
for acts of treason would have been unthinkable for a new nation still in the process
of establishing the authority of the Federal govermment, Clemency for former
insurrectionists who now expressed a readiness to obey the laws seemed the proper
course, In his December 1795 address to Congress, Washington-qommented on his
leniency towards thé insurrectionists: '"The miéled have abandoned their errors."
"These circumstances have induced me to pardon generally the offenders here referred
fo, and to extend forgiveness to those who had been adjudged to capital punishment.”

The .numexous Civil War "amnesties' did not conform to the dictionary meaning

of the word. The entreaties to Union Army deserters were not acts of oblivion;
they wefe acts of leniency, and they were intended to entice soldiers to return
to their regiments., The early offers to Secessionists were in reality appeals to
abandon the Confederate cause; thus was the cloak of amﬁesty used to weaken the
Confederacy. For Confederates there was no blotting out of the crime, the oath

that was required implied repentance. -
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Truman's Amnesty Board, despite its name, gave no grants of amnesty. The

sard was charged with making recommendations for Executive clemency and it did

N

so by recommending individual pardons.
President Ford specifically rejected amnesty, calling instead for a

clemency program with the objective of "making future penalties fit the seriousness

of each individual's offense and of mitigating punishment already meted out in a

spirit of equity'.

A Limited, not Universal, P;ogram
Washington limited his clemency program by placing exclusions in his Proclamations. .
Few persons actually benefited from his action, since only a handful had been ]
‘indicted and only two were adjudged guilty of treason. f
Neither Lincoln nor Johnson ever issued a universal amnesty; there were many
persons excluded from their programs. Johnson's first proclamation declared 14
classes of persons ineligible for amnesty. Johnson is kuown to have sericusly
considered proclaiming a universal ammesty just prior to the 1868 Democratic
National Convention, but only for political reasons, Johnson's 'universal' amnesty
of Christmas 1868 was universal in the sense that it applied to all rebels; inasmch
as it did not remove disabilities from those who had been convicted of draft evasion
or desertion from the Union Forces, it was not universal in application.
Each of Truman's Proclamations was limited, not universal, in scope. In
rejecting a universél program Truman's Amnesty Board reported "to grant a general
amnésty would have restored full civil status to a large number of men who neither
were, nor claimed to be, religious objectors." |

President Ford's program was more universal than either Johnson's or Truman's

in that it did not specifically, consciously exclude major -categories of offenders.

(This exclusion was made not by Truman, but by his Amnesty Board.)
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However, it did not affect as many people as Johnson's program. The 125,000
eiigible persons and 22,500 applicants to President Ford's program made it the

‘second largest in our nation's history.

A Proeram of Definite, not Indefinite Length

The Whiskey Excise Law was amended in Jume, 1795 and soon thereafter the
Federal tax collectors were being challenged by the Pennsylvania farmers. Although
Washihgton issued three Proclamationé concerning the Whiskey Rebellion, only the
last of them carried his offer of paa.;dono Ihis third Proclamation ﬁas published
in July, 1795, so the issue was settled within about a year from its inception.

Civil War amnesty did not amount to a "program", Rather, Civil War amnesty
began with Lincoln's War Department Executive Order of 1862, extended through 1898
when the political disability imposed by the Fourteenth Amendment was removed,

Tfuman's Amnesty Board completed its work within one year. Truman's other
Proclamations were one-time actions and did not entail establishment of "programs, "
Like Truman's program for draft evaders, President Ford's clemency program
lasted for only one year. Unlike Tfuman,é however, he combined all of his
initiatives in a sihgle proclamation and a single program., By éontrast, Washington
and Johns&n implemented their clemency programs gradually, through a series of

proclamations.

A Case-by-Case, not Blankgt Approach:

Only about twenty persons were apprehended as Wﬁiskey Rebillionists, so
Washington followed a bianket approach in granting them pardons. Lincoln, in a
1864 Message to Congress acknowledged his willingness to grant clemency, stating
that 'no voluntary’application has been denied". Déspite his lenient policy, his

actions would seem best classified as case-by-case. Lincoln's 1862 Executive Order
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called for case-by-case review in that the Secretary of War was given discretionary

i
- power to keep in custody persons 'whose release at the present moment may be

“incompatible with the public safety.'" There/ is no clear record és to the number of
former -Confederates obliged under the Fourteenth Amendment to requést full
restoration of citizenship, but the Forty-fif?t Congress passed on approximately
twenty thousand names., ;
b

‘ |
When repentant Confederates came forward. to take the oath of amnesty, a record

was to be made and the original forwarded to%fhe Secretary of State. A blanket
approach to the deserter problem would be Lintoln's February 1864 decree ''that
the sentences of all deserters who have been condemned by Court Martial to death,
and that have not been otherwise'acted_upon by me, be mitigated to imprisonment
during the war", This blanket commutation of senténce also offered case-by-case
clemency in that éeneral officeLs with court martial authority were given the power
to release imprisoned deserters and return them to duty. By contrast, Johnson's
clemency offers were made and applied more generally, |

The 1945 pardon of ex-convicts who subsequently ser&ed honorably in the Armed
Forces was a blanket clemencyin that it extended to all persons in a carefully
defined category. The same may be said of Truman's 1952 Proclamations. Truman's
Amnesty Board, however, determined that a blanket approach would not be a proper
way of handling clemency for Selective Service violators. The Board recommendations
were based on a case-by-case review,

Like Truman, President Fo;d appointed a Clemency Board to hear all cases of

punished offenders, However, this Board denied clemency in only 5% of its cases--

contrasting sharply with the Truman Board's denial of clemency to 80% of its cases.

¥



VI-9
Like Lincoln, he gave the military a major role in the resolution of cases

involving deserters.

Conditional, not Unconditional, Clemency
Washington conditioned his.offer>of pardon by requiring that the Pennsylvaniansjv

involved in the Whiskey Rebellion subscribe to "assurances of submission to the

-laws'"., Refusal or neglect to subscribe such assurance apparently barred one from

the benefits of pardon.

Civil War amnesties were conditional in nature. Union Army deserters were
required to return to thelr regiments; Confederates were required to take an
oath that amounted to public repentance. Pélitical prisoners released by War
Department Executive Order #1 of 1862 were required to subscribe to '"a parole
engaging them to fender no aid or comfort to the enemies',

There Were no conditions attached to any of Tfuman's four Proclamations of
Executive clemency. Because the qualifications for coverage under the Truman
clemencies were sovcarefullf ?rescribed, no future conditioné were seen as necessary.

President's Fofd's progrém was the only one to apply a condition of Alternative
Service to most of his grants of ciemency. Unlike Washington and Lincoln, he did
not attach any condition restfaining clemency recipienfs' future conduct, Instead,
“he attached a condition of Alternative Service as a means of demonstrating one's
commitmgnt to national service., Like Washington and Lincoln, he required some

clemency recipients to sign a loyalty oath,

Conclusion: The Precedential Impact of the President's Program

An analysis of the history of executive clemency shows that different wars

have produced different post-war grants of clemency. To a large extent, the

Presidential policies have reflected the need for national reconciliation during

>
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the post-war period. When there was little such need, there was little or no
clemency offered, When the need was considerable--such as when Washington was
trying to build a nation at the time of the Whiskey Rebellion, or when Lincoln
was making plans té reunite it during the late stages of the Civil War--the
grants of ekecutive clemency were considerable. We expect that President Ford's
clemency program will be viewed in much the same manner as Washington's and
Lincoln's programs.have been.

We believe that this clemency prﬁgram is the most generous evef offered,
when equal consideration is given to the ﬁature of benefits offered, the
conditions attached, the number of individuals benefited, and the speed with
which,the program followed ghe war,

' We believe that this clemency program is the most generous ever offered,
when equal consideration is giveﬂ to the nature of benefits offered, the conditions
attached; the number of individuals Bbenefited, and the speed with which the
program followed the war. AHowever, if each factor is taken separately, the Presicdent’'s
program does not break precedent in any fundamental way. Washington's pardon qf
Whiskey Rebellionists was a speedier action, buﬁ it affected oniy a very small
number Qflpeople. Lincoln's Civil War amnesties for deserters were more clement,
but he set more stringent conditions, Johnson's amnesties for Southern Secessionists
benefited more individuals, But 30 years passed before their full rights were
restored. The Truman amnesty of dréft evaders imposed no conditions, but it denied
clemency to 80% of its cases.

President Ford only established one new precedent: The condition of alternative
service, Had he announced universal, unconditional ammesty, his program would have
been much more of a break from precedent, While historians migﬁt still have viewed
it as a tailored response to a distinguishable war, its impact upon a future _,w“??j~

e’; oy
generation of draftegs and combat troops would be muchlharder to predict, Theéér

were risks well worth avoiding.
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CHAPTER VII: COLCLUSIONS

The President's Clemncy Irogram was, very broadly speaking, an c¢ffort to heal
some of the wounds of the Vietnam era. The Iresidential Froclamation gave a
clear mandate to our Board and to the Departments of Defense and Justice to achieve
that objective..

Inescapably, we must ask whether the clemency programn did in fact carry out
the President's mandate., How successfully did we implement the spirit of each
of the President's siﬁ principles:

(1) The need for a program

(Z) <Clemency, Not Amnesty

(3) A Linited, not universsl, program

(4) A progrom of definite, not indefinite length

{5) A case-by-case, not blanket, approéch

(6) Conditional, not Unconditional clemency

Carlier in this report, we have described what we and other agencies have
done to implement these six principles. On the whole, we are confident theat che
program had reflected the spirit of the Presidential Iroclamation which created it,

L. The Need for a Prorram

As reaquested by the President, the designated agencies did develop a program
which dealt directly with the issue of reconciliation for draft resisters and
military deserters. Therefore, the public need for a Presidential response to
this issue, very clearly felt just one year ago, now no longer exists, The Presi=-
dent's Clemency Program is not the answer that many would have chosen, but it‘has

.been widely accepted as a compromise., A recent survey of public opinion conducted
by the Gallup Organizationié August, 1974, discovered that.___% of the American
people approve of President Ford's Clemency program. (The others who offered

onpinions were almost equally divided between the % who thought he was too
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generous and the % who thought he was not generous enough).® We are confident
that the Fresideunt's program has helped enable all Americans to put their war-
engendercd differences aside and live as friends and neighbors once again., The

. same Gallup Poll found that the overwhelming manority of Americans ~- __ % --

are now willingtto accept clemency recipients into their communities on at least
equal terms, We are strongly convinced that an unconditional amnesty would have
achieved much less of a reconciliation among persons who had strong differences
of opinian during the Vietnam War. 1In fact, such a policy might have exacerbated
those differences,

The discussion of clemency or amnesty in the public forum has abated with sur-
prising swiftness since the announcement of the program. It once was the constant
subject‘of Congressional debate, newspaper editorials, and obinion polls. After
the program sterted,discussion focused more on the &etails of the program than on
the broader question of clemency versus ammesty. Today, the issue is virtually
dormant. Whether this reflects positive acceptance, quiet acquiescence, or dis-
interest on the part of the public is a question which we cannot answer.

Part of the reasons for the diminished public interest in clemency may have
been the low profile maintained by the other agencies and ourselves., We do wonder
whether a higher profile might have led to an even greater public acceptance of
the program. We believed, at first, that the same public which had shown such

keen interest in the amnesty issue beforehgnd would be reasonably well informed

about what was in the President's offer of clemency. During the late winter

* Contrast this with a Gallup/Newsweek poll in , which found that only
% favored a program of conditional clemency, with 7% favoring unconditional

amnesty and % no progrém at all, The complete results of the recent Gallup

Foll are included in Appendix .
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weeks we tried to focus more public interest on the program. As we traveled
throughout the country to speak with local media and counseling brganizations, we
were boggled by the misconceptions we faund. It was indeed the rare person who
k already knew of the eligibility of former servicemen with bad discharges because
of desertion offenses--vho constituted 100,000 of the 125,000 persons covered by
the President's program. We also fouund that many people who originally had been
critics of the program came away from our meetings as supporters, once their mis-
conceptions had been corrected., Everyone was astonished to learn }hat, in the
overall clemenecy program, there were three times as many applicants who were
Vietnam veterns as there were Canadian éﬁiles. Unfortunately, we suspect that a
majority of Americans still misunderstand what the program offered, who was
elicible, aud what the typical clemency applicant was like, |

On balance, we cénsider the program's very low érofile from September through
January to have been a mistake, We believe that the program could have been vary
popular with the American public. It also could have reached more eligible vnersons.
Despite this, the need for a program has been satisfied and the American people
seem reasonably content with the program which evolved, Along the way, some of
the wounds of the Vietnam Era may well have been healed.

Finally, the President's clemency program was not--and should not be inter-
preted as-=-a denigration of the sacrifices of those who served honorably or lost
loved ones in the Vietnam conflict., We are particularly concerned about the em-
ployment opporéunities of the 2,500,000 veterans who served in Vietnam and feelings
of the estimated 250,000 parents, wvives, ¥rrothers, &isters, anq children of

"soldiers who lost their lives in Vietnam. These are individuals deserving of our
utmost respect. We are confident that the President's cleﬁency program did them
no harm; we afe equally conéident that a program of unconditional amnesty would
have led many of these people to believe, in good coascience,:that:their sacri-

ficies had been downgraded;
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Clemency, Not Amnesty

While it was never iﬁteﬁded that the clemency program offer reparations or
even a total restoration of status for all its applicants, it was intended that
the program be "clement" and offer something of value to its applicants. Did
applicants in fact receive anything of value?

Bevoud question, applicants to the Department of Justice program received
something of value, They are the ouly clemency recipients who will emerge with
a clean record; once they complete their zlternative service, their prosecutions
will be dropped. Thus, their draft offenses should not affect their future
opportunities to find jobs, housing and so forth., However, their clean record
comes at\some risk. If a fugitive draft resister returnaed from Caneda and en-
rolled in the Justice program, he must complete his alternative service., If he’
does not, he could be subject to immediate prosecution for his draft offense and
would not be allowed to return to Canada if he so chose,

Applicants to the Defense program were benfited primarily insofar as they
immediately ended their fugitive status and avoided the risk of facing a court-
martial and possible imprisonment. They immediately received Undesirable Dis-
charges. (If he was one of 42 particularly meritorious cases, he received full

entitlement to Veteraa's Beuefits), Although he can be held accountable for

failure to complete alternative .service, he is unlikely to be prosecuted for such

a failure, For such a prosecution to succeed, it must be shown that he did not
intend to do alternative service at the time he enrolled in the program==-a sub-
jective piece of evidence which is difficult to prove. If he does complete
‘alternative service, he receives a clemency discharge to replace the undesirabie

discharge given him when he enrolled in the Defense program,
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Critics of the President's program contend that a clemency discharge is at
best worth nothing, since it is not a discharge under honorable conditions; aund

confers no veterans benefits, They further contend that it may be harmful, since it
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The major offering of the Presidential Clemency Board was a Presidential

stigmatizes individuals as having committed AWOL or desertion offenses.

Pardon, the highest symbolic Constitutional Act which the President could do on
behalf of any of our applicants. Still, pardons result in no more than a
partial restoration of an applicant's records and rights, blotting out neither
the fact nor the record of conviction. Under present practice, no records are
sealed. The benefits of a pardon lie in its restoration of the right to vote,
hold office, hold trade licenses, and enjoy other rights described earlier. 1In
Dr. Pearman's survey of employer attitudes, he found that hl% of national and
local employers would discriminate against a convicted draft offender who
performed alternative service and received a pardon, versus .75% who would
discriminate against him if he did not receive clemency.—/ Only 12% would
refuse to consider hiring a former draft offender who eérned his pardon,
whereas 37% would refuse to hire him otherwisel-/ Iocal employers would
discriminate against him much more than national employers.

In a recent survey of about 100 national and local (Pennsylvania) employers,
Dr. William Pearman found that employers view Clemency Discharges as almost the
equivalent of General Discharges.—/ If a job applicant with a Clemency Discharge
-earned it through alternative service, the percentage of employers who would
discriminate against him (LO%) is about the same as if he had a General Discharge
(39%), and much less than if he had an Undesirable Discharge (75%).—/ The
percentage of employers who would refuse to consider hiring him (6%) is not muéhfﬁ—x
larger than if he had a General Discharge (5%), and much less than if he had
an Undesirable Discharge (34%).

The reasons why some employers discriminated against clemency recipients were

the unfairness of giving him a job when so many veterans with Honorable Discharges”

are unemployed, and the likelihood of his untrustworthiness and undependability.

_/ There 1s no truth to the further allegatlon that a clemency discharge disqualifies
an individual from ever receiving veterans' benefits; it simply does not alone bestow
benefits. Whatever appeal rights one had with an Undesirable or Bad Conduct Discharge,
one still has with a Clemency Discharge.)

(continued on next page)
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The reasons why some employers discriminated against clemency recipients

were the unfairness of giving him a job when so many veterans with Honorable
Discharges are unemployed, and the likelihood of his untrustworthiness and
undependability. The reasons given for not discriminating against them are

his satisfaction of his national service obligation through alternative service,
and the laék of any relationship between his desertion offenses and his
potential performance on the job. National employers would discriminate against
Clemency Discharges less often than local employers.

This study cannot be considered conclusive evidence of the worth of a
Clemency Discharge, but it does indicate that there may be a reservoir of generosity
and good will towards those who sought and earned clemency:. If this is true, then
applicants to the Defense program do receive something of value for performing
alternative service. Still, their greatest bepefit from applying for clemency
is the end they put to their fugitive étatus and to their chances of going to
jail for their AWOL offenses.

Almost none of the applicants to the Presidential Clemency Board were fugitives,
the rate exception being the civilian who fled to avoid punishment after his
conviction. As a result, the major benefit of the other two programs--putting an
“end to one's fugitive status--if of no consequence to our typical applicant. He
had already settled his score with civilian or military aulhorities. He owed no
further obligations, but still suffered from the consequences of his civilian

conviction, Court-Martial conviction, or Bad Discharge.

The percentage who would discriminate against if he did no alternative service
would be 57%.

_/ The percentage who would refuse to consider hiring him if he did no alternative
service would be 16%. ’

Dr. Pearman's Study‘is presented in full in Appendix . His findings on
discrimination against Undesirable and General Discharges are corroborated by two
other surveys on the subject, See .

_/ The percentage who would discriminate him if he did no alternative service is 479%.

_/ The percentage who would refuse to consider hiring him if he did no alternative
service is 18%.



VIiI. 8.

A military applicant to tﬁe PCB receives a pardon as well as a Clemency
Discharge. If he had any felony Court-Martial conviction, the pardon restores the
same rights to him as to a civilian applicant with a Federal draft offense
conviction. If he never had a felony Court-Martial conviction (for example,
if he received an administrative discharge), the pardon neither restores rights
nor immuniées him from further prosecution, since he already enjoys such
an immunity by reasons of his discharge. The usefulness of the pardon is
limited to its possible impact on military discharge review boards, courts,
and other agencies which otherwise would be obligated to take note of his prior
Court-Martial conviction and bad military record. Whether a Clemency Discharge
plus a Presidential Pardon means more to employers than a Clemency Discharge standing
alone is unclear; it is possible, perhaps even likely, that 1t adds nothing in
tangible terms--except where trade license restrictioné are involved.

However, we realize that most of éur appiicants were interested in wmore
tangible benefits~-especially veterans benefits. While we do not suggest that most
of our applicants should have rejected these benefits, some of them were combat
veterans, Others had injuries or disabilities resulting from their military
sgrvice. It is not yet clear whether clemency recipients will be dealt with
clemency by agencies which review their subsequent appeals for discharge upgrades
or veterans benefits.

Beyond this, we are concerned that many of our applicants will not understand
what they have received from the clemency program. Staff conversations with appli-
cants indicate that thére are many applicants who do not understand our telegrams

and letters describing their grants of clemency.
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Without face-to~-face couﬁseling, it is possiblé that many of them will never
know what to write on employment'application forms about their discharge. Many
others may not realize that they can still apply to Discharge Review Boards for
a discharge upgrade or to the Veternas Administration for veterans benefits.

Imrect on Parsons Mot Receiving Clemency

It was a consistent principle of the President's Clemency Program that no one
be coerced into applying for clemency=--or made worse off as a result of having
applied, To do otherwise would be neithev clement nor fair. For this reason,
¢ are conceruned about the impacts of the clemency program on those who did not
apply, did not complete alternative service, or were denied cleﬁeucy. The Clemency
Progran may have stimulated a greater public tolerance for everyone who committed
draft or AWOL offenses during the Vietnam era.

If so, those who did not receive clemency
could benefit from the goodwrill extended to those who did, Ye expect that this
will be the case,

Cf course, the reverse may be true: Individuals who could have applied for

L
cleﬁency but failed to do so (out of choice or ignorance) might face greater pub-
lic disrespect than ever before., If an individual was eligible for but did not

reccive clemency, it iIs possible that ndjudicative or administrative bodies will

take adverse notice of that fact when dealing with that individual, For example,

£

military Discharge Review Board might look with particular skepticism at an
upsrade appeal of a person who might have applied for clemency, but did not. - The

‘Veterans Adninistration may do the same for former servicemen appealing for

Veteran's benetis despite their bad discharges. Sentencing judges, law enforce=
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. . .

ment officials, licensing bolies, credit ageuncies, and others may likewise look
askance at an eligible persou’s failure to receive clemency., UWith over 100,000
of the estimated 125,000 eligible persons not having applied for clemency, these
possibly adverse lmpacts are of greater significance.

e are the only clemency granting agency who denied clemency to some of our
applicants (about 5%=--or 809 cases). In making those case dispositions, we did
not intend to leave those individuzls in a worse position than before they applied.
It is possible that those to whom we denied clemency--or who fail to complete
alternative scrvice--may be worse off than before they apnlied. Being denied
clemency may be a personal embarrassmentand, perhaps a stigma, We did not announce
the names of those denied clemencv, and we are concerned that the confidentiality
of those individuals not be infringed hpon by anyone else. Ye rre equally con-
cerned about the confidentizlity of those who fail to complete their alternative

service,

R + A Limited, Mot Universal, Program

On bhalance, we consider the scope of the program to have been quite generous,
Rather than require a test of sincere opposition to the Vietnam War {which would
!
have been unfair to people less able to articulate their views), the program
was designed to include anyone whose offense may have involved opposition to the
war or the military. Sixteen percent of the military applicants to our program
and 81% of the applicants to the DOD program went AWOL out of opposition to the

war or the military, demonstrating the generosity of the program in defining

eligibility, However, some categories of individuals remained ineligible despite

- the obvious relationship between their offenses and thier opposition to the war.

The clearest exanmple of this was the serviceman who refused to obey an order to

2o to Vistnam. In his case, the military could have discharged him either for

missing movement (qualifying him for clemency) cor for disobeying orders (not

qualifying hinm for clemency).
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~ A Program of Definite, Not Indefinite, Length

The Clemency program was at first scheduled to accept applications for 4%
months. Because of a surge in our applications, two one month extensions were
granted by the President, His apparent purpose of ending the program was to
put the issue of clemency behind us as quickly as possible, or that we might
also put the War behind us as quickly as possible.

Out of an estimated 123,000 persons eligible for clemency, only 22,500
actually applied to the three separate programs. This 187 application rate seems
disappointing at first glance; however, for a program which accepted applications
for only six months, that percentage is unusually large, To ouf knowledge, there
has been no other Federal program which has drawn such a rapid reésponse during
its first six monthé. For example, HEW's Supplemental Income Security program,
offering case grants for 1ow3égme elderly persons, received applications from
only 9% of its eligible target group during its first s x months, and it took a
full year for the prégram to match the clemency program's figure of 18%. This
was true despite SIS'swell-financed promotional campaign. Given the short time
span and limited resources of our outreach efforts,-we consider our application
rate to be rather high.

Unfortunatély, we can take little solace from that fact. The SIS program
is still accepting applications, but we are not.

We believed, at first, that those eligible for clemency would be well-educated
well-informed, and alert to a communications "pipeline'" among themselves which
would carry the news about the program. We also believed thaf veterans counselors
_would correctl& advise former servicement with bad discharges about their eligi-
bility for the program. Béth of these assumptions were wrong. A late December
survey of twelve persons eligible for clemency showed that not one of them knew -

£

he could apply. In early January, the mother of a Vietnam Veteran with a bad
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