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PCB CASE DISPOSITIONS

·cHAPTER III.

CASE DISPOSITIONS

The products of our year's work on the Clemency Board were
dispositions.

ou~;l6,000

case

Most Board members participated in thousands of these decisions, each

one carefully determined on the basis of our baseline formula and designated factors.
In hearing so many cases, some inconsistencies were bound to occur.
the process w·e follm.;red and the· substantive

However,

rules we applied reduced these

inconsistencies to a minimum.
Almost always, our different treatment of different kinds of individuals
reflected the contrasting facts of their cases.

No Clemency rate

for black applicants was over twice (12%) what
of the greater number of blacks who had been c
(Our pardon rate was

lent felony offenses.

the same for black and white applicants -- (43%).

Similarly, our case dispositions for civilian applicants were considerably
more generous than for our military applicants.

Our pardon rate for civilians

was over twice that for discharged servicemen, while our civilian No Clemency rate
was less than one-fifth of that for servicemen for military applicants.
Our actual case dispositions are listed below:
PCB FINAL DISPOSITIONS
Upgrade
Pardon
1-3 mos.
4-6 mos.
7-9 mos.
10-12 mos.
13 +mos.
No Clemency
Total

~'(

-

MILITARY
Number
468
4420
2613
2977
1235
442
26
819
14,000

Percent
3.6
34.0
20.1
22.9
9.5
3.4
0.2
6.3

These are projections based ·upon current

*
Cumulative
3.6
37.6
57.7
80.6
90.1
93.5
93.7
1oo. o. -=

Bo<~rd

trends.

(~"·
...,-...

\c.:

PCB FINAL DISPOSITIONS - CIVILIAN
Pardon
1-3·mos.
4-6 mos.
7-9 mos.
10-12 mos.
13 + mos.
No Clemency
Total

Cumulative
82.6
90.8
95.7
96.8
98.5
98.9
100.0

Pe cent
82 6
8 2
4.9

Number
1652
164
98
22
34

Ll
L~

8

0.4

22
2000

1.,1
I
i.

I.
11

I
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PCB FINAL DISPOSITIONS - TOTAL
Upgrade
Pardon
1-3 mos.
4-6 mos.
7-5 mos.
10-12 mos.
13 + mos.
No Clemency
Total

Cumulative
3.1%
4-3.6%
62.1%
82.6%
91.0%
94-.2%
94. lt%
100.0%

Percent
. 3.1%

Number
468
6072
2777
3075
1257
476
34
8.,.1
16,000

!~0.5%

18.5%
·20. 5%
8 4/'.
0

3.2%
.2%
5.6%

For our military applicants, we had four types of case dispositions:
recommendations, Outright Pardons, Alternative Service, or No Clemency.

Upgrades
For

civilian applicants, we had three: Outright Pardons, Alternative Service, No Clemency.
In addition, our alternative service dispositions could either stay at the applicant's
baseline, go up from that baseline, or go down from it.

As shmvn below, our applicant's

baselines almost all were between three and six months.
MILITARY

Baseline

CIVILIAN

3 months

94.6%

87.8%

4-6 months

2.9%

15.5%

7-12 months

o. 7%

0.6%

13-24 months

1.9%

,,.. ..,_.
-·

C'\'J>
<';::

•I.('

0.7%

~

"

\
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Examples of Case Dispositions
The reasons for our case dispositions varied greatly from case to case.
However, lt is possible to give examples of frequently-encountered categories of
cases.

In the discussion which follm.,rs, we illustrate our different types of

dispositions for military and civilian applicants.
Nilitary Ap...E_licants
I

The most generous disposition for military cases was an upgrade recommendation)
We recognized that a few military applicants had truly outstanding service
records prior to tlfeir AHOL proglems.

When we found the offenses '"ere not so

sed ous that a pardon was '"arran ted, we also recommended that the applicant',:;

discharge be upgraded and that he receive veteran's benefits.

As a minimum,

applicants must have had creditable service and a tour in Vietnam to be considered,
but "'ounds in combat, decorations for valor, and other mitigating factors \>lere also
important.
(Case II 0906 7)

Applicant had l~ A\.JOL' s. totalling over 8 months,
but he did not begin his AWOL's until after returning
from two tours of duty in Vietnam, '"hen his beU.efs
concerning the war changed. He came to believe that the
U. S. was wrong in getting involved in the war and that
he "was wrong in killing people in Vietnam." He had
over three years' creditable service, with 14 excellent.
conduct and efficiency ratings. He re-enlisted to serv4Z
his second tour \·li.thin 3 months of ending his first. He
served as an infantry man in Vietnam, was wounded, and
received the Bronze Star for valor.

Although only 3.6% of our military cases were so outstanding as to qualify
for upgrade recommendations, 3!•% of our military cases merited an outright pardon
without upgrade recommendations.
received pardons.
for their offenses.

There were two broad groups of cases that often

First, there t.,cre the applicants \11ho had

und~rstandable

reasons

/

2.
(Case 1!12631)

Applicant enlisted ~n 1960 and had a good record
In 1963 he m:1rricd, /but he began to have marital
problems soon after~ards. He was in a car accident
in 1964. The combination of these two influences
drove him to drink, and he became an alcoholic. His
frequent AHOL' s \vere directly attributable to his
alcoholism.
!I
:I

The other broad group of military pardon cases were those applicants whose
.

i!

offenses were those applicants ,...-hose offens~s ,,•ere relatively minor and whose
i

service records were good:
(Case //11606)

Applicant had 4 AWOL's totalling 6 days and surrendered
after the last two. He had 1 year and 9 months' creditabln
service with above average conduct and proficiency ratings
and served a tour in a task force patrolling the waters
off Vietnam.

The bulk of our military leases resulted in alternative service dispositions.
As a general rule, these cases involved both aggravating and mitigating factors
which balanced out.
(Case /100291)

The applicant commenced his first A't-JOL after he was assaulted
by a cook while in KP. After his second A'WL, he was
allegedly beaten by 5 MP 's \vhile confined in the stockade.
On the other hand, he committed four AHOL's, the last one
lasting almost 3 1/2 y~ars, and had less than one month of
creditable service.

(Case II 14813)

Applicant ~nt At\'OL because he \.J'as involved with a girl and
was using drugs. He is presently incarcerated in a civilian
prison for a minor breaking and entering. On the other hand,
his two At.JOL 's were each of a few days' duration, and he is
a very l0\-1 category IV AFQT.

No

c!.~mency

dispositions normally resulted from other serious felony

convictions,~

such as the following.
(Case //1014 7)

v

/

·-.,';

I

While in the service, applicant received a General Coutt
Hartial for robbery with force. After his discharge, h'e
was arrested and found guilty of armed robbery in Michigan.

!

I
tl
t

t

t
I

!

(Case {/04071)

(C£\·;;c if 14930)

Applicant is now serving a 15-year sentence in a civilian
prison for selling heroin
After
of

dischaq~e.

first

npplicant \<l<lS convicted in a civili.an court
and second degree robbery. He rcc<"iVed

degr.ef• lllUrder

3.

a sentence of 25 years to life and will not be eligible
for parole until 1997.

!

. Occasionally, we \vould deny cl<!mency ',,,hen the applicant committed his offense
• I

out of cowardice, as in the following.
(Case 003304)

I

Applicant would not go into the field with his unit, because
he felt the new Commanding Officer of his company was incompetent. He w~s getting nervous about going out on an.
operation; there was.cvidence that everyone believed there
was a good lil::clihood of enemy cuntact. (His company was
subequently dropped onto a hill \.Jhere they engaged the enemy
in combat). He asked to remain in the rear, but his request
wan denied. Consequently he left the company area because,
in the l-lords of his chaplain, the threat of death caused him
to exercise his right of self-preservation. Applicant was
apprehended while travelling on a truck away from his unit
without any of his combat gear.

We also denied clemency

~f offcr~ses

were simply too serious and plentiful to

I

excuse.
(Case //03444)

Applicant received an SCH for two periods of A\\TOL (one day
each) and one charge of mi.ssing movement. He then received
an NJP for one AHOL (one day); another NJP for three AHOL's
(1; 1; 10 days), and one NJP for two A\-JOL' s (7; 1 days).
He then received an SPCM for two AWOL's (2 months 17 days;
3 months 19 days). He accepted an undesirable discharge
in lieu of c0urt martial for one period of desertion (2 yrs.
10 months 20 days), five periods of qualifying A\.J'OL (8 days;
3 months 28 days; 1 month 2 days; 2 months 13 days; 6 months
29 days) and one period of non-qualifying A\-JOL (3 months
28 days). This is a total of one period of desertion, 15
periods of qualifying AHOL and one non-qualifying AWOL (tot~1:
of 5 years).
.,
Civilian Anplicants

An overwhelming majority of our civilian applicants received an _outright p-ard~~
without having to perform additional alternative service.

It is difficult to cate-

gorize the pardon cases; such factors as conscientious reasons for the offense. an
improper denial of conscientious objector status', other personal or procedural unfairness, employment or other service to the public, and surrender to the authori.ties
all stronBlY influcnceJ the decision to grant clemency.
that combined them all.

Occnsionally

\.JC

had a· cnsc

!

I

I

I

\

4.
I

(Case IJOOS52)

Pardon

Applicant filed for! a C.O. 's exemption otY the basis
of his ethical con~iction that the preservation of life was
II
,
a
fundnmental point of my existence." The local
board denied it, presumably because his convictions were
ethical and not religious. Furthermore, he never received notice that his request was denied. When ordered
to report for induct~on, he argued that he had not been
informed of the denial and requested an appeal. His
local board denied this request because the 30-day appeal
_period had expir.ed and mailing the denial of applicant's
request to his home constituted constructive notice of
the contents. Applicant refused induction, voluntarily
appeared at his trial, pled guilty and received a sentence
of three years' probation. During that period he worked
as a pharmacist for alternative service, but he also
worked as a volunteer on a drug abuse hotline and served
on the Board of Directors· of the tmm 's Youth Commission.

Cond!_ti<:.:.ne~~n

Alternative Service

The civilian cases resulling in alternative service generally fell into two
categories.

.

First, some civilian applicants v1ho have committed their offense for

conscientious reasons but served only a portion of their sentences.
(Case 1100022)

Applicant claimed his refusal to report fro induction
was based on his philosophical convictions regarding
life. He was sentenced to three years in prison but
served only six months v1hen he received a furlough
because of the clemency program. ~fhe second category of:

The second category of alternative service cases were those in which the
applicant committed offense for slightly selfish reasons, but there were no
other serious aggravating circumstances.
:')

Applicant Has convicted of failure to inform the local
board of his current addres~. At the time he was drifting
around with no fixed address so he did not bother to keep
in touch with his local bo<~rd.

(Case 0548)

~-~J:.lcf~!..t:;..tl<':Y·

Very few of our civilian applicants did not receive clemency.

When they did not, it v!as often because they h:1d etther committed other violent
or heinous feionies.
~I

\
I

t

1

I

5.

This civilian applica~t had three other felony convictions
in addition to his drkft offense. On 23 Se~tcmber 1970
he received a one-ye<t!r sentence for .sale of drugs. In
1971 he rece.i.ved one yeetr of imprisonment and t\vO years
of probation for pnsses~ion stolen property. On 18 October
1972 he was convicted 6f failure to notify his local board
of his address and sentenced to three years' imprisonment
which was suspended and applicant was placed on probation. His probation was not satisfactorily completed
because on 23 March 1974 he was convicted of assault,
abduction and rape for which he received a 20-year
sentence.
We also denied clemency to applicants whose attitude and uncooperativeness
were contradictor·y to the spirit of the clemency program.
(Case 1110374)

Applicant wrote the local board and asked for a postponernent,of his induction because he allezed he had
received\injuries in a car accident which disqualified
him for *ilitary service. He did not submit a physician's
statement. The board, therefore, ordered to report. He
claimed the board had ignored his earlier request and did
suhmit a statement from his doctor showing that he had
received some injuries in a car accident. Hmvever, another
doctor examined the applicant and found him completely
healed. Applicant refused induction and was convicted;
he received a sentence of 30 days in jail and 2 years'
probation. He admitted in an interview with the probation
officer that his reason for refusing induction was that
he did not \vant to go into the Army because he had recently
married and his wife was pregnant. The Probation Officer
reports that applicant's adjustment to probation is poor;
he has shown no initiative and is out of work most of the
time. His wife is now supporting him.
'!

ll
i

~I

ANALYSIS OF BOARD DISPOSITIONS
The Board's case dispositions can perhaps best be
at their relationships to

understoo~

!

the mitigating and aggravating factors.

by looking
As one

might expect, case dispositions hinge directly upon the presence of absence of
i!

I

several key factors.

Consider the following' table:*

~
Veterans Benefits
Hitigating
1
2
3
4
5
6
7,
8
9
10
11

12
13
14
15
16

Alternative
Service

Pardon
.i

35.6%
49.8
19.7
1.0
20.2
99.6
98.1
16.3
4.2
51.0
47.4
40.6
86.6
41.5
35.1

Veterans Benefits

28.0%
40.6
18.2
21.8
2.4
73.1
33.5
20.0
4.0
29.3
50.2
7.4
10.5
40.2
2.7
4.3

Pardon

27.9%
45.5
14.0
3.9
.5
73.1
8.6
9.6
.5
4.8
36.9
.8
3.2
27.3
.2
.~3
Alternative
Service

No
Clemency

31.2%
23.7
12.1
1.7
73.5
18.4
7.0
.2
.2
20.9
1.7
2.6
22.8
.2
1.0
No
Clemency

Aggravating

1
2
3
4
5
6
7
8
9
10
11

12

33.1%
0
.3
.6
3.0 .
0
.9
81.0
5.9
5.1
.9
7.3

32.~%

.1
.1
1.1
9.5
1.1
1.9
58.3
44.3
3.9
3.6
18.3

46.4%
.1
.2
1.2
41.7
.5
4.5
81.1
68.3
7.9
10.9
31.2
\

•.?.('

·:. This tahle co:nbincs military and civilian cases.

92.3%
.4
.8
6.5
55.7
.4
10.3
86.8
56.7
4.1
.11. 5
24.1

The above table made no distinction between military and civilL:m cases.
However, the 83% pardon rate for civilians was twice that for military applicants

(41%).

This is largely attributable to thedifferent factors prevailing in the

.

~jj;:;

two types of cases.

with which all factors
The following table showfh4:equency
1\

were applied in civiiian and military cases.
MITIGATING FACTORS

#1

Inadequate Education
Personal/Family Problems
3 Mental/Physical Problems
4 Public Service
5 Service-Connected Disability
6 Creditable Military Service
7 War Zone Service
8 Procedural Unfairness
9 Denial of CO Status
10 Notivated by Conscience
11 Voluntary Return
12 Nental Stress from Combat
13 Combat Volunteer
14 Military Performance
15 Decorated for Valor
16 Hounded in Combat
(None)
2

AGGRAVATING FACTORS

1fl Other Adult Convictions
2 False Statement to PCB
3 Physical Force
4 Desertion During Combat
5 Selfish Motivation
6 Failure to do Alternative Service
. 7 Probation/Parole Violation
8 Multiple AWOL/UA Offenses
9 Extended AWOL/US
10 Hissed Overseas Movement
11 Other Offenses
12 Apprehension by Authorities
(None)

Percentage of
Civilian cases

i'(

6.1
12.7
9.7

Percentage of
Hili tary Cases

35.2
46.3
15.1

5L~

1.5

0.6
2.5

3.1
81.3
26.4
13.1
1.1
4.6
38.4
6.4
10.0

1.7
6.6
11.7
65.9
59.7

0.4
0

0

41.3
4.3
3.8

5.3

(30)

1.1

9

Percentage of
Civilian Cases

6.1%
0

0.6
0.4
16.7

4.9
5.7
1.5
0.4
0.2
0
. 3.1+
(ilB.3)

Percentage of
Hilitar:y Cases

48.8
0.6
1.1
2.4
27.9
0.3

3.7
80.8
63.0
5.6
3.0 : -~
17.6
(1. 6)

Apart from the factors which were distinctly military, a few patterns emerge.
(conscientious
Civilian applicants Were muc h more likely to have mitigating
__ factor =/flO
.
reasons for offense) • while military applicants \vere much more likely ·to have
aggravating fc.ctor #1 (other felony convictions or other court-martial conv5ctions).
t\·'O
l
As the discussion below demonstrates,· t1cse
• factors alone were accountable
r()r nmrh of the difference betm~en civil inn and military case dispositions.
·:- ..Not·c~"t11a·t··a-;;;~:;I:Ci}'i~·c·e·i1.t;.igc oC our dvilL.m Llppllcants served in the milit<.~ry
n!:h.,·

J·hr>"ir

dt·nft offense convictions.

HU.IT/\RY APPLIC/\N1'S
Mitigating and aggravating factors often. had a combined,rather than separate

i
1.

effect upon case diiposition.s.
of creditable military
of service.

service~

For example, mitigating factor #6 indicated the length
while mitigating factor 1f14 reflected the quality

The two together told a much different story about a person than

did one without the other.

Consider the following chart of the eleven most

frequent combinations ofmitigating and aggravating circumstances in military
cases, ranked in order of the generosity of our case dispositions: -1:
Agg.
Hit.
Factors
Factors
8,9
2 '6 '11 '14
1,8,9,12
2,6,14
1,8,9
1,2,6,11
8,9,12
1,2,6
1,8,9,12
2,6
1,8,9
2,6 '11
1,8,9,12
1,2,6
8,9
2,6 '11
8,9,12
2,6
5,8,9-,12
6
1,5,8,9,12
6

II of
cases
47
66
50
44
78
63
48
57
67
43
59

Pa.~.don

18
30
21
10
15
15
13

10
11

1
0

l-3AS
17
16
10
21
22
22
19
23
19
4
6

4-6AS
10
14

7-t-AS
2
3
4
3
7
3
1
2
4
13
24-

13

10
31
20
13
22
33
25
24

N/C
2
3
2
0
3
3
2
0
0
0
5

Leniency
Ratio
3.09
3.02
2.88
2.86
2,85
2.84
2.83
2. 72
2.55
1.84
0.76

f,

f

i

-.
/

Add just one factor -- mitigating factor #7 (Vietnam service) -- to the same
combinations, and completely different results emerge.
thirteen most

The table below lists the

frequent combinations of factors applicable to Vietnam veterans.

Note

the much more widespread application of mitigating factor #14 and the total absence
of aggravating factor 115.

The pardon rate of roughly 75% for Vietnam veterans

contrasted with a pardon rate of only about 25% for other military applicants.
Specifically, when mitigating factor #7 was added to the two combinations listed at the
top

of the above chart markedly different results occurred.

Again, note that the

''No Clemency" cases all involved aggravating factor Ill, probably reflecting
felony
.
::._-,_

convictions for violent crimes.

r
f

~-

CIVILIA"J CASES

As noted earlier, civilian cases were generally decided more generously than
military cases, usually because of the absence of aggravating factors and the presence
of mitigating factors #4 (prior alternative service) and #10 (conscientious reasons
for offense).

In the absence of aggravating factor #5 (selfish reasons for offense),

the presence of either of these t'vo mitigating factors generated a pardon in 97%
of all civilian cases.

Hm.;rever, a finding of aggravating factor #5 reduced the

civilian pardon rate to just 35%.
factor a1oneo

Some No Clemency decisions were based on that

The table belm.;r lists the twenty most frequent civilian factor

combinations, in decreasing order of the generosity of case dispositions.

Note

~ pardons Here C::rantec1 <vi thout any Hi tigating Factor, and one No Clemency
t1at
so~~
b
1
Hithout any aggravating factor. These cases Here flagged by computer for

possDJle·recons1"d" era t"1on by the BoaLdo
AG
Hit.
POP
None
2T,10 , 11-----:32
None
9,10,11
28
12 '
4' 10
19
12
10
16
None
4,9 ,10
13
None 3,4,10,11
10
None 10,11
152
None
4,10,11
345
None
4' 11
23
None
4,10
117
None
10
64
6
4,10,11
13
None 2,4,10,11
11
5
4
17
None
4
16
None
None
21
5
4,11
15
5
11
22
5
None
18

AG

'MIT

1,8,9.
1",5,8,9
1,8
1,5,8,9
1,5,8
l,b

1,6
6,11

l.S.fLQ

Pard.
32
28
19
16
13
10
150
340
22
112
59
12
10
10
12
12
7
7
1

POP

p

4
3
3

6
6

24
33
11
20
29
23

h

'{C)

1,6,11

6,14

1
1

1-3AS

2
4
1
4

4-6AS

7+AS

Ratio
4.00
4.00
4.00
4.00
4.00
4.99
3.98
3.96
3.95
3.94
3.92
3.91
3.59

1

1
2

3
1

1
4·
2
5
3
5
8

2

1
1
2
2
3
4

1
3
6

4

1.:.3AS

1
1
1
1

4-6AS

7+AS

8
4
1
2
1
3

5
14
2
9

2
6

?

!<

11
5

3.44
3.19
3.00
2.68
2.22

N/C
5
6

Leniency
Ratio
2.2~

1. 76

5

1. 73

3
6

6
10

1. 35
1.. 21

2

12

1.09

1()

1()

1

rn

1-3 AS

AGG.

Mit.

POP

Pardon

1,8,9,12
1,8
1,8,9
8,9
8,9
8,9
8,9,12
1,8,9,12
1,8,9,
1,8,9
1,8
1,8,9,12
1,8,9,12

1,2,6,7,14
6,7,14
2,6,7,11,14
2,6,7,11,14
2,6,7,11,13,14
6 '7 '11 '14
2,6,7,14
2,6,7,17
1,2,6,7,11,14
2,6,7 ,14
2 '6 '7 '11 '14
2,6,7,
6,7,14

11

11

10

10
12
15

1

8
8
13

3

13

19
11
11

17
18
13
10
15

14

3
3
2
2

11
9

11

11
7

1

10

5

1

2

4-6AS

7+AS

N/C

Ratio

4.00
4.00
3.85
3.74
3.73
3,73
3.65
3.56
3.54
3.30
3.27
3.27
2.70

1

2
1

1

1
.1

1
1
1
2

2
1
2

The l!::> Clemency Dispo sillon in military cases usually (but not always) involved
aggravating factor 1fl.

Aggravating factor 115 Has also often present, along v7ith
CO//J/JJ(J/'..1

few or no mitigating factors.

The chart below lists the ten most combiP-ations of
/'
.

factors \vhich produced the· greatest number of military No Clemency cases.
rate for these cases was only about 5%.

The pardon

Note also that cases with both aggravating

factor 111 and #5 and no mitigating factor almost invariably involved a jump from
our baseline (almost always 3 - 6 months in military cases) or a No Clemency decision.

t

I

There were not many civilian No Clemency cases, but a look at

them shows

the impo1·tance of aggravating factors #1 (other felony convictions) and :f/:5.
Aggravating factor :ffl Has shmm by

the above table to have been present in none

of the most prevalent combinations of civilian factors.

How·ever, it \vas present

in 15 of the 19 civilian No Clemency cases, t\vO of the remaining four being
apparently unusual panel dispositions •. In the table below, note the total
absence of mitigating factor #10.

AG
None
None
5
5
1,5
1,5
1 .
5,7
1,5,7
1,5,6
1,5,7
1,5
1,5
1
1
1
1,5,8

MIT.
4
None
11
None
2
None
None
None
None
None
2
8

11
3
11
2,6
1,~11

POP
16
21
22
18
3
3
5
2
2
1
1
1
1
1
1
1
1

Pard.
12
12
7

1

1-3AS
2
5
5
8

1

1
1

1

4-6AS

1
6
4

7+AS

N/C

1
2
3
4
1
1
1
1

1
1
1
1
1
1
2
1
2
1
1

...

1

1
1
1
1
1

Ratio
3.44
3.19
2.68
2.22
1. 67
1.67
1.60
0.50

o.oo
o.oo
o.oo
o.oo

. 9.00

o.oo
o.oo
o.oo
0.00

'

Comparison v1ith Case Dispositions for
Our applicants -- military and
they applied for clemency.

t.h~

Other Programs

civi~ian
I

had already paid a price before

i

Roughly half:had been incarcerated, most for several
I

/:

mor1ths.

Many had performed alternative service as a condition of probation.

Our baseline formula took this into account.
i
:I

As a result, our case dispositions were naturally different from those of
the Justice and Defense Department programso

Their applicants had never paid

any price (other than the hardship of being a fugitive -- a factor which no
clemency program should weigh in its calculations)o
the only pa.rt

At the same time, He were

of the President's program to grant clemency selectively.

Neither

the Justice Department nor the Defense Department denied clemency to any eligible

Comparing their case dispositions to ou1.·:-:. can be misleading, unless prior
punishments are taken into account.
(average:

2~2

\\Then our military applicants' time in jail

months) is taken into account according to our baseline formula--

Hhich gives three months credit for every one month in jail -- the comparison changes.
Our case dispositions are still sh,own to -·be

so:EHe\l'ha.t

ruore generous than Defense's

but not by as much as a straight-line comparison \vould

indicate.~"

COMPARISON OF PCB A1m DOD CASE DISPOSITIONS
Disposition

DOD
Cumulative %

Unadjusted PCB
Cumulative %

Adjusted PCB
Commulative %

Pardon

0

41

0

1-5 mos

2

66

0

6-12 mos

15

28

66

13-18 mos

22

0

28

19-24 mos.

100

0

0

25+ mos

0

No Clemency

6

0

6

Likewise, compare our program with that of the Department of Justice.

Our

civilian applicants have served an average of 4 months in jail and 5 months of
prior alternative service.

When our baseline calculation is applied, our

dispositions are shmvn to have been more severe than those of the Department of

Justice~\:~':

COMPARISON OF PCB AND DOJ CASE DISPOSITIONS

Disposition

DOJ Cumulative
Percent

Adjusted PCB
Cumulative Percent

Unadjusted PCB
Cumulative %

Pardon

0

83

0

1-5 mos.

2

10

e

6-12 mos.

13

6

0

,/

/1.~ '{
}

- -·-::-:-=_

13-18 mos.

36

·o

0

19-24 mos.

100

0

0

25+ mos

0

99

No Clemency

1

1

-,.._

'.

··'• 111is t:able assumes, obviow;ly incorrectly, that all our military npp1icant:3
1.u>'Y'n

..

-

.

!

One further note should be made abotjt the Justice Department case dispositions.
For a ....,ho:J;ly

decen~ralizcd

program, implJmented by 94 United States Attorneys, the

I

consistency of case dispositions was substantial.

As indicated by the following

table, the average alternative service assignments differed very little from
circuit to circuit.

Some extremes did occur:
I

The Eastern District of Ne\v York

assigned _ _ o f _ applicants to 24.months of alternative service, while the
Western District of Ne\v York assigned its. •
- - applicants only an average of
I
months of alternative service -- only _
24 months.

~I

of \vhom received the maximum

Hmvever, these districts \vere the exceptions.
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I

Chance and

circum~:;tance

bad
I

much to do with "l:he sacri-,

'
f ace d b y eac h ln
' d'lVl'duq11 d urlng
'
1
'
f·lces
t1e
VletnRm
War.
9% of all draft-age men served there.

Only

Less than 2% ever faced

charges for draft or desertion offenses, and only 0.4%--less
'I

than one out of two

hundred~-were

charged with ·these offenses.

convicted or still remain

By contrast, 60% of all draft-

!

age men were never called upon to serve their country.

War and conscription are, by nature,
e'tltli tabte--.

In a

s~nse,

selective.~

our applicants were victims of

1

tune as much as they were guilty of willful offensese

).n--misfo~--

Most

other young Americans did not have to face the terrible choices
which they did.

For this reason.alone,. applicants to the

President•s clemency program deserve the compassion of their
fellow countrymen.

As we decided cases, we came to understand better the
kinds of people who had applied for clemency.

By the time our

Board had reviewe_d all cases, each of us had read approximately
4i000 case summaries for our respective panels.

From these

case summaries, we learned what our applicant•s family backgrounds were like, what experiences they had with

t~e

draft and
-· :-

the military, why they committed their offenses, and what:,
/ ..•,.

punishments they endured.
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Many of our applicants fell into cor.u11on categories:
The civilian conscientious war resister who was denied in
his application for CO status and faced trial and punishment was a ma·tter of principle; the Jehovah's Witness who,
although granted a CO exemption, went to jail because his
religion prohibited him from accepting an alternative service
assignment from Selective Service; the Vietnam veteran who
went AWOL because of his difficulties in adjusting to postcombat garrison dut.y; the young serviceman, away from home for
the first time, 0ho could not adjust to military life; the
serviceman with his family on v1elfare, who went lWvOL to find
a better-paying job to support them.

We also had more extreme cases:

The civilian who dodged

and manipulated the system not for conscientious reasons, but
simply to avoid fulfillment of any kind of obligation of
national service--or the soldier who deserted his post under
fire.

In this chapter, we describe our civilian and military
applicants.
do it?

Who were they?

m1at did they do?

Why did they

Our actual cases tell much of the story, supplemented

by the results of a comprehensive survey we conducted from
the case summar1es of almost 1,500 applicants.

In our conclusion,

we try to identify who did not apply, why they did not, 9rid
what happens to them now.

7Y
IJ

j
j
j
j
j
j
j
j
j
j
j
j
j
j
j
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I
OuJ.::.__fiy}.li~n

ZP-plicant,s
I

During the Vietnam Era, there/were approxin1ately 28, 600,000
I

men of draft-eligible age.
served in the

I

About /forty percent -- 11,500,000 --

Armed Forces ei t.her before or during the Vietnam
i!

~ I

War.

i I

!
'.
'!

The rest, 17,.100,000 men, never served in the military.

Of

those, 12,250,000 either never registered for the draft, built
deferment on defermfmt, had high lottery numbers, or were otherwise passed over by induction calls.

Another 4,650,000 were given

other kinds of permanent draft exemption usually because of mental
or physical deficiencies: 145,000 of t.hese exemptions '.\'ere for
conscientious objection to warol/

The Selective Service System issued 209,000 complaints regarding individual draft offenses, usually for failure to report for
induction or a pre-induction physical exam.

Almost 90% (173, '/00)

of the complaints never resulted in indictments.

Some registrants

agreed to enter military service as soon as their complaint \vas
issued; others never had charges brought against them despite their
continued refusal to join the service..

Apparently, no records

exist to show how many were in each of the two categories.V

Only 25, 300 Selective Service coniplaints resulted in grand
jury indictments·o

Of those indicted, 4, 522 remained fu9itivcs un-

til bhe start of the clemency programo
t.:r:ial.

The remaining. 20,800 stood

IV-B-2

Most (12,100) were acquitted; 8,700 were convicted.
ever went to jail.

l/

Only 4,900

'rhus, about 13,000 civilians either were

convicted of draft offenses or were still facing draft charges
when the President announced his clemency program.Y For every one
of them, 12,000 others escaped military service by other means.

2/

Background§/

Our civilian applicants were predominantly white, and came
from average American familieso

Over ·two-thirds were raised by

both natural parents, most .had one to three brothers and sisters,
and evidence of severe family instability v.,ras rare e

'I'he proportion

of Blacks and Spanish-speaking persons was about the same as found
in the general

population~

They grew up in cities and suburbs, with disproportionately
many in the West and few in the Southo

Born largely between 1948

and 1950, they were part of the "baby boom" which was later to
face the draft during the Vietnam Y.lar o

Over three quarters had

high-school degrees, yet only 18% ever finished college.

Only a

very small percentage ever had trouble with the law aside from their
draft offenses.

In most ways, they were not unlike young men in

cities and towns across the United States.*

* Unless otherwise noted, all statistics about our applicants came~.
from our own survey of <:tpproximately 500 civilian applicants.

I

\
\
I
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T\vo things set them apart.

.

.

F~rst,

over 80% opposed the

I

war 1.n VJ..etnetm strongly enough to I;face punishment rather than

/
fight there.

Second, they--unlike many of their friends and

classmates -- were unable or unwill:ing to evade the draft by exernptions and deferments or escape prosecution through dismissal
and acquittal.

Th_ey \vere unique in that they chose to stc>Y v1ithin

I
the system and pay a penalty for th'eir conscientious opposi·tion to
the war.

Experience with the Selective Service SY.§...t.§lli

Regist::r:-ation
Our applicants, like millions of young men, carne into contact
with the Selective Service System when they reached the age of 18o
Often, i t was their first actual contact 'I:Jith a government agency -an agency with which they had little in common.

The rationale behind the concept of Selective Service was that
established members of the community were the right ones to decide
from a group of eligib-le young who would serve in the military
and who would be exernpto

It Y.las hoped that this system would allow

decisions to be made on a case-by-case basisc.

Board members who

were sensitive to the national need could still consider·
the special circumstances that often surrounded individual cases.

._;;
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This philosophy was based on a promise of trust and open
communication between individu.als and board mentbers.
trust did not materialize.

Often that

There 11ere differences in age, life styles,

racial composition, values and opinions concerning the Vie·tnam
war.ll
The typical local board member \-vas in his late fifties, with
20% over 70 years old.

In the mid 1960's, 1.3% of all local board

members were black and 1.5% spanish-speaking.

Many of the state

directors were Reserve or National Guard officers on active duty.
Beginning in the late 1960's
'----

and early 1970's the Selective

Service System made efforts to have the'local draft boards more
accurately reflect the population of their areas.

For example, 16%

!

of all local board members are now Spanish speaking, or of another
minority background.§/

Classification
Immediately after our applicants registered with the local
board, they_were classified by their respective uneighborhood 11
draft boards according to its interpretation of the law and regulations of the system.
decentralized

Varying interpretations resulted from this,/,.

system~and

afforded to similar

{ c.:-~--

produced wide differences in the

rE~gistrants.

Today, -a single nation<::d

treatmen~~
interprc·~

tation of the law is promulgated in the regulations which are binding
upon local draft boards and which are supported in detailc:d procedural

J

\

I
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directives in·tended to provide uniformity of processing and
J

equality in tTeatment-.

21

!
I

The reform did not affect tbe authority
I

I

!

of· the local draft board to classify men, but rather required that.
all local boards classify the same way.
!

Another major problem in the c:lassification procedure was the
lack of accurate and adequate inforination.
fold.

The problem was two-

Information had to be swiftly and accurately conveyed from

the National Headquarters to the local and state draft boards before it could be conveyed to the registranto

If local boards were

ignorant or misinformed of the requirements of the lav;, policy and
court decisions, their processing of registrants was likely to be
flawedo

Secondly, when information disseminated to our applicants

was not an accurate explanation of their rights established by the
courts and the Congress, the exercise of such rights was often
meaningless.

The problem is illustrated by testimony at Senate

hearings on the draft in 1972.
stated

A parent of a son killed in Vietnam

"I was appalled at how little sou...'1d, legal advice there

actually was available· to our young men, in spite of the fact that
the Selective Service statutes have always constituted a clearly
<:lefined body of law readily available to the legal profession as
a source of additional practice.

(Case # 3548)

11

1.QL ,, ..-

Applicant failed to apply for conscientious
objector status because he mistakenly be-lieved that the Supreme Court had ruled
that a prerequisite for this classification
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(#3548) con't

was an orthodox religious belief in a
supreme being.

Often, new registrants relied on the advice of local draft
clerks, who were neither tested nor trained in Selective Service
law, but who nevertheless gave the best advice they could and
which the registrants then relied on.
(Case #2290)

Applicant made no attemp·t to seek a personal
appearance before the local board or appeal
their decisionJon the basis of advice
given by the clerk tha·t the board routinely
denied such claims made by persons like
himself.

Written materials \·vere often no more helpful than the clerks.
The languagG in

man~{

of the fo1."1TT.s used by Selective Scr\,.,icc \las

not understandable by most registrants, especially those that
came from economically deprived backgrounds.

One study showed that

the form 150 (the conscientious objector form)

required at least

a high school graduate level reading skill to understand.ll/
The problem of applicant misinfonnation was compounded by the
difficulty national headquarters sometimes had in providing the
·local boards with prompt and adequate information regarding binding_
judicial interpretations of the Ac;t. For example, the important

case of )':1ullo'l v. United States (398 U.s.

410)~ regarding classifirf'·· '

cation processing was decided by the Supreme Court on June 15,

\""~
'\

1970.

This decision had the po;Jsibility of

strant within the system.

effc~cting

every regi-

The decision and interpret.ation regc:n:·u·-

inq the decir;ion were not conununicat:ed to local bo<J.rds unt.il

·--.
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Th(~

August 11, 1970, a period of approximately two months.
landmark decision in }.:i:_.s_lsh

Y-~-

United §_ta·te.§. (398 US 333)

was decided the same day by the Supreme Court and expanded the
scope of conscientious objection..

Yet so;:ne two years after the

Hel.sh decision, specic:.l forms for conscientious objectors had not
been amended to accurately reflect this decision.1.?J Many court
decisions regarding registration, classification and processing
were never communicated to registrants in infonnational brochures ..
They had to rely on their ovm resources to gain a full understanding
of their legal rights and obligations.

Because of the inadequate amount of information available,
some of our applicants turned to draft counseling centers for
information.

However, even the trained draft counselors found it

difficult to keep current regarding directives in the system.
scriptions to GPO publications. were unsatisfactory.

Sub·-

For example,

changes made in June 1971 did not reach the subscriber until
February

13 1

1972.~

.

Requests by registrants and draft counsellors

for state headquarters directives explaining policy and interpretati.ons plus copies of Operational Bulletins were denied on the
14/
. l s were 1.nterna
.
1 · coimnunJ..catJ..ons.
.
.
,ground t h at t h cse mater1.a.

Other questions of procedural due piocess arose.

Our appli-

cants did not have the right to a personal appearance prior to the
local draft board's initial classification decision.

When a personal
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appearance before a local board or an appeal board was granted,
they did not have the right t.o·bring witnesses to their personal
appearance.

Alsof local and appeal boards were originally not

requireq to provide a registrant \vith reasons for their decision.
(Case 4-t 00596)

No reasons were given applicant regarding
the denial of his claim for conscientious
objector status.. Consequently he was
simply unawa.re -of how or where to appeal
his case to a higher level.

After 1971, such information was required, but often consisted of
r

only a check-list with the general reasons for denial marked
--.

but not explained for procedure similar to one alrE">ady fc.·,nd
(Case # 1318)

aCc(,pta~le e

Denial of applicdnt's C.Oo claim consisted
only of the board 1 s conclusions. His
petition for certiorari was denied, although
one Justice indicated that he felt procedural due process required the factual
basis behind the conclusions be includedo

Once a local draft board issued a final classification to our appli-

c
cants, they could appeal to the state appeals board and under
certain conditions, t.o the Presidential Appeals Board.
of these appellate rights was questionable.

The value

State boards often

gave their cases only cursory consideration, sometimes so, brief
that the procedure was held to deprive the registrant of due process
of law. 121 However, these appeals were essential if our applicant
hoped to prove his case in courto
(Case # 4296)

Applicant failed to appeal his local boa:cdus
denial of his c.o., claim, which was done
without giving any reasons to the applicant
for the denial. IU. thouqh the District:
Judge indica·ted, that t:he local DO<Lcd' s
action was improper, he nevertheless convictc-,d

I
\
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i

!

(Case #

local board • s decision and thcreby,exhaus-~ his administrative remedies.
.

!
i

If an applidant was unsuccess f ul 1n his initial bid for a particu-

I
lar classification status--whether or not he appealed his locaL
board 0 s decision--he could request a rehearing at any time prior
I

to receiving his induction notice.

If his request contained

evidence of a prim? fa_cie case for reclassification, the board
had to reopen the case, and failure to do so was found to be a
denial of procedural due process.

This right was critical to an

applicant, since a reopening theoretically brought with it the
entire sequence of appetlate rights associated with an initial
I

classifica-tion determination.
-------

Similar appellate rights were not

provided for a boardcs refusal to reopen,

(as distinguished from

_a reopening with a denial of the claim). In addition 1 most circuits
required that a denial of a prima facie reopening case be accoffi:...
panied with a reason for the denial.

In practice, this was not

always the case.
(Case #2317)

Applicant's local board decided to give
him another hearing after he accumulated
additional evidence to suppor-t his claim.
· In spite of this de facto rehearing, -L:he
board proclaimed l\\0 such reopening had
occurred, and denied the applicant any
appeal rights.

Deferments and Exemptions
Many of our applicants held and 1riany more sought a range of
defcn:i:nents which would have postponed their draft eligibility, or
exemp.tions which would have ended it entirely.

The most common
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deferments and exemptions

''lCTC

fo:r student, occupational, hard-

ship and mental/physical status.

During most of the Vietnam era, it was the policy of Selective
Service to defer students who were enrolled on a full-time basis
until they te1.1ninated or completed their fonnal college education,
at which time they became available for selection and induction.
The only legal requirement relating to student deferments VTas
that which obliged the local draft board to permit college students
called up for induction to finish their current academic year.
A student's irrmediate future depended upon state headquarter's
interpretation of the overall national policy.

Some state and local

boards instructed their registrants to use as.a basis for determining
2-S status college qualifications tests scores and information
regarding rank in class, while others told their local boards that
these criteria were only advisory and could be ignoredu
definition of the term

11

1be

full-time student" posed many problems.

Finally, some state headquarters extended student deferments to
individuals.in business, trade or vocational school, \vhile others
limited it to college.s.

There \·lere three major criteria for ob·taining an occupational
dc~ferment:

1'he registrant had to be employed in industries related

to t;.he DefenE3e Department, science, research and development,
engineering and health services.

His employer had to show th<:1t

so,ncone of similar co;npetencc \vas not avu.ilablc' t:.o replu.ce the
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individual for whom the deferment was requested.

Finally, the

employer had to shm·,.r that loss of the individual to the draft
would have an adverse effect on the employer•s ability to carry
out essential work.

Formal guidelines and interpretations of

these criteria varied among the state and local boards, and
resulted in a lack of unifoDmity in the identification and determination of critical skills, occupations and professions.W

The hardship deferment was granted only to those applicants
whose induction would create "extreme hardship" for their dependents.

To qualify, an applicant had to demonstrate that he made

a substantial financial contribution to a qualified dependent,
and that without this contribution, the dependent HOUld suffer
extreme hardship.

Although the formulation of this test varied

slightly among the circuits, determinations of extreme hardship
were by their nature subjective, and as in the other deferments,
there v,.rere varying applications of this standard among the local
boardso

Even when the facts were relatively objective, policies

varied.

For example, a provision in the 1967 Act authorized

"fatherhood" deferments and was duly incorporated into the regulations, only to be revoked by the President in 1970.
fathl~rs

'!'hereafter:,

were not automatically grant such defe:onents.

Because of manpower neec..\s during the \¥ar, the Selective
Service and Defen.se Department revised dmvnward the physical
and mental st.and:..trds for service in t:hc; mil.i tury~

Physical and
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I

'-..-

mentc:tl

exemption~;

thus became harder to obtain.

'l'he prein-

duction rejection rates for all causes dropped from about 50'/o
in FY 65 to 40% in FY 66 and approximately 35% in FY 6 7 •

.l..lL

'l'he Defense Department estimated that these revisions of standards
increased the induction or enlistment or previously ineligible
men by about loo.ooo a year.

The exemption status of greatest concern to most of our
civilian applicants was that of conscientious objector (I-0).
We have evidence that almost half (44%) of our applicants took
some initiative to obtain a "CO" exemption,. <Wd the true proportion
may be even higher.

0£ that percentage, 15% neve2:: actually com-

pleted a CO application, 17% applied but were denied, and 12% were
granted CO statuso
of confusion

Many of our applicants evidenced a great deal

concerning the CO exemption.

ionalized method for

infol~ing

There was no institut-

prospective conscientious objectors

when or how to fill out the necessary forms and present their
case to the local board.

A. strinking 26% of our applicants sub-

scribed to a pacifist religion which would o:t..·dinarily entitle
them to co status most (20%) being Jehovah's Witnesses.

Because

only 10% of our applicants recei.ved CO status for religious objection to war, it appears that the remaining
were denied.

~6%

never applied or

Many of our applicants were simply uninformed about

the avu.ilabili ty of the CO exemption and the procedures v:hich mu:::;·t
be followed to obtain it.

-
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(Case 4t 10768)

Applico.nt~

a Jehovah's Witness, had his
claim for ministerial exemption deniedn
Since he made no claim for conscientious
obj ecto·r status, he 'das classified 1-A.
and inducted one month later.
(He later
went. l\HOL and received an Undesirable
Discharge.

Some of· our other applicants knev..r enough about the existence of
the exemption to inquire about it, but were subsequently discouraged by their local boards.
(Case # 803)

In reply to applicant•s request for a
Form 150, his local board included a note
stating that ~ CO classification was given
only to mernbers· of pacifist-orient.ed
religions. Accordingly, applicant did
not bother to ret.urn the form ..

In the midst of i::he Vietnam Warr the substantive law regarding
conscientious objectors changed dramatically, profoundly affecting
the ability of a great number of our applicants to submit

c.o.

claims with any reasonable chance of success.

1970

the Supreme Court

clJ~ified

In June

conscientious objection in Welsh

v. United States ·, .§.2:!.:Era., stating that: this exemption should be
extended to cover those whose conscientious objection stemmed from a
secular belief.

Section 6 (j) was held to exempt from miliLary

service those persons who consciences, spurred by deeply held
moral, ethical or religious beliefs, would give them no rest or
peace, if they allowed themselves to become a part of an instr'U.J.llent
of war.

In the later case of Clay v.

u.s-/(

)

the

cour·t stated the. three requirements for CO classification as:
opposition to war in any form,

the basis of opposition to war must be
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moru.l, ethical or religious, u.nd t:::e beliefs must be sincere.

Based upon these standard's, it is surprising that more of
our applicants did not apply for CO status, receive a CO exemption from their local boards( or raise
trial.

a successful defense c:rt

He have found t.hat 66% of our civilian applicants cormnitted

their offense for conscientious reasons.
cants would have qualified for a

c.o.

Not all of these appli-

classificati.on because many

did not object to all wars, as required by _0illett..sh_

(Case # 2338)

(

.

)

Applicant:s conscientious objector claim
was denied by th~ local board because he
objected only to the Vietnam War, rather
than all wars.

Despite this, it is likely that more than the 12% of our applicants
who actually received such an exemption would have qualified under
today • s standards.

Vlhy did this happen?

Ninety percent of our

applicants registered prior to Welsh, so their first information
about the CO exemption was that it applied primarily, if not
exclusively, to members of pacifist religions..

Hany of our applicants
, ......

may have been reluctant to apply for CO status prior to Welsh out ~J~>c,·
of recognition

that, at the time, their moral and ethical

'·

belief~~

\'·"

would not have persuaded their local boardso
(Case

41=

1213)

Applicant did not submit a CO apr>lication hecause it w2s his undcn;tanding that his
local draft board would not consider a CO
request unless a registrant were associated

,/
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( t.'t1"13'
-~ ~
) con I).c.

with ~ widely recognized pacifist religion
and his refusal to participate in war
in uny .form stenuned from his personal
beliefs and general religious feelings.
He pled guil t:y to failure to submit to
induction and was convicted one year prior
to Vvelsh.

Many others passed U1rough the Selective Service System before the middle of 1970, when Welsh v1as announced.

Fifty-three

percent of our applicants '.'lho applied for a CO exemption did so
before }'IJelsh, and 35% cornrni·tted their draft offense before the
decision.

Howeverr only 13% were actually convicted of their

offense before Welsh.
We_lsh

Many of these individuals could have raised

defenses at b:.ial, but ,a siqni:f:Lcant percen·tage of our:· appli-

cants (26%) pled guilty to their charges.

The most likely expla-

nation for the small percentage of applicants "''ho sought and were
granted CO exemptions is their lack of understanding of what the
Selective Service standards and procedures actually were. Despite .!::!.elsh, the
Selective Service made no immediate substantial changes in the
form 150 to reflect this broadening· of the CO categoryQ

As a result

the forma-t of the form 150 misled .many applicants into thinking
that the non-religious nature of their beliefs disqualified them
from conscientious objector status.

I

;

(Case # 537)

/,.,,.
~J

.,~·

Applicant initially failed to fill out al~
form to request C., o. stat u.s becau~e the \';'
rel.i.g ious orientation of the form led him'··-,, _
t6 believe he would not qualify. After
Hel~Q., the applicant believed h(:~ co-uld
1
q~_lalify under the Supreme Court s expanded
definition, and requested another rorm 150.
\.'men the board rei.urned zt Form 1.50 idcnl:ic;:)l
to Uw one he received initially/ the applicant
~ :.,,),
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again failed to complete ~t, believing
that he could not adaquately express his
beliefs on a form designed for members of
organized religious.

(# 537)

This misinformation was often reinfol:ced by t.he local boards.
(Case # 2320)

Applicant failed to complete an outdated
Fonn 150 aft.er being told by his local
board only mernbers of certain religious sects
were eligible.. This occurred after the
:N..elsh decision.

Those who did apply for CO status faced a form Hhich asked
about the

philo~;ophical

nature of the applicant 1 s beliefs, their

relationship to his religion, and to the manner in which conducted
his life. h"'hile less-educated persons may have been discouraged from
applying for

c .. o..

status because of the complexity of the Form 150

and other factors, the experiences of our applicants who did apply
reveals no such bias.

Of our applicants with college degrees, 28%

applied for CO status, but only 4% were accepted.

Of our applicants

with less education, 19% applied, but 10% (more than half) were
accepted.

This may be at·tributable to the fact that persons with

more education usually based their claims on moral and ethical,
rather than religious grounds, as vvell as the fact that our applicants may not have been a representative sample of all
Welsh specifically authorized local boards

c.o.

applicants.

te> grant CO exemptions

to persons sincerely opposed to war on moral and ethical (i.e.,
non-religious) grounds, yet some (___%) of our civilian applicants
had possibly valid

11

moral and et:hical" CO applicutions denied c<fter
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Welsh.

Some local boards mc:ty still l1o.ve reliec1 on a test whicli.

required belief in a supreme beingl

In one post-Welsh study

i

I

of CO applicants, all those

.
I.
~ntenr;~cwcd

who failed to express

i

belief in a supreme being had ·their CO applica·tions denied.
Applicant's ~equest for conscientious
objector stat:us "''as denied, p<:trtially on
the basis that he h<:td no particular religious training or expreience to establish
opposi·tion to war.
This determination
was made after the Supreme Court . st::>ted in
i'Ve.1.:2:t~. that. such formal religious training
was not a prerequisite to conscientious
object:or status.

(Case # 1373)

In cont.rast, CO applicants who claimed to be members of a pacifist
I

religion enjoyed a 56%

~uccess

rate throughout the Vietnam era.

Registrants associa·ted 'di th recognized pacifist religions -

Jehovah~

Witnesses, Black .Huslims, and.the Society of Krishna- were also
occassionally denied CO classification.

The basis for denial of

CO status by Selective Service in these instances was usually lack
of sincerity.

However, in many of these cases, the lack of famili-

arity with the teachings of a particular religion and the lack of
general acceptance of that religion may have been factors in the
denial of CO status.

If the local board turned down as applicant's

CO claim, he could appeal to the state appeals boardr

However,

there were time limits and other procedures \vhich appellante had ·to
observe.

Some of our applicant::-; were apparently not advised about:

these procedures.

s
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(Case# 2317)

Fo~

...,

Applicant, a Jehovah's Witnsss, unaware
of the time limitation on filing notice
of appeal, continued to gather evidence
for his· appeal, \vhich was ul t.imately
denied on the procedural grounds of
failur·9 to give timely notice of appeal"

many of our applicants, the realization that they were

conscientiously opposed to '\'ar came only after they received an
induct.ion

notice~

This notice oft.en acted as ·the catalyst which

led to an introspective examination of the applicant's convictions,
and a crystaliza·tion of his beliefso
(Case 4f3099)

Applicant stated that "the induction order
forced me for the first time to make a
decision as to my views with regard to war.

Howevr:ir; when a registrant's requ.est fo:r- a change in status c::;me
after his induction notice was mailed 1 his ability to obtain a
rehearing v1as considerably limited, because reopening under such
conditions was prohibited unless the registrant experienced a
change in circumstances beyorid his control.

The question then was

v1hether his "late crystalization" constituted a change in circtunstances beyond the applicant '.s control"

The local boards were

split on this issue until the Supreme Court spoke in 1971, holding
in Ehlert v.

u.s.

) that a post-induction-notice

claim for consciencious objector status did not constitute a change
in circumstances beyond the applicant's controlc

Accordingly, those

applicants were left t:o p1:-ess their clairns in the military after
induction.
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ll.pproximately one--eight of our civilian applican·ts did r:eccive CO exe;nptions and were a.ssigned to alternative service empl0:2'Tnent.

Once the draft board recognized that a registrant was

a conscientious objector, it assigned him 24
service in lieu of induction.

month~;

alternative

Before 1971, there were wide dis-

crepancies among states and local draft boards regarding standards of appropriat:e civilian work~

One local board might have

had a liberal policy of job approval allowing CO's to choose a
variety of jobs, while another board might have imposed highly
restrictive approval standards..

Some individuals had difficult:y

holding alternative service jobs because of personal of family
problerils.

Others decided that they could not, on good conscience,

continue to cooperate \d.t.h the Selective Service System because of
their opposition to the war.
(Case # 560)

Applicant refused to perform alternative
service as a protest against the war in
Vietnam, and specifically requested that
his probation be revoked for those reasons.

However r most of our applicants assigned to alternative service v1ho
refused to accept such assiglll-uents from Selective Service did so
because they felt their religion forbade them from cooperating with
any part of a \var effort.

These applicants, mostly Jehovah's.

Witnesses, Muslims and Quakers, were prepared to accept

~n

alter-

native service assigrm1cmt ordered by a judge in their sentence upon
conviction for refusing to pc;rform alternative service.

However,
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~-

many judges faced with such a request sentenced them to prison
instcZtd.
(Case

~t

Applicant, a Jehovah 1 s Wi"cness, refused
to perform alternat:ive service ordered by
the Sc~lective Service System, on the grounds
that even this attenuated participation in
the \\7 ar effort \·1ould violate his religious
beliefs; he did indicate that he would
be willing to perform similar services
under the court 1 s order of probation.
Rather than actept this distinction, the
Judge sentenced the applicant directly to
prison for failure to perforrn alternative

2336)

service~

The Draft
-

Offens~

--

To be eligible for the clemency program, our applicants must
have commit·ted at least one of six offenses enumerate;d in the
Executive Order<

These offenses inclncl.';" the fc.iJ. 1_1re to register

(or register on time), failure to report changes in status
(primarily changes in address), failure to report for pre-induction
physical examination, failure to report for il)duction, failure to
submit to induction, and failure to perform alternative civilian
emplOjlH\ento

The Clemency Board could not consider applications of

those who had only been convicted of-other violations of the
Selective Service Act making false statements regarding a draft
classification; aiding and abetting another to refuse or evade
registration or requirements of the Selective Service Act7 forgingk
destroying or mutilating Selective Service documents such as draft
cards or other official certificates; or failing to carry a draft.:
card or carrying a false draft card.

However, bccaus8 the vast

majority of the Selective Service offenses conunittcd during 1964-73
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fell \·lithin the eligibility requirements of the clemency progrc:m,
most civilian offenders during t.hat. period \vere eligible for t:he
program.

Our t:'{pical applicant. initially coJnplicd v;ith his SelecJcive
Service responsibilities by registering for the draft:, subr:1i·tt.ing
classification-requests, and notifying his local board about changes
in address and other changes in status.

Bet\v\ven the ages of 19

and 21, most of our applicants were clas::;i:Cied 1-A.

They, like

350 1 000 other young men during -L:he peak draft years, were ordered
to report for induction.

Nearly all of our applicants report:ed

for trwi:c pre-induction physical examination..

It was not until

the date of induction, after complying with regulations to the
fullest extent, that our applicants actually decided to violate the
Selective Service Law.

In fact, of those applicants who received

orders to report for induction, nearly half actually appeared for
induction.

But, when the time came to take the symbolic step

forward, these applicants found that their conscience would not
allow them to participate further in t:he induction process.

Ai:

the time of our typical applicant's final decision to violate the
law, he was between the ages of 20 and 22

and the year was l970-72o

For over 95% of these applicants, their failure to comply with the
Selective Service law was their first offense.

·'
;

Our appl:i.canl:s comrn.i:tted ·draft offenses which fall into
.
b c.l.SJ.C

..

.

C:Zt L:.eqOLl.OS.,

--,.
"."

th1~ee

The first of these categories, consisting of
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approximately 13'% of all ou1· applicants, were those who failed
to

register~

or to register on. time and those who failed to re-

port changes in status, such as new addresses.

Many of these

applicants did not graduate from high school, having achieved only
an elementary level of education.

In addition, they were often

raised in economic and family environments which was not likely to
lead to an appreciation of their Selective Service responsibilities.
For example, according to Selective Service regulations and case
law,

11

current address" was the address at which mail would have

reached the registrant.

While use of a false address was a willful

violation, forgetfulness was no defense.

Furthermore, the local

board was under no obligation to find the registrant's current
address, and giving the address of a parent or relative was not
enough to uvoid liability.
(Case # 822)

The applicant's induction notice \vas sent by
his local board to his mother. The letter
was returned to the local board and subsequently the mother telephoned a new
address to the local board. Local board
mail still failed to reach the applicant,
and he was indicted and convicted of failure
to keep the board informed of his uddress.
The last address his mother gave the local
board was correct, but the court did not
accept the applicant's defense that mail did
not re;J.ch him because his name was not on the
mail box.

However, most of our applicants in this category comi'l1i tted their
offenses becuuse of Uwir unintentional misunderstanding of SelectiVe
"

Service obligations.

\,•
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(Case

:!-1:

3151)

• • • 'rhc~ applicant registered for the
draft and fmbse<:ruent:.ly moved ·to a new .
addrc~E;s..
IIc report.cd his change of addre:3:; to
the local post office but did not specificalJ.y notify his local board. He stated
that he thought ~his action fulfilled his
obligation to notify his local board in
writing of address changes.

The second cat.egory of offenses committed by our applicants
includes those wl1o failed to perform required alternative civilian
employrncntE comprising 13% of our civilian applicants..
the applicant received a conscientious objection

T:[pically 1

exe~'nption

frorn

his local board because of his merrJ.:>ership in a widely recognized
Pa.cifist religious group as LTehovu.h' s Witne.ss 2 Blc:tck .t-1uslim or the
Society ot :friends.

These applicants complied v.ri t.h all Selective

Service reqr.tirements prior to receipt of an order from Selective
Service to report to a designated civilian job for two years \vork
of national importc:mce, intended as a suJ)stitut.e for military ser··
vice. these u.pplicu.nts refused to accept:. employment

because they

believed that because of its relationship to the war effort, such
work would compromise

t~heir

religious principles.

Hovlcvcr, as an

indication of their acceptance of their continui_ng responsibilities as citizens, most of these applicants indicated at the time of
their offense that they would perfonn alternative service, as long
as i t was at the direction of the courts.

Almost three··quarters of our applicants fell int:o t:he third'""''~·..,·~--"K~~'>
cot:c'gory of oifen:::cs which rclat.e t.o t:ho induction process.

'This

category i.nchtdes tho::;e who fuiled to report. fnr. their pn;-iwJuct.Lon

·
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physical examination, failed to report for .induct:.ion, or failed
to submit to induct.ion..

l~ppl:Lcants

in this category represcn c
1

approximately 74% of all our applicants.

Follo'.-1ing t.heir classi-

fication as 1·-A, these applicants vlere ordered by their local
boards to report for pre-induction examinat.ions, whicb only 4% of
our applicants failed to do..

Subsequent i.:o passing the pre-induct.:ion

examination, our appl.icant received orders to report for induction.
Once induction was orde:ced, a postponemen·t of the induction date,
could have been sought bu'c would not have invalidat.-.ed the original
order to report for induction 6 even if the inductee passed his
twenty-sixth birthday in the

inb..~rim.

Once i.-.he induction order

was issued and after all postponements v.rere exhausted he had a continuin~

duty to report for induction, although it was often the

practice of the Selective Service to issue several induction orders
before filing a complaint with the district attorney, and many of
our applicants received two or three induction orders..

App::.oximately

38% of our applicants failed to report for induction, but nearly

the same percentage decided t.o appear a·t the induction station for
initial processing. Unt.il the final st.ep in this process, the oath
of induction into the

l~rmed.

Forces and the symbolic step foD\rard,

the inductee is under civilian control.

It was at this final stage

of the process that the remaini1~g one-third of our civilL:m appli-

cants broke the law.
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Nwncrous reasons were given by our applicants for their
offenses.

The most frequent of-their-reasons was their con-

scien·tious objection to vvar in eit.her general or particular form ..
Fifty-seven percent expresE,;ed either religious, ethical or moral
objection to all war, and an addi·tional 14% expressed specific
objection to the Vietnam War.
considered,

l"lhen oU1er related reasons were

(such as denial of CO status), 81% of our civilian

applican·ts committed their offenses for reasons related to their
opposition to war.

Expressions of conscience were found by the

Clemency Board to be valid mitigating circu.rnstances in nearly fourfifths of these cases.

By contrast, less than one out of six of

all our civilian applicants v:ere found by the Boc:.rd to have corr.:..--r,ittcd
their offenses for

obv~ously

manipulative and selfish reasonso

Other major reasons given by our civilian applicants for their offense
include procedural errors and denial of CO status (5%), various
medical problems (6%) and family or personal problems (10%).

In
l~

evaluating these reasons, we found that both family/personal problems and medical problems were determined to be mitigating in
nearly all thG cases in which applicants raised them.

Surprisingly,·

procedural errors and impropF:r denial of CO stat.us were found in
nearly one fifth of all cases, a far greatGr preparation than one
would G:A'}')ect from the reasons given by our applicants.
discrepancy was probl1bly

due~

'I'his large

to the unfamiliarit:y of most of our

applicants with either Selective Service procedures or CO requirement

a

.
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Thus, many of our npplicant3 probably were never aware that

I

the disposition of their cases by Selective Service might have
been either incorrect or not accor/:1ing to estublished procedure ..

At one time or another, our api::>Iicants faced the di.fficul t
decision whether t.o submit t .. o the legal process or become a
fugitive.

Nearly two-th.irds of our' applicants i.n\ffied.:i.ately surnm-

dered themselves to the authorities.,

Of the remaining one-third

who did not immediately surrender, the vast majority never left
their hometown ..

Of the\18% of our applicants who left their

hometow!1S to evade ·the draft., slightly less then half ever left
the United States..

.f\1ost of our at-large civilian applicants re-

.mained fugitives for less than one year.
initial decisions to flee.

Many reconsidered their

About one-third surrendered, and many

of the rest were apprehended only because they lived openly at
home and made no efforts to avoid arrest.

Over two-thirds of our

at-large applicants were employed full-time; most others were
employed part-time, and only one out of ten
a small percentage assurned false

identit~es

\vC:tS

unemployed.,

Only

or t.ook steps to hide from

authorities.

Most of our fugitive applicants who chose to go .abroad went
to Canada.

Geographical proximity was one reason why some of our

applicunts chose Canada, and the similarity in culture, history
~I

c}
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and langua9e was anotbc:c.

Bowcvcr, the major reason for the large

emigration of American draft-rct:dsters to Canada v·1as the openness
of their imrnigru.tion

law.s~

Aft.er 1965, when 'che Pearson govern-

ment accept.c:d 1, 700 l\merican

resisters (largely draft resisters)

as landed immigrants 1 the Canadia.n governrnent instituted a ·liberal
immigration policy toHCl.:Cd American draft resiste:r:·s and mili tcn--y
deserters.

In 1967, Prime Hinisb3r Pearsonfs Parlimentary Secre-

tary of the DepaJ:-bnent of Hanpo\·7cr and Inunigration told the
Canadian House of Commons that ''an individual 1 s status with regard to
compulsory military service in his own country has no bearing upon
his admissibility-to Canada either as an immigrant:. o:c as a visitor.
The

11

_present policy tmvard American draft resistors and mili-

tary deserters was announced by Prime Minister Trudeau in 1969:
"Canada will become a refuge

from militarism."

The living condit:ions of draft-related emigres varied considerably.

Many existed as transients, at first living in hotels

and on the road.

Others lived in Canadian homes until they were

. able to support themselves.
thirty percent

li~ss

With the average pay close to t.en to

than the income received in the Unit.ed s·tates

and the unemplo:yment rates nearly identical, many American ernie:; res
were forced t.o live from donation but some found excellent jobs as

O•fi:/

school tellchers, plumbers

/1 carpont.crs,

and many went back t:o school.

Once settled, the living conditions the dr<.1ft evader experienced
in Cani.1da were

V<~ry

sindJ.i.1r to t.hose found in the United St<::ttc;;.
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Since 1964, many efforts were made to tabulate the total
number of civilian draft resi:_;tors and military deserters.
estimates varied widely,
·to 100,000

were only 2, 000.

The

from 2,000 to 25,000

ranging

tbe State Department announced in 1970 that tl1ere
A list rele:::tsed by the Justice Department in J"an

of 1975 showed that thE;re remained only 4,400 Vietnc::un-era draftlaw violators anywhere in the \1orld. '.'Tho \'Jere su.:bjecJc to criminal pro·-·
secution.

There are several ex-planations for these discrepancies..

For

one, political mot:ivations might have influenced both government
the counting
methods used by all sources are certainly not infallible.

The

Canadian exile figures of up to 100,000 were derived by counting the
number of files on newly arrived

?~erican

emigrants at the aid

centers strategically placed near the United States border, many of
which included A.'llericans who emigrated to Canada for reasons o·ther
than the draft or AWOL related offenses"

A fe\v aid centers kept

files on American draft-age maleS without asking them whether a
file had been previously started at another center..

,f'"

'1:-' ,

For these re

ons,
"'"'

many were counted twice, some even perhaps even more.

Speculati01~
c''••.... ,

based upon our sample. of applicants and the Department of Defense's
sarnple of its applicants (and assurn.ing that virtually all of the
Department of J·ustice applicants <.tre Canadian

exile~;),

would

t:hat only about 8, 000 out of 123,000 persons eligible for the

indicat.c~
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President 1 s program were ever Canadian exiles.

'l'ltere may have

been others against whom complaints were issued but no indictments
ever brought:, who are novv free to come home without pcnu.l ty •

.filinq. ot_j:he .£ODIQlaii}_:t_..

Our applicant began to face cou.rt

action when his local draft board de·tennined that. sufficient. evidencG
of a Selective Service violation existed to warrant the fon;arding
of his file to the United States attorney.

Between 1964 and

1974, 209,000 cases were referred by Selective Service to the
Department of Justice for prosecution7 of that number, only 25,000
indictrnent:s were

returned~

This st;::,:rt.J.ing figure c:an he par-

tially e:xplained by the practice of allowing violators to enlist
rather than face prosecution:' another major factor was the
unwillingness of local

u.s.

Attorneys to prosecute draft cases

which were :7.ncrcasingly unpopular, weak, and of relatively lmv priority.

2.

Disposition of Draft Cases

a.

Dismj.&§D..li:k.

After a complaint was filed by Selective Service

and an indictment returned against our applicant's both the courts
and the Justice Depart...ment determined whether further prosecution v1as

warr:anted.

Statistics from the Justice Department show that a

14;:"

number of cuses were dropped after indictment because of ·faulty
Selective Service processing or recordkeepingo

\~\.

"""~--........ ,

For instance, draft

records were routinely destro~icd \vhen a registrant rea.ched <.1ge 26.

f,)

Therefore, unless tl)c records \lOre scparu.ted, his files were
I

I

destroyed and prosecut.ion rendered impossible.
I

/
'l'he courts dismissed draft c<:cscs for many reasons.

Many

dismissals n::present cases involving legal flaws in wl1ich -tlw
defendants "committed no Selective Service violation at all,
cause ·the induction orders they

refu~:;ed

be~

were illegal as determined

authori·tatively by federal courl:s and Uo So attorneys .. "

Included

among these defendani::s are ·those who were callc::d by their local
draft boards earlier t:han usual or by misJcake

0

In addition, in

districts where careful pre--indictment investigations "~.-Jere the
t

.

exception

I

ra.t.hc~r

than the rule, cases were dismi:::;scd \vhere it

Vius

found that the defendant never received his orders to report or where
the local draft board never requested that the defendant be prosecuted.

Analysis of the number of cases and the dismissal rate during
the years 1968 1974 reveals a continuous incx·ease in both the number of cases and the dismissal rate (except for 1974).

Through

1968, only about 25% of all cases resolved in dismissal.

From

1969 through 1972, about 55% were dismissed -- and in 1973, over

fi~·

two-thirds were dismisseda

\~

.
\'p
One important element influcncins{' the dismissal rate in par-'.. . .
t.icular jurisdictions was the practice of forum shopping.

Hany

defendant.:::; searched for judges w.i·th a reputation for leniency or
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a tendency to di:::;Itd.ss drz1f·t cases..

As an example, the Northern

District of California v.ras l::no.wn for its willingness to dismiss
draft indictments on minor technicalities.

Since 1970, nearly

70% of the cases tried in that court resulted in dismissal or
acquittula

At that time, many young men transferred their draft

orders to the Oakland induction center before refusing induction,
thus e:n2.bling t.hem to try their cases in the Northern Districto
In 1970, this dismiss averaged 48.9 draft cases per 10,000 population
compared the national average of 14.1 ~ the Cent: raJ. District of
California closc:ly follm1ed ".'lith 43 .1.

Son:.e apparently "Forum

Shopped in California and other l·Jestern states; Five percent of
them received their convictions in the Ninth Circuits, even though
their homes were elsewhere ..

Jurisdictional inequities in the dismissal rate for draft offenses
within the same state were com..'1lon during the war erao

For example, in

contrast to the dismissal rate in the Northern District of California

(70%), the Eastern Dist.rict of California dismissed only 40% of
its draft cases.

Similarly,

.n the Eastern District of

Virginia 63% of the draft cases were dismissed, versus only 35% in
the \\'estern District.

Convictigns and Acgui_tals_
After our applicants were indicted and their motions for dismissal refused, many indicted draft violations pled not guilty,
and they next entered the trial stageD

Nearly three-fourths of our
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......__

applicants pled either guilty or nolo conl:cndro.

'The emotional

and financial drain of a protracted trial was certainly a
factor in this deciuionv as vvas t17e availability of a plea bargain,
especially in those

jurisdiction~~

where the U e S Attorney

routinE~ly

brought multiple-count inc1ictrnent.s .'

Of the 21,400 draft law violat:ors vlho stood trial during the
VieU1am era, 12,700 WE:,re acquitted.

From our applicants statis-

tics, it appears that a person p1 eading not guil t.y to a draf"c
offense stood only a. 15% chance of conviction.,

Not surprisingly,

none of our applicants y1ere among the 12,700 fortunate persons
I

who \vere aco,:ui tted of draft chars_res.
these acquittals.

'l'here were many reasons for

In 1970-71, an increasing number of draft dcfen-

dants were acquitted because of irregular or unconstitutional procedures used by local draft boards.

Many of those acquitted were

subjected to deliberately accelerated draft calls because they
vvere regarded as troublemakerso
practice

in Gutnecht

v~

u.slJV

The Supreme Court struck down this
by holding that punitive reclassi-

fication v1as "blatantly lawless."

l\cqui·ttals often occurred when

local draft boards or state appeal

board~

failed to consider requests

for medical defen11ents based on disquulifying conditions such as
Astma.
that the

A number of acquittals also v1ere obtained when it was found';
loc~

board did not follow pibp9r procedures,

such as failure

to state reasons for denying ::-mbstantial- claims for conscientious
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objector or hardship status and failure to provide adequate adrigh·ts.

In 1970 the Suprern.e Court. in Welsh

broadened the conscien-

tious objection exempL.i.on by ruling that strongly held non-religious pacifist beliefs qualified for the exemption.

For some tiwe

after this decision. Selective Service gave inadequate advice to
local boards on the effect of U1is and other decisions.

This lack

of guidance resulted in acquittals for those post·-·}:1.;:?.;.:'\sh denials of
conscientious objection sta·tus which were based on pre-Welsh grm:mds.
As described earlier, many of our. applicc:mt:s might have qualified
for th:Ls type of

acquittal~

Another significant factor in the increased rate of acquittals
was the increased level of activity by competent attorneys in the
field of Selective Service law.

By 1970, anti-war feelings made

it respectable for attorneys to represent draft violators.

Draft

counseling centers were also be·tter able to recommend lavvyers well
versed in Selective Service law.

Our typical applicant was convicted at the age of 23, nearly
tw6 years after his initial offense.

Less than one out of ten of

our applicants appealed his conviction.

An ariElysis of thse con-

'
victions rates shows clear jurisdJ.ctional discrepancies.

For in-

stance, the Sout1wrn s·Lai::.os hQ.d the highest propensity for conviction,
with the East.ern stat.of:> a.nd California h<1ving the lowest.

In 1972

i.:hcre were 27 draft_ cases tried in Conncc·ticut, with only one
rcsult:ing in conviction..

In the Northern District of Alab:-n-:-:a

during the s2me period, 16 draft cases res1.1lted in 12 convictions6
These different conviction rates apparently occurred because of wide
differences in attitude toward the draft violators.

Regardless of

the explana-tion, i:t is clear i.:hat these differences. in treatment.
encouraged wide scale forum shooping by our applicant:s.

'l11e convic·tion rai.:c itself varied consider<:1.bly during the \var
erao

In 1968, the conviction rate for ~iolators of the Selective

Service Act
to 33%.

\A? as

66%;

l\.pparently r

1-)\1

"--..~.

1974i the conviction rate was cut in half

as time went by, prosecutors,

judges and juries

had less and less enthusiasm for convicting draft-law violators.

I

c
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The first aspect of the draft and judicial sy:c:tcnw \vhich often
dealt favorably
Judge.

~;;ith

our applicants ,,·as the sentence of the District Court

Only about onc-t:hirr1. of 'our applicants ever vent to prison.

A

brcakdm·:n of tl1c l<:m6th of incarceration for our applicant::; i.s as follous:
No incarceration

l-6months -

- 67%

15~~

7-12 months - 5%
13-18 months - 8%
20-22 months - 5%
The sentencing p1.·ovisions of the Hilitary Sele:ctive Service Act of 196/
provided for jail terms ranr;ing from zero to 5 years, giving judges almost
unlimited sentenc:Lrr8 discretion.
wer~

The sentencing dispositions of the courts

inconsistent and widely varying, Jcfenclent to a great extent upon year

of conviction geography, race, and religion.

In 1968, _ _ % of all convicted

draft offenders Here sentenced to prison, their average sentence Has 37 n,.onths,
and 13% received the r;1aximum 5-year sentence.

By 197LJ-, only 22% \vere sent:enced

to prison, their average sentence was just 15 months, and no one received
maximum.

Geographic ineqaities

were almost as striking:

the

In 1968, almost

one-third of those convicted in the southern-states 5th Circuit received
the maximum 5-year prison sentence contrasted Hith only 5% receiving the
ma..-ximu;n in the castern"'states 2nd Circuit.

During the early years of draft

offense trials in 1968, of 33 convicted Selective 2enrice violators

in

Oregon 18 \vere put on probation, and only one Has given a sentence over 3 years.
In Southern Texas, of 16 violators, none Here put on probation, 15 out of 16
received at least 3 years and 14 received the maximum 5-year sentence • .?_!~---~~"-

/_'·
f...,"'

;c.:

(,':'

--

Other sentencing inc'tJ.uities C'l'Cnrcd on the basis of rcce.
aver,,··gc sentence for all

33o 5.

Selective Service violntors

h>ontlts \·:hile for t>lac:b.:; and other
a disparity

thnn

incarcerated

tHo

~rl1ich

:rwnths in 197!;.

decreased

In 1972, the

minoriticc~

\-.TClS

t:hc c:cvcrasc sentence

to a difference of slichtly more

The average length of sentence for om: black

applicants v:cre ·------• comptlred t o - - - - for white applicants.
Some religiom; inequities may also have occurred.
1969 incm.·cc:rated Jehovah

1

E>

For the years 1966 through

Witness received sentences 2veraging 3bout 1 ncnth

longer than tlw <!veragc Selective Service vi.olators"

During this same

pe:~iod,

religious objectors other than Jehovah's Hitness received average sentences
about 6 months shorter than the average violator.
Although a variety of sen:tenci:ng

p:~ocedures 1ve1~e

available, the majority

of coPvicted Selective Service violators were sentenced under ncrmal adult
procedures.
available:

If the offender were

sentenc~d

to jail, two types of sentence were

(1) a sentence of definite time during 1vhich he mrght be paroled

after serving 1/3 of his term; or (2) an. indeterminate sentence during uhich
parole eligibility might be determined by a judge on the Board of Parole at.
a date before, but not after 1/3 of the sentence had expired.

Under the Youth

Correction Act, the convicted defendant might be unconditionally dischargE:d
before the end of the period of probation or commitment.
automatically operated

to set aside the conviction.

This discharge

Because commitments and

probations under the Youth Corrections Act Here indeterminate, the period of
supervison might have lasted as long as six years.

Bureau of prison stat:i.stics

indicate, however, that the Youth Corrections Act was_used 3S a sentencing
procedure only in 10% of all violation cases.

\\Then it \·Jas applied, the six

year lllaximum period of supervison W<1S imposed in almost all cases.
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sentence~;

and \•Jere

ir:c<1rcc1~atc'd,

;;omc fm: periods of up to five yc.-n·s.

Since very little in.for;;nt:ion is nvailahl<:: conccrnin;; the treatment of
Selective Service violators, we relied upon a brief survey of prison officials
<Jcross the country to provide us \d.th some evidence of the experience of
our applicants in prisono

Although this Sla·vey

~.;ras

not scientific and

comprehemd.ve, it did reveal the possible la:ck of uniformity in handling
draft violators accross the country.
During the early years of the Victnc:.t1 uar, Je!1ovah 1 s Hitnessef:; rather
than other draft resisters filled the prisons.

Jehovah's Witnesses were

ideal prisoners because of their adaptability and tendency to avoid creating
security problems.

Host officials in our survey stated that Jehovah's

Hitnesses l•lere selective about their associates, either sticking 1d.th one
m~othcr

o::: living &lo:cLe:.

Other draft violal:.o:c::> Hith other than religious

reasons for their offenses experienced greater difficulty adapting to prison life.
The first prison in our survey >vas a Northeastern prison.
official stated that

m~ound

This prison

1970, as the climate changed on the outside, the

men on the inside became more vocaL

Stressing unity in numbers, this official

found that draft violators Here no longer a strange breed.

They started

to meet and socialize uith each other and attempt to organize protests,.
which usually vJere not permitted.

Draft violators tended to gravitate toward

the Inmate_Grievance co!ili:littee and,.by 1971, they vere less cooperative and
more disruptiveo

Hhile this prison official denied that homosexual attacks

were directed specifically against draft violators, he did characterize the
vast majority of the.111 as "young, not streetHisc, pacifist and :i.ntellcctual, 11
thus "drav;ing attentio.n 11 from hardened criminals.
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A

pr.i..~:nn

off:i.eia:L in a Ni.clHcstern pri.scn a.drd Lted that Lhe

viola. tors \·Jere "not tlw most popular

i.ndiv:i.du~tls

n aud

c;ll!S'-"d

<.h~aft

staff re1;cnt.r,:cnt.'

lie stated th,1.t beea11sc n1ost: of tl1c other ininatcs ,.,'tcre COJlscrvat.ivc,

''\,.7:.1\'in~~

the reel, \vhit:e and blue," who t1·icd to isolate the dr<Cft violators.

Hhile

he spoke highly of the Jehovah's Witnesses, he believed that draft violators
did not adjust as well to incarceration.

'.L'he draft violators Here plr1ced in

Eiinimum Cl.lStocly and \Jere neither particularly "vocal" nor organized enous;h
to make

pro~ests

•.

A Southern Prison official ach:ftted that both his staff and the surroundit'g

residents uere conservntive, an attitude

1~eflec.ted

violators uere subject to severe peer pressure.

in pr:ison life.

If they tried to expound

on their beliefs, they \Jere subject to ridicule from the other
Anyone Hho spoke out against the war was considered
stayed among themselves.

The draft

11

Hei:r:d,

11

inmates.

so draft resisters

They experienced some difficulty adjusting to prison

life and, because of their passive nature, required support and encour2gement.
Although the prison maintained a \vm:k release pros;ram, draft violators Here
not allov7ed to participate in the 1960's because of adve:cse community reaction
to them.
Our final prison i;:ltervieH \·ms with an official in a h'estern prison.
This official stated th:1t the draft violators located in his prison generally
posed no threat to security, adjusted Hell and abided by the rules and
regulations.

Although they had the potential to be influential and disruptive

because of their higher educational level, they Here not.

This official thought

they were more Hell-liked than draft violators during Horld \•Jar II.

Their

acceptability was attributed to the easygoing atmosphere·of the 9urrounding
community.

Although anti-Har ceremonies were not permitted at the prison,''

this official claimed no
of the \var.

punishmc~nt

or retaliation resulted from criticism

He stated that draft violators Here: not excluded. from Vlorl: r~lcasc
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It appcan; that the draft violator fnccd the
and loneliness as othe:c

inmate~>.

Pl'c:c;sure, boredom

Nost recorts fro:n inc.s.rccrated draft

violators themselves 2hm,' that their
survival.

smnc~

stratc~~y

\·:ras a typical prison

strategy~

This ,,,as hc:lrdly un:u:;uc in viev: of the need f:,:.-.r a callous <:<nd

·conforrnist n:spon:;e to ;_, lifc··style of confinement.
prejudice Has directed touard the;n

secmc~d

l~hether

a

pa]~ticular

to be a problem of locale.,

Hhilc the Clem.:>.Dcy Board has discovered no evidence of \·lide scale
mistrcatn:cnt of draft violators in federal p::.·iscns) isolated instances of
harsh treatment

occun~ed.

Applicant <vas an:ested :7.n Arizona ancl extradited to
th2 Canal.Zone for trial (location of his local board).
Prior to trial, he was confined for four months in an
unnirccnditioncd four by six foot cell in a hot jungle.
So:ne evidence exists that the applicant uas denied the
full opportunity to post reasonable bail. At his
trial the applicant i·las convicted and sentenced to an
additional t1w months confinement. By the time of his
release, the applicant's mental and p~ysical health
substantially deteriorated and he was confined in a
mental hospital for several months. The applicant is
presently back in society but his mental health is still
a subject of great conc~rn.
Some could not exc.s.pe the effects of their prison experience even after
their release.
Case {J: 0059)

Applicant becar:·1r2 addicted to herion 1vhile serving the prison
sentence for his draft conviction. Unable to legitimately
support his habit after he was released, he turned to
criminal activities. He \·laS later convicted of robbery,
and returned to prison.

The parole grant rates for Selective Service violators, like all other
prisoners, '"as determined categorice1lly:

it depended primarily on the nature

of their offense and riot on individualized aspects of their perscmal history
or their iL1prisonment:.

It uas the policy of many parole boards that d:caf t

v1.olators ncn:v::: a miniJ11tnn of tHo yc;n:-s for pnrity Hith aU.Jtary duty, but

most Selective Service violators were released after their initial parole
Jehovah 1 s Witnesses received first releases in nearly all

application.
instances.

The majority of thoc;c serving p1:ison sentences over one year

v;rere released on parole whereas the great majority of tho;;e with prison
sentences less than one year served until their normal expiration date,
}lost

Selectt\lC:~

Service violators \·/ere granted pcn:: ole after serving approxir:iate1y

half their prison sentences.

This is higher than the national avc1:age for

all crimes, including rape and kidnapping.

lkvwvcr, in each yea.r from 1965

to 1974, Selective Service violators Here gra.nted parole rnore often than
other federal criminals.

A felony convi.cU.on hac1 many grn.ve ramifieations for our

applic<n~ts.

The overwhelming majority of states construe. a draft offense as a felony,
denying our applicants the right to vote -- or, occasionc:illy, just suspending
it during confinement.
less well kno1vn.

In

Some of the consequences of felony conviction are

some~

states, for example, a felon lacks the capacity

to sue, although he or his representative may be sued; he may be unable to
execute judicially enforceable instruments or to serve as a court appointed
judiciary; he may be prohibited from participation in the judicial process as
a Hi tness or a juror.
might

A lesser knovm consequence of a felony conviction

te that he may even lose certain domestic rights, such as his right to

exercise parental responsibility.

For example,

~;ix

of an ex- convict's children Hithout his consent.

states permit the adoption

The principle disabil.ity

arising from a felony conviction is.usunlly its effect upon employment
opportunities.

~~is

effect is widespread among employers.

One study found
\,

only one employer out of 25 \villing to hire a convicted felon.

Often,

thf

~~

4-,000

job disc:ciminntion L; reinfo·rccd by ::.t<1l:ut.c.

St:a.tcs license clo:3e to

oc:cupGt:Llns, \dtl1 clo:>c to half n:-qu:Lrini; "good mo:c:·al charactcrrr-

i

as a condition to receiving the liccn\c; therefore, convicted felons arc
of:ten barred from such occupations as d.ccountant, architect, cosmetologist,
dry cleaner. and barber.
c~1se

Applicant, a thLrd ycnr lm.;r [;tudcnt, Has told he could
not be :1drni Lted to the bar because of hio:. draft convic t:i on.

{Jl25G)

Even more severe rest-r:r_ct:r_ons exl.st in the public employment section.
Applic:-mt grad~a ted from college, but H2s unable to finC:
work comparable to l1is education because of his dr~ft
conviction. He qualified for a job \·lith the Post Office
but ~v<lS then informed th<:tt his d:ra.ft convietion rendered
him ineligible.
Applicant quaJ.i.fied for a teaching position) but the
local board of education refused to hire him on the basis
of his draft conviction. The Board later reversed its
posit1.on at the urging of applicant's attorney and the
locallfederal judge.

Case {fl277

Despite this), our civilian applicants generally fared reasonable 'vell
in the job marketo

Nearly three out of four applicants were employed either

full tir::e or pa:ct time Hhen they applied for clemency.

In fact) only 2% of

our civilian applicants >vere unempJ.oyed at the time of their application.
The remainder of our applicants had returned to school (13%), ,.,en: presently
incarcerated (

%), or were furloughed by prison officials pending disposition

of their cases by our Board (

%).
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OUR MILITARY APPLICANTS

IV-C-1
C. Our Military Applicants
During the Vietnam War, 7,500,000 individuals served in uniform.
Most served well under difficult circumstances, and 94%

rece~ved

1

_

I

Honorable Discharges.

One-third of them served in Vietnam, where•

56,000 lost their lives and 300,000 were wounded.

Almost one in

twelve Vie~nam era servicrembers -- 500,000 -- went AWOL ("Absent
Without Official Leave") one or more times.

Almost half of the

AWOL offenders were absent for less than 30 days.

Usually, they

were reprimanded or given a minor (non-judicial) punishment.

II

I

· More than one half of these offenders -- 325,000 -- left their
units for more than 30 consecutive days, thereby giving rise to
administrative
returned.

cla~sification.as

*I

.deserters;-

over 10,000 never

Of those who did return, about one-third (123,000) faced

court-martial charges.

Many (55,000) avoided trial by accepting a

**I

''For the Good of the. Service"-

.

discharge, while another 68,000

did stand· trial, with all but 500 found guilty.

The majority

(42,500) of those found guilty were punished and returned to their
units; the others were adjudged Bad Conduct (23,000) or Dishonorable
(2,000) Discharges.

The remaining 63,000 had established a pattern

of misconduct which prompted an administrative discharge: 43,000
i

I

were given General Discharges for Unsuitability, and 20,000 received

I

Undesirable Discharges for Unfitness.·
The President's clemency program included the 100,000 who
had received Undesirable, Bad Conduct, or Dishonorable Discharges

'l

l

**I

A 30 day absence subjects a serviceman to the maximum punishment
authorized for an Article 86.UCMJ, absence without leave offense.
Judicial proof of desertion, however, requires more than proof of a
30 day absence.
"For the Good of the Service" discharges were commonly known to us
as discharges "in lieu of court-martial" described in service regulations. SEE: Army Regulation 635-200, Chapter 10'.
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Their offenses were oft~n

plus the 10,115 who were still at laige.

very serious -- some AWOLs were for as· long: ~s seven years -- and
many were repeat offenders.

I
!

.· .•

This group comprised only one-sixth

I

of all AWOL offenders and one-third of all desertion offenders
during the Vietnam War.
In the discussion which follows, we trace the general
experiences of our military applicants.

In sequence, we look

at the following:
1.

Background

2.

Induction or Enlistment in the Armed Forces

· 3.

1.

Early Experiences in the Military

4.

Requests for Leave, Reassignment, or Discharge

5.

Assignment to Vietnam

6.

AWOL offenses

7.

Encounters with the Military Justice System

8.

Effects of

~

less than Honorable Discharge

Background
Our military applicants were raised in small towns or on

farms (40%), and a disproportionate number (30%) came from the
South.

Generally, they came from disadvantaged environments.

Many (60%) grew up in a broken home struggling to cope with a
'

I

·1

low income (57%).

Most were white, but a disproportionate per-

centage were black (21%) and Spanish-speaking (4%).
IQ was very close to the national average.

Their average

Nonetheless, over

three-quarters dropped out of high school before joining the
service, while less than one-half of one percent graduated from
college • . Despite the common belief that our applicants resisted
the war, our applicants were not articulate, well-educated
·~

opponents of the war; almost.none of them (0.2%) had applied for
a conscientious objector draft classification before entering the
military.
2.

·Induction or Enlistment in the Military
Our applicants began their military careers at an early

age.

Almost one-third enlisted at age 17, and over three-quarters

were in uniform by their 20th birthday.· Most (84%) enlisted
rather than be drafted.
.

Our

ap~licants

represented the Army

'

(63%), the Marines (23%), and to a lesser degree, the Navy (12%)
and the Air Force (3%).
The reasons for enlistment vari"ed from draft pressure to
the desire to learn a trade, to the ·simple absence of anything
else to do.

Many of them saw the military as an opportunity to

become more mature.--/

_/
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(case #00148) Applicant enlisted after high school becuase he did not
want to go to college or be inducted into the Anny.
(case #02483) Applicant enlisted to obtain specialized training
to beccrne a microwave technician.
(case #00179) Applicant enlisted at age 17 because he wanted a place to
eat and a roof over his head.
(case #00664) Applicant enlisted because he was getting into trouble all
the time and felt that service life might settle him dawn.
As the Vietnam war expanded America's military manpower needs, the pres-

sures on recruiters becaire very intense.

Many recruiters were helpful to our

applicants by arranging entry into the preferred military occupational speciali ty and geographic area of assignrrent. *.
(case #00356) Applicant
isted at age 17 f:
rrotor maintenance training,
but instead was trained as a cook. This
'on caused him disappointment
and frustration. His gran
ther con
de<! that he was misled by the
recruiter.

·!

(case #01371)
inking at age 13 and was an excessive
user of alcohol. He was expell
rom t:vK> schools after getting into
trouble with teachers because of hi
· slike and disrespect for authority.
He was turned down for enlistment by
· Force. The Naval Recruiting
Officer told him to anit these facts fran ·his application for enlistment
· in the Navy.
·
PROJl!CI' 100,000
Before the Vietnam War, the military generally had not accepted persons
for enlistment or induction if they pad category IV scores on their AFQI'
test,** irnp::>sing an enlistment barrier at the 30th percentile.

Some ·individuals scor

ing between the 15th and 30th percentiles -were brought into the service
under project sTEP.
In August, 1966, Secretary of Defense, Robert McNamara announced

Project 100,000 "to use the training establishrrent of the Arrred Forces to

*The press for man~ led to improp rieties by recruiters and misunderstandings by enlistees, which SCJIIe of our applicants claimed were justifications for their unautmrized absences. ·
was the basic test for
**The Armed Forces Qualification Test (AFQT)
:rren.tal qualification for service in the military, administered at the Arrred
Forces Entrance and Examination Stations (AFEES).

help certain young men become more productive citizens when
thE;1Y return to civilian life."

Like STEP, Project 100,000

offered the opportunity and obligation of military service
to marginally qualified persons by reducing mental and medical
standards governing eligibility.
soldiers

e~tered

During its first year, 40,000

the military under this program.

Thereafter,

it lived up to its name by enabling 100,000 marginally qualified
soldiers to join the service each year.
~ilitary

studies have

indi~ated

that the opportunity for

technical training was the principal motivation for the enlistment of Category IV soldiers.

Howev~r,

over half enlisted at

least party because of the dr~ft ~ress~re.

Other reasons for

enlistment were to travel, obtain time to find out what to do
with one's life, serve one's country, and enjoy educational
benefits after leaving

eir eagerness for

vocational training, many Category

soon found them-

selves being trained in the
significance

market.

soldiers in combat
scores.-I

little

a.

Almost 40% of all

s positions in 19 : had Category IV AFQT

-.

However, some of our less educated applicants did

learn marketable skills, and 13% received a high school equivalency
certificate while in the service.

\

\

'

1v

c.. -s

Almost one-third of our applic;ants (32%) were allowed to join the
military despite pre-enlistment AFQT scores at or below the 30th percentile•

---

including one half of

were below the lOth percentile and who
neligible for military service.

(Case No. 00847)

Applicant had an AFQT of 11 and a GT (IQ score ) of
61 at enlistment. He successfully completed basic
training, but went AWOL shortly thereafter.

(Case No. 0229)

Applicant had an 8th grade education and an AFQT ~f
11 •. From a broken home, he was enthusiastic about
his induction into the Army, believing that he would
have financial sE.:curity and wou1d receive technical
training. His lack of physical agility and difficulties
in reading and writing caused him to fail basic training.
He was in BCT for nine months before he was sent to
AIT as a tank driver. He continued to have learning
problems in advanced training. This problem was
compounded·by the ridicule of his peers who discovered
that he required several months to complete basic
training.

[

Not all of our Category IV applicants joined the service because of
Project 100,000.

'-·

Some had other test scores qualifying them for enlistment

under the earlier standards.

Nonetheless, we suspect that many of our

applicants would never have been in the service were it not for Project 100,000.
Our Category IV applicants tended to be from disadvantaged circumstances.
Compared to our other applicants, they were predominantly Black or Spanishspeaking (42% vs. 18%)* and grew up _in cities (55% vs. 44%).

Their families

struggled with low incomes (72% vs. 49%), and they dropped out of high school
(75% vs. 56%).

The quality of their military service was about the same as

that of our other applicants; however,

they had no more punishments for

non-AWOL offenses (53% vs. 52%) or non-AWOL charges pending at time of discharge
(13% vs. 12%).

Despite this, a greater percentage received administrative

Undes·irable Discharges (68% vs. 57%).
*
'--

I

The first figure is the percentage of the Category IV soldiers, the second
refers to all other soldiers.

/1/-C.-,

We saw only the failures of Project iOO,OOO -- never its successes.'
If our applicants were representative of all 100,000 discharged and fugitive
servicemen eligible for clemency, 35,000 of the latter had CategoryiV AFQT
scores.

Of all Category IV soldiers during the Vietnam Era,

AHOL offenses and were eligible for clemency.

---·% committed

Of all Category I - II soldiers,

____% committed AWOL vffenses and were eligible for clemency.
3.

Early Exeeriences in the Military

I
I

Our applicant's first encounter with the military was in basic training::*
I

It was during these first weeks that our applicants had to learn the regimen
·and routine of military life.

For many, this was their first experience away

from home and the first time they faced such intense personal responsibilities.
Some of our

appl~cants

did not. adjust well to the demands placed on them.

Homesickness and emotional trauma found expression ranging from commonplace
complaints and tears, to the more unusual conduct:
(Case No. 02483)

Applicant went. on aimless wanderings prior to advanced
training. He finally lost control of himself and
knocked out 20 windows in the barracks with his bare
. hands, resulting in numerous wounds to himself.

Ethnic and cultural differences among recruits posed problems for

other~

who did not get along well in the close quarters of the barracks environment.
(No. 0309)

During boot camp, applicant,of Spanish heritage,
was subjected to physical and verbal'abuse. He recalls
being called "chili bean" and ''Mexican chili". His
ineptness also made him the butt of his boot camp uni~
~ wept at his trial when he recalled his early
experiences that led to his AWOL.

. (No. 10125)

Applicant's version of his various problems is that he
could no longer get along in the Marine Corps. -Other
Marines picked on him because he w·as Puerto Rican, and
wouldp't permit him to speak Spanish to other Puerto
Rican& and finally they tried to get him into trouble
when he refused to let them "push" him around.

Women, in

**

parti~r

had unique problems.

Since 63% of our applicants were Army, our discussion will center (unless
otherwise specified) on Army procedures, which differ in degree from other
services, but not in substance.

..

(Case No. 00704) Applicant wa a high school graduate with a Category I
AFQT score an a~ (IQ. test) score of 145. She
complained tha other soldiers harrassed her without
cause and ac~
her of homosexuality. She departed
AWOL to a~?ld
ressure.
Incidents of AWOL during basic training usually resulted in minor forms
of punishment.

Typically, a new recruit would receive a non-judicial punishment

resulting in restriction, loss of pay, .or extra duty.

Seven percent of our

applicants were discharged because of an AWOL commencing during basic training.
FQllowing b.asic training, pressures on the average soldier with family
or personal problems may have increased, incidental to a transfer to another ·
unit

for advanced or on the job training.

were discharged for an AWOL begun

Altogether, 10% of our applicants

during advanced training.

Individual

transfers resulted in breaking up units and frequently intense personal friendships.

The AWOL rate tended to be higher for soldiers "in tranSit" to new

assignments . -1
Many of our applicants
speciality they feare?::-.._::w,____

to Vietnam assignments.

Others were trained

v'

'

in jobs which they found unsatisfying

.

and ·some of our applicants were given

.

*

details which made no use of their newly-earned skills.
(Case No. 9488)

*

Applicant found himself pulling details and mowing
grass rather than lvorking in his military occupational
speciality. He then went home and did not return for
over three years.

Scheduling of schools, formation of units, personnel transfers and other
administrative actions may have led to delays, assignments to transient
billets, and temporary details of newly trained personnel to duties not
utilizing their skills. Also, military life, especially .for lower ranking
enlisted personnel, required the performance of certain duties for which
no training was required, such as kitchen patrol and area cleanups.

lv'- (.- 8'

Others l-.rere still having difficul_ty adjusting to the many demands
of military life.

As in civilian employment circles, a daily routine had to

be follmved, superiors had to be treated tvith respect and orders had to be
obeyed.

The civilian's or service-member's failure to comply with these

expectations could result in his being fired, with attendant loss of pay,
promotabil:i.ty and status,, or transfer.

Butthe servicemen may have violated
1

violated
military custom or law which could lead to
.

disciplinary action.

Altogeth~r,

over half (53%) of our applicants were

punished for one or more military offenses other than AHOL which would not
have been criminal offenses in civilian life.

Only 3% were punished for

military offenses comparable to civilian crimes (such as theft or vandalism).
(Case No. 1439_2) Applicant had difficulty adjusting to the regimentation
of Army life. Hhile he was in the service, he felt that
he needed to have freedom of action at all times. He
would not take guidance from anyone, was repeatedly
disrespectful, and disobeyed numerous orders.· His
course of conduct resulted in:-his receiving three non. judicial punishments and three Special Court-Hartial.
After training periods were completed, our applicant·. morale often
declined.

This is probably due to the break-up of units with soldiers moved

to different duty assignments.

Therefore, much of the closeness and camaraderie

of their early military life was disrupted.

Many of our applicants faced more

loneliness than before, with personal and family pressures leading to numerous
instances of AWOL.

A majority (52%) of our applicants were discharged for

AWOL offenses occurring during stateside duty other than during training.
4.

Requests for Leave. Reasignment, or Discharge
Most of our applicants complained of personal or family problems during

their military careers.

Parents died, wives had miscarriages, children had

illnesses, houses were repossessed, families went on welfare, and engagements
were broken.

(Case No.

3289)

The applicant failed the first, second and fourth
grades; ·and quit high school 'in his first year because
he was unco((lfortable there. He t·las drafted into
the Army and in view of his educational deficiencies,
was sent to a Special Training Company. His GT score
was 54 and his AFQT score of 11~· placed him in Category IV.
During his 4 months and 19 days of creditable service
he t~as absent without official leave on five occasions.
He was mot~vated in each instance by his concern for
his grandmother who was now living alone and who he
believed needed his care and support.

The military has remedies for soldiers with these problems.

They

~ould

request leave, reassignment (compassionate, or normal change of duty station),
and, ·in extreme cases, discharge due to a hardship.

Unit officers, chaplains,

attorneys of the Judge Advocate General 1 s Corps, and Red Cross workers were
there to render assistance within their means.

Because of impatience,

bashfulness, distrust, or misinformation, many applicants never tried to solve
their problems through military channels. · Other applicants indicated that
they tried some of these channels but failed to obtain the desired relief.
(Case No. 1244)

Applicant's wife was· pregnant, in financial difficulties
and being evicted; she suffered from an emotional
disorder and nervous problems; his oldest child was
asthmatic and an epileptic, having seizures that
sometimes resulted in unconsciousness. Applicant
requested transfer and a hardship discharge which
were denied.

The Department of Defense discovered that 58% of its clemency applicants
did seek help from at least one military source before going Al-IOL.

However,

only 45% approached their commanding officer, and fewer yet approached an
officer above the Company

'i

level~

Only 1.3% of our applicants were granted

leave or reassignment to help them solve the problem which led to their AWOL.
By contrast, 8.6% had their leave or reassignment requests turned dotm.
(Case No. 74-436) Applicant received information that his pregnant wife
was in the hospital. She had fainted and fallen on
the edge of a coffee ·table and had started bleeding
internally. Applicant asked his commanding officer ·
for permission to return home after informing him '. ·

. ,""\•.

of his wife's difficulty and of the risk of a
miscat:riage. This -request was denied, so he went AHOL.
Sometimes, the enormity of the problem made one period of leave
insufficient for the applicant's purpose.
(case No. 01336) Hhile applicant l-las home on leave to get married, a
hurricane flooded his mother-in-law's house, in which
he and his newly wed wife were staying. Almost the
enti~e property and his·belongings were lost.
He
requested and was granted a 21-day leave extension,
which he spent trying to repair the house, Ro,-Jever,
the house remained in an unliveable condition, and
his wife began to suffer from a serious nervous
condition~
Applicant went AHOL for four days to ease
the situation. He returned voluntarily and requested
a Hardship Discharge or a six-month e.mergency leave,
both of which were denied. He then went AWOL.

•

Requests for leave or reassignment were matters within a commanding officer's
discretion.*
The Hardship Discharge offered a more lasting solution to the conflict
between a soldier's problems and his military obligations, without the stigma
of most other administrative separations.

To get a Hardship Discharge, he had

to submit a request in writing to his commanding officer, explaining the nature
of his problem and how a discharge would help him solve it.
was often asked for assistance in documenting the request.

The Red Cross
Higher

headquarte~s

was required to review the request and had the power to make final decisions.
None of our applicants received Hardship Discharges of course -- but

--------J

000 were granted during the Vietnam War to individuals who adequately
documented problems as required by service regulations.

*

Requests for leave were matters within the Commanding Officer's discretion.
However, leave is earned at the rate of 30 days per calendar year (2~ days
per month fo satisfactory service) and individuals often used leave substan-1
tially in excess of the amount they had earned. Commanding-Officers could
not normally authorize "advance leave" in excess of 30 days: even ''Emergency
Leave" was charged against the annual leave allowance. As a general rule
was no procedure available to military personnel comparable to '~eave
Without Pay" or a sabbitical leave as in the civilian sector. ·
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Occasionally, our applicants requested reassignments not
because of their need to be close to home, but because of a
dislike for their unit or commanding officer.
ments were not always easy to arrange,--

Though reassign-

/ a procedure was

adopted in light of the emerging volunteer army to permit
persons with similar skills to switch jobs requiring similar
skil1s with a willing servi9e

me~ber

at a different installation.

The soldi.er who was conscientiously opposed to war could
apply for in-service conscientious objector status.

Only 1.1% took any initiative to

of our applicants did.

·obtain this in-service status, and only 0.5% made a
application.

Very few

forma~

It is likely t at the rate of C.O. applications

and approvals would have

if the services permitted

their judge advocates to

roles in the

c.o.

application process at no cost to the service member (also
true of Hardship Applic

While the soldier was entitled

to counsel at the

of·the proceeding, counsel

was not furnished by

he Government, and civilian counsel

process is one of the most elaborate administrative proceedings
that an individual soldier may initiate, the average soldier

I

Reassignment practices varied with individual services; in
general, members could be transferred within command, with
minimal difficulty, major geographical reassignment~~-1~"""-....
quired high level authority.
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would likely become confused without proper guid~nce in th~
preparation of the application, its documentation, and presentation before the hearing officer.

Moreover without

someone to make appropriate inquiries into the status of the
application, the soldier could easily become disillusioned and
frustrated by the delays in processing.

These delays might

have run as long as four months -- and even longer if the
service member failed to comply with all regulatory requirements or became frustrated and departed AWOL after filing his
request (thereby :stopping all favorable persormel actions).
There are two types of conscientious objector applications.
One resulted in reassignment to a non-combatant activity, while
·the other provided for a discharge·under honorable conditions.
Each type involves separate but similar procedures.

Both

procedures put the burden of proof on the applicant, who was
required to submit statements on six separate questions concerning the origin, nature, and implications of his conscientious
objection.

The applicant had to "conspicuously demonstrate

the consistency and depth of his beliefs."-/

It was difficult

for the inarticulate person to meet this.standard.

I

