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July 17, 1975

Mr. Lawrence M. Baskir
General Counsel
Presidential Clemency Board
The White House
Washington, D. c. 20500
Dear .Mr. Baskir :
This is in reply to your letter to me dated July 15, 1975.
In accordance with our discussion this afternoon with Senator
Goodell, in the event it becomes necessary for me to write a
memorandum for any Board member, I will first furnish copies of
it to my inmediate supervisor, Mrs. Handwerger, you, and the
Senator before giving it to the Board member.
I fully understand now that in my position as head of the records
seation, I report directly to Mrs. Handwerger and that the chain
of command goes from her to you, then to the Senator.
I also understand that if any Board member discusses matters with
me which concern the operation of the Board, that I will aall these
to the attention of Mrs. Handwerger and make her aware of th,ir
concern.
You have my assurance that I will henceforth strictly adhere to the
chain of conanand in all mateers pertaining to the operation of the
Presidential Clemency Board.
Sincerely,

o.
OGB:jz

G. Benson

MEMO FROM
MAURICE GOLDMAN
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August 11

1

1975

Mr. Charles E. Goodell
Chairman
Presidential Clemency Board
Vietnam Amnesty Cases
Washington D. C.
I

Dear Mr. Goodell:
According to a TV news program I watched 1 one problem faced by
possible amnesty seekers is What kind of a job will they be assigned in
order to work their way back? What kind of work can they be given
without arousing local resentment?
Has anyone sent you the enclosed idea that I submitted to the
White House some time ago?

Encs.
Ltrs N. Y. Daily News I WBZ-TV 4
"Amnesty Alaska"
Anchorage Daily Times ltr
May 51 1975
I
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August 30, 1974

To the Editor of the N • Y. Daily News:
How about building a "Buck Rogers" type, technologically advanced,
weather-controlled new capital for Alaska with federal aid, using unemployed
technical personnel from all over the nation, including the Vietnam draft
dodgers who want to "work their way back. " They could call the super city,
"Amnesty, Alaska. "
Harold Gregory

755-1856

••
Dear ur.
Gr.;gory,
1,hanks for your coramcnts and apologies
for the delay in responding. Vle '"er-~ wo~king
toward the enclosed editorial, and I held off
to send on the printed copy to you.
'l'he Alaskas building project rriay make
good sense. nut ,..,e think it should be done
by a general work force, pose ibly including
somc.draft evaders and deserters, as part of
publ~c works program to take up the qrm·Ting
slack in employment.
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WORCESTER, MASS. 01601

Mr. Charles E. Goodell
Chairman
Presidential Clemency Board
Vietnam Amnesty Cases
Washington, D. C.

August 11. 1975

De&ll" Senator:

Thank you for your recent letter with which
you encloaed a copy of a letter from one of .
your conatituents who b interested in obtaining

information from the Presidential Clemency
Board.
I have referred this matter to the Chairman
of the Board and you may be sure that your
request will be given careful and thoughtful
consideration.

With warm regards ..
&ncerely.

Patrick E. 0' Do1Ulell
Special Assistant
to the President
The Honorable Barry Goldwater
UDlted States Senate
Washington,. D. c. Z0510
bee: w/incoming to Charles Godell, Presidential Clemency
Board.
POD:pd

\

/

BARRY GOLDWATER

COMMI'ITEES:

ARIZONA

..

"

AERONAUTICAL AND SPACE SCIENCES
ARMED SERVICES

..

PREPAREDNESS INVESTIGATING SUBCOMMITTEE
TACTICAL AIR POWER SUBCOMMITTEE

INTELLIGENCE SUBCOMMITTEE

MIUTARY CoNSTRUCTION SUBCOMMITTEE

WASHINGTON, D.C. 20!110

RESEARCH AND DEVELOPMENT SUBcoMMITTEE

August 5, 1975

Mr. Pat O'Donnell
Special Assistant for Legislative Affairs
The White House
Washington, D.C.
Dear Pat:
It would be greatly appreciated if you would
forward .the enclosed letter from a constituent
to the White House Amnesty Board for reply.
Thanks very much.

~st

wishes,

Ba~ldwater
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August 12, 1975

The Hon. Charles Goodell
1225 19th Street, NW
Washington, DC 20016
Dear Charles:
You know my opinion about amnesty.
It was reached
without the benefit of case-by-case study, such as
you and Vernon Jordan have had.
I'm not surprised,
however, that months of study and thought have now
led Vernon to speak out for an unconditional amnesty
and for the plight of jobless veterans.
I have come to believe that amnesty is an issue
singularly dependent for its reffiolution on political
leadership, that the public -- both to its credit and
discredit -- doesn't actively care. Had Mr. Ford
extended a generous amnesty last year, instead of the
course he took, the issue would, I am convinced, by
now be over and largely forgotten by the public and
the media.
It is a case where justice and "domestic tranquility"
are on the same side, and that is rare enough to be
seized upon and enjoyed. Were you also to give, in
your own effective way, support to an unconditional
amnesty you would contribute so much to, as Vernon
put it, finally ending that war, which you in the
tough years so brilliantly opposed.
I wonder, therefore, if your experience of the past several months
may not have led you to conclusi s similar to
Vernon's.
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ClemenCY:. Boe~rd Starts·
To Wind Up·lts Work· ,1.
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W.;hlngtoil
The .Presidential Clemency
Board said yesterday it has actE!d
on 12,000 cases and
about • .
6000
dons to
punitive
.-u•hai'I1P.ll no:...., ..,,-,, COD·
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Repair Work
OnthaMars
Rocket .

Cape Canaveral
Engineers worked to replace
faulty valve in the Atlas-Cen• taur rocket yest~rday with the :
aim of restarting the countdown
for .the launch of a VUdng probe to

l

Mars.
faUlty valve was

two

~cov-

beof

Court ruled in 1970 that such an
. application need not hne a reU•
gious basis, he said. · ·
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Goodell said the board recommended
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to war in
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August 13, 1975

Mr. Charles Goodell
Presidential Clemency Board
3022 M Street, N.W.
Washington, D.C.
20036
Re: James J. Mullen
Attached is a communication within
the area of your authority. Because of
my desire to be responsive to all inqui r i es, your he 1p is needed.
I wou 1d
appreciate your looking into this matter
and providing me with a report so that I
may further respond to my constituent.
Your findings and views, in duplicate
form, along with return of the enclosure,
will be greatly appreciated.
With kindest regards, I am
Sincerely,

JC

2989 Kentucky Court
East Point, Georgia 30344
July 31, 1975

Auc 4 12 os Fl11S"/5
Senator Sam Nunn
110 Russell Senate Office Building
Washington, D.C. 20510
Dear Senator Nunn:

I voted for you. I am pleased witn your performance as my Senator
and intend to give you my further support.
The inclosed letters reflect my views on their subject. I am outraged that our President sees fit to pay no'attention to my concerns.
I ask you, as a member of the Senate Armed Services Committee, to
pursue this subject and hold some feet to the fire. Surely, there
must be answers to the questions I have asked.
As a professional soldier, I have a deep interest in the future Of
our country which I am sure you share.
It is my belief that the President is badly advised and needs to be
shown why this is so.
Your inquiry, on my behalf, will be most appreciated. Dependent on
the results you produce to this letter, I am willing to do what you
might ask of me to see you re-elected.
I hope to meet you personally on your next visit to Atlanta.
·

. Re,spectfull~

9
~/

~
JAMES J. MULLf.'
Lieutenatn 'colonel
U. S. Army (Retired)

{;/'

_, . ~
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2989 Kentucky Court
East Point, Georgia
September 24, 1974

The President
The White House
Washington, D. C.

30344

20500

~

J

1
J

Dear Mr. President:
Your announcement for amnesty for deserters and draft evaders has disturbed
me.
As a citizen, I have many questions concerning this matter.
and most important to .me is WHY?

The first,

I have read and heard many phrases such as: "Healing Wounds," "An Unique
Act of Mercy," "An End to Divisiveness," "A Re-affirmation of Loyalty."
None of these convince me.

•

'

I would like to know what forces caused you to offer your Amnesty Program.
I

~ould

like to know what results you expect.

I would like to know how much money this will cost.
Have you evaluated the effect this will have on citizens response in a
future war? If we allow people to hide and then, when danger is past, to
be accepted and forgiven, what will happen to the sense of civic duty and
responsibility next time?
Are you aware that you may be producing the climate in which an American
is permitted to "choose" his war?
Are you aware that you may be underwriting the disaster of our nation?
How do you, as President, have the right to override our laws, both civil
and military?
Please explain to me your reasons for this program.
I believe that it is my right, as a citizen, to know why you are doing
this. I ask you to give me a detailed reply.
incerely,
•.

t"L--7 ,,L-.7 (j}-]1'1/VC.

f!_~-·,. /

JAMES J. &r,LEN
Lieutenant Colonel
U. S. Army (Retired)

2989 Kentucky Court
East Point, Georgia 30344
25 October 1974

--·~·

Dear Mr. President:
On 24 September 1974, I sent you a·letter containing a number
of questions concerning your amnesty program. There has been
no response.
I prefer to believe, that due.to the press,of business, or a
possible clerical error, my letter has been overlooked.

Enclosed is a copy of my original letter to you.

·.:r.•

.I
~~.

•I

.!

0.

I will appreciate a prompt reply.

Sincerely,

Encl
as

JAMES J. MULLEN

Lieutenant Colonel
u.s. Army (Retired)

.I

!

President
The White House
Washington, D. c. 29500
The

=·

:

2989 Kentucky Court
East Point, Georgia
January 10, 1975

30344

The President
The Hhite Uouse
Washington, DC 20500

Dear Hr. President:

On Septe~ber 24, 1974, I sent you a letter containing questions on
your amnesty program. The letter was not acknowledgeJ.
A second letter, including a copy of the tirst, was sent on October
25 1 19711. No response.
I draw the conclusion that my inquiries are simply being ignored.
hope I am mistaken and that a reply will be forthcoming within a
reasonable ti:!!e.

Heam..rhile, several other questions ha.ve occurred to

I

me.

When will the Clemency Board be disbanded?
much is the advertising campaign to bring in deserters and evaders
costing us, to include toll free phone calls?

How

\fuo pays travel, food and lodging expenses for deserters
Fort Benjamin Harrjsoo?

proc~ssed

at

t-lhat is a typical "Public Service" job?

What is the penalty, if any,
should a person fail to perforr:1 his ter1:1 of "Public Servicen?

Please reply to this, and my previous letters, as early as possible.
Sincerely,.

JAHES J. HULLEN
LTC, USA-RET

5 May 1975
2989 Kentucky Court
East Point, GA 30344

r

The President
The White House
Washington, DC 20500

Dear Mr. President:
On three previous occasions I have written you letters concerning
your amnesty program for draft evaders and deserters. These letters
are dated 24 Sept 1974, 25 Oct 1974 and 10 J~ 1975, respectively.
In addition, while you were visiting Atlanta on 3 Feb 1975, I telephoned
your headquarters at the Hyatt Regency Hotel. Mrs. Eleanor Elleness,
who identified herself as a member of your staff, gave me profuse
assurances that an immediate reply would be sent. It has not happened.
The conditional amnesty program expired on 31 March 75. In his column
in the Atlanta Journal, 4 May 1975, Mr. J. F. Terhorst reports that
you have recently doubled the clemency staff to nearly 400 persons. It
appears the expiration date of the program was meaningless.
I am unable to understand why you persistently court these men after
they have repeatedly rejected your offers and have arrogantly demanded
unconditional amnesty. I am personally hostile to the program and
would like to see the entire thing terminated. Unless I am mistaken
there already exists a Court of Military Appeals and a Board for Correction of Military Records which pertain directly to deserters. So far
as draft evaders are concerned, are there not still laws on the books to
handle these cases?
Your reasons for the emphasis, effort and concern for these people I
consider as ur..desirables, escapes me. I might see some merit in individual casen, but until and unless I can be convinced that your course is
right, I will remain opposed.
I have read and heardmany complimentary comments about the "openness"
of your administration. If this is so, then perhaps I can: expect an
answer to the many questions I have posed in my previous letters.
Please help me understand what you are doing ...and why.
mistaken, surely you would wish to set me straight.

If my out'look is

incerely,
'/{ /t1 u-:J

.
.

®/t--ct--fL~~-v

JAMES J. ~{iN
Lt. Col., USA (Ret)

.
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2804 Rudolph Road
Richmond, Virginia 23229
August 13, 1975

Mr. Charles Goodell, Ghairman
The Presidential Clemency Board
Washington, D. c.
Dear Mr. Goodell,
The attached clirping is from today•a Richmond paper.
Of all the foolish and immoral things you have said and done
since you became chairman of this clemency board, this one is
probably the worst~-The program "has succeeded in closinb the chapter on
Vietnam," Charles Goodell said yesterday.
~~y I assure you, Mr. Goodell, that the chapter on Vietnam
is far from closed and I will continue to work for unconditional
amnesty.

We conducted ourselves like barbarians in Vietnam, Mr. Goodell,
and you have joined a long and dishonorable group of liars and
accomplices who have tried to conceal that faat... Your clemency
board is just another attempt to put a thin coating of respectability
on what was nothing less than murde~.
Those who opposed the Vietnam war_ aeserve unconditional amnesty
and there are many of us who will work toward that end.
Very truly

~i,

\

Some items in this folder were not digitized because it contains copyrighted
materials. Please contact the Gerald R. Ford Presidential Library for access to
these materials.
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Some items in this folder were not digitized because it contains copyrighted
materials. Please contact the Gerald R. Ford Presidential Library for access to
these materials.
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Ausuat 1s. 1975

Deal" Mr.

Pepitone:
Tbank you 1ozt your latter Of August 12. 19'75, nth

reference to the

pr~eotion

diapollitior&tf by this Bou

Auguat lJ.

of reconciliation of eervtce

and .,. raaarka to the press on

1'be 20 19r a.nt "fet":Hd to should have been clea-ly
labeled aa appltcote Who ncetve old' averqe pe:riad o-t
alt rnative aen1ce o1 4 to 6 110ntbll. Allotbe:r 20 ptq' cent
re<Mtive 3 .oDthB' alterutiv-e .-ntce. Put in a ablple:r way,
tt ia our ~t projection that 10 ~ ~nt of o~ total
applicants wt11 ~tve 3 aontba' alternative service and
another 20 JMtZ' oent will reoet
4 to 6 aontu. Btnce "
are now projeottns our 11ua1 nQaber ot eli&1ble applicants
at about 15 000, about 3,000 Of those appliouta wilt requiJ'e
3 JlOnths • •iternative HW1ce and uothe:r 3. 000, 4 to 6 aontba
1ternat1ve a.ntoe. We llt111 pJIOject about 8,000 total
cases referred to you to perlora alternative . .rvice.

I aha11 be ta. touch with you -...y soon to d.iscusa
of the ~eatdential Cl. . .DCy Board, wbtch
you invited tn OUI' eultu meeting. You ~ tbe on. 1n a
position to assesa the nature aad \Ullquezwsa cd C1811ency BOard
refenals to you. 1 know ..,. shu. a desire to have aaxbwm
participation in a P"CJfP"aat Which fully ca&-ries out the
Pruident 's intent.
the

~udattons

I Ul enclosiq an updated pstojection o1 Board
dispositions to tbie latter for yo~ information.
With kind regazod, 1 •

S:l.acerely,

Chul a 1. Goodell
Chairman
Mr. Byron Pepitone, Nat tonal Dtreotor

service Syetem
UBbington, D.C. 20436

~lective

\

GEORGE E. DANIELSON

U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, D.C. 20515
(202) 225-5464

COMMITTEES:

JUDICIARY

30TH DISTRICT, CALIFORNIA

VETERANS' AFFAIRS
DISTRICT OFFICE:

879 SouTH ATLANTIC BouLEVARD
MONTEREY PARK, CAUFORNIA 91754
(213) 570-8216

C!ongress of tbe Wniteb ~tates
~ouse

of 1\epresentatibes
Rla~fugtou, JB.(tt. 20515

CHAIRMAN, SUBCOMMITTEE ON
CEMETERIES AND BURIAL BENEFITS

ASSISTANT MAJORITY WHIP

DELEGATE
NORTH ATLANTIC ASSEMBLY

MEMBER:

SPECIAL COMMISSION ON
MODERNIZATION OF
HOUSE GALLERY FACILITIES

August 18, 1975

Honorable Charles E. Goodell, Jr.
Chairman
Presidential Clemency Board
The White House
Washington, D.C. 20500
Chairman:

Dear-~r.

Enclosed is a copy of my additional views to the report
being issued by the House Subconunittee on Courts, Civil
Liberties, and the Administration of Justice on their
oversight hear· s reg ding the Presidential Clemency
program.
your answers and any additional
reas of interest I have specified
date in light of the impending
's activities.

GED:ctn
Enclosure

THISSTATIONERYPRINTED ON PAPER MADE WITH RECYCLED FIBERS

94th Congress}
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SUBCO~DIITTEE
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Printed for t11e use of the Committee on the Juuiciary
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WASHINGTON : 1975

ADDITIOXAL VIEWS OF -RON. GEORGE E. DANIELSON

I wonl<l like to ndd some additional remarks. ·Regurdiug rednn"
nwndn tion X o. 4:
·
.
::-. ,'·
I c:crtninlv desire that the Presidential Clemencv Board complete its
tnsk b,- its original deadline of September 15, 1975. Howcnr,•I would
· hope tl1nt there be no rush to judgment. Should the President decide,
in faimp,.;,; to tho.:>e npplicnnts whose cases itre pending completion,
tJ11!t aclditi01wl time is necessar_\- to comr,lete this tu;k iu.an equitnble
IDlllllH:r, I would strongly reiterate that he seek snch funds from
Cmwrcss.
·
At thut point, I think Congress, and specifically this subcommittpe; .
b.:~orc authorizing auy funds, would be remiss if we do uot ni.ore
closely :seru tinize some of the policy decisions underpinning . ~he
e::\.-istence of the Presidential Clemency Board.
.
·
Before authorizing ful1ds, I would like to know the following:
(i) Did the Presidential Clemency Board give an)· special considertion to the c.tses of applicants who entered the service through Project
100,000 1 nnd if not, why not?
(2) Hus the Board established any procedures for determining which
cnses nrc ripe for review by the vanous Department of Def<'use Discharge R<.wicw Boards? If so, what are these procedures? In what
n1nnncr, then, nrc applicants' cases channeled to the appropriate
Di.~t:iwrge ReYiew Board?
.
0) Docs the Presidential Clemency Board take step:do insure that
its mitigation factors are consistent with factors used by DOD Discharge Review Boards and consistent \Vith the intent of tlwDcpnrtmeut of Defense's own clemency-oriented polici-e,;;; that is, Laird
memorandum of 1972 regarding drug abuse nnd tJ1e ensuing nlcohol
abuse programs?
.
(4) How many applicants submitted timely data nnd were grnntcd
de novo hearings pursuant to the notice filed iu the .June 1:~, 1975;
Federal Register? This notice, changing the prior ,:ftlJHinrd opernt.ing
procedure of the Board, stated in effect that the Board, because of
time considcmtions, would no longer allow the review of nn applicant's comments on the content of his case summa!'}" prior to the
prescntntion of applicnnt's cuse before the Bonr<l, ns had been the
prior procedure. Presently, the Bonrd's procedure ullo\\-:> tl111t if an
npplicnnt's case has been henrd b.r the Bourd prior to the rcceiJ!l of a
tunely submission amending, contradicting, or supplc.>nwnhng, a
czBe sununar.r, the cnsc will be presented de no\ro to another· pnnel of
the Board, other thnn tlwt which heard the case originally, if the
submi-:,.;ion contains rclenmt information w-hich could Jwvc nffected
the di,.;po,:;ition of the case. It i~ upon this change in procedure thut
thi-; que..; I ion (4) is pl·emi,.;ed.
Hega:diul! n•commenclution Xo. 5:
I W1.mld think thnt hecuu,;l' of the small number of a.pplicntions
submitted to. tl1c l'residcntiul Clemency Board; this subconnuiltce
.{_11).

l McNamara Memorandum, Aug 23,1966 ''Broadening the
Manpower Pool".

I
I

I

f
i

l

I

18
should mnke n <·lose investigation of the policy behind the jurisdictional
pummetcrs of the military cases.
Specific:nll)·:
(1) Why is jurisdiction gmnted only .to those person~ who went
AWOL (or A \VOL-related offenses UCM.J Articles 85, 86, and 87)
nnd not extended to those pcr::;ons who resisted the war be refusing to
obey orrlers?
(2) To w1tut depth did the Presidential Clemency Bonrd, b9fore
finding or denyinf? jurisJiction, examine the udminislrntive proc'cclures
s.nd d.1tn which mdividual commttnders used in determining which
separation vrogmm number would be listed on the scpurutee's DD
Form 214'! Therefore, what, on its face, wns the busis for the discharge mu.r hnxc only been the =-traw that broke the camel's hn.ck,
nnd yet he the ba'li:> for deninl of jurisdiction by the Bon.rd if one does
not look behind the sep<tration program number.
·
(:~) 'Vhat W<'rt' the standards which the Presidential Clemency
Board used to determine that applications were clearly ineligible aml
thereby sent "no jurisdiction" Jettcrs when such a determination
wns done without any review of the applicant's records except a.
rending of upplicnnt's original letter?
Finnll.r, regarding the program ns a whole: Upon u favorable consideration of the Presidential demency, and the grn.at of a purdon,
what, in effect, is the value of a clemency discharge? Are there cuses
in which the Board is recommending upgrades for veterans' benefits?
Upon the receipt of u p11rdon uud n recommendation by the Presidential Clemency Board thut the app!ic<mt ha.-e some or all veterans~
benefits restored, what is the status of the applicant's veterans' ·
benefits?
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CLERGY AND LAITY CONCERNED
,.~---· 235 EAST 49th STREET, NEW YORK, N.Y. 10017

212-371-7188

August 21, 1975
The Honorable Charles E. Goodell
Chairman
Presidential Clemency Board
The White House
Washington, D.C. 20500
Dear Mr. Goodell:
The Office of International Justice and
Peace of the u.s. Catholic Conference, the Southern
Asia Office of the Division of Overseas Ministries of
the National Council of Churches, the American Friends
Service Committee, and Clergy and Laity Concerned are
co-hosting a three day seminar on the ramifications of
the Indochina war on both domestic and foreign policy
of America. The seminar will be held September 8
through 11 at Pendle Hill Conference Center in
Pennsylvania.
The question of amnesty will be one of
the questions discussed at the seminar. Duane Shank,·
a Board Member of the National Council for Universal
Unconditional Amnesty, has prepared a pape~or the
seminar: 11 Remembering the Past to Serve the Future ...
Since this question is of vital importance to you and
the Presidential Clemency Board, it would seem important
for the seminar members to receive a response from
you to the paper. We will, of co~rse, be glad to
reproduce your response and sendlto each seminar member.
We would also like to extend an invitation
to you to come to the seminar to discuss the issue of
amnesty with the seminar members.
Sincerely yours,

Cl
/V

Don Luce
Executive Director
Clergy & Laity
Concerned ~

-----_;f-

Remembering the Past· to· Serve· the Future
With the final end of the war in Indochina this spring,
a new struggle begins for Americans who were involved .in the
anti-war movement.

It is a struggle that promises to be as

hard fought as the one just concluded, and perhaps equally
as long.

The goal is to interpret the history of the war and

its meaning for America.
The American opinion-molders have already been active
with their analyses, which almost without exception see the
war as a mistake in tactical policies or as a basically good
1

venture somehow turned sour.

We who opposed and organized

against the war must now turn our efforts to seeing that the
American people hear and understand the true nature of the
war and the resistance it created.
One appropriate instrument for this process is the ongoing
struggle for a universal, unconditional amnesty."

At the

present, however, much of the educational work around amnesty
is still based on such concepts as reconciliation, healing of
wounds, forgetting the past, etc.

Without going into the

relative merits of those arguments, they. clearly share one
thing in common--all are based on the past.
While a legal forgetting of past actions is the general
definition of amnesty, the process of working toward a goal
and its ultimate meaning are in-many instances as important as
the goal itself.

In this case, the implications of amnesty are

for the future, while the obvious effect remains for the past.
One guideline that can be used in examining the implications

2

of amnesty is the judgement of Nazi war criminals at

'.

Nuremberg and the resulting principles of international law.
It was the United States, more than any other country, which
insisted on the prosecution of the Nazis and the use of broad,
general principles in doing so.

It was also the United States

which emphasized at the time the significance of those principles
in judging future cqnduct of war.
JUstice Robert Jackson, the Chief Prosecutor for the
United States at Nuremberg, specifically spoke to the future
possibility of the judgement being used against the United
States when he said:

" •.• we are not prepared to lay down a

rule of criminal conduct against others which we would not be
2

willing to have invoked against us."
Ihe significance of the struggle for amnesty, in continuing
to speak to the American people, is to invoke that rule of
conduct· against the goverm;:,ents that have ruled the United
States for the past thirty years.
TWo of the most basic ideas embodied in the Nuremberg
Principles are the fundamental illegality of waging a war of
aggression, ie. the use of armed force against another nation in
any context other than self-defense against attack; and the
obligation of individuals to refuse to be a part of any such
illegality by their governments.
In the terms of our strategic consideration, both of these
ideas contain the element of the past affecting the future.

We

shall first look at the past.
Volume after volume has been written in documenting and
analyzing the commission of war crimes by the United States in

3
;

Indochina and the effect of these crimes on the Indochinese
people.

This has been obvious enough that as early as 1966,

Bertrand Russell could say to the American people:

n

[T]he

United States is committing war crimes in Vietnam.

These have

been documented so frequently by Western observers that they
3

need no further cataloguing here. 11
I shall likewise not attempt to catalogue or conclusively
prove that there were, in fact, war crimes committed in Vietnam.
It is enough to say that the very nature of the war, a technological war by the world's most powerful nation against a
national liberation movement, was

~

crime.

The entire people

of Indochina were the enemy, and American war policies reflected
that fact.

Search and destroy missions, free fire zones,

harassment and interdiction fire, massive bombardment of nonmilitary targets, the defoliation of vast areas of the countryside--all of these were officially sanctioned policies of the

u.s.
4

. government' and all of them are in violation of international laws.
A conclusive proof could no doubt be constructed, but it
is sufficient, in the words of Professor Richard Falk, to
11

inaintain that anyone who believes or has reason to believe that

a war is being waged in violation of minimal canons of law and
morality has an obligation of conscience to resist participation
5

in and support of that war by every means at his disposal. 11
It is difficult, in fact, to see how any American could not
. have known of the legal and moral violations occurring in
Indochina, as they were extensively covered by the American press.
In 1968, what was then

11

Clergy and Laymen Concerned About Vietnam"

published In the Name of America, a 420 page compilation of news

4

.

stories which documented American war crimes.

(-

Yet while much has been written on the existence of war
crimes, until recently, not much has appeared which directly
6

relates those crimes to the need for an amnesty.

Nearly one

million men and women did, in one way or another, refuse to
opey orders to participate in the crime that was the war in
Indochina, yet most of them continue to suffer legal and social
sanctions for that

refusa~.

I assert that draft, military, and civilian resistance
activities, al'though not always consciously articulated as such,
were in fact individuals exercising their legal respons~bility
under the Nuremberg Principles to refuse orders of their
_government to participate in war crimes, crimes against peace,
and crimes against humanity.

The theme of individual responsi-

bility for actions in time of war was stated by the International
Law Commission in formulating the Nuremberg Principles as
Principle IV:
"The fact that a person acted pursuant to order
of his Government or of a superior does not relieve
him from responsibility under international law, provided a moral choice was in fact possible to him." 7
It is that idea of making alternative moral choices, or, the
right to resist, that is at the heart of the amnesty question.
While governments in general, and their military services in
particular, operate on a chain-of-command structure that demands
obedience, Nuremberg established that an individual dare not lose
sight of his own conscience, his own responsibility to resist if
necessary.

--

-

-

~~---

-

-n~-~211
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Richard Falk points out that " •••. the Nuremberg teaching
[is] that human beings have obligations that may transcend
their duty to obey the dictates of their own state.

Indeed,

the most important positive contribution of Nuremberg may have
been to give citizens an argument to interpose between themselves
8

and the criminal conduct of their government."
There were a number of persons over the course of the war
in Indochina who attempted to use the Nuremberg principle as a
defense in the criminal courts of the United States, usually in
cases of induction refusal.

The courts consistently refused to

hear it, for various reasons.
Some simply said that allegations of the illegality of the
war did not constitute a defense to the charge of refusing to
submit to induction; some said that since a potential inductee
had not received orders to report to Vietnam, he did not have
legal standing to challenge the legality of the operations. there;
others s_aid that the power of the Congress to raise and support
armies was not affected by international laws and treaties
regarding the use of the armies that are raised.

The most common

response was for the courts to declare that the war was a
"political question" charged exclusively to Congress and the
President, and that the courts had no authority to interfere
9

with politics.
The most blatant refusal, worth quoting at length, was the
opinion of the district court for Connecticut, in the case of
David Mitchell, a 1965 induction refuser.

Mitchell had cited

in his· defense his belief that the United States was committing

6

.crimes in Vietnam and that an individual must disassociate
himself from the crimes of his government.

~e

judge responded:

Leaving aside the sickening spectacle of a 22
year old citizen of the United States seizing the
sanctuary of a nation dedicated to freedom of speech
to assert such tommyrot, and leaving aside also the
transparency of his motives for doing so, the decisive
point is that such political or philosophical views,
even if sincerely entertained, are utterly irrelevant
as a defense to the charge of willful refusal to report
for induction in the armed forces of the United States· .•• " 10
11

Although, as stated earlier, certainly not every act of
resistance against the involvement of .the U.S. in Indochina, or
even against the military in general, can be related to a
conscious articulation of the Nuremberg principle, some interesting
facts may be observed.
David Cortright, in his recently published book, Soldiers
in Revolt, points to statistics which "suggest that the pattern
of dissent within the services was directly related to their role
11
He cites the rates of absence and desertion,
in the war effort.
11

the incidence of non-judicial punishments, rates of otherthan-honorable discharges, and applications for discharge as a
conscientious objector.

·In terms of discharge applications,

Cortright notes specifically that

object~on

in the ground forces

declined quickly after a peak in 1971, while rates in the Navy·
and Air Force remained high well into 1972--the years of massive
12
bombings.
Whether or not one could conclusively demonstrate anti-war
feelings as the basis for all acts of resistance, the point
remains that in every instance there was a person exercising his
individual conscience, his responsibility to remove himself from
something he knew to be wrong and wished no part of.

This point

7

0f individual responsibility is what

~ust

be emphasized and

re-emphasized.
The obligation of an individual to at times go against
the orders of his government, in addition to being founded in
international law, has its roots deep in our religious
tradition.

It has long been taught that if one's loyalty to a

state comes at variance to one's loyalty to God, the loyalty to
This teaching is relevant to us here in

God must come first.
the form of

11

just war

11

theories and selective conscientious

objection to war.
Many religious bodies, perhaps most notably the Lutheran
Church and the Roman Catholic Church, have taught that some
wars can be morally justified and others cannot, depending on
the specific circumstances and the nature of the war.

The

conclusion which follows is that individuals, relying on their
conscience and the guidance of their religious community, may
find it possible to participate in some wars and not in others.
This belief, based on the inseparability of moral ethics
and political judgement, is held by persons who believe that
conscience

11

requires the individual to judge the morality of

whatever policy of government he may be under orders to implement
.

13

and where such a policy is clearly unjust, to refuse to obey ...
This belief, however, is not legally recognized as conscientious
objection in the present Selective Service law, which requires
14
persons to be opposed to participation in war in any form ...
11

Numerous persons also attempted to use selective conscientious objection as a defense to criminal charges, arguing that
the draft law's definition should be broadened.

The Supreme

8

_Court did broaden the definition of conscientious object±on
·~

to include persons who did not believe in a Supreme Being,
but who held a belief that occupied a parallel place in
their lives (Seeger, 1965); and to say that deeply held moral
or ethical beliefs qualified as "religious" under the law
(Welsh, 1970).
It rejected, however, a further broadening to include·
selective objection.

The leading case decided in the Supreme

Court, the Gillette case in 1971, held that Congress did have
the right to draw a line between total pacifists and non-pacifist
objectors.
With this legal and moral justification for the idea of
individual responsibility, let us look more specifically at
the present--the people involved and the case for amnesty.
Amnesty is generally defined as the legal forgetting of
past criminal offenses or alleged offenses.

Its effect would

include an immunity from further or future prosecution, an
expungement of records relating to the alleged offenses, and
in general, as far as the law is concerned, considering the
offense never to have happened.
An amnesty must be universal, which is to say that all
persons who come within the category of relevant offenses must
be covered.

In this situation, amnesty refers to the war in

Indochina and must cover all acts of resistance to that war.
This would include all violations of the draft law; military
violations including absentee offenses, disobedience of orders,
and all other offenses which did or could lead to an other-thanhonorable discharge or other form of punishment; and, acts
committed by civilians in opposition to the war.

9

A special emphasis here is necessary on the question of
other-than-honorable discharges, which in the minds of some
people are still questionable beneficiaries of an amnesty.

TWo

general categories of discharges, administrative and punitive,
are used by the armed forces.

The major distinguishing feature

between them is that a punitive discharge can be awarded only
by sentence of a court-martial.

Both types were commonly used,

however, in quelling dissent within the military.

'Ihe New York

·city Commission on Human Rights, after a series of hearings in
1973, concluded:

"Administrative proceedings and punitive

discharges were frequently utilized in dealing with soldiers who
15
were outspoken in their opposition to the war ••• "
TWo of the better known incidents of military resistance
resulting in bad discharges involved a young Navy

e2man and an

Army medical doctor.
Seaman Apprentice Roger Priest began publishing an anti-war
newspape~

in 1970, off base and out of uniform.

appeared in the paper which offendedL

~Mendel

An article
Rivers, powerful

chairman of the House Armed Services Committee, and he requested
that the Navy do something about

'-1l.
.....

Very shortly thereafter,

Priest was charged with fourteen violations of the Uniform Code
of Military JUstice, ranging from solicitation of desertion to
sedition.

After a year of legal battles, he was convicted of

promoting disloyalty and disaffection, and given a Bad Conduct
Discharge.
Captain Howard Levy, M.D. , was an Army doctor assigned to
train Green Beret medics for Vietnam.

As he realized more of

the political and military goals for which medical aid could

10

be used, he refused to continue training what he considered
to be potential war criminals.

After rejecting his defense

contentions of the illegality of the Vietnam war and the
necessity to not participate in it, the military court sentenced Dr. Levy to three years at Ft. Leavenworth and dismissal
from the service (equivalent to a Dishonorable Discharge) .

He

served twenty-six months of the prison sentence, but will retain
the stigma of "Dishonorable" for the rest of his life.
While both of these cases involved a court-martial sentence,
over 90% of the other-than-honorable discharges are given
administratively, usually at the recommendation of a commanding
officer.

The recipient of the bad·discharge has not been con-

victed of any crime, does not have the right to a hearing in
the matter, yet the discharge affects his life in much the same
manner as a felony conviction; making employment difficult,
making him practically ineligible for veterans benefits, etc.
The universality of amnesty considerations must, therefore,
include an upgrading of all such bad discharges.
An amnesty must also be unconditional, with no punitive
or stigmatizing conditions attached.

Such conditions could ·

include a period of service to the government, loyalty oaths,
completion of an unfinished term of military service, etc.

Since

any condition necessarily involves a consideration of punishment
for wrongdoing, any conditions must be rejected.
The point to emphasize here is that while stating that
am~esty

legally means forgetting, the context of the discussion

of individual responsibility to refuse illegal orders clearly
implies remembering.

'lhis is the consideration of having an

11

effect on the past and an implication.for the future.
1he persons who

refus~d

to participate in or opposed in

whatever manner the war in Indochina need to be legally freed
from prosecution and punishment for their actions.

But while

the law forgets the act, we must not forget the reason for the
act.

If we do not remember, we are doomed to repeat the crimes

of this war in a future one.
The amnesty movement has just weathered the challenge of
President Ford's "Earned re-entry" program, a program against
which a world-wide boycott was undertaken.

The boycott and

educational work around it were successful, as less than 20% of
those potentially eligible for the program actually responded to
its lures.

The reason for the opposition and boycott of the

program relate to the Indochina war and the assumptions about
it

whic~

were made.

The President, in announcing his intentions, spoke of "the
few citizens of our country who, in my judgement, committed the
.

16

This assumption

supreme folly of shirking their duty ••• "

was embodied even more directly in the oath that was required
of returning military absentees, "recognizing that my obligations
17

as a citizen remain unfulfilled ••• "

.

Persons accepting the

program then had to pledge to complete up to two years of
civilian "alternate service", ostensibly to fulfill their
"obligation", but practically, as punishment.
It was these assumptions that were categorically rejected.
The persons who resisted the crimes in Indochina did not shirk
their duty or fail to fulfill their obligations as citizens.
Completely to the contrary, they fulfilled their duty and
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obligation to exercise their legal and moral responsibility
to refuse to participate in crimes against humanity.
0 ne effective rejection of the program was the speaking
and organizing tour of the United States carried out by Gerry
Condon, an ex-Green Beret.

In 1968, after 16 months in

Special Forces training, Condon publicly "resigned" from the
Army and thereafter refused several orders for out-processing
to Vietnam.

As his court-martial approached, he planned as a

defense the fact that he had the right and responsibility under
the Nuremberg principle to refuse such orders, but when he
discovered ·that such an argument had little chance of success
in the military courts, he went to Canada.
Looking back on his experience, Condon says that he had
enlisted in the Special Forces to see what was really happening
in Vietnam so he could form his own conclusions on it.

The

conclusion he formed came about because "my Green Beret training
was long enough that I had a lot of time to think about the war,
as well as the opportunity to meet many returned Vietnam veterans ••
•• It became all too clear to me that insanity and war crimes
were commonplace in Vietnam, that in fact, this was the
consciously encouraged policy of the

u.s. military there."

18

When the President's program was announced, Condon
received a notice from the Army informing him that he had been
'
tried and convicted in absentia in 1969 and sentenced
to ten

years in prison and a Dishonorable Discharge, which had been
subsequently reduced to two years and a Bad Conduct Discharge.
Challenging this conviction, Condon returned to the United States
and engaged in a nation-wide speaking tour under the sponsorship
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of the National Council for Universal Unconditional Amnesty.
His success in reaching people with the message of his
resistance to the war and his rejection of the assumption that
such resistance was incorrect is responsible in a large
degree for the Army deciding to discharge him with the Bad
Conduct Discharge and dropping the prison sentence.
Another assumption relating to amnesty which is more
widely held is that which excludes from consideration those
persons whose resistance to the war took the form of violence,
usually defined as damage or injury to persons or property.

This

exclusion is true of the statements and resolutions of religious
bodies on amnesty, it is true of all the current legislative
proposals, and it is true of the personal feelings of many who
are actively involved in working for amnesty.
This refusal to accept amnesty for acts of resistance which
took a violent form seems to indicate that most people still do
not see the war in

Indochin~

as the type of crime which made

resistance by any means possible a necessity.

It immediately

raises the general question of the official violence of the

u.s.

government in Indochina vs. the relatively small amount of
violence by the anti-war movement.
Official violence in Indochina involved massive programs
of saturation bombing, anti-personnel weapons, torture and
execution of prisoners, assassination programs, etc.

Anti-war

violence generally involved destruction of property which
directly aided the war effort--draft files, ROTC buildings, etc.
When this minimal violence is placed alongside the deliberate,
official violence of the government, it pales in significance.
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!t was not the anti-war movement which was violent, it was
the government.
There is, however, a more· fundamental point.

At the

sentencing hearing for Karl Armstrong, accused of bombing an
Army research center in which a student working late was
accidentally killed, Richard Falk spoke of " ••• the individual's
duty to do what he can to stop criminal acts from happening •.. In
light of the Nuremberg tradition, and the absence of constitutional redress, the sense of the right and duty of the
individual to take the law into his own hands in reinforced ••••
'lb

stop the commission of great crimes, one may have to commit
19

lesser crimes ...

Armstrong himself spoke of having

11

acted out

20

of a feeling of moral responsibility .....
Again, we must emphasize that it is the moral responsibility
to refuse to take part in a lawless war which is the essence of
amnesty.

In his-article

11

War Criminals and War Resisters .. ,

referred to earlier, Herbert Kelman concludes by saying:
"Unconditional amnesty offers the best opportunity to reinforce the principle that the individual
has not only the right, but the obligation to consult
his conscience when the government asks him to participate in war. The war resisters were absolutely
right in their judgement that American involvement in
Indochina was immoral and illegal, that participation
in the war would have constituted complicity in war
crimes and crimes against humanity, and that by resisting they were acting in accorda~ce with the
Nuremberg principles." 21
If raised in this context, the continuing campaign for
universal, unconditional amnesty can be a powerful tool to make
the American people aware of the character of a war that was
waged in their name.

If we do not uncover the nature and scope

of the crimes committed in the war in Indochina, we run the
grave risk of them happening again.
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As the second component of this educational effort, we
should work to have the principle of individual responsibility
included in our domestic law.

As pointed out

earlier~.

the

present draft law does not provide for selective conscientious
objection to war.

With the strong likelihood of inductions

being reinstated, we must stress the rightness and the necessity
for individuals to exercise their conscience when faced with
government orders.

This is an area of implication for the future

that the campaign for amnesty would do well to include.
Based on the legal principle of individual responsibility
to make moral choices and the religious tradition of enlightened
conscience, we should seek the broadening of the legal definition
of conscientious objection to include all persons who sincerely
and deeply object to all wars or to a particular war.
Remembering the past to serve the future--a universal and
unconditional amnesty for acts of resistance against the
involvement of the United States in Indochina--would have its
effect on the past in erasing the stigma the resisters continue
to suffer and its implication for the future in preparing people
to better face the next war.
If built on this perspective, the campaign for amnesty will
increasingly be seen as upholding the principles the United
States put forth at Nuremberg.

This growing awareness we seek

was recently demonstrated in a speech delivered by Vernon JOrdan,
Jr. to the National Urban League's annual convention.

In

announcing a break with the Ford Administration's policy, JOrdan,
who was one of the original members of the Presidential Clemency

16
.Board, said:
"Among the mistakes of the past with which we
have yet to come to grips is Vietnam. Whatever each
of us may have felt about the war, in retrospect it
is clear that there was •.• no justification for the
many crimes against decency and humanity that were
committed there.
"We cannot absorb the true lessons and meaning of the Vietnam experience into our history while
continuing to punish the innocent victims of our war
policy •••
"That is why I call for complete, immediate,
universal and unconditional amnesty." 22
#

#

Duane Shank
15 August 1975
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