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Action

Establish an effective institutional focus for internal management
Establish and operate an analytical program in the organizational,

. manpower allocation/utilization, and work methods areas

Design and conduct a program evaluation operation
Develop a communication/team work management style
Institute a management development program

Forecast the Bureau's manpower needs
Institufe a. positive recruitment system
Develop and operate an Indian intake-and-deQe]opment program

Take steps to grow Indian candidates for technical/specialist
pos1t1ons

Issue guidelines on the application of Indian preference

Obtain legislative modifications in Indian preference

Further facilitate outplacement of non-Indians

Develop qualification standards/quidelines for major types of
pesitions

Improve procedures for determining qualifications for specific
vacancies

Reissue updated and more specific guidelines for tribal consu]tat1on
on personnel selections

Develop and operate an effective position mgmt/classification program

Conduct management orientation and supervisory training in pers. mgmt.

Redefine and clarify the role of a personnel office
Establish a program planning system

" Provide Bureauwide coocrdination within the function

Improve operational methods /;ﬂ?ﬁL0;>\

Conduct an evaluation program i "
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APPEAL FROLUTHL UNITED STATES DISTRICT COURT TOR THE

DISTRICT OF NEW MEXICO
No. 73-362. Argucd April 20, 1974—Decided June 17, 19747

Appeliees, non-Tndinn employees of the Burean of Indian Aliairs
(BIA), hrought this chiss action c!a‘mixvv that the emplevment
preference for qualiiicd Tndiang in e BLA provided by the Tudian
Reorganization Act of 1031 cantravvned Lo anti-diserimination
provisions of The Equal Lmployment OPPOXTumtwﬁ Aci of 1972,
and deprived them of properiy rights witliout due pregess of ko
in violation o&f the Fifth Amendment. A three-judge District
Court held that' the Indian preferonce was implienly repealed by
§11 of the 1972 Act presembing racial discrimination in vhost,
federal employment. and (1:cied qﬂ@,l&ﬂ‘ﬁim‘ oféicisls Srom
implementing any ludian cmp!oyment preﬂ'ereuce policy in the
BIA. Held:

1. Congress did not intend Lo repeal the Jadian prefereuce, and
the Distnet Court erred in holding that it was rt;'.-u:x!ul Ly the
1972 Acl. Pp. 9-10,

. (a) Since in extending general dntn discrimaation machinery {o
federal employment in ‘9/2, Congress in wo way madified 3nd Urus
regfliimed the preferenees accorded Indiagg by L8701 () and

703 (i) of Title V11 of the Civil Rizthts Act of 1661 fur employ-

ment by Judian Tribes ar by private industnies locaied on or near
Indian reservaiious, it would be anonmglous to cenglude that
Cungress intended to eliminate the Jonzstanding Indiam prefer-
cnees in’ BIA cmployment, as Leing racially  discriminaory.
Pp. 12-13, S

(L) In view of the faet that shortly after it pasced the 1672
¥Together with No, 73-361, dmerind v, Mancari et ol., alss on ap-

peal to the wane cowrt, :

NOTE s W h' eIt IS feasthila, o svibihee (headaanie) will Le re- W
Jewerd, x.l

LT

Ay
A
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Syllabus
Aet Conzregg encted new Tudinn preference laws as pal{ of the
Erdusation Amendmenls of 10974 vwmg 1ndians preference in Cov-
ernment progrun~ for training teacherspf-Trdian_chikdren, it is
improbable that 1lic game Cmgms condemmed the BIA prefcrence

as racially diseviminatory, P13
(c) The 1972 extension of the Civil Ri;hb Acet to Government
employment heinee Luvaely just u codification of prior anti-discrimi-
nation Exeeutive Orders, with reapeet to which Lixhian preferences

had Jong boen Geated as exeeplions, there i< no reason to presume

that Congress affirmatively intended to crage such prefercnces,
Pp 13-4, )

(d} "Thiz i= a prototypical cage where an adjudi(--liion of repenl
by implication is not appropriate, since the Indian preference is a
Jongstanding, important componeént: of the Govermaent’s Indian
program, \me'aasﬂve 1972 anti-discrimingtion provisions, being
aimed at slleviating mmon‘y diseriminalion in employment, nre
degizned to deal with an entirely dififerent preblemy, The two
statutes, thug nat Leing irrecoueilable, arc capadle of co-cxistence,
sinee iLe Judian preference, as a gpecifie statee applying o a
spoeifie sibuation, is not contrellad or nu.lx'xed b\ the general provi-
sons of the 14972 Act. Pp. 114,

The Indian preference does nof ca\gh{jdte invidious acial
(lh(‘n.mniron in violation of the Due Precegs Cizuwse of the Fifth
Amendment by is reazonable and rationaliy desmxf-(l to further
Indian self-zovernment. Pp. 16-20,

(3) ) Indizn.preference laws, which were derived frem histor-
ical relationships aund are explieitly desizned to help only Indians,
were deemed invidiows racial” diserimination, 25 U, S, C.in s
enlivety would be eFfecTive‘yen?;Qd and the Governnent’s cominil-
ment to Jndians would be jeopardized. Pp. 16-17,

(LY The Indisn guelerenes  does  pot constinute “racial
diserindnation’ or cven “ravial”? preferes oo Lut i rather an
enmplovment eitterion desizned o fuyther tho cansce of Tndia
cell-rovernment .1.ul Lo axe the DIA more reshons l\o to_ lh\
needs of it ums(nn(l‘ sroups, 1. 18-19,

Xey R Tong as. tho special trestient of Tndizns ean Le tied
rationally to the fuliilliment of Congres=" unijue ehlization toward
Indians, such legislative judgments will not Le disturbed.  Pp. 19~

20.

350 1. Supip. 555, reversed sand remanded,

Brackmux, J, delivered the opinion for a unanimous Coutt,
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BUPREEE COURT OF TIIE URTIRD STATES

Nos. 73-462 axn 75364
Rogers C. B. Morton, Scere-
tary of the Interior, et al;,

Appellonts, On Appeals from the

United States District.
Court for the Distriet of
New Mexteo.

C. R. Mancari ¢l al,

~ Amerind, Appellant,
73-364 v
C. TR. Maneari et al

v u

[June 17, 1074]

\ . .

Mr. Jusnicr Brackaux delivered the opibion of the -
Court. ) -

The Tndian Reargamzatwn Act of 1934 accuids an
employment preference for qualified Didians in the Bu-
reau of Indian Affaivs {BIA]. Appellees, non-Indian
BIA cmployees, challenged this preference as contrary
{o the anti-diserithination provizions of the Fqual Em-
ployment Opportunity Act of 1972, and as violative of
the Due Process Clause of the Filth Amendment. A
three-judze federal district court coneluded that the In-
dian preference under the 1031 Act was impliedly re-
pealed by the 1972 Act.  Aencart v. 3orton, 359 T,
Supp. 385 (N. M. 1973). We noted prcbable mnsdxc-
tion in order o examine the statutory and constitutional
validity of this longstanding Indian plcfcu,ncc. 414

U. 8. 1142 ().
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Scetion 12 of the Tndian Reorganization Act, also
known as the Wheeler-Howard Act, 48 Stat. 986 (1934),

25 U. 5. C. $472, provides:

. “The Sceretary of the Interior is (lx.octcd to cs-
{ablish standards of health, age, character, experi-
.ence, knowledge, and ability for Indians who may
be appointed. without vegard (o avil-service Jaws,
to the variovs poszitions maintained, now or here-
.nflcr, by the Indian Ofiice,! in the administration of
functions or services aficeting any Indian tribe,
Such qualified Indians shall hercafter have the pref-
‘erence to appointment {o vacancies in any such

y o

positions.” * .

In June 1972, pursuant to this provision, the Commis-
sioner of Indian Afinis, with the approval of the Scere-
tary of the Interior, issued g directive (Personnel Man-
agemenl Letier No. 72-12) stating that the BIA’s
poliey would be to grant a preference to qualified Indians
not only, as before, in the nitial hiring stage, but alzo
in the sttuation where an Indian and a non-Indian, both
already employed by the BIA, were competing for a pro-

‘motion within the Burcau® The record indicates that

this policy was implemented immedialcly,

1 he Tudian Health Service” was fransferred in 1954 from the De-
parfment of the Interjur to the Depmwrtment o) Heztth, Fducation,
and Welfare,  Act of Suzust 3, 1954, §1, 65 St 674, 12 U, 8. C.
§ 2001, Presumably, despite this transfer, the reference in § 12 to the

~ “Indian Ofice” has continuing application to the Indian Iealth

Service. See 5 CFR § 2135116 (b)(x) (1974).

*'There are eatlier :md mmc narrevy drawn Tedian preference
statutes, 25 U. 8. C. § 15, 46, 47, and 271, For all practical
purpases, these were re )n(‘((l by the broader preference of §12.
Althongh not direetly challenzed in thiz litigation, these statutes,
under the District Courl’s deeision, clearly would be invalidated..

[Footnote 3 is on p. 3]
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Shortly thereaftor, sppellees, who are non-Tndian em-
ployees of (he BLA at Albuquerque,* instituted this cluss
action, on behall of (hemselves~and. other non-ludian
employees similarly situated, m the United Stales Dis-
trict Court for the District of New Mexico, elaiming that
the “co-called ‘Indian Preference Statules’” were re-
pealed by the 1972 Ilqual Employment Opportunity Act
and deprived them of richts (o property without due
process of law, in violation of the Jifth Amendment.?
Named as defendants were the Seerctary of the Intetior,

3 The directive stated:

“The Secrctary of the Interior annovnced today [Juno 23, 1":7]
he has approved (hie Bureau's policy to extend Indian preference to
training and (v [iling vacancies by orizinal appuintent, reinstate-
ment, and promation.  The new puhc) was Giscussed with the na-
{ional president of the National Federation of Federal Ewmployees
under national censultation rizhts NFFE has with the Depuranznt,
Sceretary Morton and T jointly stress that careiul attention 1aust
be given to pr‘oteet"mg the rights 2{ non Indidn employees. The new
POy provides as fellows: Wheie two or waore candidates who meet
the established qualification requirements gre availabic for Alling a

vacauey, il one of thew iz an Indiam, he shall be civen preferenee in

filling the vacaney. "This new poliey is elfective immediziely wnd is
incorporated into all existin programs sueh a: {lie promotion pro-
gram. Revised manual releases vwill be issucd promptiy for review
and comment. You should (ake immcdinte steps to notify all
employvees and recoznized unions of this poliey.” .

“‘The appellees state that none of them is employed on or near 2n
Tndian rescrvation. Brief for Appellecs 8. The District Cowrt
described the appellees as “teachers . . . or programmers, or in com-
puter work.”  Mancari v. Mortonr, 359 . Supp. 583, 587 (N, AL
19/3) L

5 I‘ho speﬂﬁc queshcm whether § l” of llm 1‘1 ,J. Act aut mrims A
prefeleme n pro: notion _us “well as in .mhal hmwf was nat (Ieudcd ’
\\c cwru; no

.asa—-—-
opmion on T dseue, Sce Freeman v. dforan —— U. S, App.
D.Co—, — 1.2 —(1074). Sce also Mescalera .-1;,:7',/.1. Tribe

v. Mickel, 4 "‘ ', 2d 956 (C.A10 1970), cort. denied, 401 U, S, 981
(1971) (prefarence held inapplicable to reduction in foree).

——
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the Commissioner of Indiun Affaivs. and the BIA Di-
veclors for the Albuquerque and Navajo Area Ofiices.
Appellees cizimed that implementation and enforcement,
of the new preference policy “placed end will continue to
plice Jappelises] at a distinet diszdventage in competing
for promotion and training progrems with Indian em-
ployees. all of which has and wil) continue to cubjeet the
[appeliees]) to discrimination and deny them equal emn-
ployment opportunity.” * :

A three-judge court was convened pursuant to 28
U. 8. C. $£2282 because the complaint sought (o enjoin,

as unconstitutional, the enforcement of a federal statute..

Appellant Ammmrl ‘a nonprofit organization representing

Indian emp)oyees of the BIA, moved to intervene in

support of the nrefevence; this molion was granted Ly
the District Court and Amerind therealter participated
at all stages of the litigation. _

After a chort {rial {oeusing primarily on how the new
policy, i fact, has heen 1mplemen\ed., the District Court

eaneinded Ve the Indian preference:wss implicitly re-.

pealed by $11 of thr- Equal ]'“vﬂo,.nc - Ounportunity
Act of 1972, Pub. ). 62-261, 86 Swat. 111, 42 U. S. C.

(Supp. 1T 1973) ‘\‘_ MWao-16 (a), 1)105u lbm r diserimina-
tion in most federal cmployment on the .)..._Is of race.

¢ Section 2622416 (1) reads:

“All perzonne] actions afecting employees or applicants for em-
plevment (exeept with regand 1o aliens employed aut<ide the limits
of the United States) in wilitary departments as defined in seclion
102 of Tule 3, in executive agencies (other than the General Ac-
counting Oilice) as defined in section 105 of Title 5 (includuiz em-
Poyees and applicants for cmployvinent who are paid from nonap-
propriated funds), in the Uniied Staies Postal Service and the Postal

“Rate Commissioner, in those units of the Gayernment of the District

of Columbia having positions in the competitive service, and in thoze
wnits of the lezisiative and judicial branches of the Jederal Governa
ment having positions in (ho compelitive xervice,-and in the Library



Cent o

%3-562 & 73-361--OLINTON

-

MORTON w. MANCARI . 5

Having found that Congaress repealed {he preference, it
was unnecessary for the Distniet Court to pass on ils
constitutionality. The court permanently enjeined ap-
pellants “from huplementing any pelicy in (he Burcau
of Indian Affalrs which would hire, promote, or reassign
any person in preference’lo anciher solely for the reason
that such person is an Indian.”  “The execution and en-
forcement of the judgment of the Dis trict. Court. wag
stayced by Mz, Jusrice MansiratL on .\u«-u st 16, 1973;
pending the disposition of this appeal;

II

The federal policy of according some hiring preference
to Indians in (he Indian service dates at least as far back
as 18347 Since that time, Congress repeated!y lins en-
acted various preierences of the reneral Llype herve ab
issue.*  The purpose of these preferences, as vari “15.)
expressed in the legislative history has been to sive I
dians a preater participation in. their own Sblf"

of Congress shall be made free from sny dizerimination based on
race, color, relizion, sox, or national erizin.” '
T Act of June 30, 1834, §9, 4 Stt. 737, 25 U.S. C. §45:
“In all czzes of the appointinents of inicrureters or other persons

“emploved for the benefit of hd Tedinns, a preference <hall be given

to persons of Indian descent, if such can Le Tound, who are properly
qualified for the ournu(m of the dutics.”

8 Act of May lﬁ\’ §6, 22 Stat. €%, and Act of July 1, 1884,
§06, 23 Swat, u7, 25 U ( §40 (cmpiovinent of cericad, incchanical,
and other Lclp on reservations and abowt ecencics) ; Act of Aunust 15,
1894, § 10, 28 Sat. 313, 25 U, S0 C. § 14 (complovment of hevders,
feamizters, and laborers, “and where praciicalle in all other cm-
p!ovmonh" in the Indian service); Act of June 7, 1897, § 1, 30 Stal.
83, 25 U. S € §204 (employmient as m:m'un.\', farmery, and in-
dustrial teachers in ]m!im schoolz); Set of June 25, 1910, §23, 36
Stat. &61, 25 U. S, C. §47 (seneral prefesence as to Indian & 1I)or and
products of Tidian md\..u))
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government; ® fo further the Governmenl's trust ohliga-
tion toward the Indian tribes; ' and (o reduce the nega-
tive effect. of having non-Indians adiminister—matters
{hat affect Indian tribal hie! .

The preference directly at issuc here was enacted as
an important part of the sweeping Indian Reorganization
Act of 1934. 'The overriding purpese of that particular
Act was to establish machinery whereby Indian tribes
would be able (0 assume a greater decree of sell-govern- .
ment, both politically and economically.’*  Congress was
© e Senator Wheeler, co-sponzor of the 1034 Act, explained the need
for o preforence as follows: :

“We are zetting up in the Urited States a eivil serviee rule which
prevesits Judinns frotn maneghng tichr own property, - 1t 33 an -
Drely diiferent gervice from anviang clse in tie United States be-
cauze these Indinns own this preperty. Tt belonas to them, What
this policy of this Governtment is and what it should be iz (a teach
theze Indians to munage their own Lusinezs and control their own
funds and to adzinister their own property, and the civil service
hiis workied very poorly so far as the Indian Service iscpncerned ... "
Hearings befove the Sendte Committee cu Lidian Aiinirs on 5. 2753
and S. 3845 (Part 2}, 70d Coi, 2d Sess, 250 (18314).

1 A letler, contained in the House Report fo the 1934 Act, frem
Prezident F. D. Roovzevelt to Conzressmzan Roward states:

"We can and should, withnut further delay, extend t5 the Indian

e fundamertad righits of pelivical Hiberty and loca} gelf-government

and the opjrortunities of education and econaniv assistance that they
require in oider to zttain a wholesame Ainericen life. This js but
the oblization of honor of a powerful nation toward a peernle hiving
among us and dependent uponenr protection.” JL R, Rep. No. 1804,
134 Cong, 2 Sexz, 8 (1931). .

N AIF the Indians ave exposed to any danzer, there is none grealer
than the residence among them of unpincipled white wen” 1L R,
Rep. No. $7d, 2930 Cong,, 1=t Sess, 98-(1331) (etter dated
February 10, 131, from Indian Comniissionars to the Sceretary of
War). .

12 As explained by John Ccllier, Commizsioner of Tndian Afiaira:
#TINis bill i3 designed not to preveny the absorption of Iudians in
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geeking (o modify the then-existing sitnation whereby
the primarily nen-Indian-stafied BIA had plenary con-
trol, for all practicad purposes. over the iives and destinics
of the federally rvecoruized Indinn tiibes,  Initial con-
gressienal proposals would Lave diminished substantially
the role of the BIA by turninz over to federally chartered
sell-governivg Indian cothmunities many of the fune-
tions novmaily performed by the Burean,® Conunitlee
sentiment, however, ran azainst such a radical change
in the role of the BIA!" The solution ulthmately
adapted was to strengthen trilial government while con-
tinuing the active role of the BIA, with the understand-
ing that the Bureau would be more responsive to the
mterests of ti:e peaple it was created to serve.

would Le fostered and the Burean made more vesponsive
was to increase the participation of tribal Indians in
the BIA operations.” In order to achieve this end, it
was recognized that scime kind of preference and exernn-
idun jrom otherwise prevailing civil sevvice requirements
while communiti-g, but rather Lo provide for those Tndians unwilling
or unalle to compete in the white weild some measures of seli-gov-
erpment in their own afairs,”  Tearinzz on & 2735 hefore the Henate

- Cenunittee en fadinn Afairs (Pt 1), 72d Ca, 2 Sees, 23 (1934).

3 Jlearings beioie the Homse Comnidtice en Tudian Aflairs en
LR 7602, Readiustment of Indian Affairs, 733 Cong, 2d Sess, 1-7
1931 [ouse Tearimgs]. Sce alvo Mescelaro Apache Tribe v, Jones,
411 U. S, 145, 152153, fn. 9 (1973).

¥ House Jlearings 191197,

14 Seetion 12] was infended 1o dategrate the Tndian into the
povernment tervise connected with the administration of his af-
fairs.  Congress wias anxious to promote ceoneiiiz and political sclf-
determination for the Indian” (footnote omitied).  MMescalero
Apache Tribe v, Jickel, 432 1. 24, at 6GO,
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. : was necessary.”  Congressman Howard, {(he House
sponsor, expressed the need for the prefevence:

“The Tndians have not anly been thus deprived
of civie nohls and powers, bul they have heen larpely
deprived of the opportunity {o enter the more im-
portant positions in the service of the very ])Ul?dll
which manages theit affzivs.  Theoretieally, the In-g.
dians have the right to qualily for the Federal civil
-service. Tn actual practice there has heen no ade-
- . quate program of traiming ‘to quulily Indians to

. compele in these examinations, especially for tech-
nical and higher positions; and even if there were
' _ such training. the Jndians wonld have (o compete,
' under exizting law, on equal terms with multitudes
of white annlicants-, . .. The varicus services on
the Indian reservations are actually Jocal rather
than Federal services and are comparable {o Jocal
municipal and county services, since they are deal-
. ing with purely local Tndian prol Dlems. 1t should
. be nossibte for Indians with the unm« Ho yoegtional
-gnd professional training to enter the service of their
<own people without the neeessity of competing with
white applicants for these pozitions. - This Lill peor-
* ' mits thew to do s0.” - 78 (ong Nees 11729 (1934),

Congress was well aware (hat the proposed preference
would result in cmployient disadvantages within the
16 “The bill admits qualiffied Indians to the position [«ic] in their
£OWT: Letvice, ‘
“Thirty-four years azo, in 1209, the number of Tndians halding
regular positions in the Indizn Serviee, in proportion (o the total of
positions, was greater than it is teday,
- . ' . “The reason primavily iz found in the applieation of the generalized
i \ civil service to the ladian Serviee, and the consequent exclusion of
. Todians from their own jobz” Nouse Iearings 10 (Memorandum
 dated February 19, 1934, sulmnitted by Commi=sioner Cellier 1o the
Senate and House Committees o Indian Alfairs).

Yossmem o
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BIA for non-Indians'®  Not only was this digplacement
unavoidable if room were te be made for Indians, but it
was explieitly determined that gradual veplacement. of
non-Indians with Indians within the Durcau was a de-
sirable feature of the entive program for self-govern-

~ment.”  Since 1034, the BIA has implemented the pref-

crence with a fair degree of success. The pereentage of
Indians employved in the Burcau roze from 319 in 1034
to 57% in 1972, This veversed the former downward
trend, see n. 16, supra, and was dae, clearly, to the pres-
ence of the 1934 Act. The Commissioner’s extension
of the preference in 1972 t6 promotions within the BTA
was designed (o Lring more Indians inta positions of re-
sponsibilily and, in that regard, appears to be a logieal
extension of the congressional intent.  Sce Ifreeman v.
Morlon, supra, and . 3, supra.
' 1881 ‘
It is against this background that we encounter {lie
first issuc in the present case: whether the Indien pref-
erence was repealed by the IZgual Fmplovment Oppor-
tunity Act of 1972, Tille VII of the Civil Rights Act
of 1964, 78 Statl. 233, was the first major picee of federal

17 Rep. Carter, mn oppoueint of the bill, placed in the Congressional
Record the foliuwing obzervation by Comnaissicner Collier at the
Commitice Ucarings: . .
“IW]e must not Dlind ourselves to the fact that the cfleet of this bil
if worked out woukd unquestionzhly be to replace white employees by
Indian cmployvees. T do not know how fast, but wiiimately it ought
togo very far udeed.” 78 Cong. Roe, 11737 (1034).

3BTt chould be possible for Indinns to enter the service of their
own people without running the gauntlet of coinpetition with whites
for these positions,  Tudian progress and ambition wiil bz enormouddy
strengthiened w3 soon as we adopt the privciple that the Liban

Service shall gradually become, in fact as well as in nane, an Indian

service predaminantly in the hands of clucated and compotent
Indians.” 78 Cong. Ree. 11731 (1934) {rernanks of Rep. Howard).
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Jegislalion hrnlu?hi(i"" discrindination in privale employ-
mend on the Lasis of “race, color, relizion, sex, or national
origin.” 42 U. SoCooacoen. 2 (a). Signifeantly,

88701 (b)) and 703 (1) of that Act explicitly exemplted

from its coverage the preferential emaployment of [ndians
by Indian trihes or by industrics located on or near In-
dian reservations. 42 U, 80 C. §§200%¢ (b) and 2000e-
2 (). This exemption “reveals a clear congressional
recognilion, within the framework of Title VII, of the
unigue Jegal status of (ribal and reservation-based activ-
itics.  The Senate gponsor, Senator Humphrey, stated on
the floor by way of explanation:

'
“This exemplion is consistent with (he Federal
Government's poliey ef encouraging Indian  em-
ployment and with the speeial lepal position of In-
dians.” 110 Cong. Ree. 12723 (1064).%

The 1964 Aet did not specifically outlaw employment
discrimination by the fcduu ;r,(ncnnnont * Yet the

———————

“izchion '.!"d\‘e (b1 exchules “an Tndian lr‘.‘.\:-" fram the Ael's
definition of “emplover.”  Scction 2020922 (1) states:

SNolhing contained in this subzhapier shall apply to any business
or enferprize on or near &n Indizon reservation with regeect to any
publicly anncunced, employivent pracidee of sush business or enter-
prise under whieh a preferensial trextment is given to any individual
beeauze he iz an Indian living on or near a reservation.”

2e Qenator Mundt supporied thees exsaptiens on the Senate floor
by daiining that they weuld allow Indiaas “to Lenelit fram Indian
preference progrzng now i operation or liter to be juatituted.”
110 Cong. Ree. 13702 (10G4).

The 1064 Act, however, did contain o provizo, expreszed in spme-
what piceatory Linznage: -

“That it shall be the peliey of the Trited Siates {o inzure equal
employment opportunitics Tor Federa! emplovees without diserimi-
nation becavse of r*(g, celor, religion, sex or national origin' 78
Stat, 254, .

'Ihx‘ atement of poliey wis reenacted as 5 UL 8. €. {'il"l S0 Stat,

523 ( 956}, and the lﬂul Act’s provigo was repenal, id, at 662,
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mechanism  for enforeing lone-outstanding Lxeculive
Orders forbidding sov cxmncn' ('15 vitnination had proved
ineffective for the most part.™  In corder to remedy this,
Congress, by the 1072 Acl, amended the 1964 Act and
proscribed diserimination in mest sreas ol' fedeval gov-
ermment.  Sce n. 6, supra.  In general, it may be said
that the substantive :mti-dlsknmmn(.lon law énbraced
in Title V11 was carried over and applied to the Federal
Government.  As stated in the Houst Report,

“Ty correct (his entrenched disarinination in the
Tederal service, it.is necessary {0 insure the effec
tive appheation of uniform, f2ir and strongly enw
forced pelicies. "Llie present luw wnd ihe proposed
statute do not permit industry and labor organiza-
tions to be the judies of their own ca um(lv A dn the

p e i 2o o e

area “of _cmploys men( diserimination.  There is no

- e RS — o ik gy

it A i

reason why govéinment aoens ‘es c‘mn‘d not e
{freated similurly.”  H. R, Rep. o, 92083, on 1L R,
1746, 02d Cong., Ist Sexs. 2425 (1971

~t

Nowhere in the legislatl\'c istory of the 1972 Act, how-
ever, is there any manticn of ITndian preference. '

Appellees aszert, and the District Court held, that
since the 1972 Act proseribed racial discrimination in
government employment, the Act necessarily, allseit sub
stlentio, repealed the provision of the 1034 Act, that

22This disproportionatte fsie] .-m) ution of minoritics and
women throuahout the Federal hureaveraey and their exclusion from
higher level paliey-making and supervisory pesitions indicates the
govermment’s failure to pursue its poliey of cqual opportunity,

“A eritical defeet of the Federad cqual emplovincat program has
been the failure of the complaint process. . That process has im-
p'd"d rather than advanced the goal ef the dinvination of diserimina-

tion in Yederal empleyment.,” 1L R. Rep. No. 92-233, on 1L 1L
1746, 92d. Conig., 1t Sess,, 2324 (1971), '
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alled for the preference in the BIA of one mcml group,
Indians, over non-Indiaus: T~

“When a conflict such us in_this cace, is present,
the most recent luw or Aet should gpply and the
conflicting Prefereices passed soine 39 vears carlier
should be impliedly vepezled.” Brief for Appellees
7.

We disagree. Tor several reasons we conclude that
Congress did not intend to repeal the Indian preference
and that the Distriet Court erred in holding that it was
repealed,

First: There are the above-mentioned affrmative pro-
visiong in the 1084 Ao excluding coverage of tiibal ein-
ployment and of preferential treatment by a business or
enterprise on or near a reservation, 42 U, S. C.
§§0000¢ (h) and 20000-2 (i), See n. 19, supra. These
1964 exemplions as to private employment indicate Con-
gress’ veecpnition of the longstanding federal policy of
nroviding 8 unique lezal status to Tadians in matters
concerning tnbal or “on or near” reservation employ-
ment.  The exemplions veveal a clear congresrional sen-
timent that an Tudian preference in the narrow context
of tribal or reservation-related employment did not
consgtitute racial diserimination of the type otherwise
proseribed.  1n extending the zeneral enti-diserimination
machinery to federal cinployment in 1972, Congress in
no way modified these privale employment preferences
built into the 196t Aet, and they are sl in eficet. 1%
would be avomalous to conclude that Congress intended
{o climinate the longstanding statetory preferences in
BIA coployment, as beingg raciadly diseriminatory, st the
very samce Lime 1 owag reaflivmiinge the right of (ribal and
reservation-related private employers to provide Indian
prefevence.  Appellees’ assertion that Congress huplieitly
repealed the preference as racially diseriminatory, while
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retaiving the 1064 preferences, attributes to Congress
irrationality and arbitrarivess, an aunbution we-do not
share, . , :

Sceond: Three months after Congress passed the 1972
amendments, it enacted two new Indian preference laws.
These were part of lhc ducation Amendments of 1972,
86 Stat. 235, 20 U. S. . (Supp. 11 1973) §§8&87e (a)
and (d), and § ]H(J\ The new Jaws explicitly require
that Indians he eiven preference 1 government programs
for training teachers of Indian children, 1t s improb-
able, lo say the least, that the sne Congress which affir-
malively approved and cnacted these additional and
shinilar Indian preferences was, at i}u: same e, con-

aily dizeriminatory.
In the total abscuce of any manifestation of supportive
intent, we are Toathe to imply this buprabable result.

Third: Indian preferences, for many vears, have been
{reated as exeeptions {o Exccentive Ouvders forhiddine
rovernmen’ employment diserimination.”” The 1972 ex-
tensron of the Civil Rights Act to government employ-
ment is in large part merely a codifieation of prior anti-
discrimination Executive Orders that had proved incfice-

veavsines 1l DT A L -
demuis B Lhe was A lnuuullu as rueis

Ctive becanse of iadeguate enfercement  machinery,
There certainly was no indication that thc substantive

—— e ey,

28ce. e g, Fx. Order 7423, July 26, 1055, 1 Fed. Rep. §85-856.
When President Eisenbower izauzd an Order prohibiting disetimina-
tion ou the busiz of race in the civil survice, Face, Oider 10577,
No. 22, 1954, 19 Fed. Reg. 7521, $4.2, he left standing carlier Exceu-
tive Orders containing exceptions for the Yndinn service. Id., § 591,
Bee al:o & CFR §213.3112 (a)(7) (1974), which providds a civil
gervice exemption for;

“AN positions inthe Bureau of Indian Affairs and olh(‘r positions
in the Departinent of the Interior direetly wd primarily related to
the providing of servives 1o Indians whon filled Ly the appoinunent of
Indinns who aie one- fu' rth or more Indian Blood,”

Sce also & CFR §213.3116 (b) (5) (1974) (Inddian Health Sflucc-,)
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proseription againet dizerimination was intended {o be
any broader than that which previously existed. By
codifying the existing anti-discrimination provisiens, and
by providing enforcement machivery for them, there
is no reazon to presume that Conrress aftirmatively in-

{ended {0 erase the preferences that previously had co-
existed with broad anti-discrimination provigions in

Exceutive Orders, .

Tourth: Appellees encounter head-on the “cardinal
rule ., . that repeals by implication 2re not favored.”
Poscdas v. Nelional City Benk, 226 U, 8,497, 503 (196'%);
Woed v. United Stales, 16 Pet. 342343, 803 (1842
Universal Inlerpretalive Shutlls ((;,,4 . L’«smuytau
Mc{mpoh(('n Area Transit Coma’n, 553 1L 8. 180, 193
(1883). “They and the Distrizt Court read lho CoNEres-
sional silence as effectvaiing a repeal by hnplication.
There is nothing in the Jegislative history, however, that
mdicates gfitrmatively .1'1) Cthl’;l‘(""'\'jl')‘i"l intent {o repeal
the 1934 preference. Tndeed, as cxplzined abave, there
18 @amnle danonidont eidance thal 12.." Jepsiaiive nent

was to the zonteary,

This is a prototypical case where an adjudication of

repeal by implication is not appropriate. The prefer-
ence iz a longstanding, important compenent of the
Government's Indian pregram. The anti-diserimination
provigion, aied at allevisting minority diserimination
i employment, obviousty is desizned to deal with

entirely dificrent and, indecd, epposite problenm.  Any
perecived confiict is thus move apparent than real, .

In the absence of some aflinnative showing of an in-
tention to repeal, the only permissible ustification for a
repeal by implication is when the eailier and later stat-
ules m'e irrc-con-*i]'xh]v Geergia v, Pennsylvania R, Co.,
324 U. K, 439, 156457 (1943).  Clearly, this is not the
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case hove, A provision aimed at {urthering ]mL  solf-

/f
government T/rzv'umhr”_h‘m mnl,.u\no“ pw:(wuw L

m"lmuffqvmﬂﬂu members.of_(he coverned
W an_readiiy” (‘\l\lh\l‘l_lh N vo,.\l Lrule prehibiting
employment (i (nmnmﬁm on the basis of race. Any
other conclusion can he réached only by formaliste rea-
soning that ignores both the history and purposes of the
preference and the unique legal relationship hetween the
Federal Government and tribal Tudians,

Turthermore, the Indian preference slatute is a spe-
cific provicion applyving to a very spectfie sitvation. The

1072 Act, on the other hand, is of geuneral application,
Where there s ne clear intention othorwise, a specific
statute will net Lo coniau}h-d or nuitficed oy a.peneral

onge, IL"":(“(‘\\ of the priovity of enactment. Seg, e (/,
Bulova Welen Coo v, U umd Stales, 365 U 5. 10.3,
(1991); LRodgers v. (:ml'cd Siales, ]&5 U, o, 83, 87 0
(1002). '

The courts are not at herty (o p:cL ‘and choose ‘lmu'\"
congressional enactments, and when (wo sfatutes are
capable of co-existenee, it is the duty of the courts, ab-
gont. o clearly expressed congressionzl nlention to the
contrary, to regard cach as citective. “When there are
{wo acts upon the sane subjeet. the rule is to give cffeet
to both if possible . ..o The mitentien of the legislature
to repeal ‘must be cear and manifest, " United States
V. Borden Co., 308 UL 5. 188, 103 (1930).  In Jight of
the factors indicating no repeal, we cimply eannot con-
clude that Cengress conscivusly abandened its paliey of
furthering Indian self-government when it passed the
1072 ammendments, '

We therefore hold that the District Court m'rcd
ruling that the Judian preference was. u‘p(-"lcd by the
1072 Acl,
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IV .

We still must decidde whether, as tiie appellees contend,

Ahe preference constitutes invidions racial diterimina-

tion in violation of the Due Mrocess Clausge of the Fifth

SAmendment. Bolling v. Sharpe, 317 U, 8. 497 (1051).

The Dictvict Court, while preﬁ:rmzfﬂn" this j==ne, said,
“IW e could well hold that the staluic must fail on con-
stitutional ground=" 359 F. Supp,, at 591,

Resolution of the bistant izsue tumms on the unjque
Jegal status of Indian (ribes under federal law and upon
the pleeary power of Congress, based on a higlory of
{realies and the assumption of a “purdian-ward” status,
to legislale on hehali of federaliy-recomnized Indian (ribes.,

R

“The plenary power of Congress to deal with the speeind

problems of Indianz iz dravwn !mih exphicitly and im-
phicily from the Constitution itseifl .-)m(l : ], §8, ¢l 3,
provides Congress with the power to “regidate Com-
merce ., .owith the Indian Trbes” ;fzn(l thus, to this
exfeni,.sihg’!. Ind:ans out 8s « proper sb‘bject Qnr separate
Jemislation.  Articie 1 §2, ¢l 20 gives the Dresident
the power, by and with the alvice and consent of the
Senate, (o make treaites. This has oficn been the source
of the Government's power Lo deal with the Indizn tribes,
The Court has deseribed the origin and nature of the

special relationship:

“In the excrcise of the' war and trealy powers, the
United States overcame the Indizns and took pos-
session of their lands. sumetiines by foree, leaving
them an unedueated, helpless and de 1;muk‘nt people,
needing protection against the se¥izhness of others

and their own amprovidence,  Of necessity, the
United States assumed the duty of furnishing that
-protection, and with i the authority te do all that
was required to perform that o‘xh""‘.mn and to
prepare the Indians to take their place as independs
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. ent, qualificd members of e medern body pelitie.”
Board of County Comm'rg v, Neber, 313 UL S, Q5,
" 15 (1043), :

y See also United States v, Kayaa, 11512, 8, 379, 353-384
(1856). :
Literally every picce of legislation dealing with Indian
tribes and reservations, and certaindy all legislation deal-
. S ing with the BIA, sirgle out for special treatment a con-
R . stitueney of (ribal Indians Iving on or near reserva-
- tions. If these Jaws, devived from historical relation-
ships and cxplicitly: designed to heip only Indians, were
deemed invidious racial dizerimination, an enljre Tille
of the United States Code (25 T, S, C) would be effee.
tively erased and the solemn commiument of the Govern-
ment fevard the Indians wounld be jeopardized. Sce
Simmois v, Fagle Seclilsee, 244 1, Supp., 808, 814 n. 13
(5D Wash. 1965), afi'd. 384 U SO0 (1966), _
J€ 15 in this hisiorien] and legai context that, iha can.
sttt tionai validity of the Indiay prefefence is to be de-
termined,  As discussed above, Congress in 1034 de-
termined that propoer fullilient of its (rust required
v - turning over to the Indians o greater control of their
. own destinies. I'he. overly patemalistic approach of
prior years had proved both exploitative and destructive
*of Indian interesie, Congress was united iy the belicf
. that institutional chianges were reguired.  An fimportant
part of the Indian Reoreanization Act was the preference
provizion here at issue, o 4
. ) Lontrary (o the characterization made by sppellees
. - this preference docs nag constitute “racial discrimina-
' . - tion.” Indeed, it js not even & “racial” preferonco.
. . T —— —————

4o hreference is not direeted Lovwards 3 “racial” ero;

1D consist-
i \ ing of “lidians”; n=tead, it appies unly o members

of “iederally
recognized” tribes.  Ihie op2tes to exdnde many individuals who | ] 7:‘
: i

- -

fmytent s pees o r e
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. . - o ’ } ‘L Cw J("Zl;
Rather. 1t 15 an ('l!\))]()_\')l\p]ﬁli_ eritevion_reasonably. de. H‘““’f{*’ 't

— e e . YA

signed to further the eause of Tudian sellzpoxermncnt- "g'_ 4T,
— e Vo, b L5

and o ke the BLA more responsive Lo the-needg-of- % e

24
2l f

by the governed in "'0717’-\(‘10‘;»,.(,,0:1“ “Hie prel-

crence s similar in Xind to the constitutional vrequire-

ment that a United StateseSenator, when clected, be “an

. X Inhabitant of that State for which he hall Le chosen,”
! © AL YL $30 el 3. or that a member of a city council reside
within the eity governed by the council. Congress has
sought only to enable the BLA o diaw maore heavily (rom
amonyg the constituent group in staifing its projects, all of
which, either diveetly or indirectly, afect the lives of
tribal Tudians, The preference, as applicd, is granted to
Indians not as a disacte racial group, but, rather, as
Cmambars of quasi-sovereign tmbal entities whose lives
and activities are eoverned by the BLY in a unigque
fashion. See n. 24, supra. In the senge that there is no

- ————— e e

R e i . . . - . ‘;P,"‘ Y i
ils conxtituent groups. I is divected to participation” "ﬁ:f*“’g{;

are racially to be dassified as *Indions.”” o this gente, the nrefer-
- ‘ente is poli a3l ratizer than racil in nddvre. "Ih‘gghaﬁim:yuitgrja
appealrin 44 BIAM 335, 3,): s
“1 Poliey-—-An Iediim hag preference in appointinent i the Bu-
reau, To be ehigibie for proference in appoitient, premeiion, and
4 triining, an dedividiel muost be one-donrth o mere degree Indian
’g‘\", . 1 ”Mood aud e anenber oF 4 Foderalv-reenmmzad ribe. 1t 1< the
M’& poliey Tor premotiona! considewation Uit wheie two or more candi-
dates who meet the established qualification requiremcit= are avail-
able for filing a vacaney, i one of them s an Iadian, he <hall be
given prefierence e filling the vacancey. In oaccordanee with the
poliey statement approved by the Seeretary, the Comuissioner may
grant exceptions o this policy by approvieg the Selection and ap-
pointment ¢f non-lndiuns, when he considers it in the best interest
of the Buieau. ’

. “This program does not restrict the rizht of manazement to fill
) positions by methods other than through promstion,  Dogitiuns may
be filled Ly transfers, reassignment, rdinstalement, or initial
appointment,”  App, 92, "
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other croup of people favored in this manner, ‘(he legal
status of the BIA i tuly s _generisF l“ux(holmou,
the preference applics only to emilormentin the Tndian
service.  The preference does not cover any other gov-
ernment ageney or activity, andd we nead not consider the
obviously move diflicult question that would Le presented
by a blanket exemption for Indians fram all civil service
examinations.  Mere, the preference is reasonzhly and
directly related (o a legitimate. nonracially based goal,
This is the principal characteristie that generally -is ab-
sent from proseribed forms of racial dizerimination.,

On numerous oceastons this Court specifeally has up-
held legislation that sinales out Indians for partienlar
and speeiz] treatment.  See, e o, Roerd of Counly
Comm'rs 'v. Scber, 318 Ul S 705 (1943) (fu.u Y

© MeClenahian v, srizenn State
Tax Cowm'n, 411 U, S, 1( 1”'/"-’) (sume); Stumons v,
Eagle Sciletsee, 584 U, S, 2049 (10 )). altimnine, 244 10,
NI 'x”-"*.' 'sfavatory deflmtion of

Aribal  membership, with resiltine juterest in {rust

Cestate); Williams v, Lee, 358 UL S, 217 (1930) (tribal

courts and their jurisdietion over reservation aflairs).
Cf. Morton v, Huiz, —- U, S, ——- (1074 ) (federal wel-
fare benefits for Indians “on or near” rezervations).
This unique legal status is of longg standing, see Clerokee
Nation v. Georgia, 5 et 1 (183]); orcesler v. Georgla,
6 Pet. 515 (1832). and its sources are diverse.  See, gen-
eradly, UL S. Depl. of Interior., Xederal Tudion law

wlvt

(1958); Comment, The Indian Batde for Soli-Deter-

mination, S Cal. 1. Rev. 445 (1970).  As Jong as the
special treatiment can be ted rationally to the fulfillment

————— et

25 Senator Wheeler deseribed the BIA as “an. entiredy different
service from anything cie in the United States”” Hearings before

the Senate Committee on Indisnn Aiairs on S, 2755 and .S 3643
(Part 2), 73d Cong., 2d Sess, 256 (1934).
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of Congress’ wnigne obligation (oward the Tndians, such
legislative judoments will not be disturbed.  Here, where
the preference is reasonable and rationally designed to
further Indian self-rovernunent, we ex rmot say that Con-
gress’ classifieation vielates due proces

‘The jndgment of the Diswict Court is reversed and the
-eage is remanded for further pluccmlw"s consistent with £

this opinion,

DL

,L(’, & ,“4',,. ,J

o - It s so cidered, (7 /07

7
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N'o*’m:r, Marcon 29, 1974,

OVEL.VI Ew HE ARII\ G—30U :{uA U OF INDIAN AFUATRS

ScHeoL CO\brPLCTIO\ AND MAINTHENANCE
WITNESSES '

JOSE A. ZUXT, ACTING COMMISSIONEY, OF INPIAN AFFALRS

WILIIAM C. SEARCY, ACTING 4SSISTANT DIREZCTOR, FINAJCLLT.
MANAGENMNENT ’ o

FRANK WILES, DIRECTOR OI‘ EUDGET, DEPARTHMINT OF THY
INTERIOR

SIDNEY L. MILLS, ASSISTANT DIRECTOR, MANAGEMNENT STRETTCIS

PATRICIA DONNELLY, PROGRAN ZUDGET COORD*}.ATOR, MANAGE-
MENT SERVICES

EDWARD G. MARICH, PEOGRAY BUDGET COORDINATOR, INSIAN
EDUCATION PROGRANMS

DAVE WAEEEN, ACTING DIRECTOR, INDIAN EDUCA'IIC‘H R0~
GR e M“I

 INDIAN SCHOOL CONSTRUCTION AND MAINWENANCE -

- Mr.-Yares. The committee will be in order. This is & special over-

sxght. hearing on the matter of Indian school construction wnd
maintenance.

Y7e have before us Mr. J ose Zum, the Acting Commissioner of Ini-

dian Affairs.

Mr. Zuni, I was visited l‘ecentlv by Dr. Wauneka and a consultent
on Navajo school problems. They showed me piceures that I am sure
you have ¢ u%n, indicating the condition of Navajo sciools. I suppoe
you ara familiar with these problems.

Mr. Zux1. Yes. we are fainiliar with the problems

Mr. Yares. Why sheuld this happen? In looking through this ooz
there are picrures of schools, some that were built less than 10 years ago
that are falling apart.

The corrumttee, in all good faith., gives BIA monev to conscruct
scheols, expecting that the schools will be of exceliont constriction =nd
that they be pronerly maintained. Appareu-“y r,hau has not taken nince.

M. Zowt. \o.)xr Chairman. o o

Mr. VaTes. Tell us why it has not taken place.

Mr, Zo~1. To begin with, we do not get enouglh: :noney to do an ada-
quate job of preventive maintenance. As a result. ~ir puildings dete-
riorate, which causes another probiem i terme of o mainr vey FARRNF
tion program. And, of course, if this is negiected. *‘m i turn regnires
new construction. o this is a cause and erect problen that we have in

- --the Bureau. - -

Mr. Yates. Are you given enough money to buiid schouie?
' (707)
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i Mz, Zoxr We arz taced with this dilemma, Mr. Chairman. As was

brought out in a p-evious hearing, we do not believe we get enough

meem o cxhtles, nor do we get enough money to do an adequa,te job of p1 operty
-t . -maintaining thesea‘aelh*ies - - S T
B “Mr. Yares. When I asked Mr. Thompson whether the amount he
uested from us was adequate for administering the BIA programs,
he told us they were. T had attempted to make clear to \lr. honpson
that our committee considered itself tobe as important as OMB and the
Department of the Interior in being advised of the amount of money -
. necessary to carry on BIA’s programs adequately. As you know from.
this committee’s action, the best example of which occurred last. vear,
. - - we are willing to provide extra money for schools and hospitals.
You are requnstlng in fiscal year 1977 $62,788,000 for facilities
et © . " 'management. :
: T " If we were to appropriate the full $62,788,000, would that be ade-
quate? :
Mr. Zox~1. No.
o ] S Mr. Yartes. How much would be adequate?. o
e oo Mr. Zusxt. We almost have to double that to start Workmo' on the
' ' backlog.
Mr. Yates. Is that because of the condition of the schools?
Mr. Zo~t. Yes.
Mr. Yates. Are you building any new schools?
Mr. ZoNt. Yes; we are. -

{ : : QUALI'I'Y OF IV’DL\N SCHOOL CON'STRUC‘I‘IO\'

- T o -~ Mr. Yares. Are you going to have enough money to bmlo schools
that will last for years? ? Is there any reason why a school built on the
Navajo reservation should not have the same hfe as a school built in,
say, the city of Albuquerque?

Mr. Zuvr. No reason. ’
* - Mr. YaTes, Isit just a question of adequate funding for the purpose?

Mr. Zu~t. That 1s right.

Mr. Yares. And adequate supervision of the contract.
. v " Mr. Zo¥1. Yes, sir.

f Mr. Yares. Are the problems with schools limited to the Navajos,
or are they true witn respect to all Indian communities?

L g s Pt <

the Bureau in terms of the construction program and the mamtena nce
nrogram.

- . Mr. Yares. Tell us-what we ought t; be c‘o‘nv in your view, and tell
- : — us as though there were no O\IB and no ber‘retal’v beczuse we wanr

rw— h - wen p—

. s e T T te KNOW B oruthy: | T e
. I - - o ~ BACKLOG IN CONSTRUCTION

-G = Mr. Zgzv If this were the case, I think our construction hudget
~<  warldhaye to b increased considel ably. : :
- We estimate that our backlog in construction is over § $500 million.
©=.. W estinate that our backlog in major, or what we caii facility im-
{ provement, is over $106 million. We consider our repair and meinte-..
' nance program to have a backiog of around $70 mllhon

money to do a proper and adequate job of constmctmg -set nol ra-' 4

Mr. Zp~t. 1 think the Navajo probiem is a microcosm of what ails - - -

Fiw
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. o .~ M. Yares. Is that for construction of new schools or ]ust mainte-

e o mance?. . . -
. - Mr. Zoxr. I mentioned three programs, \Ir. Chalrman I xrentloned
..tke.constructicn program, the facility improvement prograrr, and the
regular repair and maintenance program. '

'
'

LETTER FROM THE NAVAJO NATION

ey W A b e 1 s

. . Mr. Yates. I received a letter from the- \Tava]o Nation, SIgned by
: Mr. Wilson Skeet, Vice Chairman of the Navajo Tribal Council, dated
o March 23,1976. Tt reads:

Last week Dr. Annie D.JVauneka, representing the Nuvajo Area School Board T

Association; Mr. Manuel Shirley and Mr. Harvey McKerry, representing the -

educstion committee of the Navajo Tribal Council, visited your office to submit

- - documentation of the dangerous, illegal, and unsafe conditions a4t many Navajo
boarding schools.

. Some of these conditions must be corrected during the coming summer if our
chfldren are to attend these schools next fall. Your support of our request for a
mpplementa appropnatlon is urgently needed.

'As an attachment to that letter they gave me a list of the s sewage
treatment lagoons that have to be added at a cost of $2,390,000. Have

N

v oy

: they given you copies of this as well ? H
Mr. Zuxni. We have just received one, Mr. Chairman. [
LETTER TO bomnxssmxm OF IVDIAN AFFAIRS ¢
. ‘ Mr. Yates. T also have a copy of a letter to the Commissioner of
cew o2 . Indian Affeirs; dated February 9,-1976; from Mr: Julian Franklin,:
oo © ' saying this:

During the past several years, several laws with far-reaching effects have beer
passed that are creating financial and legal burdens upon my position and ir
tarn your position. I have done much ponderirg of this problem and though mj -
staff and I have worked diligently on it, I feel I must bring it to your attention: :
for advire on a possible solution. It is a problem that can only be solved essen- :

*tially with resources, as I feel you will agree. i
" The first law with an economic impact is the Federal Pollution Control Act
Public Law 92-500. Though all of our facilities were up to Federal standards
when originaliy built, the new law requires us to upgrade 34 of our sewerage
trzatment legoons at a cost of $2,390,000.

: I don’t remember that being brought to our attentlon Was that
- brought to vour attention? o ,
Mr. Zux1. Not in the last heanng° no.
Mr. YaTes.

The second law to affect uq is Puhllc Law 91—51-, Soli d Waqte Disposai Act by
~— enrg;~r with the law we are planning four large land dispeso? sites ~itn d2il:
-~ ’ 7T eoveraxe ©f wasre. The cquipment and construction costs will total $2.500,04%

- S - "he third law to affect us is the ucetrpZtional Sarety apa Health Act commouns i

- called OSHA. This act eovers a tremendous arrdy of hazards corrections such -

oo~ . —.. rewwring bulildings. ventilation 1mprovemev1t< workers safety tools, materials -
- - i and equ.,.-lent in our —orl =rags and 2lso in our educatmnal facilitizz. Due *~ B
- - . Lk ve Blaoies fguirements of the law, a ¢A™e- Ll luvecuwvsy ww. N0t been made. - . o

‘ Aiso due to rapidiy changing requlrementq it probab.v never wiil e complete: v

s done. From cur samnle surveys, :{ is conservatively estimated that =3 mllllOl
. . will be needed to correct the most flagrant violations ~# tbis law.

s S —
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I am going to place this mewoiandum in ihe record at this pomt
rather than reading the whole thing. But the suramary that he has ac-
" tached here indicaies the necessary amounts come to $25,321,000, There

§9-Tid O - T4 - ub
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. are not only the first three acts I mentioned, but also the Indian health
- service requirements, $4.875,000, the Safe Drinking Water Act, 31,235,
. . 000; the Bureau of Indian Atfairs fire protection reqvl"ements, $8,514,-
. - e - -000; and insulation of facilities, $2,757,000. ,
' Do ' What does Mr. Franklin mean by Bureau of Indian Affairs fire pro-
tection requirements? Js that for the schools?
Mr. Zux~t. Yes. He is talking about our roaponmblhty for fire pro-
-tection of Government facilities, }
-  Mr. Yares. You are not meeting them?
Mr. Zon1. Not adequately, no. )
[The letter follows:]
£ |
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|
To: Comisgiozer of Indian iffnize . . i

—— . co. ' ~

A IN
Froa: fr ed u:.re ciLor

Subjc.:tx faz 111tica hna"ensnt, Cccnlianco vith Lava and P.a Jlatlo..a

mti th pa.st sﬂve‘al' years, sovercl lc.t's with i'a.ﬂ—"e'c-x"w edfgnte
have boen pacsad thab are croating finznoisl and legnl tutiens upon
oy nos:.ti and in turn yoir voszitina. I hava dono mick.pondering
of this prodlen and thousa oy gtall and I hnave worked dilirentlr omx
it, I feol I rmist brivm it to 7onur atisantion for advize on & poaunivl
aolu tion. It is a prchbiem taat can only Ls solved esgontially it
resoarces, es 1 feol you will agrea, i
The first los wilh aa econtmic i—oact.ias the Taderal Poliution Control » - -
A3ty Pubiiz Lav §2-599. Twourh a1l of car fheilitlesz dora up ta ’
Foleral standands <hen originaily biidt, ths now lavw ry.._ar‘* nn tf:

apmreda 3% of our sovernce t‘c&taan‘ la;;oo‘.e at a cost of $3,759.70

(See Aitachment Jo. 1.) - :

The 8320zl lav t9 2ffezt us is Public Lav 91-51.., Z01id Waste Dr'\*:r'.l
Act. To counly vith tha l=ir w0 are-plamainrs four larges land disnes
oitoo vith daily covarass of weate. The mu;pnwt and canstruaciion
costs will total 32,539,329. (sce Attachzent lo. 2,)

Ths thirg lav to -"fc 2t us is tho Ceonmational Sofoty and Hoalth Ast

ecormonly called 05, Thig act covars z tromandous erray of hazzls
eorrections ouch e.s rovirirs biildines, ventilatica imwrovements,
vorkera gafoty tools, natorialas ord eqripnnat ib our work ereas ard
also in our educaticunl facilities, Due to the extersive raguiremernta
of ths lav, a coaplsta izvnntory has roi tren mads., Also due %o
rapidly éhanging retuirenents, it prokably mever 111 Ye casmletaly
dons, Ffroa vur =amnle girvsrg, it i3 conpervatively esvimatned tint
£3,035,020 vill be needed 1o correce ui~ wopt riagrant violations of
ma lml.

54T
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Wa have ataeo enclyzed vhere furthar savinss can be mnde., One area

. that is very rromising is the installation of insulation. We would
. receive a 20 per cont cost reduction fipured at today's fuel prices.
Naturelly if fuel costs increase, particularly netural gas aB we
presently expect, the payoff will corrssrondingly accelorate. Cost

of 2C projescts ~ $2,757,000. Anaual energy cost reductions = $551,400,
(See Attachment No. 5.)

One problenr ve encounter is that ve are in terrible financial shape

~ in our Facility lanagement srea. We h2ve received the lowest funding
per square foot in the Buresu of Irdian Affairs and have for ma.ny
- yoars. (Seq Attachmont No. 6.) : , ,

¥eo are unzble 4o nmake the kind of investment of operating resources
-to take advantago of future payoffs due to thelr multi-year character,

Upont loocking at all of the above projects, you will notice a cormon
thread ru.nning through then. They are all projects that fall under
-the category of MHajor Alterations and Improvementg. - In fact, I am _
“"at a complate lcss to conceive of any other legal method of
accomplishing these projscts. ) :

“. - ° " " Thiv brincs wo to the oroblem of aerious end unfair under funding of
the Nava;]o Facility Manarement functions. The attached chart shows
the Maintenance and Cperations and Hajor Alterations and Improvenents
“-of Facility Improvements fundinz lovels of all areas for the past aix
years, You will note the :.Iavajo Avea hasg beern tha loweat for soveral

¥ : 'yaa.ra. "4n overall raview of the tables will also shov a lack of a
TUNTY 7 meaningful funding pattern. UL T T . )

Since climate and waather have very strong effects upon Operations and
Maintenance costs, it would be reasonasbls to assume that the Nawajo
Area ollocetions should be similar to surrourding adjacent and inter—
mingled areas, namely Phoenix end Albuquerque. The facts ere sonmevhat
- different. If you will note Attachment No. 6, Table I, the avorage
_funding per square foot per yedr for Fiscel Years 1971 and 1976 has
been:

. Aibuquergue $1.99 per square foot
Phoenix $1.48 pe'r square foot

- Revrajo $l 03 nar anuara gogt
-~ The Navajo Deficit Chart, Attachment Yo, 13, shoss the long-range
- pattern of under fundins wva have axperienced. This has caue-i a
e L T Satenismation of cur planv Siith accilorsting dedistesious eoffecta,
- : . Along with the unabated ervsion of cur faciliiles, cbvious safety
: - bazards are poppiag ur fecter than v can handle thkem. Inflation,
i particularl* cf fuel coets, is superimporing their 111 effects upon
— our-S.ading. :
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Trlar tha Inlian Haalth
Luy Anznsiiion of thois Ta
standards, During the lost gsveral yearg, taa staniardis that they ars
holdinz us to, have tesods wmove stringsat. Tardly a week Zoss by vithow
a detailed inspaction being dromped on u8 thnt oslhe ws to increasge the
giza cf a vcr.ti.lato:*,pprc'rida a gpecial rastroom, enlargzs the food
slorsra ares, renowits tha kiichanz and an%o a host of chsages that are

i _ beyorrl tho camtilitizs of resources or tho lavejo Avea Gopzir end

- Yaintenance organization. ‘

o vith vy Db

- - e iy 0' L3 3 Y N N > - S s » : . s
- . 'Sinza tais is a contiming and sooningly accelerating precess, we mast
adnit ve do not have 2 total dinmension of the problzm.  Cur Dnpinsers

v . . o3tizads.thnd each Installetion would resuirs an avarsge ol 75,020 -

20 nodify oar kitshoms, dinine roczg and éomitory sreca to confora

to the currsnt hsalih Inaneetion regaircuenta,  2io nay prove voefally
Inadeynte i€ the Iin¥izn deallh Sorvics ccatinues o nccelarate their
stanlandg, Cost - 573,000 = 65 installations = 3%,375,020.

Trdar the Cnfe Deinkinzy Watsr dot, Pabliz Iavw §3-
- b

B, 2y

»

aceasary to connlote (0 nraiccta coating $1,235,002. Hoat of tharsa
-~ projacts are Tor cohlorinnticn Lud a-favr-ave for fluoridation and oven

defluoridation. (Coo Attachmont lLio. 3.)

; - .. Al of tha &bo7s nrojects nvo lam2l resiironenta anl I Intarnret £hane
i ! r T

: ’ 1swa to say thnt 1 23 to chey thoca laua end 12 I (o nob okoy dhom,

- - o1 andfor fan United Zhates Covormment is lieblo undes ihe Tork det o

inz szod for nogligouca.

Az area of concern to no and covered wndsr Buremm o

rorilations is the rasuirenmoernt to provids £ Ve havy

ica,
: 1dgatificd 55 nrojests that do nat moot our fa: teria and the
! T rectmmondations of tha l:tionnl laoard of tors., Tois
? coct of ths 55 projesis io .3,5i%,000. (oo L So. b,)
; In ense of gerious injury or dsath in a firs gitaation, I bLolisve dua
; Governaznt vould ba in cericus adiffizuliy vrofestiny itsclf ascinat a
1isbility suib. In addition, it eppsars a pradont course to provide

adoqiate fire protaciioa to proiset tho ovar 3500,002,0C0 plaat on
tho ilamjo 2esarvation.

In 23dition to thn abeve le i i
Affairs remtlation renuiremonts, yoir olfize bas ciremuously pasie
Soour Berzy Conamarvation Protran, e hawd Adone vhnd we oo In this

area awl are stransticndng car olforts eraln, Thers ia, of r~rvra,

ral reaquirenents and the Turomu of Ind

an
4

« .e.. ...only ~omch that caa ts accomplished Jocallw. - . .. . .
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e anco monies have taen diverisd to covny
car fanl cosis. Tha norcanisn of our iotal fnoilities "‘".:*.3(""“""11‘:
doliar ppont on fuol hes riszn froa 17 wmer coxnt in Digecl Yeoar 1971
to 31 per cont by Fiscal Yoar 1976. (Sce Attachment lo. 1lk.)

"""‘\ o“ oar ’b’r’ir And lainten

70 return 4o the first part of onr nomorandum, ve have arrived at a
point vhere theo resvpngibilitios of the Govormment have risen frem
savaral recest louws, This is z2leo coapled with en Increasing armroe-
poriiation that ths Gaverrmont sy be susi ond
many tires nada to pry larie gums of money for nezxlissnca, o have
sovorel -orezs as tatulated bolow that require Bubstutaal rRsUrces.
to aolve.

Fedoral  Padlution Control Act, F. L. 92500 ‘;’2;39-5,000 S

© - “50lidWaste Disnosal Ast, P, Lo 91-512 -~ 72,550,000
-Ogzupational .aai‘oty apd Health 4ct . - 3,000,000
‘Indlan Heslth Ssrvicos h:y-;:.v'em'mts %,575,000

" 8af'o Drinking Wator Act, P. L. 93-523 1,235,000

Burcea of Indian: Affaira fire Protection L
Taquirenanta - - : 8,51%,000

In.-mution £ Facllities L o5

' Total T ¢05,301,000

In eddition to thsse nrens that can bs richilr addressel only bty the
Facilitics Iuprovenents Pro-Tan, llavajc Area will hova 'ty July .L‘T".),
e comnletod up-io—late FYaeilitics Indrovencnie backlos tant
to approzinataly 2169,030,003. - Theca itons uill cover & tremandsos
rar"o of pm;ecus, g2 a3 drainare syetons that ware lelt out of the
O“im&l censtmiction arojocta, roof nzdifications to corresb gorious
dozirn deficiencics, shalter belis, silewmallis, nmarking arean, ploy
areas, building podifieations for changing cfusationid provmos, to
nere & fov, We have alrvady accumleted a partial list of more thon
$53.000.ooc

What concarns me is a feoling I pol that tha Caniral 0°9fice doas nob

wnderatas? or

- interrelation

sopresinka the Farilitices Iuore

svamanta Freqron, its

to tho noeds o the fisld ir

‘rogavitions.

has Deen reduced from $1,402,000 to $112,500,

3tz1lationg, the resilis of
corinin racunt lows and tho req.xi"ema-u of some of our low; wunwding
The £irnl crusior wo-we 228 buou & Jucedt nMazuicsnont

froa the Coutrel COffice that our Fiszal lear 1977 tentative ariocation

—~ 5 - C e

w1l cucunt
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I cxndt eqree that thic prorran shoild be cut. It shonld bo dncrossed
and I also beliav: thnt the (Lvmje Avan nenls a larror ahare the they
have baen gatting for ths irmst decedes If you do not believe vhat X
su saying, plense coda oui ard loox at our faciliiiea., If we awa wrong,
let uz know whera. .VYa reed help elthsr in resources or in guidance
Lo overccma a ssriocusly devsloping problen. lost of all, we rneced to
coezanicats, ® ’
E #tLu; R 5mn£z}c a
Exclorures
ccy  Area Director's Reading File
Reading
.7 MFRocheleau: jnz:1/30/76
_ Betyped 2/3/76 .
o e DT . - —— R A
. » - - s - - ..
Lo . o . °
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OBSERVATICN OF ANEA PLANT IHANAGEMENT OFFICER

r. Yaris. I also have a letter written to Dr. Wauneka from Mr.
.oche,k-a\u the ares plant raanagement officer of the Navajo ares ¢ilize,
dated March 23, 1976,

Y pave received and studied the Navsjo Area School Board Associaiinn reso-
Tut!oa of March 1, 1976, regarding your deep concern over the teriible condirion
of the schion's in the Navajo Area. I a<ree with your findings, The buildings are
run Jown, the rocfs leak, electrical haczards develep faster than we can cope
with them and iz many cases, we just c¢annpot handle the workload that has
boen irposed up s

The reasons for this have been varied but mostly fall upon past policies and
Dractices, Until we made a study last summer and £all, no study had been wmade
corczreing the scope of the probiew and the funding uecessary to accomplish

proper maintenance. The last 6 years runding on a square-foot basis for the

Nuvajo Area wus only 73 percent of the funding of the Phocnix Area and o4
percent ot the Albnguerque Area tunding.

-The 6-year average for funding does not teil the whole story since *he longer
things weiit ci, the worse they kept getfing * * *

Mr. Rocheleau included a list of the backlog of maintensnec and
repair items that have to be ccne, totaling $26 million, and a list of
wzjor alteraiions and vm)rovement: totahncr $76 million: - -

[The letter follows:]
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United States Department of the Guarior
BURCAU GF INDIAN AFFALTS - -
Fevejo. Area CZfice ‘
P, 0, bax 21080

. Garlup, Nuw Mavico 37201
IN RLPLY REFER T0. ]
Are~ Flant N
Marn t - -
IOO’%;:S&E - : . - a2l ¥l

. Do Arnie D, Waunska
e Delaegets

. - Farajo Trival Counzil
Window Fnck, Arizone 86515

Dear Dr. Wauncka:

I Leve received rind studied the Navaje Area School Beurd Asgocistinn
rasolution of Mzrchn 1, 1976, regerding your deep cencern over the territle
condition of-tke schools in the Navajc Arem. I agree with your findings,
The dbuildings axre run down, the roofs leek, electrical hazards dsvalcp

- fester than we can cope with them and in many cwses, we Just ccanct
bendle the work ioad that has been irposed upon us.

The ressons for this have bcen varied tut mostly fall upoz Tast prlisfes
" and practices. Un%til we mpade 8 stuly lest suzzer and fall, no .g&.uir
had been made concerning the sccra ¢f 4be pr-blem and twie funiding neces«
gary to acccmplish proper maintensnce. The last six years furding on
. - & square foot basis for the Navajs Aree wes oniy 734 of the Zunitiny
of the Proexi: Area and S4% of Laz Alownerjue Arec funding. i

‘The gix-year average for funding does not tell the whole shary singce
the longer things went on, the warse they kept getting. In Fiscsl Yesr
- 1978, aga'n on a square foot bacisc, Nuvelo Aree got oaly B5H of the
Phoenix Area funding end 46% of the Albucuerjue Avea funding.

Diring the last four fiscal years, our Zuel costs kave ineracsed Sr
$2,000,000 o $5,CC0,000. Less than kalf of this incresss wod radad- - -
end the rest was taken out of repair and mairtenence. - oprograa ine
ereases during the last several years have not kent up witl tne 2cst
of living. Pey raises have not been covered and we Lawe cifted douc

- & very tight, almost ludicrous, financial situatisn.

An effort to try to rmaintain the building, supplying our workers w.ith
toals and matericls and providing them with the necessary eguipmert

hes put us over our present buaget. 1f no relief is in sicht, wa wiil
haye to reducs our m2intenence evan nere hetween ngd and Jduly L, 172
We are eoptiying our tanks to maxe $250,000 awwmitiable. Thals btegint to

tell you our probleme, as last yees We r.2-ted cut the year witl: ~ux

tenks full,
L ewmd
-err:"”% _ : R S
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it ¥.a0 rotv get any Tinarsiel rely tils yeas o i Fiscal Yeer 1977,
¥ will ot be able to o the Jich no DEute. how fesl Gur pen try.

Ta give you some-ilea of hew bl they are rpins, wo have increased
our wectly hop crder proaucticn trem €30 4n tha £:10 of 1574 w a
present weelldy averzge of 1,270 with eas.. wislly tie =aw: nober of
wotkers., This increesed productivity wil: pot 4 tiself-stem the tide
POz resuore tie deleterious eilects of th: ters of mililfons of dollers
of under furting that $he Navelo Aren hos suffared cdir-ing the last .
sever2l years. If we are to vrapzdis, end Lz zony crusy restare, the
#:hoola, we need Lozey end Lhe scouerT the vettzar,

Lsr present proposels, ve wili te grei-3 dovw: to & tomally unsatise
faciery leve) of aucomplishoent 3 nc ch:ze in fwding patterns occurs.

Cur Major Alteretions and Improverants and Repeir ani Malatenance Secklogs
are ad follcws: cT . : T T ’

REP2IR AXD MAZNIEHANCT:

TTEM _ . CUANTTY

TOTAL CCST
i‘.ese'rtly leakins roofs

1,47C,000 squrre fees - $ 2,189,000

Fourdaticn stebillitutioa

rovlects 15 schoale .3,782,000
Strest repair projects 35 schecls 2,574,000
Painting rrojectc 55 zch.;mls V 5,305,000-

.- VinZow rsplu.cr—:-e:‘r‘;:l .35 sckooly - . . Vv ~ -- 1,182,000
VG&: linme xc;)lacément 045,000 lineal .'.é:t ‘ | é,GéS,OOO
Replace moncode 12 gas :

taans S eack 70,000
Waterline replecerars 325,600 1incal feet 3,750,000
S2dewa’k ropedr end -

replasement 7,000 sjusve yerds 265,000
School fencing ropuedr wd '

replacement 27,395 fest 543,91C

. Cedling xepairs .. . -~ - 4G3,000 squsre feet .. ... 1,121,000
Floor repairs 635,000 square feet .. 1,112,000

Loor repair and replate-
meat

:‘f W ewnl

L

- 2835,

wik



"U’"'.:. K:Pn:n AFD MATETE
F&IOR ALLZRATIONS AND mmovmtm*s
Iy
Foleral Pouution Com.rol A.t. .

Sodid Vaste
oe:%

- Indten health Zervices Requircments’

Safe Drinking Water Act

Vs
BIA Fire Protecticn Requirencats
iraulecion of Facilities

Izprove and/or Provide Utilisy Syotess

. Pave Streets, Provide Curbs end Gutters-

Construct Sidewalks end Walliays
Construct Fences .

Ernsiop Control, Drainsge ‘and Landscapivg
Athletic Facilities {Outdcor)

Rerab Institutionsd Bulllings

A833%10ns o Existing Butldirgs

Improve Ventilation Systeas

i ‘Iz:ipto-.ve i]éctriéal Systena

Changu oot Syatem'

19
BaRIiNg .;‘:.aus reyplace £t A0 exth - - . - - - 818,000
CFrestriedl 1ep0ir and R ‘ P .
L nigzenznt 0 Inctellet’cus . 431,000
. Kitcoen equipmost rejr._:lu;.r;_ ' o . B
reoue ' 4L k;tcbcn: - C 623,000

L.x.:a mm.oc $26, 769,910

* TOPAL COST
$ 2,390,000
2,550,000
3,000,000
4,875,000
1,235,000

. 8,514,000
2,751,000
5,770,000

. 6,700,000

905,000
2,845,000

9,145,000

- 3,500,000
o 5,935,000
' 4,205,000
2,940,000
2,000,000

i

S
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roeolatice Protectdna
Wre Alcra Sysiem idditians

Soiar Heatin, Frojsnts

" TOTAL MAJOR AZTERITIONS AND IMPROVEMZNTS RACKLON

476,085,500

To get the Nevajc fxee Facilitles ond Schools task into ccaminonly uéccp‘.-

able shape, we 3hcull nave futding a3 tie following leve

. FISCAL YEAR - FTTSENT PINSING
915 % 15,481,900
INTERIM QUARTER 3,867,000
'1971 15,47e,sook
w78 '  18,200,000¢

© INCREASE
$ 2,600,000

4,000,000

15,000,000

15,000,060

LGy

TRCFCSED FUNDLIC

$17,48.,500

7. 867,000

20,478,600
31,250,000+

If this type of funding vus grantéd us, ve wouid stll be getting less
It 18 &ire
let ycu know it vould be at leasy five years before ows schools wouid
be in the shape the rest of the country enjoys.

ger sjuars foot then the Albuquerque Area.

Gincerely yours,

,\' -
W(;ym,e, Q;’Z Vet o

inportant 4o

Avea Plrnt Mﬂllﬁgﬁmnu Otficer

. - e e
~— - e n——
.
. -
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FROGRAM TO CORRECT SITTATION

Mv. Yiros. Speaking as one member of the committee, T wor'1d l'ke ‘

o ' to tsla stops tn J)enm 2 program that will correct the situatiou. Doe
’ Bz have any program for correctmg the situation ?
_ur Zuxst. Yes, we do.

I den’t think tnac we have adequate resources to properly address

thelotal scope of the Jgmblem area.

CONSTRUCTION PROCEDURES

Iur. Y'res. How do you go about constructing aschool? What is the
: procedure? '
- » - Do you require bids?
' S Mre Zewn Yes,
Mr. Yares. Do you know when you Iet the bid that the amount wiil
be inadequate to build a good school ?
Mr. Zux1. Well, we, as you know, ask for money for planning and
-~ = design purposes. After we do thaf, we advertise for the design work.
" After that, we ask your committee and the Senate committee for con-
struction funds. Then we advertise for bids based upen the designs
" that have been prepared and dispatched by the A. & E. firm.
Mr. Yi’I‘Eb Are your designs as good as those of the public schonls
CoL Mr. Zov1 1 WOde have to say yes. I think they are equivalent to UlL
N design of the public school system.
[ Mr. Yatzs. Why do Indian schools fall apart, and public schoois

. . dom, if your designs are as good as theirs? .

oo * Mr. Zu~1 Well, even if the design, the construction, is equivalent to
the public school system, cne does not have adequate preventive main-
tenance, then deterioration would start sooner, faster, and afier a pe-
riod of time, you have a poor building on your hands.

=t 7. Mr. Yates. We could criticize BIA very strongiy foi not ha\'mc ad-
i vised the committee of this. I had a-feeling when you asked for S
millior. for facilities management, that you were not telling us the
whoie story.
= Forinstance, in the justifications under “Facxhtles management” you
have a request for $62 million, including $380,738,000 for repair und
maintenance of buildings and utilities.
- You say-in the justification : $30,735,000 requested for this portion of the nra-

gram will provide & minimum level of repair and muinterance of Bureaun plant
facldties loca*ed throughout the United States including Alaska,

A winimum level of repair is not adequate, 1s xt' You shouid have

you not ¢
Mr. Zont. Yes.

- . AVERAun Auu OF S8CHOOL ""A"TT TTTFR

. M.. 14’1‘1-:5. Iam g-lad we are getting the truth now. The Rr-ean
opesates and maintains a,ppmxlmately 8,736 indi~id»! buildings
containing 28,700,000 square feet, of floor arvea, together wi rn reiated

utility syctems to support facilities a* 400 separate locations. Seveniy-

“seven boarding schools. 19 dormitories, and 117 day schools are among
the facxhtles maintained and operated over an area stretching {iom

- . said, “incdequate level of ~2pair” rethor than “minimum®”. snouid

e

e
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Alaslze, to Flerida. The average age of these facilities is in excess of
40 el .

30 McHay. The interest ing thing to note in the nictures presented
©is that the building built in 1919 is in as good or better shape thaa the
on: built in 1966. That seems to be an incredibie degredation ol con-
struction capabilities. And ths 1819 construciien is an adeix which
wouldue’t deteriorate if you had any roof at all. And the roof stiuct
ures that I see here apparentiy were woefully inadequate to maintain
the rcof. Anytime a roof goos everything else is gomfr to go. 1t i3 Just
2 matter of when. I saw this with the rmhtary out in merhnw,t atterson
when they let the roof go—put a litile paint on the inside. so the of-

fices looked nice, but let the roct go. Then they y have buckets undor
* there.

Well, the prxor1t1e~ are backwards. ' .

I am concernad that we are not getting a standard of cons ruction,
even. though we build the building. You say you put out the bids and.

t the design but if the foundation is not constructed adeguafely, i
the materials are not correct it is going to fall apart atfier d"(d(dt]u’x.
You are dead. You are rebuilding it vonstantly

I am wondering if we are reallv getting a standard of exceilence
when we build them to begin with. :

Mr. Zust Well, T believe the pictures that are shown in the report
ell represent flat roofs, in a very dry area of the country. And one
would thirk that perhaps pitch roofs Womd Le a better appreach to
“c¢onstruction.

FLAT ROOFS VERSUS PITCH PCOFS

“Mr: Yares. The dctwn wasn't proper in the first 1n<tanr~e. was itd
Mr. Zoxi. Not bem(r an engineer, I cannot determine the memt\ nf
the type of roof.
Mr. Yates. This is the criticism that T have heard—thut the roofs
-~were flat, and therefore subject to deterioration more qumm.v than
_ pltch roo%s. -
Mr. McKay. Except that you do the same thmt* here T just re-
turned from Cameron Station. the military mum]!atlon—,ney have _
“flat roofs there. They have some problems. But in there picturas, you
have a completed building. T think it was the heating unir Luilt in
1827. The roof was off of there—the corrugation was just plain off.
‘It is not nailed down or anything. So whether the roofs are flit or net,
that kind of situation does not seern to make sense.
Mr. Yares. T dont know why you should take the heat for ir.
. Thompson and Mr. Frankel. do you?
Mr. Zoxt. Well, somebody has to keep the house, Mr. Chairman.. .
Mr. 1 aTEs. Are you next in line?

Mr. ZerI. Yes.

GAO REPORT ON PRFEPAIRT TQ BUILDINIZ

Mr. ¥atEs. I have a report from the Comptroller tieneral of ‘he
United States. dated September 25. 1968. At tiat tine 3.8.0 said ibeir

. review showed that large sums had been programed and expenced o
repair, improve and rehabilitate old buiidings. Some of these o'
buxld'ngs were demolished shortly after thev had Leen extensively re-
palred or rehablhtated
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Is taiz wvhat you are goims to do with some of these Luildings. Ase
you giing to p.ucrwp here,put a tmnd-md thers, and then hope it goes

- on fora nother eonple af vears, It won't work, will it ?

M1. Zusn No. ft wonld be more desiruble, of ccurse, to replace the
buildin= on 2 plenned schedule. ' '

ECEOOL REPLACSMENT

Mr. Ysvrs, We provided you with fands o renjace schools that had
burned down. Isn't that corvect?

Mr. Ze~t Righe,. , A

Mr. VA'rr:s. Have thoze schools been I‘f‘bdiib vett v

Mr. Zox1. No. We are in the process of construceion.

- Mr, Yates. Are we going to have-the same story with respect to the
~-schools that burned down? Are they going to be inadequate schools?

Mr. Zuxr If we don't nroperly mamt ain them.yes.

* Mr. Yatrs. Will they be madequate when you build them? Are they
Eomtr to have the flat roofs?

Mr. Zvy I em not familiar with the design plans, sir.

Mr. Yates. Please check into that. I would like a report on what is
happemna' with réspect to those three schools.

If it is wrong to build schosls with flat roofs, it does not make sensc
to continne to build them. Who knows the answer to that? Wouid an
engineer i-.nm" the answer tothat?

- Mr. Zuxr. Engineers should have the answer.

Mr. YATr:s Ts: anybody in the Bureau ar. engineer?

Mr, Zryr Yes; we employ engineers.

- Mir. Yates. Have they told you whether that is the wrong design

M. Zux1. The merits of a fiat roof and a pitch root have never be
discussed.

Mz. Yares. Doesit snow i that area?

Mr. Zux: Yes.

Mr. Yares. It snows and rains, and therefore there has to be some
way of getting the water and snow off the roof. So presumably a viteh
roof would serve that purpose better than a flat roof.

Would you provlde us with a report on the schools you are rebuiid-
ing, and the planning and design for the new scheols you requeste:d
money 1 for?

Mr. ZoNn Yes. . - :

Mr. Yates. I would also like to know whether the amount that has
been ailocaied for the construction of those schools is adequate.

[The information follows:]

-ROOF Dwaran

The three schools that burned down are geing to be constructed in tiscal year
1977, Chevak. Alakanuk and Mekoryuk all have pitehed roof design. Also in-
dlried i3 the Jemez, which has a minimum one ararter inch per foot roof slope
Resic o (dat).

ALLOCATED CONBTRUCTION Frinp I8 AL UATE

Bed

The fical year 1877 bndget estimates are only estimates hased on available in-
formztion at ibe time they are prepared. There are changes in concepts, nun-
predictable increases in material and labor costs, and other unforeseen faetors.
It skould be realized that normally there iz a wide range of construction bids
and our csti:nates are within an a~ceptabie range at this stage.

T o
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" Riverside and Cherokee, that vou have with the N avajos?

l}’?.“ .

{Xosr~-The Departipent failed to supply all the requested infor-

meiion in time to b~ priuted jn the 1.\,&1;n'*“e<:01d ]

e PFC" I\G CON' TRACTORS \VORK -

N.r. Yaiws. What procedurss do vou nave for making sure the con-
r‘ctord ses a aecent job ¢
Mr. ZZoxr We have inspectors that inspect the construction jobs.
Mr. Vares. BiAY nN)ec(or ? o S
I, Zoxr Right, - '
Mi. Vates. Where do vou have new schools'that have just recently
teen finished ? ’ ]
Mr. Zux1. We baveé one in Arizona; Santa Rosa.
Mr. Yares. Isthar anywhers near Phoemx ?
. Mr, Zuxi. That is near Tucson. - e
We just completed one down in Riverside, Ca]lf., and Cherokee.
Mr, Yates. Whereisthat? - -
Mr, baricu. North Carolina.
Mr. Yares. Do vou have the same trouble in those-communities,

Mr. én\I. No, niot the new structures.
Mr. Yases. GAO noted in its review that major alteration and im-
provement funds and repair and maintenance funds were used in-
ter(,hano'eﬂbly to finance the same type of projects, and that in some
instances the costs of supportive services were not charged to the
p ‘oper fund. ,
The G.AO repoit also states: o
-G 4O believes the Bureia could realize more efficient and effective use of funds
appzopriaied for repair and alteration of buildings if it would establish a strong
ecentral control organization to provide field managewment with meaningful cri-
teria and guidelines.
‘Do you have a strong central control organization ¢
Mz, Zuxi. Yes, w2 ‘have a centralized enolneeung organization in
Albuquergue.
M":. McKay. Will the gentlemnn yield?
Mr. Yates. Sure.
NAVAJO SCHOOL BOARD

Mr. McKay. You have a school board. a2 Navajo school board, that is

- elected from the Navajo Tribe 1t=c1f is that cor rect ?

Mr. Zoxa ‘7(‘.:, there are several school boards

. Mr.McKay. On tire Navajo Reeervatlon

Mr. Zvxt Yes. . -

I\’rl’. \ICE\AI “/ naL A ULLiT or ““C"O'""ﬂ‘n.f" ’]O thPV }':Lve f"" um:ln

" tenance over vour i< ‘r\msmwhhes TWhat Jdo you nrovldu and what o
,the" a3 a school board T)"'(“'lde Tr most sehool dxstnct‘a the schsz! bheard

1s responelble for vn.unte'm nee. upkeen, generai curricuium. et cetera,
YV aere do vou m‘p act WItN t‘.b achno. boards in responcihilite ¢n theog

' ‘VbUs ldings?

Mr. Zoxvr 1 t]dﬂh this 1s probably the first instance where we are
inierreacting, in that this hearing is a result of the interests ~f the
NASBA orthe Navaio area school boards.

Mi. McKay. I know. Ruat under vour authority in BIA. vou have

. eartain responsibilities of trust and other things with the tribes. At

.
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whet psint do you take over the vespomlblhtv of msintairing {he

builgd m,,._ anid at what point does the MNavajo school posrd taice cver
n‘mm'nsmmt" or 1s it kind of run between where nelthﬂ takes hioid ?
rat Tonn /(.J we have a continuing responsibi’ity to operste and
maiitein the facilities, nnless the tribe or the school board contracts
Im tne operation of the school. _ ,
air. MCK AY. How many of these facilit ties have been contracted hy

~ the rribe to be ta; Ken care of?

M. Zowvy K, do we haveany?

M. Marrcn. Of the ones that are in the report? -

Mr. McE ey, Yes. Those are the ones we are talking about at present.
Mr. Maricu. I do not know the specifics about the schoolz in che

“NAVAJO SCHOOLS UNDZIR CONTRACTS

Mr, McKay. Well, how many schools are your responsibility aund
howanany are not?

Mr. Martcn. We have: T believe. three schools on the Navajo undar -

oont"act operations—Rock Point, Rouzh Rock, and Botrego Pass.

r. MoKar. Under that contract what are your re=p0n51b1htles for
~those schools? Do vou have any. or is it just turned over with their
" appropriate sk:are of the money

Mr. Manoir. The funds are contracted to the pa.rtmular board.

- Mr. McKay. At that point do you leave it up to them?
Mr. Zuxt Yes.

nL. McEay. Under self~determma»10'1, you O'et your ﬁ'lrrers out of

t. is that right? ’ -

M‘. Z INL Weil. nat complete] v, because we negotiate the contract
annu;ﬂh e are responsible for getting the money.

Mr, AoIchAY To them.

Mi. Zu~t. Yes, to them. - - o

Mr. McKay. Then you tell them how to use the money, ana all they
de is sdminister it, is that right? -~ - 7

Mr. Zux1, Well, they have some leaway.

M. McKax What kind of leeway? -

DEVELOP MAINTENANCE PROGRAMS

“Mr. Zr. To determine and develop a proper maintenance program
for the facility.

Mr. McKay. Do they have to bring it back to you for a.pproval?

Mr. Zost, Not in &l! instances.

Mr. McKay. I what instances don’t they?

"AMr. Zo~t They develop 2 annual program. And unless they aeviate
from: this program. tlen they are free to administer the program.

‘u MoKay. Asthey choose?

Mi. Zuwt Right, )

Ms. McKar. But that nlan has rzceiied your pricr sppioval under
the contract, is that right ? ‘

M. Zunt, Yes.

Mr. McKay. Well, then. if T ge: it correcti y—-—and T didn’t see the
nazes jou meniioned in the renort here—then all of these schools are
urder your absclute jurisdiction for maintenance and construction.

Mr. Zuwt Yes.

craes 8= Th- A
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ﬁAI':’J‘,HANGE COSTS PER SQUARE FOUT -

Y T uf cliay. Vou mmcated here you have $1 99 per square foot. for

- ¢« panal square- oot costs.  assurnethat is maintenance, isn’t it Average

fanding per square foot per year for fiscal 1971 through 1976 is $1.99
per © mtm frci for Albuquerque, $1.48 for Phoemx, %1.08 for the
\«-\ &)

No?w. A )buq“@rqve and Phoenix, are those regional office costs?

M. Zoxi. Yes; those are two separate area offices.

My, McKay. -&nd they get 50 cents to a doliar more per square foot
for maintenance than the Nav 2j0 Area? = e

27p. Zuni I would have to dis pute that conclusion.

Mr .h.."I\A!. Well, give us the facts, then. What is the case?

Mr. Zoxr. I beheve the author of the study indicates that the Navdjo
15 not gufting its equitable share of funding for its maintenance pro-
_gram, using the square footage as the sole criterion for the allocation
of funds.

‘Wa do not allocate money- for that purpose solely on the basis of -

sjuare footage. There are other factors that enter mto the determina-
tion of the allocation, :
Mr. McKay. What are they? -
"Mr. Zuxi They include the type of facilities involved, the location,
the climatic conditions, the age ot the buildings, the utlhtv to which the

_building is put to use.

Mr. McKav. Are those i gures accurate that I just gave you?
1ir. Zuxt. Tf you use square footage as the yardsticls, probably yes.

- Mr.oMcKAy. The Navajo Reservation has approximately $1 per’

squmte fmt Jess than Albuquerque for maintenance. Is Albuquerque
_a regional office of the Bureau? ,

Mr. Zust. Yes.

~ Mr. Mclav. Do you bsse this on the fact that you can get things
" dons cl‘n'\pel on the Navaic Reservation than you can in Albuquerque ?

_ Mr. Zo~1 Noj I don’t think so. I think the costs would be sinilar,

£ not more expensive on the Navajo, becauoe of the geographic isola-

ulo‘) -— - T
Mr, Yarss, That studv from BIA would seem to indicate that there
is s discrimination against the Navajos, in terms of allocation in the
vea. Wouid vou cheel those ﬁrrures and lct us know?
- My. Zox1 Yes. -

Mr. ¥ Cl‘un'. And then ontilne the criteria you use to arrive at th>

mainienance aljocations for the various =(~hool bmldmos.
IThe information follows:] R

ST ' MAINTENANCE Fxcton '

The methods used in alloeation of funds were related to inventories that vwik

iIrto consideration factors other than just square footage.

e facilifies manazemaont allncstion seetem used to estabiish wwaintennng.
TANoTs “uu mitzosl in the eanv 1280°3 -and gsed throuszh fiseal year 1074 The
‘sysiein was pesed o our fycility inveutories «usts which were equated to cuch
iurcntor,v c-. gory, These comdined eozes gave the hosie theoretical maintenance

dollars per location. To these dallars, dollars (percent of basic maiuicu.nce-
- donar) wers added for mujer repair. equipiment repair. and support services.

Tres» Wtals ner lecaticon were fhe prajected maintenance program. The area
- ofdees woiild review ncd from experience modify the data. This revised progrim

thea became the approved repair and maintenance allocation.

,
.

']
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. . 8ince fi~ca: vez. i€7L, the ailveations ave been based osi trihal pricritios o4
reflectad in e Sand analysis. . » ) . . -

LWIBES DETERMINE PRIORITY

far. Zuwt T would like to point out one thing, Congressman.

Uncil £ years ago, we used to allocate money to the area offices cn s
formula basis. that we-have just been discussing. But now we e
inciuded the funding for plant operation and maintenance on the
band analysis, or tribal priovity basis. The tribes are now parcici-
pating in"dewrnining the priotrities of programs on their Tespective
reservations. So it becomes 2 matter of the individual tribes that are.
perticipaiing in the development of our budget estimates: to give pri-
ority to this program. Plant operation and mainténance is not a ropu-

ar program. It is not a sexy program. The tribes invariably wiil give
1zora attention to programs that directly benefit them.

By say of illustration, the range water development program, an

‘education program, a scholarship program, would probably rate a
higher priority -tharn: the operation and repair of buildings and utili-

Mr. McKay. You are talking about the total budget that goes to the
Indians. '

Iir. YaTes. Is that true with respect to the N avajos? The Navajos
apparerntly don’t believe that, do they ?

Mr. Zunt. No. This is an exception. really, in that the School Board
Association is concerned about the state—the condition. -- SR

Mr. Yates. And it is in very bad condition, is it not?

Mr. Zuxt. Right.

Mr. Yarrs. And we ought to do something about it, shouldn’t we?

Mr. Zuxr We should, . . B -

Mir. McKay. Even though the tribes have some voice in pricrity
selection, vou are still telling us that you have authority and respon-
sibility. Tt seems to me. in all honesty to the Indians and the U.%. t1g-
Ppayer, that we should not svaste the money already invested in schooi
buildings. T do not know if you have the choice to let schools and sehcol
maintenance go to pieces.

Mr. Zuxr No. I think the investment of the U.S. Government should
be protected. especially when it is serving or supperting a very impor-
tant program: the education of the Indian youngsters in this particniar

" Instance. . o i - .
Mr. McKay. But vou implied that the weason vou did nor zzbmit a

.. diflerent budget was because the Tndiang said, “Wa wqnt this 2z our

priority.” And then vou let the other one—schools and maintenance--
go. Bui under your charge as trustees, maybe vou are giving undue
vaight to those priorities—either that, or. as the chairman indieatad,
you better Lo coming in here asking for 10 times more. or =i gyer the

- cosir may be. so that yen can maintain ;our present invesunent peluie
starting 6n another program, hadn't vou? L

Mr. Zvyr Yes—if we did not have th~ constraints of a fiscal policy, .

wo would probably Le doing precisely that.

b

£
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© Mr. Yairs. Sure.

i
(4

0

¥ISCAL CONSTRAINTS: - - - - -~

Nie. Y azze. 16 raally ie not fair to approach it that way. It is not fair
to the Wavnjos: it is not fair to the other Indiuns in the indian com:
munity o say that we have fiscal restraints and cannot do it. As faras
they are concerned, they have had fiscal constraints going back 50 years
and more, haven’t mev2 ‘ : : SR

Mr. Zoxi. Yes.

- Mr. Yarxs. So that the busme.: of applvmfr a st.mdard now that you
say i restricted becnuse of budget conditions, is a standard that ‘the

" Indian community alxays has had to face. The question is what do we

do now in order to correct what vou agree is a very, very bad situation

_ onthe-Navaio reservation? The committes would like to be apprised of

what the situation is in other Indian communities as well. If other In-
dian communities are suffering the same kind of degraded school fa-
ciiities and environment that is apparent in the \avajo community,

- - -this committee wants to be apprised. of that as weil, so that we can take

steps to correct it.

T don’t think the BTA has told us the whole story, and I think it
should be criticized for it. The committee wants to-be told the full story.
We want to know what the Gm ernment should te doing in this budget
for the Indian community. We haven't been told that story. not onlv in
this respect, but I assume in other respects as well. I think that we
ought tc be facinyg up to what the responsibilities of the Government

_ are.

ADMINISTRATIVE -COSTS

Ii: making funds available for school construction, are the adminis-
istretive costs of BIA deducted from the amounts available?
- M» Zoxrt Yes.

Mr. Ya1zs, Is that throuch t‘aC}‘ of the levels. from the BIA in
Washington through the area’ representative. through the agency
oﬁit'e. dowu to the tribe? Is that deducted from the a.mount of tunds
made ava 1lable for the construction of the schools? -

Mr. Szarcy. Well, for the operation of the area office. superintend-
ents out in the reservation, his perscnai staff, field type administration

nperaticn, that is true—the \Vauhmut(n office is not.

“Mr. Yarzes. How significant a charge on the fund is that?

l
.\Jl. S'-nn\ Y. \"C ars u&n‘uju" ubuut x l.‘\,k‘ exlu’ Gid.

- Mr. McKay. Will the Chair yield?

MATCHING ELDUCATICY FUND

“Mr. McKay. In funds precentod by ‘this cnmmlttee to the scuuool

h')arc.s, trita, and area offices. 1re there matching funds provided by
“tile wribes? - - I o N

Mr. Zv:in N,
Mr. McXay. None at ait?
‘Mr. Zvyr No,sir. 757 : T
1 }lr. McKay.. So we tota]ly fund the educatlon provram of the ,
ians?
© Mr. Zvyr One ]um(]red percent.
Mr. M:oKay. Whether N ava]os or any other?

LR,
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Mr. ZuNy ”wh‘ _
Mi. Mcilsy. T hey do not putin anyvthing?
Mr. ZuNi. Tha. is con~ect

DETZRI{INING SCIT0O0OL CONSTRUCTION NEIDS

Mr. Yares. How does the BTA determine school construcf.icn needs
ox a nationwide basig? )

Mr, Zrsi. The Bureau follows a criteria of replacing those facili-

ties that have burned down or are destroyed by an zct of Godl. and

* that would be a No. 1 priority. The second priority would be to repiace

those buildings and facilities that are a danger to the health and

_ safety of the youngsters. And third, to nouse studenta that murbt be
- unhoused. Those ave the criteria. '

Mrx. Yares. How do you get that mformatlon?
Mr. Zoxi. This is based upon the information that is provided to

' us by the field.
v

Yates. We were told by Dr.. Wauneka. and by the gentleman

" who accompanied her, that they had difficuity making known this

condition to the Commissioner. They sent him m‘uerml and never

. received an acknowledgement. When they went to see him, and had

an appointment with him. he said he had never seen the material.
Is this representative of the way the Bureau operates? How much

.material does the Commissionér sée and how much does he not see?

Mr. Zox Well, T think that the Commissioner usually has this
type of material reviewed and dlgebted by this staﬁ and the informa-
twnmade available tc him by his staff. -

Mr. Yarrs. Apparently the staff swallowed this materlal bec'nl%ﬂ
it never got to the Commissioner.

Mr. Zox1. Well, very poor statf work in this instance.

Mr. YaTEs. It seenus unfortunacee that Navajo representatives have —
to come all the way to Washington in order to m: ak their comnplaint

known ; doesn’t it %

Mr. Do~Ncan. Mr. Chairman, did you go into the resporsibility of
thos2 vho aesmned and built these? -

Mr. Yares. I proposc to do that. Would you like to ask some
questions?

Mr. DU\CAN I f vou have some, go ahead.

CONSTRUCTION AND MAINTENANCE STANTARDS

Mr. Yares. What standards does the BIA follow for constrictinon
and maintenance of scheol facilities? Have yon any established <tand:
ards? Are your standards the same as hosc\ oi public schoclz in the
suz "ouudmr' area?

Mir. Zu~i Yes, we do. And T would like to ask Pat Donnelly to
r2spond te the criteria that we follow.

b Dox’ FLLY. Up mntil abeut 2 r2ar ago, we we:- tsing JN2vy
standsrds for maintenance. But we have develop°d and hsve in proe-

ess now our new manual, which will have supplements for mainte-

N&nca.

Mr. Yarrs. For r.mmtmmng school propertxes? ..
. 37s. DoNNFLLY, Yes, '

VN
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it will zive the standdrds in meintaining floors, walls. and <o forth.
Jp to abovc a vear ago, we had heen using the Navy standards.
Mr. Yarzs. Why Were not siardards for schools used!?
Mr., Drrcas ¥. You are taiking about construction standards?
Mr. Yates. I am »alkmf' about both constiuction and maintenance
standards. '

Ms. DoxxeLLy. I was directing my remarks to maintenance.

Mr. Yares. What about construction standards?

yIs. Doxx~EeLvry. 1 don’t know of any that have been developed.

Mr. Yarea Do you know of any ¢ ,

Mr. Zuxt. I don’t think the Burean has its own set of Qtandards for

‘

- school construction.- We are governed by the standards that prevail -

in the States in Wluch we are constructing our facilities,

POOR DESIG.\' AND CONSTRTCTION

Mr. Dexcax. Mr. Chairman—surel v you had an architect that drew

_some specmcatlons and some plans.

Looking through this book, this is not. vandalism by the Tndian
youngsters. This 1s just ab@o.utel} poor design or poor construction.

And it seems to me that even the architect or the contractor chat built- |

the buildings ought to be going back there and doing sometching
about it. :

Have you investigated this aspect of it ?

‘Mr. Zuxt. No, sir, we have not.

Mr De~cax, Why not? .

-Isn’t: that the-most ohvious way to go, rather than to com@ back for
more money to rebuiid theni ?

Mr. Zoxt. Yes.

Mr. Duxcaw. Am I incorrect—did someone teli me these buiidings
were 10 years or less of age ?

Tsn’t that a fair statement ?

Mr. Zuxt. Yes., - :

Mr. Duxcax. Has this deterioration just begun to be visible in the
last few_months, or is this something that was visible within menths
of occupancy?

Mr. Zrxr T am not aware of the situation. A
Mr. Duxcan. You are not ?
Mr. ZUSI. No. - - R R
Mr. Doxcax. Well. who would be? :
Mr. Zrxr Our piant managers probably would be. Rut we do ha
problem with our b ul(lmrfs in some locations.
Mr. Drxcan. Weren't thev all let, out to contract.?
Mr. ZUNT Yes.
M=, Duxcan, These were not self-constructed, as a salf-heip Indian
thing? ' ‘ '
Mr. Zox1, No.
Mr. Doxcax. If they had been T hat they wouid e Yo failing agavt.
Mr. Zu~t Probf),bl "better constructed. )

o
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Mr.-Doveax. T ihink that we ought to ask yonr maintenance man
o stpply for the record at this point the names and addresses ¢ [ the
designers and the consiruction contractors on each one of these
buildings.

Mr. Yares. And the avchiteets.

Mr. Drxcas. All right. The archivect, the desigmer, the contractor,
the amounts you paict v-hat if any efforts were made tg have the con-
tractor male adizstments, either in dollar damages, or by restoring
the building to tie condition that it should have been construeted to
in the firsi place.

Mr. Yates. May I suppiement that? I think we would like to know,
i addition. what insnection methods you employed, not. only st the
time of construction. but also. say. a year later, by somebody checking
to see when this deterioration took place.

Would your local people know that?

Mr. ZuNt. Yes. o o -

Mr. Yates. And would they have advised you about that?

"My, Zost Yes. : '

Mr. Yarss. Would your files show that?
- Mrc. Zoxi. Yes. e
* Mr. Yares. Please provide that information for the record.

[The information foilows:]
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"A}/‘E\ P..'\D ADDR E SES CF THME CONSTRUCTION CONTRACTORS

Sanostee Scheol -,Photograrh 1. Z, 3, &,
Jb. 22, 23, 24, 25, 26, 27, & 28

.cttggcro‘ - Northezast Consiructicn Co. of W. Virginia
500 Sycemore Street
~ Tiffin, Cudo-
Contract - $§3,859,000 - - -
Award ~ 4/11/65
Inspection - B.I.A
Architect/Engineet - In—house

Ft. etinnce - Oua*ters - Pbotoc.a.u 5, 6, & 7
Constructed 1938. Records lacliug.

Tcadlena Boardlng Schnol - rnn;ogtaph 8 9 10, 11
& 12

Contractor - H R. Pcﬂrida Construction Co.
T Drawzer 1320
- ... .. .. . Farmiagton, Naw Mexico
Coutract - $1,437,000
Avard - 4/13/62
Inspection — B.I.A
Architect/Engineer - In-house

Ft. Wingate Hipgh Schocl - Photograph 13, 14, 15 & 39

Centractor. - Kaufman & Broad gidg. Co.
3033 N. Centrzl, Suite 448
Thoenix 12, Arizona .
Contract - $5,597,900 :
Award --6/28/863 : s :
Inspecticn - B, I.A
Architect/Eng.neer - Kruger, Lake & Hendersor
N Albuquerquc, Noew Mexdcn |

Unicentified Lecailon - Photogrank 1i& & 17
_Data unavailable

?ﬁ‘beto Schoonl - Prﬂ'ﬂ"'aph &, 15, 20, 2*, & 31 _
Cont:actor - Lenbke Construction Co.
' Albuuuerque, New Mexico
Contract = $7583,802
© Awsrd 4/6/62
AJE " = Ic-house

v
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Lenié, Raftato 2chool

Contzactor — Northeast Censtructfoa Co. of W. Virgiafa

- Centract - $6.195,080 : :
Awarxd - 1/20/¢4 ;
AJE - In-house 3

v rm

Oreasewood Schocl v Phetograph 32, 34, & 40
Contractor - Lembke ConStructibvu'Co., ‘Inc. '
2.0, Box 4535

Albvguerque, New Mexlco

REE TRy TN

Contrzet - $3,135,062 N
Award = 10/19/62 :
AJE -~ In-house

Ft. Defiance Supt. 0ffice -~ Fhotograph 32
Unkaown due. to lack of records -

Contractor - George A. Rutherford, Inc.

Ft. Wingate Elemmentary Schooal - Photecgraph 35 & 36

Box 1778
Albuquerque, New Mexico
Contract -~ $1,176,8600 :
Award -~ 7/8753
AJE. ~. In-house -
Centractor - Hesselden Construction Co. a

P.CG. Box 3146, Sta. D
_ _ . -Albuquerque,” New Mexico
Contract - $144,840 (girls dorm) ~
Award ~ 9/23/60
AJE - In~house

Ft. Winpate - 1906-39 - Photograph 37, 38, 41, & 29

*ack of records

Tuba City Boarding School - Photograph 42

Built 1919 - unknown due to lack of records
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INBPTCTION

Trn :'prv.*e'*xs were inspecied during consirtction. Alse 2 1—y°ar warranty mspec
tion was geriorwed and coutractor deficiencies ccrrecrea for each project in
u..c.nd.mc-‘ vl standqarl preeedures.

Mr. Doxcax. Mr. Cheirman—I vould hke {0 s2¢ a semple copy at
least of your contract with the architect or designer, and your contract
with the building e centractor, tc see waat spec.ﬁcatlons what perform-

ance standards, you Rad 1 :lto=° contracts. And it seems to me that

you ought to be contacting the Soiicitor of the Bureau of Indian
Aflairs, the e partment of the Inter ior, to see whether the Department
of Justice.cught 13100k 1.<Lo this oi not. A
AMr. Yates. We wiil cell the Solicitor’s Office and have him look into
Lhis mstter ‘or you
{Nore—Theirformeation was supphed to the cominittee. ]

CONSTRUCTION STANDAEDS

"M -Yartes.-Has the BIA ever consulted-with GSA about construc-
tion standards? GSA, as you know, does a tremendous amount of con-

“struction work for the Government,

Mr. Zo~t I do not recall ever consulting with GSA.

Mr. Yarrs. Did BTA ever consult with recognized school architects

about the design of the school buildings? Did you use ordinary con-
tractors for this in layirg out the design, or did you use school con-
tractors or architects?”

Mr. Zoxz. Well, the 1nv1ta,t10n to bid is made tc =1l the A. & E. firms

" that have ar intercst in bidding for the job. So I wonld have to say

that the opporiunity is there for this individual fivm, with varying
types ofexper ienne, to bid tor the jobs.
Mr. Yates. How many cchools are thL re m the Inalan commumcy
‘Mr. MaricH. 193 -

ITMBER OF SCHCOLS IN POOR CONDITION

Mr. Yartes. And how many are in psor condition?

Mr. Zowt. Except for the new ones that have been constructed re-
cently, 1 wouald say about 50 percent of them.

Mr. Yates. Tifty percent of the 1937 :
" 'Mr. Zu~u Noj except these that have been recently constructed.

Mr. Yates. How many have been recently consiructed? I do not
know what you mean by "ecentiy:

Mr. Zvwt Ten or twenty. :

\r.. YaTES. Qn led's s=v 175 ¢ Levs nad t Loen '-ucon‘"]v constructer, Ot
the 175 «chools, how wuny are in Geterioated condition, comparavle

- to those in the pictvres that th: committee has viewed today ¢

Mi. Zuxt I think that we wist have to provide that ior the record.
Mr Yaree T ikink we onvic to erow; and 1 think von auohi o
know, also. : o
Afr. Duxoax. Mr. Chairman., T would lile ¥ou to put in the record,

-too, what steps veu are taking with rescect to vour architecturs? eon-
tracts and your construciicn conirnets to see that that does not happen™

again. There is no use in us puting adid-ons 1 hme {or school construc-

tion for the Indians if we are going to have to rebuild every building

-
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every 10 years—ahsolvtely not. And T think it is incwmbent upsn tae

" Bureau to ndvise this cominittes what they wee doing, both to recoup

the ‘Oab, and 10 prevent such thirgs hapnening again.
Mr. ZoNt. Yes, sir.
{ “he inforuaation follows: 1]

DrroriosATED CONDITION OF SCHOOLS

Furllities are designed, coastructed, and inspected using acceptable practices
and applicable codes and/er regulations. There is 2 certain amount of mainte-
nance required if deteriorated conditions are {0 be minimized. In adéition, certain
material has an effective lifetime c¢yele and 1aust be replaced on a periodie basis,
Therefore, all facilities aie at some stage of deterioration. An affective manager
wculd schedule resources for replacing or repair of materials to prolong the use-
ful life of the facilities. Our estimate of facilities which are at the level of main-
tenance indicated ip the pictures is 10 percent of 175 or 18.

CONSTRUCTICN BACKLOUG

Mr Yarzs. Do you have a current backlog of construction needs of

. Yndian schools? -

Mr. Zun1. Yes; we do.
Mr. YaTes. “'hat is that backlog?

Mr. Zu~1. Construction back log—as I ment loned earlier—is arcund
$500 million.

Mr. Y ates. Is the becklog for new construction?
Mr. Zuxt. Thisis all new constructicn.
Mr. Yares. How many schools are represented by that figure?

Mr. Zu~t. This represents all construction. I do not know what. per-"
- centof this would represent schools.

Mr. McKay. Mr. Chairman—does that take into consideration the
study ? The Commissicner testified here t}\at they ave In the process of

reviewing their “reed,” for more schools because thelr numiers of .

children and &vails ubl‘ut) of schools weve not adding up. And they suid
they are in the process of that. When is it coming “out—o we have a
note as to when they will complete that /

Your figure does not anticipats the resuits of that study? .

© Mr. Zust. That is Tight, It is ennr‘,ly possible thet as we coutinve
our study, that because of shift in popul“t).on: ou a reservaticn, or
economic shift, that some of the scnools that are planned wii! not
materialize. - : :

Mr. McKay. How recent is this figuve of 3500 million 7

Mr. Zux1 Itis fairly recent.

Mr. McK.ar. Meaning what—6 months, 1 ear?

Mr. Zoxi, Abcut a year ago. _ _

Mr. sicKay. Weuld you provide tor the record how you arrived at
tha.t firure?

Mr. Zusz Yes.

“Mr. McKay. And the statistics you vsed to determine nead and thad
_sort of thing. :

Me. ZUNL Yes.
[Y'he information follows:]

. CONSTRUCTION REQUIREMEXNT

The $500 million construction requirement was developed by our ared. asenc”
afiices and reflects the needs for facilities nt loenticns under thoir jurisdiction,

e



Esiabliaued criterin are used in develsping Eurcau coustrucilci priorities for
pudzet requests.

BIA MAINTENANCE COMFARED WiTH OTHER AOLNJIES

Mr. Yartes. Has BIA ever compared their maintenance figurss with
those of other Federal agencies or sehool districts ?

Mr. Zv~x1. T am not : avare that they do.

Mr. Yates. If you re not aware of it, it means that the BIA is not
aware of it, does it not ? ,

Mr. Zox1 Yes, '

Mr. Yatss. Sothe BIA tsnot aware of 1t -

- Mr. Wiies. Mr. Chairman, over the years we have mmmrﬂd our
maintenance standards to GSA standards, over a number of years.

Mr. Yares. What do you mean by that-—you have compared them?

Mr. Wires. Well, we wovld say GSA has $£1.50 per square fcot, and
BIA has some otlier nwmber. I can gs back to the justifications over
the years and find that, it you want me to, where we have compared
1t to other standards.

Mr. YaTtes. Have you compared them with other scheols? We are
talking about schocls.

’\/Ir. Wires. I thought you said other standdrds—cuhse me.

*. Yates. These are schools we are talkmy about. Have yoy com-

Dared them with other schoois?

Mr. WiLes. Not that I recall. I thouglkt you said cther standards.

Mr. Yates. You haven’t compared them with school districts, have
you?

Mr. WiLes. Notthat X recail.

Mr. l'uch,u*. Dces GSA der] with standards for military schools or
s that the responsibility of locul school districts?

MW 1Les, Isuppose. Or miiitary standards.

Mr. Yates. Mr. Wiles, is there any reason why the Indian s«hools

- should deteriorate so much more rapidly than the schools in-the urbun

community ?

Mr. Wizes. Notthat Tknow of, Mr. Chairman.

Mr. Yares. The same expendlfur\,s are made for constiuction, are
they not?

Mr. Wires. Rigit.

"Va t a mirute, there may be a. reason. The Burcnu famnuies are
boarding fa reilitivs, where the children are there 2¢ hours a duv, and
“the sehodl build ngs are uged during the school day and sonierimes
atfer the '“cn-y)l day. So the BIA boarding school w 11l get 2 ot more
wse than the ordinary day schooi.

Mr., Yares. Have TOu s0en tue preturas? 1z that a resson whay the

walls .n the outside N.vmiu crach, or the rocts wear onté

A \’«"ILES I was talking about inore wear iuside the school!

¥ir Yamwes, Thestairs wourld be worn more.

Mr Drxcax. We are not talking about ¢rfinary wear and 1.0 ol
vanuazlism. We are walking about shoddy design and construction.

ADRGUACY OF FUNDING REQUESTS o :

Mr. Yates. Door the BIA heve any s vetem Tor verifying the ade-
quacy of funding requests by your field pecpie? Lo you take the word

T
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of your ﬁe’l people thai this-much money isneeded for a particnlar
purpoe ? :

Mr. Zoxnt. Notalways.

Mr. Yarrs. You usually cut them down?

Mr. Zuni They usually ask for more than we can afford to allocate.

Mr. Yarss., So 1f they say that so much money is needed to prevent,
& school from falling ﬂ.pdl‘t you look ot your budget, and you devide

this is the aracunt you can give them rather than “the amount that is
necessary ; correct?

Mr. ZoN. Yes : unfortunately.

Mr. Recona. Who has final respousihil'ty for approval cf contz acts,
architects; et cetéra, in the construction of the building? Does it rest
with the BI A, or does it rest with a local board of education?

"Mr. Zowr It rests with BIA——une contmctmz: oﬁicer ig responsible.

Mr. Recuvra. Thark you.

TP.ANSFER OF FUNDS

Mr. McKay. Is there a possibility that any of the funds for main-
tenance are transferable to causes other than maintenance?
Mr. Zun It is entirely possible that the funds could and have ban

“diverted for other pur poses.

Mr. McKay. How muc Las been diverted at any given time in the
last 4 or 5 years?

Mr. Zuxt. This is not admitting, howev er, thet this is permitted to

-happen.

fF . McKay. We fund 862 million a vear for mamtena-:ce. :mﬂ tney
bave arbitrary authority to move or chan ge it to other priorities.

Mr. Yares. What do you mean they have ar bitrary authority ? You
don’t have authority to transfer funds; do you? . -

Mr. Zuxt. No. If we wereto progran: it for a different parpme, tne n
we would have to get pﬂrmﬂsmn.

-Mr. Yates. Doesn’t that alwavs happen?

Mr. Zuxt. Yes. T think there have been some 1nst nces in which we
Aaye come in for such permission.

Mr. McKay. bome instances where you 1 ask for permission.

Mr. Yares. You have requested a cu’tmn amount ior maintenance of
schools. Do the funds we allocate for that purpose always go for the
maintenance of schools?

COBIS OF UTILYITIES INCREASING JR—

r. Zuxt. Yes. But let me tell you of o di'smma 100ed by our people
2ut in the field.

As this committee is aware, the price of fuel has gune up.

Mr. Yares. Verv significantly.

Mr. Zoni. Sc some of our oper ators, in erder 7~ o L vy it deley
repairing = bole in the wall, fixing we mm. S0 *hut thev ~an heve
meney to pay for the higher fuel bills. This '-e\mfs in tne delay of
repair work Whl(‘h increases the deterioraticn of the building.

r. YaTres, Why don t you request a suppiemental for ticss extra
costﬂ

Mr. Zuxt. Wehave in the past.
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co:t of fvel. Fhen vou came back o us
of either the fuel or fixing the hole.

Mr Lowr Yﬂs

3Mr. Yarrs. The question is where did the money go’ Dld it go to
fix the hote?

fora supplemental to take care

M. Zext., Of eousse, if 7ou are far behind and you are in a "a,tchup”

game. thien the holes are aiwsyvs ahead.
M. Yatus. What you are saying is that you never catch’ up?
Mr. Zour. That is right. ~

BRACKLOG 1IN NAVAJO SCHOOL PROJECTS

My, Yarrs. How much of a backlog is there on the construction of
N ava]o school prO]ects {

*«is Doxyeziy. $210 million.

Mr. Yares. Thatisthe b«(‘klog for Navajo alone?

Ms. DonnerLy, Yes. - | -

Mr. McXay. That is ]ucc for repalrc—not new constructlonﬁ

Ms, Doxwerry. That 13 new construction.

Mr. Yazes. New construction of what, schoolg? -~ -~ -

Ms. DoxxerLy. Facilities, yes.

I haven’t actually seen the list. This has just recently been updated.
I was advised $210 million of the new construction was Navajo. They
hava about a 370 1o $100 million in major a
ments,

- Mr. Yares. How mouch money is going to be used to catch up -with
that backlog this year?

Ms. DO"\'VELL.\ $1 million.

- .. .. ENROLLMENT PATTERNS - - ——

Mr. Rearra. Mr. Chairman—has there been any evidence presented
as to the enrollment pdr*ems for the last 3-year period?

_Mr. YatEs. In the schools? . ; ) R el

Mr. RmUm. Yes.

Mr. Yares. Ask Mr. Zori.

Mr. Recrra. Hasthere been any evidence presented here todav about
--your enrollment figures? - -~ -

Mr. Zoxe No,

I will ask—Dave, will you respond to the quastion?

Mr, W ARREN . Wo have an ongcing study regarding the overall

.. Bureanenrollmeii. 5.3 it 1w a dacline, Specific to the Navajoaree we

“can provide that inlormation,
[The infermation foliows:]

BAYasu « REA ENROLLMINT

197§ T 1em 1973 1974 1975

Day school. .. 1,227 R Y+ R 1,265 - 1,258 1,158
Boarding scl-ooi 21, 407 U, = 19,321 13, 605 1/,758.
Dormitors .. .. ... e 2,252 2,164 2,048 1,702 1,458

& .

' A .
[T . .
. , R
» . . £ .

But rou had already used some of the money for the .

alterations.and improve-

.
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Mr. Recura. This is what concerns me. I have seen a number of local
school districts get overbuilt because they did not take the time to eval-
uate birth statistics, and project their first grades on through. I am
wondering if you are making an accurate estimate of what your needs
will be, and thercby getting a realistic assessinent of what would be
needed in buildings as opposed to what would be ideal.

Mr. Warge~. I think this is going to be forthcoming in the report
that the Senate Appropriations Committee has asked us for regarding
the off-the-reservationtboarding schools—the costs. the general char-
acteristics and requirements of those schools. There is a population or
demographic component to those; yes. ’

Mr. Recura. How could you arrive at a $210 million figure as being
needed for new school construction without those figures being first
achieved, and then projected ?

Mr. Zuwi. These are estimates, Congressman. Let me assure you that
the Bureau can never achieve the ideal funding. We seldom achieve the
minimum funding requirements.

Mr. Yates. You have asked for the minimum for maintenance.
haven’t you? You stated that in your justifications, As a matter of fact,
you haven’t even asked for the minimum, really. You have asked for a
figure that won’t nearly take care of your maintenance needs. Isn't that
correct ?

Mr. Zun1. That is correct.

BIA SUPERVISION OF CONSTRUCTION

Mr. Yates. I am impressed by the fact that I do not think the Bu-
reau should be the one to construct these schools. I think there ought to
be another agency that is given the responsibility of planning, design-
ing, and constructing the schools, and a system of maintenance and in-
spection established, so that this condition is stopped once and for all,
rather than going on year after year after year.

What confidence can the comnmittee have in the future of BIA con-
struction supervision. based on the past?

Mr. Zux1. I would like to propose this, Mr. Chairman—that we are
talking about probably five different schools. :

Mr.%’ATEs. Only five schools?

Mr. Zun~1. The pictures that are reflected.

Mr. Yares. Those are not indicative of other schools.

Mr. Zun1. No, I am not saying that.

Mr. Yates. Youarenot?

Mr. Zu~1. What I would like to do is for the Bureau to investigate
the age, the contractor that was involved, the inspector that was in-
volved, and under what conditions the Bureau accepted the buildings.

Mr. Yates. Ithinkitisabout time.

Mr. Du~xcan. Would you also tell us how many more years of useful
life you would expect to get out of these on a building-by-building
basis if we put this money you requested in them ? '

Mr. Zu~1. Yes.

Mr. Du~ca~. Because they inay be worn out now.

[The information follows:]

T~
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USEFUL LIFE ON BUILDING-BY-BUILDING BASIS

Photcgraphs 1 through 4 - The roofs (installed in 1967) shown for
the institutional buildings started to leak in 1970. The leaks
were repaired using recognized maintenance procedures.

L
Photograph 5, 6 and 7 - The photographed buflding was constructed
in 1938 and the 25 year old roof started to leak in 1963. 25 years
is considered in excess of the normal roofing material lifetime
expectancy. Normal inspections were made and records indicate
roof repairs were performed yearly from 1965 through 1975. A
new roof was then installed.

Photographs 8 through 12 - The ceiling damage for the Toadlena
School project was caused by roof leaks. The initial roof was
installed in 1963 and started to leak in 1966. Roof repairs were
performed several times a year from 1966 through 1975. A new roof
system was then installed. Recent inspection indicates that'the
new urethane roof system 1s inferior to the original and requires
replacement within 2 - 3 years.

Photographs 13 through 15 - The wall and soffit damage for the

10 year old Wingate Hignh School could have been minimized through
routine maintenance. The picturesshow the results of a 10 year
deterioration cycle.

Photographs 16 and 17 - The photographs indicate normal residential
construction for post WWZ. MNormal maintenance to prevent soffit
and fascia damage would normally be scheduled painting and/or
gutters with downspouts. Gutters in themselves will not solve

the problem unless properly maintained. : ’

Photographs 18 through 21 - The Kaibeto School was completed in
1965. Some of the structural damage was caused by shifting
soils. Through routine maintenance, the damage could have
been minimized.

Photographs 22 through 28 and 30 - The photographs for the Sanostee
School indicate structural damage caused by extremely unstable soil.
The problem possibly could have been eliminated by a different site
selection which may have solved a portion of the differential

soil movement. Sand removal, repair of utility leaks and similar
maintenance is necessary to minimize damage. Corrective action
should have commenced when damage was identified.

Photograph 29 - The housing photograph of a 1939 structure
indicates foundation failure. The house 1s vacant, condemed
and awaiting razing.

Photograph 41 and 42 ~ The photographs indicate even the better -
older building need routine maintenance to lengthen the useful

.

life.
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ROOF REPAIRS

Mr. Duncan. You know, these roofs—I got to thinking about them
as I walked over to the floor—these are flat roofs, tar paper mopped,
aren’t they ?

Mr. Zu~t Right.

b l\lfr? Douxcan. Have these roofs been mopped at all since they were
uilt

Mr. Zuv~1. Idon't know that.

Mr. Duncan. I wowdd like to know that— because the first one was
built in 1967, and that is 9 years—they surely should have been mopped
and maybe another layer of paper put over in that length of time.

Mr. Zo~i. Yes. '

Congressman, as a native of New Mexico, and having lived in
Arizona, usually the lifespan of a roof, as shown in those pictures. is
less than 10 years. A contractor will not guarantee anything beyond
10 years.

That means that perhaps some maintenance work should have
been done, if they are older than 10 years.

Mr. Duxcax. They probably should not guarantee them 10 years,
unless you agree to mop them at least every 3 vears. So if these have
not been mopped at all. maybe it is not the contractor’s fault on the
roofs. But that still does not explain the foundation,

MR. RAYMOND SMITH, NAVAJO REPRESENTATIVE

Mr. Yates. Mr. Raymond R. Smith, who is a member of the Navajo
Tribal Council, Budget and Finance Committee and Mr. Jack
Crowder are here representing the Navajos. Will you please identify
yourself for the record.

Mr. Crowpkr. I am a consultant for the Navajo Area School Board
Aflsociation, and also I am working with the education committee
today.

Mr. McKay. Are you an attorney ?

Mr. Crowper. No, I am a consultant.

Mr. McKay. What is your background ?

Mr. CrowpER. I have been involved in the Navajo reservation for
22 years. I do educational writing. And I do.a lot of photography
and gather data for the school board association. I helped organize
the school board association into a tightly knit unit a little over a
year ago when it become viable.

Mr. Y ates. Please proceed, Mr. Smith. '

Mr. SyrrH. Members of the committee. I appreciate the opportunity
to make a statement here on behalf of the education committee and the
Navajo Area School Board Association.

I am not a member of either one of the commitees. I am a mem. .r
of the budget and finance committee of the Navajo Tribe. Last year I
testified before this committee with respect to the add-ons for the BIA
band, and also in respect to add-ons for various operations of the
Navajo Tribe, which the BIA is supporting the Navajo Tribe.

As I have heard here—1I was kind of pressed into this situation on a
last minute notice by Miss Wauneka. They felt I was capable of

explaining some of the areas in which the Navajo " "2, especially ',
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the budget finance committee, was involved in the band analysis,
or ths budgetary process of BIA. '

As T understand it, the education committee and the Navajo Area
School Board Association were here last week conferring with Com-
missioner Thompson to seek ways tc alleviate the condition of these
BIA schools on the Navajo Reservation. I won't go into the details
as I have noticed you have seen the photos of these schools, and also
there was a reference made to a memo dated February 9, 1976, to
Commissioner of Indian Affairs from the acting area director, and the
subject was, “Facility Management, Compliance with the Laws and
Regulations,” and also it cites the flagrant violations of laws which
is very serious in our estimation as a member of the budget and finance
committee. _

So the budget and finance committee, as a member, supports all
efforts of everyone concerned here, especially on behalf of the Navajo
Tribe, and would like to see something done in this respect.

INPUT OF THE NAVAJO BUDGET AND FINANCE COMMITTEE

I would like to go back to March of 1975. That was a time when the
bud%et and finance committee had their input into the band analysis
of the Bureau, or the budgeting process of the BIA. And as recom-
mended from the local chapter, which is composed of 102 chapters,
and also from the agency level, their priorities, coming from the
agency and chapter levels, was that education was No. 1. So conse-
quently, you can see here that somebody was at fault for not inform-
ing the budget and finance committee that when you are talking about
education, you are talking about construction of buildings, you are
talking about educating the people, the students, and also various
things that are allied in this respect.

In the limited time that the budget and finance committee was allo-
cated to have their input into the band analysis of the tribe, at that
time the budget and finance committee was making a recommendation

‘to the Navajo Tribal Council of certain add-ons, which amounted to

$12 million, plus or minus. And at that time, the committee, the budget
finance committee, was completely unaware of the financial condition
of the plant management activities. Had the budget and finance com-
mittee known at the time that these financial sitnations were in such
deplorable conditions. we would have made a recommendation possibly
for an add-on, in addition to the $12 million which was presented to
this committee in 1976, for 1977 add-ons. But they were not informed
that these financial conditions of the plant management activities were
in such a horrible plight.

Mr. Yares. I don’t understand that statement. Isn’t the budget and
finance committee aware of the condition of the Navajo schools?

Mr. Smita. We were not aware of the financial position of the plant
management.

Mr. DuxcaN., But you must have noticed them disintegrating,
though, didn’t you, as you went past them, or into them ?

Mr. Satrra. Well, the budget and finance committee is a committee
which deals strictly with the tribal budget. We are kind of relying
on other committees to give us the information that we need to ask
for additional funds, or addons in this respect, in a band analysis.

LY.
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Mr., Yares. Are you saying your education committee, which pre-
sumably knows the condition of the schools, has not requested you to
ask for funds for the school 2

Mr. Sarrri. 1 have asked the budget and finance committee and the
NASBA School Board Association, if they were aware of these con-
ditions and they were not aware.

Evidently the Bureau of Indian Affairs did not make it known to
the education committee of the tribe or the Navajo Area School Board,
until they personally inspected these facilities.

Mr. McKay. Aren't those people who live in the area members of the
Navajo School Board?

Mr. Safit. Yes, sir.

Mr. McKay. How do they arrive at policy of any kind if they
haven’t been around to know what the circumstances of their schools
are? Did they wait for the BIA to tell them what is wrong ¢

Mr. CrowpEr. Let me repeat Mr. Smith’s answer. First he said the
business and finance committee was not aware of the financial plight
of plant management. The budget and finance committee would not be
directly involved in our BIA schools because their children go to pub-
lic schools. The school board association are parents of children in
those schools. They are very much aware and have been for a long time
of the deteriorating condition of the buildings.

But they did not know why they were not getting results from their
criticism of the plant management personnel. We spent 2 years attack-
ing plant management, demanding that they do more work.

Mr. McKax. The BIA.

Mr. CrowpEr. Right.

We tried to pin down plant management to make them fix this to-
day, that tomorrow, this next week. When they didn’t do that, we put
together programs to try to force them.

r. McKay. But the implication here is that the school board as-
sociation of the Navajos did not report their plight to the finance
committee.

Mr. Crowper. Because we didn’t know it was a money problem. We
assumed it was because plant management was not well organized. We
put together all sorts of attacks on the thing. ¥We did not know they

* didn’t have the money to do the work.

This study has only been recently done, about 6 months. It is the first
study that has ever been made to show the exact amount of funding
avallable to plant management, the kind of funding that is necessary
to do the job.

FUNDS ARE NOT GIVEN TO SCHOOL BOARD

Mr. Yares. Maybe we do not know how the money that goes to
repair these schools comes from BIA to the budget and finance com-
mittee, and then to the school committee?

Mr. Crowper. The money at no time ever comes to the school board.
We are purely advisory. We have absolutely no authority.

FUNCTION OF BUDGET AND FINANCE COMMIITTEE

Mr. Yartes. What is the function of the budget and finance com-
mittee?
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Mr. CrowpEr. They are invited each year to participate in planning
of a block of money. about $200 million. They are asked, what priority
is first, seconl, and. third ?

Mr. Yates. By B1A?

Mr. CrownEr. Yes.

Mr. Yates. And you told BIA that your first priority was education ?

Mr. Sytrri. Yes: education.

Mr. Yares. Did that include the rehabilitation of the schools?

Mr. Syara. When you talk about education, you are talking about
education, educating students, and that entails construction of schools;
and maintenance of schools. So this all ties in. They are all allied.

So when the band analysis was brought to the budget and finance
committee, the Bureau fiscal officer should explain to the budget
finance committee that these things should have been joined together.

Mr. Yares. Do you mean the BIA man should have told you?

Mr. Syrru. That is the way T feel. As I stated, the budget and
finance committee, we are used to a tribal budget which has line items
This is from year to vear. But vou have the BIA band analysis which
talks about 95 percent, 110, 120 percent constraint funding. So this
was completely foreign to the budget and finance committee when it
came to usin that form.

And we told the Bureau of Indian Affairs that it was completely
foreign to us, that we did not know what they were talking about.

Mr. Yares. Is this the BIA agent you are talking about, the area
representative? :

Mr. Sxytrru. BIA fiseal officer from Gallup, N. Mex.

Mr. Yares. Apparently there was a misunderstanding between you
and the BIA.

Mr. S»aru. Yes. The budget and finance committee did not fully
understand the way that the band analysis operates or how this fund-
ing process was done.

But we did select a subcommittee of the budget and finance com-
mittes of the Navajo Tribe, and we did work with the fiscal officer,
and we did come to some sort of understanding.

Mr. YaTes. An understanding as to what? :

Mr. Syite. As to how the 95-percent, the 110-, 120-percent con-
straint funding was allocated. : .

Mr. Yates. Then yvou understand it more than we do. What does
that mean? p :

BUREAU PRIORITY SYSTEM

Mr. Sarrra. Let me try to explain that. If I am wrong, Mr. Zum
will correct me, :

You have a base figure, which is picked up from the previous year.
The Bureau is asking the tribe, “Well, all right, you have a base
figure for 1976, swhich is # amount of dollars.” They say: “All right.
if you are cut 5 percent. how would you allocate these funds along
these line items?” Or they will ask the question, “If vou get 110
percent, or 10 percent over 100 percent, how would you allocate these
funds in these line items?”

Also in the 120 percent—“You are getting 20 percent more. So
how would you allocate these funds?” This is how the budget and
finance committee was confronted. And it was very confusing to us,

o
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because we have to transfer funds back and forth. and you only have
sc much money to play with.

There is not enough money to transfer into these line items. Conse-
quently, when you get into the 95-percent constraint funding, you run
into trouble.

Mr. McKay. Then what you are telling me is that the BIA said—
“All right, Navajo Tribe, you have so much money. Now, if that is
cut 5 percent, what are your priorities?”

Mr. S»arn. Right.

Mr. McKay. But in that situation, it was never discussed on any of

the items as to need; is that right?

Mr. Syrrr. Well, yes——

Mr. McKiy. I mean, for example—it is $200 million, we are going
to cut out 10 percent, or 5 percent of the budget, and if we cut 5 per-
cent, where are your needs?

Did you at that point discuss the condition of the schools, or the
condition of the roads, or the conditions of scholarships—those kind
of things—to make your decision as to which was priority?

Mr. Syrrh. Yes, Congressman.

Mr McKay, But the BIA in that discussion did nof. give it to you.

Mr. Sxra. We took our priority listing from the chapter level,
and also the agency level. .And their recommendation was that ednca-
tion would be a No. 1 proirity. Roads would be No. 2, housing would
be No. 3, and so on down the line. There also was a “Need” column in
which you could enter any amount you wanted.

Mr. Yates. What is band analysis?

Mr. ZoN1. Priority system.

Mr. Sxara. May I complete my statement ?

Mr. Yates. Yes.

Mr. Ssrrrh. As T have stated here, the budget and finance commit-
tee did not become aware of the financial plight of the plant
management conditions until late 1973, whereupon the area
plant manager informed the budget and finance committee of the
Inequities of funding for maintenance. For example, T think you have
the figures there, $1.99 per square foot for the Albuquerque area,
$1.48 for the Phoenix area. and $1.08 for the Navajo area. We feel, in
talking in the budget and finance committee. as was explained by
the plant management for the area, that there are inequities, and there
is diserimination against the Navajo.

Albuquerque and Phoenix are in a geographical area where they
do not have too much rain or too much snow. But the Navajo, we have
a considerable amount of snow, and we feel that something is lack-
ing—the budget and finance committee feels that these flat roofs
should not be built. In other words, maybe we should be spending a
little more money to have a pitched roof. especially in the heavy snow

falls that we have, especially around Crystal, and these areas. So we
have a point there that we want to make clear to the committee. that
these things should be alleviated to correct the situation. Also, T think
you have a resolution from one chapter.

Mr. YaTes. We do. Those are alveady in the record.

Mr. Sarrrr. And also a resolution froia the advisory committee, and
the Navajo area school board.
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Gentlemen, I think what T have said here, if there are any other ques-
tions—we do need help in getting the maintenance money for repairs
of these facilities on the Navajo Reservation.

REPAIR VERSUS NEW CONSTRUCTION

Mr. Yates. Very frankly. Mr. Smith, I do not know that repairs
will do any good. 1t is something we have to take up with the BIA. If
the buildings are so far gone that they cannot be corrected, just pnt-
ting a bandage or a rubberband around them won’t do any good, be-
cause you hre going to have to have new facilities one of these days.
The pictures indicate that they are so far gone that maintenance is
almost impossible. '

The committee wants to look into the matter. We want to decide
whether we will send people out there to look at the condition of your
schools. The pictures are very graphic. We want to make sure that we
do the right thing. Just putting money into the budget for mainte-

nance as such may not help you. It may just tide you over a year or

two. But you may have to have a new school there. - ‘

We are unhappy about the condition of the schools. We are un-
happy about the fact that we were not told everything that we should
have been told by the BIA. We are grateful to vou for coming in and
letting us have the viewpoint of the Navajo Nation, and of the Budget
and Finance Committees.

Mr. Sarrra. Mr. Chairman, T would like to make another point. We
have a bank called the Great Western Bank at Window Rock. Orig-
inally they also put a flat roof on their building. Consequently, within
2 or 3 years it started leaking. So now they have a pitched roof. And
also we have a supermarket at Window Rock, and they also have a
flat roof, and consequently their roof is leaking now, and it is going to
cost the tribe $20,000 to at least put some tar over it. But that does not
solve the problem. So I do not know where these architects are coming
from, or how they design these building.

Mr. Yates. I think we need some new architects, Mr. Smith. At any
rate, thank you and Mr. Crowder for coming today. Give our regards
to Miss Wauncka.

Mr. ST, We will.

Mr. Yates. Mr. Zuni, thank you very much.

Mr. Zux1. Thank you.





