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Post Office Box 6807 / Station B / Albuguerque, New Mexico 87107 / Telephone (505} 243-1374
Campaign Office 247-4241

L

ANNOUNCEMENT

Effective July 1, 1976 the Indian Pueblo Cultural Center is

under the direction of Mr. William F. Weahkee wbo has taken

over as the Center Director.

The opening of the Center is scheduled for August 28. We hope

you will visit with us.
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ACTION MEMORANDUM WASHINGTION LOG HO.:

Date: September 14 Thne’GISpm

FOR ACTION:. Dick Parsons ce (for information): Jack Marsh

Brad Patterson

_ Jim Connor
Max Friedersdorf o . Ed Schmults
George Humphreys
Ken Lazarus
FROM THE STAFF SICRETARY
DUE: Date: -_ Time:
September 15 . 500pm
SUBJECT:
S. 217-Repeal of certain ccndemnation authority
concerning Indian lands

LCTION REQUESTED:

—— For Necessaxzy Action For Your Recommendations

— Prepare Agenda and Brief Draft Reply

_x~ For Your Comments Draft Remarks

REMARKS:

please return to judy johnston, ground floor west wing
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S. 217 - Repeal of certain con-
: demnation authority concerning Indian lands
Sponsors - Sen. Démenici (R) New Mexico and
Sen. Montoya (D) New Mexico

Last Day for Action

September 20, 1976 - Monday

Purpose

Repeals existing law under which tribal lands of the
Pueblo Indians of New Mexico are subject to special
condemnation actions in rights-of-way cases.

Agency Recommendations

Office of Management and Budget Approval
Department of the Interior Approval
Department of Justice Defers to Interior

Discussion

In 1924, the Secretary of the Interior approved an
application of the Santa Fe Northwest Railway Company
for a railroad right-of-way through tribal lands of
the Zia, Santa Ana, and Jemez Pueblos. However,
after completion of the railroad, it was determined
that the legal basis for the Secretary's action was
not valid. The railroad then attempted to validate
the right-of-way by negotiating with the three
affected Pueblos, but it could not reach an agree-
ment with the Pueblo of Jemez.

In an attempt to resolve the issue, a bill was signed



into law on May 10, 1926, providing for the condem-
nation of lands of the Pueblo Indians of New
Mexico for any purpose for which other lands of the
State may be condemned. However, the 1926 Act placed
jurisdiction for such condemnation proceedings in
the Federal District Court, and the court found
that the 1926 Act contained insufficient authority
to decide the case.

Finally, in 1928, a law was enacted that allowed
the Santa Fe Northwest Railway Company to perfect
its title to the railroad right-of-way in question.
The Act of April 21, 1928, made applicable to the
Pueblo Indians of New Mexico and their lands those
statutes of the United States governing the
acquisition of rights-of-way through Indian lands.

S. 217 would expressly repeal the Act of May 10,

1926, and it would terminate, on the date of enact-
ment, all pending proceedings and actions that were
initiated under the 1926 Act. However, any right

of appeal from such proceeding or action entered before
the date of enactment of S. 217 would be preserved.

Mcreover, S. 217 would authorize the Secretary

of the Interior to grant one renewal for a period
not to exceed ten years of any right-of-way
acquired, prior tc January 1, 1975, through liti-
gation allowed under the 1926 Act. Such action
would be authorized only when the right-of-way
holder and the Pueblo tribe cannot reach agreement
‘on renewal, and the Secretary could grant the
renewal without the consent of the affected Pueblo
tribes. In such cases, the Secretary would require
“that the Pueblo involved receive fair market

value compensation for such renewal.

Finally, the enrolled bill would also amend the Act = oo

of April 21, 1928, to make applicable to the Pueblo /fﬁ-'“*&}\
Indians of New Mexico certain general statutes S wl
which provide for rights-of-way across Indian = Fi
lands. AN '

In its enrclled bill letter, Interior explains the



need for this legislation as follows:

"The 1926 Act should be repealed for a
number of reascns. The Pueblos are

csuk ject to a type of action from which
other tribes in the United States are
immune. The Act of 1926 was passed

with the intent of solving a unique problem
e+« a precise time.. The Act should have
Leen repealed after serving its specific
function. Should the need arise for the
State to condemn Pueblo lands, it can
request such authority from the Congress.
The Pueblo Indians feel that use of the
Act, however infrequent, imposes an
inequitable situation upon them. They
have expressed a desire for repeal of

the Act in a resolution adopted by the
All-Indian Pueblo Council on

October 20, 1973.

"With regard to the one-time lC-year
renewal provision under S. 217, only
two rights-of-way would be involved.
Both are for power lines on the Santa-
Clara Pueblo and expire, respectively,
in the years 2011 and 2023. The
remaining 10 rights-of-way under the
1926 Act were granted in perpetuity,
and would not be affected by S. 217. )
In all other respects, S. 217 will put
the Pueblos on the same basis as other
tribes in the United States with

regard to the granting, renewal, or widen-
ing of rights-of-way through their
lands. Accordingly, we recommend that
the President approve the enrolled
bill."

ant

-7 ‘ 4?7 // _
/:/Z [ ')-‘7'\,{ / ok '\{:( avi 17

Acting Assistant Director ~t
for Legislative Reference

Erclcsure



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20210

Ep 101976

Dear Mr. IyTrn:

This respords tce your raguest for the'views of this Deperirent
¢n enrolled i1l €. 217, "Te roreal the Zct of May 10, 1926 (44
Etat. 498), relatirg tc the cordenneticn c¢f certain lencds of the
Fuelle Indians in the State of lew leavico"

Ve recatend that the Presicdent arprcve the enrolled kill.

Section 1 of the enrollecd rill repezle the 2ct of lay 10, 1926

(44 Stat. 498) which autherized, in Federal ddstrict court, the
corcarmaticn of Fueble Indian larcs in tew Merdico for any puklic
prrrcse for which lancs ray be andermed wder New texico State law.

Section 2 of E. 217 preovides thet any ection pending under the 182¢€
Ect vpon eractent of the Dill shall e terminated, hut the right
of tirely eppeal frorm a final decree or crxder in eny action under
the 192€ Act is preserved.

Section 3 of the errollecd bill amerds the Act of Apxil 21, 1928
(45 -Stat. 442; 25 U.S.C. 322), vhich centeins certain cencral
statutes rclating to the adinistreticrn of Irndiar trust lands, Ly
extending the statutes contained therein to tle Puckle Indians
and their lencs. The result cf this anercrent viould be to place
the Newv Mexrce Puekleo Indians in the sené positicn relative to
grants of richts—of-wvay across their lands as cther federally-
recocnized Indian tribes.

G. 217 also adds a new secticn 2 te the 1928 fct, which provides
thaot the Secretzry of the Intericr mav without the censent of the
affectecd Pueblo Tribe, crent & crne~tire 10 vear reneszl of ey
richt-of-vay acress Puekle lance acquired either throvuch: liticaticn
pursvant to the zct of ay 1¢, 192€, cr by corprondse end settlacrnt
in such litigaticn rricr to Jlenvexy 1, 1975, However, the Secretary
ray crly grant such a rencwal if the cwner of the richt-ci-way erd
‘he trile cannot recch acrecnert vithin €C cdeve after such renaval
alue of the rencwal as copensaticn fox the trike.
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Tre ICtC of Mav 1C, 1026 (44 crat. 498) expoces Hew Mcxrice pueblo’
Trdian lends 1o @ viicer 1ichility fer cenca . naticn tren trat of

ciher Indian tyribes in HE Uit uales. it wes eracted srecificeddy
to resclve fro Controversy 1otveen the canta Fe tortirestern

Foi Lway COTpary apc the Pucblo of Jercuw Ccver @ richt-of-wiy {cx
railnced puIpCeses throuch erilial jerce of the 1&g, corta IS, ard
Terez Pucblcs. The 1926 rct ook SWEY the lTiew 1'eico Tuekles!

rignt of corzent i tre coreifereticn ci a;:.plicz.‘cicrﬁ for richte-
of-«ay GCress rreir lend. 4D cortEasty ileoe triles thet crc_;a;reized
go‘;en*f.ents ;::-w;*:;a:ax-gt ro the FCt cF June 18, 1034 (48 Stat. SET)
were proviced tre richt of corsent in coneiderirg such awliceticm,,
ard the balerce cf focwelly recogrized trikes heve Lecn qranted
cuch right ghrouch regulaticn (23 C.TWPe 1€1) .

nr.e Pct of ppril 21, 1°2¢ (45 Stat. 4425 25 v.s.C. 322}, mace
eprliceble to the Pueblo Triciens of he¥ renico and their lards trecse
ct stutes of tre United Staies cevernirg accuisition of richts-of-way
{rxough Indian lencs. in zadition, the pet Of februayy S 1848

(62 ctat. 17; 28 U.S.C. 123-328) providird fcr the grerting ck
rights-cf~way throuch Indian larnds specifically jncluded pueklo lancs
in its provisicns.

It has been arcued that either tre 162¢ rct, O the 10648 ot
repealed the 1626 Rct by irplicaticn. Or this issve tre District
Court for tre cistrict of New rexico (State of New 1'e¥30 V.

United States, 148 F. Supp- 508, 1957} Tas neld that the 1926

et was net repcaled pecause unless a later general statute repeals
an earlier special statute expressly or &- cksolute :‘.nccx\f;:at:'_tility
between the two exists, tre presu{t'ption is that the special statute
remains in force as an excepticn tO the general.

In tre nearly 50 yeers that the 1926 Act has been in effect. it
bas been used twelve tires to chtain rights-of-way on Pueblo lancs
in the UG.S. District ourt. The most frecquent yeascn rés Leen
that of hig¢hway purpcses . There i presently perdind in the U.5.
Circuit Court of prreals for the 10th Circuit ar: appeal fram @
firal Gecision of the U.G. pistrict Court for the rictrict of hew
yevice grentindg & richt-cf-way fer PUTyOSEs of an clectrical trenss
riscion systen throuds lends o the Fuclo of ILeguri. Thig sulit,
};l_gﬁjllfg__’ﬂ;c;wlgﬂ G2 and Trancission Coorerative, Irc., Ve
}:l_»‘ués)’ C Tan tle Tictrict (ourt ob Crrnary oo
JoTL. L forco and Santa Clora ave § eorhd

I LR P - 3 Dy . ey e AS ey % ISP R e
that sindlay et 1 bo tekon agak et them in Cases irVCIVING
. h e PP -~ PP &

treir iarks 16T Grbex YeLEChS.
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the internt of colvirg a uricue proklem et @ rrecise tire, The
2ct shoulc heve been renezled :5ter ¢ /ing irs stecific furcticen.
Sheuld the necd arice for the © tate to cordam FPuchlo ]crca, it can
request such authority from the Cerngress. The Pucklo Irdicre feel
wl vee of the zwt, harever inty By an rxcqx.' itakle
sitveticn vicn thao,  They heove aaores : T orercal
of the 7ct ir 2 resolution adc rted by the 7211-Indian Pueklo Coun
on Gcicker 20, 1973,
¥With recazd te the cre—tire 10 yeoxr rerevel previsicn under 8. 217,
orly two richts—of bv'y woeld Le Irnolved. Ieth are “or pevEr lines
on the Sarte Clare Puchic ard expire, respoctively, in tie Vears
uﬂl The remadning 20 rrohin-cl-vey urder the 192€ ioe
vwere g. X3l tgc. in perpetuity, ar ¢ vevld not ke affccted &% c. 217.
In 3]l cther res }LCt r 8. 217 will rut the Pueklce cr the © are:
Lasic as c:ar t*lbcc in the Urited States with ~ccaxd to the
Grantinc, rer n-a;, Cr widening of r*crts-c -vey thrcuch their lands.
2ccorcingly, we recarrend “hat the Fresicdent approve the enrcllied
bill,

Sincerely vours,

Rssblant Secretary of the Interior

R S

‘orcrable Jeres T, Lynn

Director, Cffice cf
Managerment end Budget e

Washingtcn, D.C.

Lok



ASSISTANT ATTORNEY GENERAL

LﬁGSSLATIVE AFF &IRS

Department of Fustice
Washington, 0. C. 203310

September 10, 1976

Honorabls James T. Lynn
Director-

Office ot Management and Budget
Washington, D.C. 20503 ‘

Dear Mr. Lynn:

In compliance with your request, 1 have examined
a facsimile of rhe enrolled bill S. 217, "To repeal the Act
of May 10, 1926 (&4 Stat. 498), relating to the condemna-
tion of certain 1ands of the Pueblo Indians in the State of
~ New Mexico'.

. 217 would repeal the Act of May 10, 1926, L4
Stat. 498, providing for the condemnation of the lands of
Pueblo Indians in New Mexico for public purposes and making
the laws of the gtate of New Mexico applicable in such pro-
ceedings.

5. 217 would also amend the Act of April 21, 1928,
45 Stat. 442, by striking all after the enacting clause and
inserting, in lieu, the following: '

"That the provislons of the followlng statutes:

n"gections 3 and & of the Act of
March 3, 1901 (31 Stat. 1083 and 1084);

"The Act of March 2, 1899 (30

. Staﬁ..990), as amended;

ngections 1 and 2 of the Act of
March 11, 1904 (33 Stat. 65), as amended;
and

nThe Act of February 5, 1948 (62
gtat. 17), :

are extended over and made applicable to the Pueblo Indians
of New Mewico and their lands, whether owned by the Pueblo
Indians OY held in trust oOT set aside for use€ and occupancy
by Executive order or otherwise, under such rules. regula-
+rions, and conditions as the Secretary of the Interior may
prcscribc.” The essential feature of this portion of 5 i




is to provide for condemnation of the lands of Pueblo Indians
in New Mexico as other Indian lands are condemned (see 25
U.S.C. 357), and to authorize the Secretary of the Interior
to grant easements for rights-of-way over the lands of Pueblo
Indians of New Mexico as he is authorized to grant rights-of-
way over other Indian lands (see 25 U.S.C. 319).

S. 217 further authorizes the Secretary of the
Interior, notwithstanding the provisions of 44 Stat. 498 and
without the consent of the affected Pueblo Tribes, to grant
one renewal for a period not to exceed 10 years of any right-
of-way acquired throush litigaticn initiated under the Act
of May 10, 1520, or Ly compromise and settlement in such
litigation prior to January 1, 1975, provided that he shall
require as compensation for the Pueblos involved, the fair
market value as determined by him, and provided that such
right-of-way renewal be granted only in the event the owner
of such existing right-of-way and the Pueblo Tribe involved
cannot reach an agreement on renewal within 90 days after
such renewal is requested.

The Department of Justice defers to the agencies
more directly concerned with the subject matter of the bill
as to whether it should receive Executive approval.

Sincerely,

Yleccloasc. /8

Michael M. Uhlmann
Assistant Attorney General







Union Calendar, No. 394

941z CONGRESS
2D SESSION : 2 1 7
@

[Report No. 94-800]

IN THE HOUSE OI' REPRESENTATIVES

May 22,1975

Referred to the Committee on Interior and Insular Affairs

JANUARY 29,1976

Reported with an amendment, committed to the Committee of the Whole House
on the State of the Union, and ordered to be printed

[Insert the part printed in italic]

AN ACT

To repeal the Act of May 10, 1926 (44 Stat. 498), relating to
the condemmation of certain lands of the Pueblo Indians in
the State of New Mexico.

Be it enacted by the Senate and House of Representa-

bt

2 tives of the United States of America in Congress assembled,
That the Act entitled “An Act to provide for the con-

demnation of the lands of the Pueblo Indians in New Mexico

B> W

for public purposes, and making the laws of the State of

[

6 New Mexico applicable in such proceedings”, approved
7 May 10, 1926 (44 Stat. 498), is hereby repealed.

8 SEc. 2. Immediately upon enactment of this Act, all

I
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proceedings and actions pursuant to the Act of May 1(), 

1926 (44 Stat. 498), pending on or commenced on the

~date of enactment of this Act shall be held and considered

to have terminated as of the date of enactment of this Act,

and thereafter to be of no force and effect: Provided, how-

ever, That nothing herein shall be interpreted as terminating
or otherwise affecting any right of timely appeal (other-
wise available but for the enactment of this Act) from any

such proceeding or action in which a final decree or order

has been entered before the date of enactment of this Act. |

SEc. 3. The Act of April 21, 1928 (45 Stat. 442), is
hereby amended by striking all after the enacting clause and
inserting, in lieu, the following:

“That the provisions of the following statutes:
“Sections 3 and 4 of the Act of March 3, 1901 (31

Stat. 1083 and 1084) ;

“The Act of March 2, 1899 (30 Stat. 990), as
amended ; |
“Sections 1 and 2 of the Act of March 11, 1904
(33 Stat. 65), as amended; and
“The Act of February 5, 1948 (62 Stat. 17),
are extended over and made applicable to the Pueblo 1 ndiahs
of New Mexico and their lands, whether owned by the Puebio
Indians or held in trust or set aside for their use and oé—

cupancy by Executive order or otherwise, under such rules,

10
11

19

3
requlations, and conditions as the Secretary of the Interior
may prescribe: Provided, That, notwithstanding such pro-
visions, and in the event the owner of an existing right-of-
way and the Pueblo officials involved cannot reach agreement
within a sizty-day period after renewal or widening has been
requested or have not entered into a binding submission to
arbitration concerning the terms of a requested renewal or
widening, then and in that event, consent of the Pueblo In-
dians to renewal or widening of existing righits-of-way shall
not be required so long as the compeﬁsatioh paid to the Pueblo
involved is determined in such manner as the Secretary may

direct and shall be subject to his final approval.”.



Union Calendar No. 394

941H CONGRESS
2D SESSION S. 2 l 7

[Report No. 94-800]

AN ACT

To repeal the Act of May 10, 1926 (44 Stat.
498), relating to the condemnation of cer-
tain lands of the Pueblo Indians in the State
of New Mexico.

May 22,1975
Referred to the Committee on Interior and Insular
Affairs
JANUARY 29,1976

Reported with an amendment, committed to the Com-
mittee of the Whole House on the State of the
Union, and ordered to be printed
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FROM: BOBBIE GREENE KILBERG

Ar Your Information

For Your Comments/Recommendations

——————————

Per Your Request

Per Our Conversation

REMARKS:
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

14 1976 SEP

Ms. Bobbie Kilberg
Executive Office Building
Room 106

Washlngton, D.C. 20500

Dear Ms. Klye(. % -

For your information, I am forwarding a copy of the
Solicitor's opinion of September 10, 1976, relating to
an erroneous survey in 1893 which misplaced the easterly
boundary of a certain parcel of land held in trust for
Taos Pueblo. The Deputy Solicitor has requested the-
Cadastral Survey to resurvey the erroneous boundary
without delay. A copy of that request is also enclosed.

Should any further questions arise, please feel free to
contact Sharon Thompson, on my staff, since she is familiar
with the particulars involved.

inceryly,

R&€id Peyton Chambers

Enclosures




 To: . Director, Bureau bf Land Manage
vFrom= ‘ Deputy Solicitorhy4/LL/; t (T{EI

e

. UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
' WASHINGTON. D.C. 20240

Memorandum .~ VSEP13'737.5.» .

nt

Subject: Taos Pueblo Tract C Boupdary s ey

Attached is a copy of the Solicitor's opinion of
ASeptember,lo,»1976,‘whichnconqludes,that“an'erroﬁeOhg -
survey in 1893 misplaced the easterly boundary of a =
.portion of the Antonio Martinez Grant (designated "Tract
C"), which was acquired by the United States in trust:

_~ for Taos Pueblo in 1941. Based on this opinion, a new

Survey must be made to establish the correct boundary.

- The surveyors will be required to cross a 13,000 foot

range which is snowbound most of the year. Thus it is
imperative. that a survey team be sent immediately before

the first snow falls. You are hereby requested to order

‘the Cadastral Survey to survey the correct boundary of

. Tract C without delay, in accordance with .the attached

o opinion.

Attachmént

@ A - e ¢ s me o




;@.« UNIHTED ODTAITED
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON. D.C. 20240

‘ . . | . o . »{f~ | {_.:’.M~' ’

Memorandum - |

. To: , Under Se¢ refary( WEP 10 1975 |
"From: Agiif\g !cH'o /I/LM (j R

Subject: Taos Pueblo Trpct c'{t - R AR

In response te your Inquiry of July 19, 1976, | have"
concluded that an erroneous survey in 1893 misplaced the
-easterly boundary of a portion of the Antonio Martinez
Grant (designated "Tract C")}, which was acquired by the
Unlted StatesTn trust for Taos Pueblo in»l94l.~,The
perflnenf facfs -are:. I N

.. The Antonio Mar+inez or Lucero de Godol Granf
was confirmed by the . U. S. Court of Private Land Claims
‘on March 3, 189]. The decree specified the Grant's
boundaries, and the easterly boundary was fixed as "in

- a northerly direction, the current of salid Rio Lucero
Yo 1t+s source; thence In a western direction To the
currenf of the Rio del Norte."

2. On December 21, 1893, the Surveyor General
Instructed a deputy surveyor, John H. Walker, to survey . ..
"t+he Martinez Grant according to the Court of Private Land
. Claims decree, ordering that the easterly boundary follow
" ""the meander of the Rio Lucero to its source; that the
“‘north boundary should be an easterly and westerly llne
“from the source of the Rio Lucero to the RIO del
Norte . . . ." Subsequently, the surveyor's field
notes, plat, and the affidavits of two witnesses confirmed
Thaf These lnsfrucflons had been followed.

3. The United States acquired por+|ons of the
Martinez Grant, designated as Tracts A, B, and C, in

P trust for Taos Pueblo In a condemnaflon proceeding
~ agalnst the Watson Land Company (Cause No. 129 Civil

In the U.S. District Court for the District_of New

-

ra

exo\-UT’O/V — ' . . . o . - ‘
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Mexico) in-1941. The Judgment on Amended Declaration of _
Taking entered in that action on August 29, 1941, described
the easterly boungary of Tract C as "the meander line

along the east boundary of said Antonio Martinez Grant

as surveyed by Joh® H. VWalker (the true East boundary

of said Grant being the middle of the stream known as Rio
-Lucero)", and fixing "The NE corner of said Antonioc

Martinez Grant Las] at the head of Rio Lucero."

-~ - 4. The United States Forest Service subsequently
acquired land adjacent to the easterly boundary of Tract
C. The boundary between the two tracts was never .
fenced, and no artificial monuments exist on the ground
to mark that portion of the line. : '

5. Taos Pueblo objected to administration by the
Forest Service of Bear Lake, which lies below the source
. of the Rio Lucero. In 1974, its objections combined with
~an impending survey of adjacent Pueblo lands led to an
investigation of the boundary by the BIA, Forestry
personnel of the Albuquerque Area Office of the BIA
-discovered that the distances and bearings of the Walker
Survey contained errors In the segment around the
northeast corner of 110 chains and that Walker's attempt
to correct such errors had resulted in a gross mis-" .
representation of the boundary line in that vicinity.
The BIA report summarized Walker's errors as fol lows:

The combined error of distance and
bearing from the west, and distance -
from the east, amounted to 110
*chains. Again, for whatever reason,
Walker did not choose to correct the
-bearing between MC 4 and MC 5.
~ Instead he added 80 chains east of
- where two lines Intersected. "The
remaining 30 chains were corrected
by simply moving a whole section
- of line (NE corner to | mile
"~ -corner) westerly on a S-83° |5' ¥
© bearing probably using"MC 3 or the
t'mile location as the Key. The
4 -+ blatter adjustment was compensated
. - by shortening the distance from s

-7

-
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'supposed MC 80 to the NE corner -
(removing page 65-66 [of his fleld . e
notes] and erasure) which both » ‘
- hecessigated and permitted a
straight*line bearing. The survey
notes show evidence of several
-attempts to obtain an acceptable
correction.

The overall correction In distance
- - appears |0 chains more than required.
. == .However, the survey closed L
" . _satisfactorily so it could have also
- compensated for a shortage elsewhere

- on the north boundary.

The easterly boundary as depicted by the distances and
bearings thus altered departs from the Rio Lucero well
‘below its source, erroneously placing Bear Lake and
approximately 300 acres outside the line.

6. The proper coﬁfigﬁrafloﬁ_of the Tract C boundary

‘was shown on a 1945 USGS map of Taos and Vicinity, but
the 1963 USGS Wheeler Peak Quadrangle displayed as an
"Indefinite boundary" the erroneous Walker survey line.-
7. A portion of adjacent Forest Service lands
were incorporated in 1964 in the Wheeler Peak Wilderness -
- Area. -The erroneous Walker survey line was used +to
describe the south boundary of the Wilderness Area in

a8 description reported to Congress pursuant to § 3(a)(l)<» 

of the Wilderness Act, P.L. 88-577.

.. _._The title of the United States and Taos Pueblo to
Tract C was established by the. Judgment in the 1941}
condemnatlion action. The description in that Judgment
fixed the east boundary of Tract C at the middle of
‘the Rio Lucero and the northeast corner of the Tract
at the head of the Rio Lucero. Both the Rio Lucero
and its source are natural objects; therefore, the
location of the stream and its source prevail over the

e ra—————
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erroneous courses and distances, in the Walker survey.

The courts have long recognized that "calls for natural -
objects and fixed monuments control those for distances."
U.S. v. State investment Co., 264 U.S. 206, 211 (1924);

CHRLSe e mT T e
- .

see U.S. v. Redonde® Development Co., 254 F. 656, 659

: (th‘Cir..IQIB).

In order to conform to the natural objects which definé

.. the boundary of the land acquired under the condemnation

Judgment, it is necessary to correct the erroneous
courses and distances of the Walker Survey. The . . =

"-Secretary has authority to correct an erroneous government

survey undef 43 U.S.C. 8 2, and that authority has been .-

~confirmed by the courts and by the Attorney General. -

Russel v. Maxwell Land Grant Co., 158 U.S. 253, 256

-€1895); Cragin v. Powell, 128 U.S. 691, 698 (1888); 19

Ops. Atty. Gen. 126 (1888). The fact that the portion
of Tract C north of the erroneous Walker [ine has been
administered by the Forest Service as a part of the

-Wheeler Peak Wilderness Area is not an impediment tfo

correction of the survey nor to restoration of possession
+o Taos Pueblo, its beneficial owner. [n the Attorney
General's Opinion to the President of January 18, 1972,
42 Ops. Atty. Gen. ___ (1972), the Attorney General -
recognized that where title tfo land was acquired -

by an indian fribe under a treaty, an erroneous survey

of a boundary, which had become the boundary of an
adjacent Wilderness Area, could be administratively -
corrected and that control of the land could be restored
t+o - the tribe by executive order under {6 U.S.C. 8 473. -
The opinion stated: T T R s

The  fact that a portion of the land
Is now treated as a wilderness area
does not affect the question of -
-.restoration. -Although validly :
e designated wilderness areas can
only be changed with Congressional
consent (16 U.S.C.” 8 1131), the
foregoing principles preclude
application of that limitation
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hers, wheré the land should never
have been designated a wilderness

_8rea in the first place. A

. The Judgment in e Government's candemnation action
vested title In the United States and Taos Pueblo to
the land west of the Rio Lucero to its source as fully
and effectively as the treaty involved in that Opinion.

On the basis of the foregoing, it is my opinion that the
United States and Taos Pueblo acquired ownership of
Tract C under the condemnation judgment which fixed its
easterly beundary as the Rio Lucero and the northeast -
corner as the source of that stream, and that the
Secretary has the authority to order immediate correctlon
of the erroneous Walker Survey to conform to those
natural objects. | recommend that the Secretary order
such correction without delay and request the President
to restore to Taos Pueblo by executive order control

of that portion of Tract C which has erroneously been
administered as part of the Wheeler Peak Wilderness

Area. : :

’




‘%J’aos Puebhlo OoanCiQ

GOVERNOR'S OFFICE

Box B5& — Taos, New Mexico
1846

" The Honorable Kent Frizzell

" Undersecretary of the Interior
Department of the Interior

' Washingtcn D. C. 20240

__ Dear Mr. Fnzzell°

R I am enclosmg herewith a resolutlon formally requast;mg

T a neet:.ng with you concerning an error in the description of our

Tract C. We have heard that you will be leaving office at the end

~of this month, and we therefore request as early a meeting as pos-

- sible so that you may give this matter your attention before leaving

.- office. We are planning to send a delegation to Washmgton at your

. - convenience, but should your schedule bring you west in the next -
week or so, we would be nost gratified to mteyoutoacommcll

- meeting at. the Pusblo whenever your schedule would permit. &

e Smcerely yours,

jﬂz DK W0

“Josg/ & 1a Cruz Romero
.Govemor




RESOLUTION

WHEREAS Taos Pm%fo acquired a portion of the Martinez Grant (designated
as Tract C) under a condemation judgment in Cause No. 129-Civil in the U. S.
District Court on August 29, 1941, which described "the true East boundary of
said Grant being the middle of the stream known as Rio Lucero"” and placed the
northeast corner of the Grant at "the head of the Rio Lucero";

WHEREAS in 1974 an investigation by the Area Forester disclosed that
oourses and distances used to describe the easterly boundary and northeast
corner of Tract C in said judgment did not follow the middle of the Rio Lucero
but instead departed on an erroneous heading to the west and placed +he northeast
corner of‘the Tract in Martinez Canyon, west of Lucero Canyon;

WHEREAS the erroneous courses and distances should immediately be cor-

rected to conform to the Pusblo's amérship under such judgment;

- WHEREAS an area within the Martinez Grant extending to the erroneocus easterly

boundax.y has been incluthd in the Wheeler Peak Wilderness Area under administration

of the U.S. EbrestServxce, and

WIEREAS the Pueblo wishes to correct the erronecus survey descnpum of its
TractCandtodatamfulladmmstratlvecmtmloflts,pmperty B

NOW, THEFEFORE, BE IT RESOLVED that Taos Pueblo hereby requests the

Department of the Interior to take such action as may be necessary: R

(a) to validate Tacs Pueblo's title to all lands west of the Rio 'fg{_ -
Lucero to its source, RRES

(b) to obtain an accurate survey description of the easterly and \‘*' ~
' northerly boundary of the Martinez Grant (Tract C), ; :

- {c) to correct the erroneous courses and dlstances in the 1941 Judg-
‘ rent to conform to such accurate survey description, and N

(d) to place administrative control of Tract C under the Pueblo and
v the Bureau of Indian Affairs, A

and the Pueblo further requests a meeting at the earlfest possxble date with
Undersecretary Kent Frizzell to discuss these issues and initiate a plan of
action to achieve those results. . ,

"‘/ 7, [\ i’?)/z,c t(r’"
Gﬁemor Jose La Cruz chero

-~

Dated

July 13, 1976
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