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° IN REPLY REFER TO: .
Personnel Management

" . . - .
N ‘ JUN 2 o 1976
. X Memorandum " SORD
¢ : SR
: To: All Area Directors , kf :t
3 M i <« e
i , - “ ~/
; . ) From: * Commissioner of Indian Affairs \ié\-.,////
P /
Subject: Non-competitive examination of|Indian preference;eligibles

Questions have been ralsed repeatedly in the past few years regarding the
Bureau's policy of requiring Indian preference eligibles to successfully
pass an examination prior to being considered for a position in the
Bureau.

e g

It is the policy of the Bureau to use the qualification requirements
established by the Civil Service Commission for all positions within the
Federal service, except in the instances where we have found that it has
been necessary to develop excepted qualification requirements. Excepted
qualification standards have been developed where there has been a problem
in recruiting Indian candidates at the established entrance level, for
positions which are unique in the Bureau, and for a variety of clerical,
and technical positions.

In December, the Juneau Area Office requested a legal interpretation from
the Field Solicitor regarding the use of the written test in making
excepted appointments in the Bureau., Enclosed for your information is the
response from the Office of the Solicitor.

We will continue the policy of using the written test when filling positio:
for which a test is part of the qualification requirements for the positio:
While we strive to increase our Indian employment in the Bureau, we must
also keep in mind that we are to provide services to the Indian people.

In order to do this in the most effective manner, we must find capable and
well qualified employees for each positionm,

: . \/mefrﬁ) R
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MEMORANDUM
TO: Commissioner of Indian Affairs
Att'n: Personnel Management
" ¥
FROM: Assistant Solicitcr, Indian affairs
SUBJECT: Non-competitive examination of Indian
preference eligibles
By a memorandum dated March 2, 1976, the Juneau Field
Solicitor recuested our views on the cuestion posed by
the Juneau Area Director of the Bureau of Indian Affairs
of whether the Bureau policy of reguiring that an Indian
preference eligible in seeking a position take and pass
a written test, if it is part of a Civil Service lommissi:
gqualification standard for that position, is in complianc.
with statutory recuirements. Copies oif the memoranda are
attached.
The pertinent statutoxry provision is the preference pro-
vision of the Iadian Reorganization Act, 25 U.S.C. £472.
It, in part, provides: :
"The Secretary of the Interior
is directed to establish stan-
dards of health, age, characterx,
experience, knowledce, and abil-
ity for Indians who mav be ap-
pointed, without regard to civil
service laws, to the various
positions maintained, now or
hereafter, by the Indian Office
e « « o Such cualified Indians
shall hereaiter nhave the pre-
ference to appointment to va-
‘ cancies in any such positions."
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The last sentence is mandatoryv in that no exceptions can
be made in filling vacancies. Freeman v. Morton, 499 F.
2d 494 (D.C. Cir. 1974), Eowever, tie first sentence
provides for discretion. Furthermore, it is clear this
discretion involves the establishment of standards

which do not have to:conform to those of the Civil Service
Commission. Since preference is implemanted in non-
competitive selections by conferring a Schedule A
appointment, 5 CFR 8§213.3112(a) (1), regquiring examination
seems a confusion with a Schedule B appointment; see 5
CFR 88213.3201 and 213.3212.

Nevertheless, the Secretary is empowered to establish
standards and to adopt Civil Service standards which he
finds appropriate for the Indian positions. It is a matte
of policy as to the standard adopted and the Secretary
nust insure that the candidate is qualiiied &s the final
sentence of 8472 mandates.

Thus, existing Civil Service tests which are found by the
Secretary to be appropriate measures of standards fox

‘Indian positions may be utilized for determining ap-

pointments to those positions.
2
fb—;uuvf(lﬁ/jéxb@”ﬁd——
Duard R. Barnes

Attachments
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. ,4570_ {) OFFICE OF THE SOLICITOR

- .M,QR(A 1976 P. O. Box 849

' Juneau, Alaska 99802.
SOL\C\TDRS | '_ . ‘
DOCKET ~ " March 2, 1976
Memoranduﬁ
To: " puard R. Barhes, Assistant Solicitor

Division of Indian Affairs
From: Field Solicitor, Juneau
Subject: Indian Preference for Employment

Enclosed please f£ind opinion requést dated December 11,
1875, which asks if Indians may be appointed to positions
in the Bureau without examination.

The Commissioner's Office has adopted a policy that Indian
candidates must take and pass a written test when said test
is part of an existing Civil Service Commission Qualificatic
Standard, if such tests are availeble. Because the above
policy has been promulgated by the Commissioner's Office anc
because the determination on the request for opinion may
effect Indian preference employment nation-wide, Charles
Soller has advised that I forward the opinion regquest to
your office for disposition.

If additional information is required in this matter, please

advise. ,
;504/C{>é2215?7
ohn H. Kelly f/j/

. Field Solicito

Enclosure )
cc:, Area Director




TO :
FROM :
SUBJECT:

_ UNILED STATES GOVERNMENT !
" Memorandum

Field Solicitor - !

Area Directo;’

Indian Preference for Employment

BEC 12 pepy

pATE: December 11, :

I am requestiﬁg a legal interpretation regarding the administration of
Indian Preference to effect employment in the Juneau Area of the Bureau

of Indian Affairs.

The decision requested could affect the manner in
which Indian Preference is administercd in the BIA in total.

I have

‘set forth first the information relied upcn to support my conclusion,
which is followed by the result I believe is justified.

The basis for Indian Preference in erployment is, in part, as follows:

as the "Wheeler-Howard 2Act."

25 USC Section 472, provigdes:

®The Secretary of the Interior is directed to establish
standards of health, age, character, experience, knowl-

edge, and a2bility for Irndians who may be appointed,
without regard to Civil Service laws, to the various

positions maintained, now or nereafter, by the Indian
. Office, in the edministration of functions or services

affecting any Indian tribe. Such gualified Indians

shall hereafter have the preference to appointuents to

vacancies in any such positions.”

43 statute 984 of 193k known as the "Indian Reorganization Act" elso,
Section 12 additionally identified as

This has been reiterated in the "Composite Indian Reorganization Act

for Alaska," Alaska Amendment of May 1, 1936 (copy attached).

~The U.S5. Civil Service Commission Federal Persconnel Manual (FPM) Chapter

302 is concerned with employment in the Excepted Service. Part 370

DM (Departmental }Manual) 302 (copy attached) prescribes regulations
implementing excepted appointments, including the Indian Preference

appointing authority.

L4 1AM (Indian Affairs Manual) 302 (copy attached)
specifies eligibility standards-including Indian Preference.

F2f Chapter

213 (copy attached) identifies the basis and provisions for the excevted
Part 370 DM 213 (copy attached) identifies the Indian Pref-
erence appointing authority as Schedule "A," Section 213.3112 (a) (7).

service.

-

. .

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan
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370 DM 300 (copy attached) identifies the Department's responsibilities
in the employment of Indians. FPM Chapter 271 (copy attached) is con-
cerned with the need for and development of qualification standards.
370 DM 271 (copy attached) identifies parties responsible for the deve’
opment of qualification standards and provides guidelines for the contc
FPM Chapter 338 (copy attached) prescribes the manner in which exceptec
qualification standards will be utilized. 370 DM 338 (copy attached)
prescribes the same. 44 IAM 338 (copy attached) prescribes the same.

By memorandum dated May 30, 1973 (copy attached) the then Acting Chief
Personnel Officer for the BIA in VWashington, D. C. stated that when a
written test is part of an existing CSC Qualification Standard, Indian
candidates must teke and pass such test in order to meet that qualifi-
cations. By memorandum dated July 30, 1975 (copy attached) the current
Chief Personnel Officer reiterated the policy and provided an alterna-
tive for isolated locations where there are no CSC approved test moni-
tors available. : -

By memorandum dated April 4, 1975 (copy attached), the Commissioner of

Indian Affairs stated policy in the administration of Indian Preference

'in correspondence dated August 7, 1975 (copy attached) from the Commis-

sioner of Indian Affairs to all Tribal Chairmen, discussed was Indian
Preference and the results of research on the issue.

The Indian Affairs Manual cites as the authority to effect Indian Pref-
erence appointments the Indian Reorganization Act of 1934 and Executive
Order 80h3. The Act has been recognized and interpreted in the Suprem
Court decision on Mancari vs. lMorton wherein Indian Preference does not
constitute invidious reacial discriminzticn violative of the Due Process
Clause of the Fifth Amendment nor was ii repealed (by implication) with
the passage of the Egqual Exzployment Opportunity Act of 1§72, and the
Court of Appeals decision on Ireeman vs. Morton wherein it states:

"It is accordingly ordered this 21st day of December 1972,
that all initial hirings, promoctions, lateral transfers,
and reassignments in the Bureau of Indian Affairs as well
as any other rersonnel movement therein intended to fill
vacancies in that agency, however created, be declared
governed by 25 U.S.C. Secticn 472 which requires that

\ preference be afforded qualified Indian candidates.”
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On January 31, 1939 the President issued Executive Order 8043 which pe:
mits the appointment of Indians of one-quarter or more degree of Indign
blood to any positicn in the Indian Service without examination. Fpu
Chapter 213 subchapter 2.a(l) identifies Schedule A (which includes Irc
Preference) as pecsitions other than those of a confidential or policy
determining character for which it is not practicable to examine.

I am of the opinion that there has been sufficient promulgation, by lav
and regulation, to determine that, in the administration of Indian Pres
erence appointmentis in the ‘Bureau of Indian Affairs, such app01ntments
may be effected without examination (written test).

N/ PR
Adingfrea Di(ector ;7 =
Attachments a/s . . o N /
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
WASHINGTON, D.C. 20242

IN REPLY REFER TO:
Personnel Management

P e )

JUN 241976

Memorandum
To: All Area Directors
o From: Acting Chief Personnel Officer

Subject: Definition of Indian in 25 USC 479 to Descendants
of Members born after June 1, 1934

For your information and guidance in interpreting the new

\& Indian preference policythttached is a copy of a memorandum

—_— )

from the Solicitor clarifying the meaning of "who are

descendants."

Attachment
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ADMINISTRATION
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‘ Memorandum.

‘ To: Commissioner of Indian Affairs -

Attn: Director, Office of Administration

f - *  From: Associate Solicitor, Indian Affairs

f ' ~ Subject: Application of Definition of Indian in
. I ~ 25 U.S.C. 8479 to Descendants of Members
§ - , Born after June 1, 1934 :

In recent discussions concerning the change of the
-definition of "Indian" for purpose of the preference '

i .. in employment from the present quarter—degree standard
P to one coinciding with the definition in 25 U.S.C. 8479,
the question of the amblguluy in the descendants category
has been frequently raicsed. .

Lo Section 19 of the Wheeler-Howard or Indian Reorganization
i _ Act, Act of June 18, 1934, 48 Stat. 984, 988, 25 U.S.C.
8479, in pertinent part provides:

"The term 'Indian"” as used in

this Act shall include all persons

of Indian descent who are members

"of any recognized Indian tribe -

) now under Federal jurisdiction, and W

SN, e -~ all persons who are descendants of SRR
" such mempers wno were, on June 1,
1934, resiaing witihin the present

boundaries of anv indian reservation, « « « o

T Y
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The part underscored is ambiguous in that it is unclear
whether the referent for the term "who" after "members" -
is members or descendants. If it is the member who

must have resided within the reservation on June 1, 1934,
then the class of descendants is one which is not closed,
but which could be of significant size and could--over

- time--be composed of persons of remote degrees of Indian

ancestry. If it is the descendant that must have resided
within the reservation, that person must have been a living
person on June 1, 1934, ,so0 that the class is a closed.one,

_gradually diminishing as such persons pass away.

In my opinion, the latter interpretation is the correct one..
First, it is consistent with the overall scheme of the Re-~
organization Act which was that descendants could become
members of tribes reorganizing under the Act. Prior to
the Act, there were few tribes with current official
membership rolls and even fewer with formal standards.

The most common means of identifying persons as Indian

at that time was by census rolls--rolls that listed
persons who were reservation residents and who were
identified by Bureau census-takers as members. */

But without formal membership standaxrds, such rolls

were reliable for only indicating residents having some
Indian ancestry of the tribe or tribes settled on the
reservation. With adoption of a basic organic tribal
document pursuant to the Act, formal membership criteria
were established for the first time. Descendants could
vote to accept the Act and constitution which would

then officially make them members as defined undexr the
first category (members of tribes as quoted above) if

- -wwi®/ . Some other types of rolls were also of valiue in identif:

ing persons as tribal members. Two examples are: 1) roll§
prepared to effect payments of funds derived from reservatlo:
resources; and 2) rolls prepared to identify speciiic tribes
on specific reservations due annuity payments. An example
.of a roll which cannot be relied on for identifying members
is one which was prepared to effect annuity payments wnich
became descendant oriented and wherein reservation residency
was unnecessary. ' .
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" they met the requirements specified in the constitution.
Until a tribe formally organized under the Act (see 25
U.S.C. 8478) and adopted a constitution and merkership
requirements, then persons alive in 1934 of Indian
ancestry descended from persons listed on earlier
official rolls would be within the definition.

- Secondly, it seems unlikely that Congress intended a
proliferation of preference eligibility over time.
Such a class of preference eligibles would have a
minimal Indian blood guahtum (less than the statutory
one-half degree) and no membership in any federally

recognized tribe served by the Bureau.

Such persons

would be simply a racial classification bearing little
relationship to the needs and functions o either the
Bureau of Indian Affairs or its service population.

—

least the Senate Committee considering the revision of the
Department's original bill, H.R. 7902, 73d Cong. 24 Sess.
(1934), was made aware of this feature of the definition.

" Each version of the original and revised bills had a def-
inition provision including a descendant class of reser-.
vation residents. When the final bill, S. 3645, was before
the Senate Committee on Indian Affairs, the following expla-
nation of the descendant class was given by BIA Commissioner

Collier:

Senator Thomas of Oklanhoma.

qull’ ,

if someone could show that they
were a descendant of Pocahontas,
although they night be only five-
hundredth Indian blood, they could
. come under the terms of this act.

S M me  ew

Commissioner Collier. If they are
actually residing within the present
boundaries of an Indian Rescrvation

at the present time.

Hearings on €. 3645, Senate Comm. on Indian Affairs, 73d

Cong., 2d Sess., at 263-264 (1934).

Finally, the legislative history of the Act shows that at
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It is clear that Senatoxr Thomas was referring only to. .
descendants and Commissioner Collier explained that it
was the descendants who had to be residing on the
reservation. Since the BIA drafted the original bill,
and since this exchange is the only legislative history
instructive on this point, Commissioner Colliex's
cormient is entitled to some weight.

In applying this provision of the definition of "Indian",

I conclude that only persons residing within any Indian
reservation on June 1; 1934, who are descendants of member:s
may be considered preference eligibles. "Members" in this
context means persons identified on approved census rolls -
or through other means prior to June 1, 1934. Persons
born after June 1, 1934, must meet any of the other
criteria in order to qualify for preference eligibility.

(’;Ei;iéﬂ'zya;?fvu (?Axlvlgﬁﬁao

Reid Peyton Chambers
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BURLAU OF INDIAN ATFAIRS
WASHINGTON, D.C. 20245

IN REPLY RFEFER TO:

Personnel Management

AUN 2 { WG

Memorandum
To: All Area Directors
From: Acting Chief Personnel Officer

Sub ject: Information regarding new Schedule A appointing authority

Attached for your information is a copy of the most recent letter to
the Civil Service Commission requesting a new Schedule A appointing
authority which will apply under the revised\lndian preference/criteria,

We have asked the Commission to continue an authority whereby we may
appoint individuals who are 1/4 or more degree Indian ancestry of a
currently federally-recognized tribe whose rolls have been closed by an
act of Congress. We would utilize this authority for a three year period
which would permit time for the Five Civilized Tribes and Osage Tribe

to organize and establish current membership standards. A ''grandfather"
provision will be used to protect individuals who are presently employed
and may lose preference as a result of the new policy. Employees who
are now eligible for preference and do not meet the criteria of the new
.policy will be covered by the "grandfather' clause as long as they are
continuously employed by the Bureau.

Attachment
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JUH 31978

NAVA)O
#REA CFFICE

L Shak 220 i e Mrradi e - Mt e e W g iy © g e s

U Y



. one-quarter or more Indicn ancesitry
« prior to the requested chnange so that they would retain their
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OFFICE OF THE sECRETARY
WASHINGTON, D.C. 20240

JUN 111976 .

Dear Mr. Hampton:

In a letter aated March 18, 1976, I requested the Commission's
consideration of a modification in the Schedule A excepted
gppointment authorily implerentving Indian preference in the
Indian Service, 5 CFR 5213.3112(a)(7).

The proposed modificatiqn would abolish the present quarter-
degree Indian ancesiry standard and would establish five
criteria for cligibility. This cnange is required in our
view by the definition of "Indian" contained in the Indian
Reorganization Act, 25 U.S.C. BLYT9, which sets forth three
criteria (and a fourth standard for the special circumsitance
of Alaska natives). Scction 479, in pertinent part, reads as
follovws: - '

"The term 'Indian' . . . shall in-
clude all persons ol Indian descent
vho are monmpers of any recofnized
Indian trive now under Pederal
Jurisdiction, and all persons who

. were on Jwe 1, )93k, residing
within the presen®t boundearies of
any Indian reservalion, and shall
further includc cli other persons of
one-half or rore indich vlood. .. . .
Eskimos and other aboriginael peoples
of Alaska shall be considered Indians."

* This definition is applicable to the preference-in-employment

provision of the samec act, 25 U.5.C. Sh72. The legal principle
vhich compels a modification is that the quurter-degree standara
estublished by executive orders is in derogation of standards
set by statute.

My purpose in writing now is twofold. TFirst, in my carlier
letter I stated that a "grandafathner' clause would be extended
to ell current cuployces ol the Bureocu of Indiasn Affeirs of
ho received preflerence

preference eligloility as long @o they verce continucusly
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employcd in the Bureau. To be as certain as possible of the
validity of this provision, I now request that the Commlss;on
specifically approve this measure. : . _ .
Secondly, it has been called to ry altention that the fifth
criterion proposed in the March 18 letter may be inconsistent
with the statutory provision. That criterion would extend
preference eligibility to

"(v) = deecenc ant of an enrolled
memoer oi'a currently federally-
recognized tribe vhose rolls have
been closed by an act of Congress.”

My purpose in proposing this specilial standard of eligibility -
limited to just a few trives, specifically the Five Civilized
- Tribes and the Osaze Tribe ~ wos to tale account of the fact
that those trives had veen trected differently by Congress Trom
other tribes; at the time of the enactnent of the Indian Re-
organization Act in 1934, their reservations had becn dis-
established and their rolls closed, so that the only "members"
were those listed on the final rolls cowmpiled in 1906. Thus,
descendants of nenbers of most tribes whose rolls had bteen
*  closed would not quzlify as tridal "members," ¥/ and tue
application of the eriteria setrout in 25 U.S.C. 8479 to such
persons would in effect be To recuire thet they be of one-halfl
degree Indian ancestry to gualify Tor preference. HMany such
persons have herctofore met the guarter-degree reguirerent and
received preferencs in empleyment. ZEEE_~EE;EEE;Bliﬂ§fﬁLIhC
hardship and 1ncqui*? of nerrowing the elig ;ulii:y uvtkﬂdld
in this somewhat unigue situation that » speceial criterion vas
propdsed P T

o atamb =

(’\

It has now been brouvght to nmy alttention that in light of scclion
k79 there exists some guestion as to the lawiulness of the
eddition of such a special descendancy standard for these tribes.

¥/ Only the Seminole Hation, scverzl Creck tovwns and one
* . Cherokee band have since reorganized. :

4 et Ah n o = = b ——




Nevertheless, the reasons for ithe establishment of a separate
standard in recognition of their special situation remains. I
would request, therefore, that the original prorosal be modificd
so that the Tifth criterion shall have a limited duration of three
years Trom the date of the Commission's approval. This would
allovw the arfectcd tribes tinme to organize under the Oklahoma
Indian Welfarc Act, 25 UG.S.C. 8501 ¢t sea., or otherwise, and
to establish current membership standards - which will allow
the individuals in question to qualify for preference as tribal
members.

.
Thus, I would recommend that the fifth criterion be modified as
Tollows: : : :

(v) until s 1979,

a descendant of v least one-
gquarcer degree Indian ancestry

of a currently federally-reccognized
tribe whose rolls have been closed
by an act of Congress.

A date three years from the effective date of the Commission's
approval may be inserted @t the eppropriate time. This piro-
vision, I feel, will provide a reasonable {ransition period
and wvill notv unduly disrupt legitimz2te expectations as would
be entailed in the irmmediate inposition of a standard which
does rnot include any Tifth criterion.

Sincerely yours,

/s/ Thomas S. Xleppo | @iij

Secretary of the Interior

Honorable Robert Hampton

Chairman

United Statecs Civil Service Commission
Washington, D.C. 20415 .

B u e o oy A —————— T SSPAN 8 R g
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IN REPLY REFER TO:
Personnel Management

MEMORANDUM

From:

Subject:

- —ervwe asvpald CiiicCilt UL U, J.n

BUREAU OTF INDIAN A'FAIRS .
WASHINGTON, D.C. 10245

All Area Directors

Commissioner of Indian Affairs

Indian Preference Policy

¥

terior L, 7y
' A
L/ —
/
MAY 21 1376

- Field Administrator, Administrative Services Center

On April 22 you were forwarded copies ct the revised policy statement

effective April 20.

The purpose of the revised statement was to bring

the granting of preference in conformance with the statutory require-

ments of the Indian Reorganization Act,

June 18, 1934. The criteria

outlined in the memorandum will apply in the following types of
personnel actions:

vt
et e ittt b

(a)
(b)

(c)

(d)
(e)

Promotiong
reassignment - this term inclides reassignment and

change of appointing office fcom within the Department
5>f the Interior;
lateral transfer - the appointment of an 1nd1v1dual
with competitive status to BIA from another Federal
agency;
voluntary request for change to lower grades
2stablishment of retention registers.

Individuals who are members of any recognized Indian tribe now under
Federal jurisdiction will be eligible for preference based on the

new criteria.
the IRA.

The tribe is not required to have been organized under

We have asked the Civil Service Commission for a new appointing autho-
rity whereby we may make initial excepted appointments (Schedule A)

under the revised criteria.

I have also requested that for three years

from the date of publication of the new criteria by Civil Service,
individuals who are one-quarter or more degree Indian blood of a
Federally rz2cognized tribe continue to b: considered preference eligible
for appoincment. This transition pericc will allow

time for tribes

RITEAVED

AOMINISTRATION

MAY S6 197€

NAVAIO
AREA OFHLE
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whose rolls have been closed by Congress to organize and thereby put
thelr members on a par with other Indians by allowing them to be pref-
erence eligible under 25 U.S.C. 472 anc 479 by virtue of tribal membersn

Individuals who receive or have preference in Bureau employment will
continue to receive preference as long as they are continuously empliyed
by the Bureau (Grandfather clause).

Employees will be responsible for providing the personnel offices with
documentation that they are entitled to preference. All employees who
feel that they meet the new criteria for preference should immediately
take steps to furnish their Personnel 0ffices with a statement from
their home agency superinteandent that f{hey meet one of the four criteris
Employees having questions concerning their eligibility under the new
criteria should direct their inquiry tc their agency or Area Branch of
Tribal Operations. -

Personnel actions that were not effective before April 20 should be
reviewed to assure that any individual who applied for a position is
properly considered under the new criteria.

Attached are questions and answers which will be helpful to you,
Additional questions concerning the interpretation of the new policy

in Personnel matters should be directed to the Division of Personnel
Management. A continuing list of questions and answers will be compiled

_to share with other appointing offices.

You are uiged wherever there is exclusive union recognition that this
information be brought to their attention at the earliest possible time.

Attachment
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- INDIAN PREFERENCE  April 20, 1976 "

Will an individual currently employed in BIA based on % degree
preference retain preference for promotion or reassignment when the
individual does not meet one of the four criteria now being used?

Yes, assuming that the Civil Service Commission approves the
Secretary's plan. Under that plan, the individual will be a
preference eligible so long as he is continuously employed in
the Bureau or in the exercise of statutory reemployment rights.
(Grandfather clause.) But until further notice, the individual
is to be a preference eligible,. ' .

. L]
Will an individual who has a competitive appointment with another
Federal agency receive preference in an appointment to the Bureau
based on one of the four criteria?

Yes - the transfer would not be a new appointment to the Federal
service.

If an individual on a Civil Service certificate meets one of the
new criteria will he be eligible for preference in the Bureau
now?

~Yes - if the individual is within reach on the Civil Service regis:er
" he would be given a competitive appointment.

Would an individual meeting the % degree blood quantum requirement be
in competition for preference in appointment with an individual wh>
meets one of the new criteria and is on the Civil Service register!?

Yes, if the individual meeting the new criteria is within reach on
the register. For now, we do not hav: an excepted appointiang authorit;
for anyone except those who are % or more degree blood quantum.

May preference in appointments continue to apply based on % degree
bload quantum?

Yes - As long as we have the present Schedule A appointing authority.

Will a "grandfather" clause apply to individuals given aA excepted
appointment based on % degree blood quantum between April 20 and the
time the Civil Service Commission issues a new appointing authority?
Yes, with the approval of the Civil Szrvice Commission. With the
Commission's approval, the grandfather clause will apply to all stch
persons as long as they are continuously employed by BIA. (See No. 1l.)

When will the % degree blood quantum criterion no longer be a pref:rence
factor in making initial appointments?

At such time as we receive a new appointing authority from GSC.

L e ey R AR A T 70



10.

11.

12.

13.

,A.

. - ."
For preference eligibility is it necessary to be a member of a tr:ibe
organized under IRA? (Tribe means any Federally recognized Indian grc

No - Preference will be provided to individuals who are members o any
organized Federally recognized tribe.

Will ﬁersonnel actions be delayed until applicants can establish that
they meet one of the criteria?

No - Applicants/candidates must submit a certificate from their Agencs
verifying that they are eligible for Indian preference based on one o:
the criteria. Applicants/candidates are responsible for ensuring thac
proper documentation is on file or with their application when thay
apply for promotional comsideration or a position change. Employ:zes
should take steps immediately to verify that they are entitled to
preference under the criteria if they have an application currently
under consideration.

What action is to be taken now on certificates pending selection?

All applications should be reviewed to ensure applicants/candidat:s
who may be preference eligibles receive consideration. However, it
is not necessary to readvertise the vacancy. :

How much information regarding preference should be included in wvacanc
announcements?

The information must include prefereace for % degree in initial appoir
ments and the four new criteria. After a new appointing authority hac
been received, the wording on % degree will be changed. (See No. 1)

How do you identify "“who are descendants of such members who were, on
June 1, 1934, residing within the present boundaries of any Indian
reservation?" '

Only persons residing within any Indian reservation on June 1, 1934, w
are descendants of members may be considered preference eligibles.
"Members" in this context means persons identified on approved census
rolls or through other means prior to June 1, 1934. Persons born afte
June 1, 1934, must meet any of the other criteria in order to qualify
for preference eligibility. ‘

Does the criteria "all others of one-half or more Indian blood" apply
to any tribe other than Federally recognized tribes?

Yes -~ the burden of proof is on the individual that he meets the crite




14. Q.

Al
15. Q.
A,

S s

) .
. : P |
May excepted and competitive retention registers continue to be
combined in reduction in force?

Yes.

Does tiie preferred retention standiag of Indian preference emplo;-ees
still apply on retention registers?

Yes.

B D R
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‘w=s 2 United States Department of the Interiof f :

BUREAU OF INDIAN AFFAIRS
WASHINGTON, D.C.- 20245

| APR 20 1976

To: All Area Diréctors : ’
Field Administrator, Administrative Services Center ’

From: Commissioner of Indian Affairs

. Subject: Indian Preference Policy

During the past several months an extensive étudy has been made of the
definition of Indian in terms of the present policy and the statutory
-—  definition in the Indian Reorganization Act, June 18, 1934.

Effective April 20, 1976, the definition of Indian as stated in Section 19,
Indian Reorganization Act of June 18, 1934, 25 USC 479, will be the criteria
used in recognizing an individual for the purpose of Indian preference in

- certain personnel actions in the Bureau., Indian means persons of Indian
descent:

1) Who are members of any recognized Indian tribe now under
Federal jurisdiction; :

2) Who are descendants of such members who were, on June 1, 1934,
residing within the present boundaries of any Indian reservation

3) All others of one-half or more Indian blood, and

4) Eskimos and other aboriginal peoples of Alaska.

An individual meeting any one of the above criteria of the statutory defini-
tion will be afferded preference in actions filling a vacancy by a promotion,
reassignment or lateral transfer, in the Bureau. This policy will not apply
to Iinitial hiring until a new Schedule A appointing authority has been
received from the Civil Service Commission. Employees will be responsible

. for providing the Personnel Office with certificates verifying that they meet
one of the criteria above., :

You are urged wnerever there is exclusive unlon recognition that this inf..rma-
tion be brought to their attention at the earliest possible tffff::::>
- . l : :
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.‘) United States Department of the Intenor

e OFFICE O THE SLCRETARY
-5/ : WASHINGTON, D.C. 20240
[ 4

r. Robert E. Haroton

Chairman
United States Civil Service Cormission
1900 E Street, il.W. .

Washington, D. C. 20415
Dear Chairman Hampton:
This is to raguast the Commission's co1alder@t10n of a chonge in

the definiplon of "Irndian" for nurposes of the Schedule X oxcepted
appointment authiority now contained in 5 CrR §213.3112(a)(7).

The Schedule A authority is conferred in order to immlement

a preference in ex>lovrent of Indians. At present eligindility
for preferencs in the salectien for nositions in the Burean

of Indian Affairs is extendad to rarsons of one-guarter degree
Indian ancestry. iumarous statutes 1/ rrovide the basis for a
preference for Indians in emplovirent in the Indian Sesrvice.
All excest one do rot defins "Indian." The or:2 statute-vhich
does, establishes a different definition of "Indaian"” than that
embodied in the pressnt excested.azoointrent authoritv. Thus,
it ic tn harmAaniza the azrnn‘-pd rommh*m'w autharity with the
statutory definition that we reauest your approval.

The quarter-degree standard is baczed on exacutive orders. 2/
Obviously, executive orders caiuiol Gerdgate Liow e statutorily

I7 Act of June 30, 1834, 25 U.3.C. 745, 4 Stat, 737; Act of
July 4, 1834, 25 U.S.C. §46, 23 Stat., 97; Act of
February 8, 1337, 25 U.S.C. $3243, 24 Stat. 239; Act of
August 18, 1334, 25 U.S.C. 544, 23 Stat. 313; Act of -
April 30, 1903, 25 U.5.C. 5§47, 25 Stat. 851: and
Section 12, “ct ci June 18, 1934, 25 U.S.C. §472,

43 Stet, 934. Several treatios wita Indian trises also
nave preferen:e orovisions. landbcok of Federal Indien
Law, 534-535 (1953 cd.).

%/ E.O. 6676, April 14, 1934; :.0. 7515, 3 CFR 350 (June 24,

1933); £.0. C013, 3 Crn 449 (Jaru;:y 31, 1933); C.0. 2383,
3 CFR 636 (lafCh 23, 1¢ 10). )
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set standard. The statutory standard is establisnhzd by Section 19
of the Indizn Roorganizetion Act of June 18, 1934, cu-ra, note 1,
25 U.S.C. §479. 3Section 12 of th2 Indian Leorganization Act
established an absolute nreference for Indians in their

selection to fill 21l vacancies in the EBureau. Freeman v.

Morton, Civ. o. 327-71 (D.D.C.), filed D=cember 21, 1%72;

aff'd 499 r.23 434 (N.C, Cir. 1974). Furthermore, tha Sudreme
Court has held that the Indian preference scatutng, particularly
§472, 3/ ware not immliedly redsealed by the 1972 Zgual Evoloywent.
Opportunity amzncmants to the,1964 Civil Rights Abt, 42 U.S.C.
(Supp. II 1073) T20C202-16(a); nor are non-Indican c~ﬂloyoﬂs
deprived of oroo—rtv r17“t= in the eopnlication of praference to
Indlans. tiorton v. Mancari, 417 U. S. 535 (1974). The Associate
Solicitor ifor Irnoizn iLLairo nas advised that the definition

of "Indian" in S~c-loﬁ 19 of th=2 Incdian Reorganizetion Act must
be read in-pari c2teria with Socticon 12, Inis oninicn was
rendored in rasuens2 o several edninistrative zzoezals of ~ersons
who are maibors of fe aerally-recconized tribas, but who wore
denied prafersnce eligidbility bocause thsy are less than a
quarter-d=arce. In addition;, another person—a merher of a
tribe organirad undar the Indian Peorganization Act but of

less than a cuarter-dagree Indian ancestry--has filed suit
claining eligibilitv. ¥hiting v. Uaited Steztes, Civ. Lo.

The definiticn established in Section 19 is that- for nUrposes
of the Act "Inaian®* means persons of Indian cdescent

1) who are membars of anv recognlzej Indlan
tribe now under Federal jurisdiction;

2) who' are deccendants of such marbers who were,
on June 1, 1934, residing within the cresent
boundaries of any Indian reservation;

3) all others of on=-half or nore Inﬂlan blood,
and ) _

o 4) Eskizos and other eboriginzl pconles of
Alaska. C '

3/ Tae Court indicated that Section 472 renlacaed the earlier
and more narra.ly draun pr:forc:ce statutz:z, lcrten v,
tiancari, 417 U.3. &% 339, n. ¢; se2-2ls0 notz 1, sucra.
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The.objective of thz Indian Recorganization Act was to out an end
to the dininution of the Indian land haze and to allo: tribes,
which at thet tise wzre irccuently cconted by Indion Service
agents, to reorganize into organizetions w11~h would have some

.measure of czlf-covoroment. Taus, rather than have standards of

mexbership establisn~d by Fedaral officials, viable trical nrgan=-
izations ecstaxhlichas under tho At ware to sot standards. The
difficulty has dee2n thet froj a »2rsonnel edriniztration stand-
p01nt trlbal nenbarsﬁlo stanuaras vary frcw trlba to trlb 2; and
Furtbnr Jre, soTe tr1::3, LAe.largast - tJQ uavajo - in parulcular,
elected not to organize unzar the Act and others, marticularly
Oklahoma tribcs, could not oraanize under it, but individ uals
ware not exemdt frea the oreisrence and :3£111t10n provisions.
What this nas meant is that it has bosn in the Bu r:su's interast
to maintain a unifer> standard of preference eligisilitv for 211
Indians; but it hes sS2en at the exvense of Szwriving some
inéividuals ol a ri-nt confarred L‘V &d. 4/ Tact Conrivation
can no longar 2 uvoliizld., The Court in “ncarl states that "[t]hﬁ
preference, as emwdnlizld, is granted to Ihaizss not as a discret
racial group, but, ratner as sembers of guesi-sovereign trlcal
entities . . ." 417 U.S. at 554.

Thus, we recuost that 5 CPFR 213, 3112(a)(7) be ...Odlfled to
provide as follows:

(7) a1l JO°1t10nq in the Rnrean of Indiasn Affaire
and other nositicns in th2 Denartrent of
the Interior direcktlv end .fl““fllv related
to the providing cf cervices to Irdians when
filled by the epuolnte=nt of persons of

Indian cescent who are either:

37 tnlle many trihes have blood cuantun rroalrrrznts of
ona—tuartar 4odres and thus 2 ¢hzat? in th sraferanee
eliginility staisiard o3 mromszead would resolt in little
real chang2 in the mrider of oljrizles; 2 f2i; hovre no

minimun but obviously recuire sowe ancostry of the tribe.

Cas
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(111) a person of one-half deqree or more
- Indian ancestry; or

{iv) an Eskimo and other aboriginal persons
of Alaska; or

'{v) a descendant of an enrolled merber of a
currently federally-recocnized tribe whose
rolls have been closed by an act of
Congress.

Cufrent erplovees of the Bureau of Indian Affairs who are of one-

quarter or wore Indian encestrv of a fedsrallv recccenized tribe
and who received oraference orior to this change, shall continue
to be preF‘ra**ﬁ eligibles as long as they are centinuously

- '

employed in the Sureaun. This "Grandfather" clause will be
included in the fureau's regulaticns to Protect current erployees!
rights.

These critsria will also aroly to competitive personnel acticns
wlthln tha Bureau for premotions, reas=1qﬁmants and trensiers.,

Under Sacticn 12 of the Qcorgcnlzatlon Act, tribes cculd vote to
reject tha acsiication of it to their reserv aulc vevertheless,
- other prefesrencs statutes, note 1, suorc, would al ow Ior the
appllcat;cn of thz sate preference and tne same cefinition of Indian.
 Thus, the zhova critaria would set a uniferm standard thrcughout
the Burezu; airncuch membersaip standards and degrees of Indian

ancestry vary.

while Section 13 of the Reorganization Act provides that some Oklahcma
tribes cannot Srganize uncder tne Act, the creference and Gefiniticn

o so that Incdians of Cklahcma tribes are under these
provisions. ZIowever, there are now no Incdien reservaticns within

the State znd the rolls of several Oklahoma tribes (Cherokes, Choctaw,
Creek, Chickesaw anc (zag2) - were closed by acts of LCFGIESS 3/

S0 that ti=re arz today no current membershio rells for tnese trikes.
The provisicn= cf the cdefinition of Section 13 mav ce inareliczble

to persons of =uch tridal ancestrv exceot to the extent they are
-one-half cr ro:e Incdian. 1In order to achieve the utmost uniformity
in standarzcs c£ el-q1“111ty. we propose the fifth criterion so as

V4

: to include descendants orf the mempers of these tribes.

_'STAct OF April 26. 1306, 35 Stat. 137; Act of June 28, 1906, 34
Stat. 539.
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Since thiz modiflcation lg Qictated by statute, we telieve it can be
achleved through the rulemsking authority of the Commission, 5 U.5.C.
§1302, Therefore, we roemsst that avcroval be aiven to the pronosal
and thst it be published scoording to vour rulenc4ing orocedures for
rodification in en agency's excepted apoointrent authority,

Upon your arvroval and pehlicztion of the new suthority, these
provisions will become effective within the Bureeu of Indian Affairs
and the Cepartrment of the Interior. If there are any cuestions,
please ¢o rnot hesitate to contact us, '

Slncerely yours,

o Tom

Secretery of the Interior

U
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Uhnitea States Department of the {nerior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

FEB 2 1375

Dear Mr, Chairran: e , .
This respenés to ycur recuest for the. views of this Derartrent

on H.R. k958, E.B. 5858 and E.R. 53¢8, similar tills "5 revisze
retirement teneiits fcr certain e—ployees cf the Zurezu of
JIndiar Affairs and the Incian Zezltk Service nct entitled to
Indiar preference, trovide greater orzerturnity Zor advancerent
and explcyrmernt cf Irdiens, anéd for otker furposes.”

We recom—end tkat these tkree bills rct be enacted.

Provisions of the three tills

We understand trat X.2. LeEl, E.R. 5858 ard H.R. S9F8 a2re interncded

-

to relieve tre situvaticn of trose civil service extlcyees of th
Burezu of Indian Alfairs and Indizn Zeelth Fervice whc are nct
had o

212 2%V A Cae "Te Il aw mmafavar~sall! de cmamnbdanas Tote
Chifhbvael =V O L e T 2o —— e wem— waw ety mm—

end reassignments within those agezcies.

The bills relate tc ncr-Indian preference employees who were
emplcyed ty tre 2IA cor IES cn Jure 17, 1974, tke date of tle

U.S. Supreze Ccurt cecicsion cn the subject of Indian prelererce.

" They wculdé arrear to Te tesed upen the treory that the United
States Court of Arreals for the Cistrict ¢f Colurziz and the
Suprere Ccurt decisicrns cf 167L, which estatliskes aisolute
Indian preference in 5IA and IZS exployrernt, ceusht these emplcyees

c

in rid-career anc lelt the= with little oprortunity for advance-
ment in those agencies. .
H.R. 5858 end H.R. 59€8 are identicel. EH.R. 4088 is a sirmilar
bi11, All three bills would a=erd 5 U.S.C. 8336 to provide for
opticnal retirexent alfter 20 years of service, nct necessarily
wvith BIA or IES, fcr those mca-Indians of either agency who have
been continuously exzrloved ty the asency sirce Juze 17, 19Th
(the date of the Surrere Court decisicn orn Irdian prefererce)

and who will have ccmpletec 20 years of service bvefore December 31

1985 (E.R. 5858 and E.R. 59€8) or Decezber 31, 168% (E.R. Lg88).
This special provision weculd rot arply to sayore who "is other-
vise entitled to full retirement bterefits."

CONSERVE
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‘of the three ©tills reler to ihat “**v~51c“ cf S U.S.C. 833¢(n)

E.R. 14988 provides that the Secretaries of the Interior and of.
Health, Education and Wellzare c2y delay retirerent thereunder for
one year uncer certain circuzstances, and an erployee continues
to 'be eligible for early retirerzernt even if he becores eligible
for voluntary retirecent durizg that delay. .
A1] three bills emend 5 U.S.C. 8339 to rrevide a fermula for
computing the eanauity. While there are di’ferences in the azend-
nents between the two versions, bcth arend-ents weuld provide
qualified non-Indian excloyees--wio in certain cases rmay be

in treir fcrties or "oun;e*-the cosorturity to retire with en
annuity ecuzal tc that o -os 'e¢e*al erxrlcyses wno retire at

ege 60 or over witi a:nrOV*~=*°1j 7 years ol service. lcne

uhlch contains a fcrzula recducicg a“zult;es fcr retirezents telore
azge 55. ) _ o

Becksround . o = o . , .

Tepartrzert trars_lt ed our views to

,» & 2112 tzat would rrevide for out
Placezent of nen-Indian rreference e—plcrees o the 2IA ard IES
to ctlrer tarts of those Cerartzents. . Thils rercrt details the Coe
tacrsrounc ol Indian Srefereonzo, Includins 4he cage lz2wv.an the b
sutject (rp. 2-3). 7e orrcsed eractzext of the bill tecause we
Lad formulated a De;a“t:er* fssistance Trogcram to aszsist Indian
and ncr-Indien ZI4 ezdlcyees alversely alfected by Irndian fre-
ference and tre Indza~ Self-Teter—inzticn Act (p. k). A copy
of the llovexzter 26, 1575 rerort is exclosed.

On Novezber 26, 1975, this
the Cor—ittee on X.R., 5L&S

The tvresent earlv retiraorzent law

'Under 5 U.S.C. 8326(a3){(1) 2a e=ployee with 20 jea‘s of service

at age 50 or with 25 yvears cf service at eny age is entitled to
retire on an i——ediate ernnuity if his Job is abtolished. This
provision epplies to any eliblble erployee cf the BIA.

Under 5 U.S.C. 8336(d)(2) an erxployee may voluntarily retire

with an ir—ecdiate annuity if, upeon sopliceticn of his agency to
the Civil Service Ccrzmissicn, the Coz—issicn determines that such
ggency ras a "zajor" reductica-in-force (RIF). Txe agency could
then autkorize, curins 2 ti-e rericd prescrited ty the Cczzissicn,
the explcyee's retirezent i he meets the reguisite ase ané
service qualifications (saze as §336(d)(1)). -




ty recent ccurt Zeci
in a nu=ter of cccur

ment to nen-Indiza eztlzye
i

ermployees. The Cor—issicner of Indian Affairs kas stated:

. [ d

The annuity forcula for ermployees who retire under 5 U.S.C. 8336(d), .
deterrined by U.S.C. 8229(k), reduces.annuities by 1/6 of 1% for
each month the ecpleoyee is under sge 55.

In 1973, 197k and 1975 the 2I& received determinsticns of nmajor
RIF's from the Civil Service Cczmissicn under 5 U.S.C. 833€6(d)(2).
In 1973, 22 2IA exzplovees chcse early retire-ent; 26 exployees

chose it in 1974, and 167 e-ployees voluntarily retired in 1675.
Those who chose to retire were Ttcth Incdian aad ncrn-Indian exzplcyees.

The effezt of Tndian preference znd the Indian'Self4Deter:i:atiod_
Act

of the Sureau of Indian Affairs
Tacteld ty Indian rrelerernce as irntercreted
¢rns. In fact, —any non~indian e-gslciees
curaticns have hzé and continue to have remzri-
ably successiul careers within the Zureau. :
“ N - :
In many career fields (such as Forestry, fnmzireering, Social Work,
Teachinz, Perscnnel lanzscezent, ané Financial Marager—ent) there
tre not atequate nuzters of Iniian candidates to Sill the larze
nurter ol entry level vazzncies which exist at z2ny given tize in
tre Bureau. In zuch fieldls, Iniizz preference creates nc izmredis
es fcr srezsticn o the jcourneyman level
of these occuzaticns. Tkhis is true, fcr exa—mple, in tezchins
where 75 percent of vecancies each rear are 2illed bty non-Iniien
erployees cestite corcerted and vigorcus attexzts to recruit
qualified Indians. :

Fowever, the effects ¢f Indian preference in scre ceccuraticns
becorme more acparent abtove tihe jourzerman levels. C(Cozzetition
for such vositions is irtense and rvo rederzl ezployee is offered
eny guarantee of prormotion to supervisery or manazerizl pesitions.
Nonetheless, even above the journmeyr—an level scre promotional
opportunities continue to exist for ron-Indian erployees.

While it is the policy of the Departrent of tre Interior and

the Bureau of Indian Affairs to recruit, develon, and utilize
qualified Indians to the maxirum extent possitle, that policy
does not rule out utilizaztion ani edvancerent ¢f rneon-Indian

"There are many oprortunities within the Bureau

of Indian Affairs for tke continued ercloyment

and edvancercent of the present work force. Although
accelerated recruitrent efforts are teinz sade

for qudalified Indian candidates, experience has °
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shown that there are vacancies for which we have
not been adle to recruit qualified Indiens. Non=-
Indians have been ap001nted and prcmoted to these
vacancies.”

VWe recognlize that some non-Indian ezployees have had their careers
affected ty the recent ccurt 3ecisizns on Indian preference. As
noted in our revcrt on H.B. 5L65 this Departrent is assisting
these e~nlcvees to finé contirued career cprertunities outside

the BIA., Additicnally, we are increasingly ccncerned about the
potential e::e*ts ¢ the Indian Seif-Tetermiration Act (2.L.93- .
638) on Infiarn and ncn-Indizr e-picyees alixe., Tre Indian Self-
ltizately result in significant nucbters
Jp Feﬂeral wecrk force.

of BIA eczdloyvees leaving th

Feccr-erndaticn : S .

-

P

This Derartzent Is ccmmitteld to cur assistance rrrozsram whic
provicdes placezent assistanze tc thcse Indian and nen-Inéian
explcyees of the 3I5 whose Jcbs or crzorturities have teen fore-

closed by either Indian preference cr the cgeraticn ¢ 2.L.923-€38.

14
*

a3

The present situztion iz the 3IA dres'nct Jfustify tre literal

retire-ent tenelits ccntermzizteld Ty the three biils wiich far
surgass the Tterelits availatle to cther rederal enmtlcyees, and

we cannct surrert such a trovisicon., ZI4 erzlcyees wzo wish to ) ' o
retire early under 5 U.S.(l. 233€ szcould te sutject to the saze i:::§s~‘\%
ernuity fermiia as all ciher eztlcrses who retire pursuant to . A
that provisicn. :

Further, exzloyees of the 3IA wko are edversely affected by the
contractins reguirezent ¢ F.L. 932-£33 =ay retire pursuant to
the provisions of 5 U.S.C. 8326(d).

With regerd to the provisions which concern the Departzent of
Health, Educaticn and Welfare, and the Civil Service Cocmission,
we defer in our views to those two agencies.

The Office of Manaserent and Budget kas advised that there is no
objJection to the rresentaticn of this retort anéd that enactzent
of H.R. L4983, E.2. 5838, and H.R. 5568, would nat be in acccrd
with the prograz of the Presidexnt.

Sincerely yours,

Honorable David N. Henderson - . T

Chairpan, Cormittee on . ' ' _ L '
Post O0ffice and Civil Service R :

House of Revpresentatives : . ce e
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This rzsscnds to yoeur regast for tha vieuws of this leparizant
on H.A. Fi 3, 2 bill "To 2llcw Tederal employraat prefarence to
certali: 2l r o2 Indizn Aflzirs, 2nd to certziz
emnloyzis 3f arize, who zr2 noi entitlagd fo
the ber-iis n zdversely aflz2ted by the zzgli-
caticn ¢ 2llcwing ezdlojT.ent prelferznt2 10
Indiens. -
. : .
YWa ronte. .oad cozinst enastment of HL3. 5363, Tha Szpartment is
current: In the precess o forzulzting zn sssistanc2 TreIrac to
reS0ln {52 Troblca wdarscssed Ty f.E. 5583 end wa tellieve Tzt tihiz
aveilell= "ﬁ-niSul ative solutica is the mesv viable zzprezea.
‘E M .
?-ov~e rrs of E.B, 5Lis )
2 “ha situz=ztion
Indiza ATTzirs
"Inilzn Trzlsran
3 wizhin Tzose

,aaen--cs. e | : T

lates to ron-Iniizn praference ex2icra2es who wWere £mIlC
-

n
- —— . - ~ - .. -
<

€
e —-— .. - - -— K - -
by the *IL or TS en Cune 17, 137h, the dz2lz ¢l tna U.3. Iugrazs
4 b4 P
H . L - 4. g4 -~ Yy - - -
deciszic:: cn the subjset of Indizr nrefersnce., Ior the purgesss ¢
= | P J— T2 3 M_~s s - .- . -
H.R. 545, thesca erzloyszes a2re da2linad 2s "elizisle exzleress’ unizr

secticn ) of the Dbill. o T g

The bill would appzar to be based ucen the thecry that tba Unaitad

States Ccurt of Apreals for tks District of Cclurbia a2nd the Sugras

Court u sizions of 1S7%, which es aollanei atsgiute Indiza przisr:zan
- < 3
J

IES empl y:-nt czusht these ‘elizikie employees™ in =id
career a:d 127t them with 1ittle oggortuniiy Jor "=nce:a~t et

The biIll nroposes relisf by aunthorizing sreslsl traztmsnt dezisned
to eid "elizible employees" who wiza to laave tha 3I4 and the IH3.
It woulc rucguire tha2 Dapariments ol tha Intaricer 2:nd of Xazltih,
Educaiica £l Velfzre to proviie Jor cut-glacament of "elizible
enclo"ees of the 3IA ard IHS undz2r tke bill to other parts of thos2

&r Lo ntSa

Best Possible Scan from Poor Quality Original

s2

o




-—

Secticn 2 of the bill rolates
Interior, i
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b
emplerzes” of the BIA uhe er2 mu2lilied in the o
ghall be givon rontriery priority by the Depsrtmant
of their arpliceziicn lor ez22h vacsaacy occurring
ment, clier thoo z vaziney in oz ZIA. Fowesver, the rrovisiens cf
gsection 2 ghall rot 2-uly to eomligztieons Tor £illing 2 vacancy by
trensioer or sppolriilent Oof ¢ prelerence eligible, including theza
entitleid to velcren's vreference, reinstatement of sucn a preference
elizivle, ¢ rzstuwuticn of e tersea entitled ©y law ‘o veterans'

-~ - - 2 e e .-
re=@upis iZat ra’iis,

ndar £zcticn 3, zn "eligible exzleyee" is entitled to the next
olcuTring WalInldy, unless the Ieparimznt Ziles cempelling reazens for
passin: th tzz U.S. Civil & ssicz.
ine Coo 2 reguirad to cdstermi cls

such ro wculd be r r

Sectica 9 euthoriczes the Ci
1its pr

1 Service Cczzissicn to prescribe rezulaiiczs
sicn

to ezrry out the bill's provisicns.

. b eel & e Ym i T =47 .. 2 .-p A - 2 . 2 o
Sectica 5(i) providss that TLR. 3205 weuld 2znly tc vsoanzies cogurriaz
guris.: 7 zhrea your toricd koginning zfter ninzty d2ys 2fiar en2aTniznI,

- - - -t mie =Y Tap? ™ -4 M ons - - - Y 4 > -
excert. <22t the Civil Service Ccuizission could extend such periocl Jor
one YoiLr. : :

Yo pmesgyes o~ .
B'JC!.: LA i
A nutker of zrovicicns concerning Indfan sreference in Tederal "Indizn

& - bad % - S oo e - ~ p— P 3 z - - - - -~
Servile L hed tesn eznacisd Ty ths Congress during thz 137h =2nd

. ety - - -~ - 3T LI T e -
early ik cen =z (g22 Jor exzzcsla 25 U.S.C. Li-lT). ZHcwever, Ihz
brociest ond mcst wmederna trovision, a2rnd the one ¢n waizh the currans
Indizn rrazrance ragquiremants are pasad, is secticn 12 of the Iniian

~ * —- . A > -} . < [aFe ~ - . o s -t S
Reorgurization Act of 1934 (L3 Stat. 9863 25 U.S.C. L72) which previdss:

"Tr.2 Secretary of the Interior is directed to establish
standards of health, age, character, experiesnce, knowledse,
.ard ability for Irncdians who ma2y be aztointed without regard
to civil-sarvice lesws, to tha2 v=rious tositicns
now or harexftor, by the Indieza OIfice, in the adal

ticz of finciicns or servica:s aflectiing any Indian
wch qualificd Indians chail hersalter nava the prafe

ic
40 appoininent ‘o vecaacies in any such position.”

Prior tno 1372, the Indian preference provision was administered bty

Sa g

the Burzou of Indian Arfairs zs 2tdlying enly to initial appoins-
ments aril not to subsequent prouotions. Ia 1572 the BIA policy wz2s
chanzoed to extend the preference to prermctions, traznslars from

Best Possible Scan from Poor Quality Original



outside the 3T3, and resssismrents within the 3TA which i=proved
proaotional proctects. The n s

The 13 E
the Conrizsionesr of Inmlizn ~ffairs to grant excepticas to In
e = o A c

preference oy ezrroving zae selection and anpaintzenas of nen-Indizn:z
when he concidcred it in the best intsrest of the Burezu, The 1372
policy c¢id not extend Irdian treferance to purely lateral reassigzusnts
waich dié nz: Izircve nromszionzl orossects. Indian preference iz

elso utilizel in ez<a2bdblisihing erplcyee retention registers for use
In reductions-in-fcrce situations.

-

In a3diticn, ta2 21X now eacouraszes trites to con tr st for eonircl

and operztion of mcst 3IA reservation lavel azetivities and the Jzauziyy
1975 enzciz=at of secitica 122 of tihe Iriian Jlelf-letzrminziisn =223
(83 stat. 2225; 25 U.5.C.S. L30f) diracis thes contracting of =oss

BIA activities "ucon tze rejuest of any Indizn trite".

Case Taw on Tniizn Prefarense

Two recent cou*t Cecisions nave uzaeld the validit"'of secti
l 3 i iication to init

2 < : MLy 24
of the Indizn R=orzanizzzica sct, a=2 1
-
e

hires, prozoticns, trazsfers a=d reassigncents.

.(0()
'y .
[
N

On Azril 25, 1374, the Uniteld Siates Zourt cof izg22is for the 2iziriss
of Colimibia in Trs V. .isrIsn, 437 T.23 48k, wrszeld wn umrazorial
District Cour:t dacisicn iz 2 suit Drouzizs oy four Indian 3IA exzslzrzss.
The Court h2li tizt under tTiae 16233 Indian prefereace zrovisica Inilzn
preference egazlies to tiha fillizz of 2l vacamcles in the Z15,
including initizl hires, troostiens, lateral traznsfers, andi rezssizn-
ments in tze Zureau, znd tiat =2 excersticas are2 Doszitla whera tnirs
is at lezst a mizinmzily cuslified czandidate wno is eligivle for Izil::m
prefe 2ce. .

-y A —

On June 17, 197L the U.S. Supre=s Court in a=n 8-0 decision (llortcn <.
Menecari, L1T7 U.3. 535) reversed the decision of a taree=Juiz=s Iistrics
Court for the Di str ct of 2w exico waicn =24 held, in a2 suit o2
group of non-Indian 3I loyees, that the 1634 Indian preferezcs
. provision (25 U.S.C. 72) nai veen irpliedly rezsaled by enacixzans
of Section 11 of the Zzual Tployment Crsortunity Act of 1372 (85 Szzst.
J11; b2 U.s.C. 2000 e-16), --o*‘bitlna dscrimination in most Fedaral
employrment on tae basis of race . .

r~
The Court held tka2t Indian prefersace was not a racial preferaacs
" but, rather,.it was a2n empigyment criterion reasonzcly desizma2d 9
9 -
furtaer the cause of Indian self-govera=exnt zad to =2:e the 3IA
‘rore responsive to tae needs of its constituent grouds.
. . ) - °
R . o 3 \ .
. e b L4
.. o : . - o .
. . . - . . .
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in many cases,
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énce,;- 1Inis : i deeved RO
o~ b 8 - e mme YD T2 .
operz ticnzl z2r, 1275, "Scm2 ini
the ‘prosrza- neld 2t teihlis
and iurthar :esEicns‘éralcurre::Iy in o2

‘CO““'O?"‘c

- . _"— .
be ‘held .n~‘:e':::r Tature.

- ,
- O : .

’. . ’. . c. .. i e

L 4

" - -
Deuartnantal Ass¢st:. 2. Prosram . L. L . cieiceeizs = e
ST ROty Y
This Department is aw_ra ;hap‘the’?ree#eﬂ and hncori decisions
and-the implemantovics or the Indiza™y eir-I2izriinaction. Aot mlll,

o

uron -o a non-Indian. znd. Indlcn

i*i:* to v*071u1n.

gh-Ihiian ermloyees of

tiu Zorsclosed by eithar |

disv S=if-Tetermination . |
srife such assist—_ .
T racome fully
Zrntzzicon zeéssions for
.dduarters loczticns

31 “instructicns which

“desc¢rita the “*“""_: *i'the'1_u1,~.nuln‘—**c;;;;:as is ‘enclocei For

_ your inrorzasicia. o

This ‘procran willk

as
buredus “in ti2 Dezor
Federal a-enc1-s——‘ -

o s A

. Withina the Degartment, fir Tlzoznaot disistance would be
given ‘to comzavizive czroe on Zililcn=) 2IA erpleyoses

when: (1) szkare i3 2 roducticn in 2.0 Yh=r2 ave no cpnortunisiss
for-reassiznsiont witHin <hne ZIA;~(E} o 2etiviity or functicn i3 Tiin-
contracted by = “rite zri the eooic2e's rositicn i being akolisnsi
end (3) it ic imgerasive o Tezssism an ernliras tecaurs of cerszin
hardstips such as iil-realih, loss of ‘el with a trits, or
other coTelling c-rc::s::n:aa. f{:a‘ o) would te m=le o
€zzloyees under the memdntory slacTmanv T T
Secondary prioriiy plzcamant assisizace :cufi»be a.forhed to co—catilive
career and cereer-coniitionzl ZISreunloyees who 2zn damonstrate tThat
thkey no lonsgar rave =2n orportunity Ior cara2er advancezsent in the Surezu

because of Indian Ure‘erenc- re*ul-ulons.

-

jt, ani with loca'c:.ru

:l"::::ept ":Lthln otl:er
r:1:315n_:nub 1n Otner

-
— —
—— - : e - Armea . ~ -
Recor—endations R - e e e o e

‘We are ovroszd to the enazctrmant of H.R. 5L65. Since the Darartrent

Is comitted Yo its zssistances presTom, we tslizve that this aveilszzla
edminhistrative scluticn shoull te zlopted z=mi iried tafore any
solutlons ere—meniated by lezislaticn. In cur Judgzent, our prcgran,
when- iz le:e“t°i will meet’tre objectives cf H.3. 5UGS.

-.-—;- ~ - -l e e - e = - -

In: oixr” Juﬁaaeat enactx

a.dverse m°ct wTon the .:e:r”' c2nt:

ant of this lefislaiicn may result in an
it does not differentiate tha

feed exong ecrvlceyees rer varying decrees of 2ssisiance; and it Drozoses

an adminlsuraulvu proc=2ss winich =2

_—— - -

. -

-
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~our views to thcse wo asec--

ca 2 cculd have a widesoread 1

Applicaticn of H.R, SlES te tha fillinz of positions inter
throuszh reassismment or pre=cticn csuld go beyord any simi

Dq nt .

tic
upon thez prc:ess obl 411;135 peciticas threusheut tho dava*tm-“..
v

nally
lar crmploy-

ment preference actcrisd under re-employmant pricrity or separatasd

career exzleoyez prosramsg of the Civil Service Cczmission.:

The bill zr=ats, In ze2ti ,
to all "e”.‘"o1° efployzas” of BIA, resardless of th T2

icn 2, 3 tually *eniato'" e:nlcy“°

at richts

ic
articular

\1

W

occupational si Lagi Ze 2% wounld troviie candztory “‘ﬂﬁe"ﬂnu rizhts
to individuzl:z wiac miznt wish to lazve 3iA vagzuse ihdy anticinats
career cbsszcl2g Dut wno have not actuzally baen discloced., Wa would
note tha*t 2 sizpificant 3istineticn axisis betwesn perceas who ars
actually diszlizcsd throush Jercal creocedures znd these whcse opTer-
tunities are either limited or mizgat te lizizted by iniian preferernce,
Enactrent of this lezislaticn may cetentizlly affezi tha BIA crogrzm
capability in tizzi it could derriva tha Zureau of Indian Affairs of a
number of hizhl:y expsrienced emdicreas wiih techniczl aad mznazorizl
expertise at 2z ziza when thair szills z:ni experience are most nazded
by the 2T7A, e talieve thzt tha Isgartmantzl) srogrzm new n2aring
implementz2tion will provide a -zeanirgiul ani gradual prccess for oute-
plaﬂembnt. , .

With resari “c th2 rrovisicns viich 2cngarn the Noparimant of Health,
Education a2nd Welfara, and the Civil Service Ceczmisszicn, we defer in

(D (0
%]
.

The Office cf Yz2naze=mant and Zudzet has advised that there

obJecticn to th2 prasanzatizn of this report Ircm <ae staadpoint of

tha A"’nzzv-au-c"* prssrac.

lsﬁiai ‘Sécretary of the Interior

Honorable Pavid N. Henderson .
Chairran, Comissee on - .
Post Offlce ani Zivil Serv1ce .
House of Repra:zentatives .
Waskington, D.C. 20515 : .

Enclosure : : .

is no
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WASHINGTON, D.C. 2020

. ' ' . October 17, 1975
PERSCINIEL MANAGLIEYNT LITTZIR XNO. 75-40 (330) .
SUBJECT: Departmencal Care;r Place.enc A5>1stance Program
Regulaticus :
To: Personnzl Officers

Attoched is an advance copy of tha Departmenzel Career Placenent
‘Assistauice Prograa (CCPA) Regulations. .

The procedural reguirements of the regulations are effective the
datc of this PXML and are to be incorpecrated into the Departaoental
Manual pending receipt of the published roguiations.

Traininy sescions will be conducted for all servicing personnel
offices of the Dnv rtoent to provide guidance on che implexzentation
and epwraticn of DCPA. A schedule will te published in the near
future listing lecatioral sites and dates for traianing sassicn{.

-~ /; . q
Qe METg~—A

Di *ector, Organizaticn an
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Attachinents B o -

-

INQUIRIES: Mr. S. Donald Youso, Division of Organization and Manpower
Managcment, Room 5023, Extension 7764 : . )

DISTRIBUTION: Bureau Headquarters
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- Deoartmmﬂ of the, Interior

: . DEPARTMENTAL M ANUAL - |
Personnel . . ‘ ’ Pa;t 379 D Additién to 70

cfrulizenc, Svidction and
1 —~on

Chapter 330 n

nc (P~w ral) 370 nf 330 1,

Subchapter 1. Circer ?lacensnt Assistance Proaram.

.1 Purpcse. Tiis chapter describes tiie Departmentwide Carcer
Placeomon: Assistange Frogran winich nrovides placczent assistance
to CIISLJI conicyess of the Dapartaent. Tae Degartmentwide Carest
. Placement Assistance Program (0lFA) prO"lc‘s the primary method
throuzh which emioyess can a;plv and be considerad for placament
assistanc It is the intent or the Department to prov1dc continu-

ing carcer o“uorh“.1:1:s for ail ezploysss. In the past, situaticas
have existed in ths Departmont whese certain activitiss wers

expanding. At the same time, cother activities were faced with

reduction-in-Jorss situations. Tals program providas ceorcinatien
of Departmentwice movement and placemant of exployees fron one
.act1v1ty to another. . .

- «2 Policv. It is the policy of the
placoment assistznce to employess uho
reduction in force, contracting out of

ChainZss in ovsricos emplovients, ang

=ent to provide maximun
sers are ariscted by
artmental ‘L‘ctlon>,
nlezentation of Indian

-
- e
ar

preference in the 3ursau orf Iadian .f ai rs.

«3 Covsraze, Scone, Relationshins znd Defiritions. S

A. Departnentwide Carecr Placezent Assistance Progran.

(1) The Derartment Career Placezent Assistance Progran
(DCPA) is the mechanism through which the Dapartzent assists
emplovccs who qualify under ths prozram eligibility criteria to

find other employ=snt in the Departzsnt.

"(2) The terms and provisions of this program shall apply
to all eligible cmployees without regard to age, race, celor,
- religion, sex, national origin, or any other non-merit factor.
(3) The Carser Placement Assistance Progran is an ex-
tension of and a supplement to axistinz Department and Civil
Service Comnission policies and programs and is not intended to
supersedec or negate other Uspartasnt or CSC requirements concern-
ing placexzent assistance.

TS —
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Chapter 330
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Subchapter 1. Cirser Plocensnt Assistance Prooranm.

.1 Purpcse. Tiis chizpter describes the Daspartmentwide Carcer

Placonzns Assistanze Prograr which rrovides placozent assistance

to eligible cmnicyrres of the D2rartacnt. Tae Dezartmentwide Cares
. Placemont Assistance Program (olfA prO"'d‘s the primary method

through which emnioyzss can agply and be cornsiderad for placament

assistance. It is ti

o
ing carcer opporiusnit
have existed in the D
expanding. At the sar
reduction-in-Jorss situ

rarb‘-n'

tions.

1"'.2, cther activities

s for all exnlovess. In

tae sast,
wheTe cortain activitias wers
were Saced with

P
e intent OI the u‘“’"'t...:nt <0 provldc contln_- )
i situaticas

Thls prosraz srovicdas ceoorcinatien

n
‘of Departmentwide movenment and placemant of ezployees from one

. activity to another.

L st Rl TR

<2 Policv, It is the policy of the Department to prov
pla 2ment assistauce to cmployess whose careers are aIiz
reduciion in force, contracting out of Desgartzmental fun
Chiainzss in ovsrsels emnloytient, and the ~*v1c:cntat10n

prefercnce in the Jursau of Indian afrairs.

O 0O 0 K

enshins zad D:f1r*t'o" .-

M

Alqe
[-3 e

Fae

«3 Covesraze, Scons,

A, Departmentwide Carecr Placszent Assistance Progran,

(1) The Derartnent Caresr Placement Assistance Prograa
(DCPA) is the mechanism through which the Department assists
employees who qualify under ths progran eligibility criteria to
find otnher exployzent in the Departzent,

" (2) The terms and provisions of this program shall apply
to 21l eligible cmplovees without regard to age, race, color,
religion, sex, national origin, or any other non-msrit factor.

(3) The Caresr Placensnt Assistance Program is an ex-
tension of and a sudplement to a2xistinz Departzent and Civil
Service Comaission policies znd programs and is not intended to
supersedec or negate other Dspartasnt or CSC requirements concern-
ing placexent assistance.
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. (" Department of the Interior o
. , . DEPARTMENTAL MANUAL  ° .
Perscnnel : ) Part 370 D'f Additinn Ato F2f

Recruitnmient, Selcction and

Chaoter 330 Dlararnane (Nanawal) i 370 bM 330. 1.33

"B, Basic Recuirczont. Under the DCPA, employees who are
eligible tor anc nuve uraniied for career nlacement assistance,
will be afforded maximum: considerition for vacancies threoughout
the Deparzzent. It 1s tac responsibility of ecach servicing
i

personnel cifice to.insurs that DA anplicants receive priority
"considsration for all vaczaciss for which thay ars qualiried,
and at geogrzpihical locations where thcy have indicatesd availa- .
bility. .

c. CaLcno*v I Placament ﬂss1s::1c=. Catzcory I placexent
assistance trovides -z.b.o‘c ch;-;-:::s ccnsidsration for all vacan-
cies at Lhcir currsnt grade level Departmentwide, rfor which they

aw

qualify, and oIf2rs placenent oppox::.z:v in 2 continuing position
when there is an avzilable vacancy waich matches their grade level
and geograpaical lecation prefsrencs. Category I placemsnt assis-
tance will bes ziven to coipetitive c-r:ér and carssr-ccncitional
erployess of the :partm-n~ uncer the following circunstances:

2
U

(1) Vhen an empioyes is faced with loss of job caused by a

madiimtblae Jwn - Lawnaa - . . - - e
- WU LW os - b - ww @

(2) tYthen an employes of thes Zureau of Indian Affairs rust be
Teassigned becauss ol Jdocumentsd life or health threatening
circumstances bz2yvond the emploves's control, and when reassignment
cannot bz cffcc::i within the 3ureczu by reason of the opsration of
Indian prefecrence. ) .

(3) Vhen an employes of the Trust Territory of the Pacific
Islands in displaced by a Micronssian and must return to the
Continental Unitad States.

(4f Eligibility for retention on a DCPA List for Category I

.placerent assistance is limited to a two year period.

»

D. Categor II Placsment Assistance. Category II placenent
assistancs proviiss ciljiole candlidates coasidaration for all
vacancies at thsir current grade level Departmentwide, for which
they qualify. Tategory II placement assistance will be afforded to

- employees of the Dspartment uncer the following circumstances:

(1) ‘then career and caresr-conditional employees of BIA
can demonstrats that opportunities for caresr advancemsnt in the
Bureau of Indian Affairs are not possible because of Indian prezz-
Tence regulations.

..
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instatcr::t.etlzib"

Continentai TUnizzd

Government o2
‘wishes to re

Amaerican Szina
z.:r1 to the Centinental
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L
<

fxrlinring

(®)

progran, and refe“j

cannot b plocad »sona2i of
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(2) Employess who receive a specific notice of reduction’
in force must coply for tie progrux no later than 30 calendar davs
after the date of recsipt of ths RIF notice in order to be eligible,

#

(3) Employzes anpl
vnder the provisions of 370
Septezber 30, 1575, in orde

'1 330, 1.3D(1}, rust do so by
r to receive coasideration.

(4) Caresr or carser-conditional emnloyveces of the Buraau of
Indian Affairs, not eligible for I“u-“1 prc:cr:nc* smploysd aZlter
the Suprecme Court decision (Mancari vs Morton) of June 17, 1874, a
not Cll;lJl“ for Category II Assistznce. This does not chviate t!
opportunity for placenant a551stan*~ under the Category I provisions
of this chapter,

3]

-~
~

v
(1]

-

C.* Application. , - _ ‘

(1) Application is voluntary on the part of eligibl~
erploysss, and only those wio are willing to accept employmeat at
other activitics within the Departmznt siwuld apply. .

(2) Uhen an eligibls 2zploves acplies for the DCPA, the
losing serviciny serscune! office obtzins an updated 3F-171, 2
supervisory °v"l¢:czon, and a ccmpleted Carszer Placement Assistance
Fornm DI 1832. Tais fora is includsd as a2ttachzent A to this chapter,
and stould teo obtained through the usual suppiy zhaznsls. Until
Tegular stock or DI 1S32 is obtainsd, the Zorm 2av bs raprocdulsd
locally. A copy of SF-171, a copy of the surervisory. -V~1uhti91, arnd
a copy of DI 1S3 are sent by the losing personnel cffice to :he
Bureau Headguarters for appropriate action, A copy of DI 1832 siould
be given to the eaploves., A copy of DI 1832 will be retained by the
servicing personnsl office. : .

(

(3) Eligible emploveés will be given a choice in selecting
geographical arcas where they are willing to work. In the applica-
tion process, the losing persoancl oifice should advise appliczats
that a broad grcogzraphical preferencs area will afford increasad _
opportunities for slacoment. thowever, applicants rmust e cautioned
that completion of the aoplication forn requesting placenent
consideration in a specific ge=ographic area nm=ans they must accent
a position if offercd in that particular geographic arsa. If they
do not, their nanss will be removed from the DCPA List and they w111
not be eligible for the progran.
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(4) Eplovesss rzy arnly for not mors than three occupational
series for whis. ifnsy ave vuzliried and available which do not
excecd their yuves-nt zrole lsvel or the crads level held at the tizse
of ths rsductiv:-ir-forse action. fiaey may also anply for accept-
ablc iowsr srads rasitl cr which they qualify. Cnployees may =n
. ch temporarily prozoted.

(5) Apnlizatioas nust be subaitted to the Burszau Head-

‘quartsrs as soon 2 ;onsibl: prior to the proposed dats to terainat
the ernioyes o 12 allow foT reassiznmznt in a hardship case. Tk:
. Bureau Ceresr v rziz-Placenent Assistancs Cosrdinator will review
the arplizztics oo Jeterr:

exhausted, This zmust oo ncconnlished 1o later than 29 davs uft‘r tha

vy then will the reguss t ne forwardsd o

application is wecrived, -nl_

the Dspartment. IS placsient assistancs is regussted because of
‘medicz] ressons, 23 statenent froa a medical doctor rust accompany
the applicatica.

D. Emnloves C ust ceooperate with and
keep their servicivg ised of currsnil 2dlrass
anad t:.:'z‘.'::un: - ST duitd, |ncv Wwus L livtlf.v
such office irus sn thc" are not available
to acce,t Dopurimen hey de ccide to withdraw as a
particircnt in the program. .

E. Cownsslinz, - I o

(1) Eligidle emploveass will be counseled, by the losing
personnsl offiz-, rcgnr;in; their rights and obligations under the
DCPA and will be provided infornatiou about Depzrtment activities
in which they havs exprasssd in interest. If appropriate,
applicants should also be counseled on the advantags of considsring
lower grade positicns bscauss of the additional opportunity for
Selection vwhich will be afforded. Upen corpletion of the couns~11n0

-

AT
H, 2
rt O w

session and p!t;&rStIOJ of the Career Placexent Assistance Appli-
cation Forus, Di 1S32, bzoth the applicant and the repraseatative of
the servicing psrsonnsi cffice wili-sign the forms.

(2) Tuis couas=ling will be irportant for all emnlsyses,
but especially for smnloyess of the Bureau of Indian Affairs who ars
applying for Caternory II placensnt assistance. These erployess nust
receive guidancs re anding caresr opportunitiss, and it must be
dctctm:n:d if the exmloyee has other carssr intsrests, or specializad

skills or experience which can be identified. These applicants -

Best Possible Scan from Poor Quality Original
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. reasonabls period

should be advis=:
provids immediate
be allowal for suloinbl

realistically, it may not be possible to
and a rcasonablc lcngtn of time should
i

licunt fails to reccive an offer after a

¢ (2J3-30 durs) znd the losing servicing
ines that 1t is unliliely that placsment will

ize of the orizinul area or -the ecmployects

a ility (pcsiticns, locations, or accsotable
vee will be coriseled on the various possi-
13 cpportunitis=s rfor placemeont.

«

(3) “aen an ap;
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-
o

personnsl ofrice
be nads pacause of
restrictions as to
grads level) the =x
bilitiss of increusin
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F. Preparation and Distributicn of DCPA Lists.

(1) Caresr Placemant Assistance Progran Lists will be

. preparsd by the Departmental Carzer Placemsnt Assistance Coordinator

Y

froa the application rorms {Attachmant A) provided by the Head-

quarters Offics otf sach bursau, and will follow tie format f-und in
Attachmeont 8, Covies of the list wili bs distributed To 2ach mnjor
servicing perscnnel orfics Uspartmeontuidsz, ond to sagihi Bursau (sl
quartesrs 2s listsd in Attolirsasnt C. Tie scrvicing personael
offices ars responsible for further Zdistrihution of ths lists to any
office under the jurisdiction which cxercisss appointing authorizy,
(2) Ths lists will be divid=d into two grouds, individuals
eligible for Cateojory I plzcement ceasidsration and imdivicuals
eligible for Cat=;ory 1I pluacsment considsration.

(3) A new and complete list of current applicants will be
prepared and distributed 2t the beginning of each meoath. Pericli-
cally durinz ths month updats information will be distributed by the
Departnental Carser Placesncnt Assistance Cecordinator.

(4) Lo
Dcpar;w~ntal Ca

ag personnecl officss are responsible for kesping the
made in the lists.

Placerment Coordinator informied of changes to de

"1(/)
’...

G. Sclcctions from Carssr Plzcensnt Assistancs Prozran Lists.

(1) then a servicing psrscanel office receives a DCPA List
of eligibles for rlacensat C01Sld rat*cn, the list will be scresns:
to deternine if thers are applicants whose skills match existing
vacancies., )
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(2 s2ning thes DCPA List thsre ars applican:s
) whose skilts ss5, reaussts will be rmads for the SF-171l's
of the avai 5. Coftact is mads dirsctly with the
the Deparic cordinator to obtain the S¥-171's,
(3) Catzzory I und Ca t:g Ty II applicants will be f‘orl--,
.as a ninimuel, this sams considerativa as cligiblss on an Interior
Reenpleoymsnt iricrity List in evsry locatlo, for waich thev have
indicated aveziezilizy., Selections of DCPA applicants must be in
accordancs with thie procsdures governing selscticn from a WL as
describac : t2r 330, 3Subsucotar 2. Catezory I and Catsgcry
IT epplicunts may be seslscted nonccnpstitively for lateral reassign-
ment or for zlicoemant in positicns of 2 lower grade level.
If ths appoin nouncss a position throuzh merit
prozsticn Lr I znd II oppliconts must be entsred
into the preu . d given nzximua censideration Tor.
placszent., : ' N _ .
{3} Ss2leztinu: frez the DIDY T2-s- —mw=a to o=l in -
catezory ord-r. Parsens in Catsgorv I must be seisctad befors
. perszans in Catsgory I1. “e losing activity will reslease employvess
within two wz:sis after zositions ore accapted, or in no case later
than 30 days withcut mutual agreement b::wc:n the reieasing and
gaining activitizs, .
.
(5) It is the rcspﬂn51b111tv of each bursau headguarters
to monitor placsment efforts within their bureau., If Category I
applicants are not placed withiin 69 dzys afrer districution orf a
DCPA List or irf Catcgvr I1 applicants ars not placed within 120
striouticit of a DCPA List, the 0ffice of Organizaticn

r
days after d
and Personnse

d

1 aragcr*wt 121111 review the placement efforts of eacn
bureau and dert:rmine ths appropriate action required to effect
: Placement. Such measurss for Catesory I may 1ncludc, but are not
linited to, zction oy the Offizs of the Sscrarzary in imrosing
Departientuwide niring restrictions fer specific occurations,
locations cor orjanizuticus, directsd placsment procedurss, or othsr
action which will be nvc:ssar) to cifect placeuent. Bureau
personnel offizers will be consulted prior to implensntation of
extended placszent procedurss.

Q..'J

Best Possible Scan from Poor Quality Original
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‘H, A Valtd O¢for. A valid offer is the offer of a continuing

position by a .u:rrirt.citai activity uvhich mesets the grads level(s)
and loc::ion{s; Tor wiica the enployse nas applisd orovidsd tas
offer includas payment orf travel ahd transportation exponses eitier
by the gainiu; or josing erfrice wasa relocazion is raquired. Cnly
one position orlsr will he nade to 2a applicant e2li iolc ior either
Category I or Catesjory II Plzcement Assistance, -

. I. Pavment of Travel Exnensss. As a general rule, the losing
office will ray fuos epniicaols travel and tronsportation sxnenses,
However, arranjrments may s nade, larough negotiaticn belwesn the
gaininz and losing oifices, for cost sharing or travsl expeasss.

J. Rezoval Fron the Prozran. ¥When an applicant accepts a
position, dsciinss 3 uesignated vaiid olfer as spacified in
paragrepihr 370 DUl 337, 1.2, fails o k2ep the losing ssrvicing
personnsi ofrfics Informad of iisfher whersabouts, or recussts
voluntary removal from tae wmrogranm, tiae losing servicinZ psrssnnsi
office u;ll fmmeliziely instruct the PBanzrimant (aresr Plocazant
Cooréinator o vumave the applicunt fron Thie progras. 719 the extsnt
possible, DCTA Lists sheould conziain oaly availabies eligibles. In
view of this, the alove notificaticn should b= mads inizially by
telephone, This will be Iollowsd by a confirzation mezorandum
stating the avplicant's rmaxme, organization, servicing pscsonnel
office, and ths rszson for razoval. . )

K. Records znd Ranorts. o -

(1) Losing servicing personnel offices will maintain an
individual foldsr on ezach employes zpplicant in the D=partm:ent
Career Placszent Assistance Progran. Tiie folder will be ma2intained
for a period of one year after the applicant is removsd from the
progran and will contain the zollowing information:

. (a) A copy of the Caresr Placement Assistancs
Application Form. (DI 1832).

(b) Dates of counscl ng, and nane of individual
providing counseling. .

(c) Position title, series, and grade at time of
application. .

R g it e & e e oo

Best Possible Scan from Poor Quality Original
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(d) Copies of any general or specific reduction-in-
forcs, separaticn or d=iiotion notices, functicazl transfer of:iers,
and declinaticns. : : ‘ : .

(¢) Offers roceived, accepted, or dsclined and froa

which organizaticns or activities.

(f) Reasons for declinations.
: (g) Date removed frem ths Progcran and the reasor.

(2) Each servicing p=arsonnsl office will submit a 60 day
tziling placement effore

report to thoir bursau hzaduarters detailing
that have been iiade rfor applicants of the DCPA.  The report will list
the total nuiler of Category I and Category 1I zpplicants considzrad
and the successiul placesnsats mads.
Consolicdatsd rororts will be submizeedizo the Dire ctor, Offics of
Organization cnd Personncl Managzezeaat by each burcau heoadquartsrs,
- L d
bd -
- * L J
, . : o
- e o @ » es - .
L 4
L 3
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. : Attachrment A

. »

DUPART'WNT OF TV” TNTERICR

C"\'-.'m
Los sdans b

CAREE2 L ASSISTANCE APPLICATION

This form is designed to be used by individuals apolying for the Departmental
Career Placement Assistznce Procram (DCPA). Apolication is voluntary on the
part of c¢lizible employces, and only cuployees applyiug for the DCPA will t=z
provided placensnt assistarce, The information contained on this form will

be used to eztablish eli~ibiliIy and provide placement assistance for applicants
of the DCPA as provided in 379 DI 33U.1. : )
Form will be ccmpieted in triplicate. One copy is retained by the servicin
personnal cifice; one ccpy is given to the applicant; one ceopy is forwarde

to the burezu hecadquarters wicth the SF-171 and supcrvisory evaluatlon.

- To be comp1e~ed by serv1c1n° personnel office in consultation with employee.

I, PERSCUNAL DATA * -
1. Name:
2. Position Title: .
3. "Organization énd Employwent Locatlo;. ) ) ’
) &4, Service Coaputation Date:
Year Month Day
S Category.croup: ' T . e :
(I or I1) : .
) 6. Reason for Requésting Assistance: .

7. Special Family Needs: Health, Schools, or other unique problems:
net -
. ) - .... =. -"ﬁ:.."- *- .qp .
- .'- R Y _Po .

——



. . =, ’ :
. II. FOsITICHS (:,! A 4 -

-
.

> . » -

* The positions belew are those for which the employce is qualified under
CSC Handbook X-113 and in which the employee has expressed interest.

Pay Plan Series Graée(s)
1.
2.
3. . .
Lowest Acceptable Salary
Lo&est Acceptable Grade
III. LOCATIONS S - IR

Indicate below the geographic areas wherc the employee is available to work.

1.

2. ‘ ' o

If an employce daclines an offer of a position and grade and locaticn for which
8pplication is =ade, the applicant will be resoved frexx the prozram.

All applicants must keep their servicing personnel office advised of curreat
address and telephone number where they can be reached and if.for any reasen
they are not available to accept Departmental employment. Enployees who fail

to keep the servicinz persomnel office informed of their whereabouts and caanct

be located will be removed from the program. .

.

Employee's Signature T ‘Date
Personnel Office Representative's Signature Date
-Servicing Personnel Office
. L] . . . ..
L 4
[ ] '_ L ]



- . T _ : Attachuent B
DEPARTIIENT OV YRk TLERIOR,

CAREER PLACEHENT ASSISTANCE PROCRAM ELIGIRLES

Name (2) Present Pay/ (3) Title/Duty (&) Cthec Serles/ (5) Category (6) Accp. Geog.:-(7) Accp. (8
, . Series/Grade Station Srade Qualified Group Location Grade
ey, C. B. . GS-341~12 . . Admin, Of£, =~ 3¢2. 111,12 | I " Az, 4 . GS=11 .I
) . o Tucson, Az, 343~ 11,12 . _ NM ;
i ‘ . . \J *
% ) . AR
S . b M + R e . l;

i o .

¢ Scrvicing Personnal-Office number identifics the office which submittcd the Career Placement Agsistance
! Application. Sea Attachment C for listing,
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B & 01
T IN19
1404
1103
INO2
INO9
INO91
IN092
IN20
IN20P
IN20D
IN150
IN151
IN1352
IN153
IN1SL
IN155
IN155
IN17
IN05
INO550
INOS0%
IN0526
INOS552
LOUOL
INOS2
INO0S3
INOSL
IN1OE
IN10E1
IN10A
IN1OG
IN1OK
IN10F
IN1OP
IN1OM
IN1OJ
IN100
. IN1ON
INO7
INO710
- INO701
INO702
INO703
INO70%
INO705
INO7C6
INO707

. Bureau

SERVI

bl

CiNG rLl50iiis

LoV PR U

L CITiICZ

Al i e e a e

IDEYTITZCATICﬁ COSLS

Office of the Secretary - Division of Personnel Services .
Alaska Pover Administration
Southeastern Power adaministration :

Southwestern Pcuwer Administration

Bonneville Poter Administration
- Headquarters Office .
- Pittsburzh Office

- -

Burcau of Mines

Burecau of Mines

Burcau of liines - Denver Oifice
MESA -~ lleadquarters Office .

MESA -

Pittsburch Office

MESA - Denver Ofiicz - *
Fish and wildlifc Sarvice - Headquarters Office
Fish and Wildlife Scrvice - Pertland Regicn 1 .| ’
Fish ond Wildlifa Service - Albuquerque Rezion 2
Fish and WildliZe Service - Twin Citics Regzion 3
Fish and Wildlife Service - arlanta Regicn 4

ish a2nd wildlifc Scrvice - 3eston Rezicn 5 )
Fish and Wiidlife Service - Denver Region 6 -
Bureau of Outdoor Pecreation '
Bureau of land lianzgement - Headgquarters Office
Burcau of Land Manzgzement - Alasla State Office
Burecau of Land !anagement - California State Office
Burezu of L2ad Manczement - Oregon State Office
Bureau of Land lapasement - Denver Service Coenrar

Seoluzical
GEULOVLCHL
Geoloziczl
Geolozical
Geolozical
National
Narional
National
National
Naticnal
National
National
National
National
National
National
of
of
of
of
of
of
ot
of
of

Burezau
Burecay
Bureau
Bureau
Bureau
Bureau
Bureau
Bureau

Survey =
survey -
Survay -
Survey -
Survey -

Park
Pzrx
PGL

Park
Park
Park
Park
Park
Park
Park
Park

Service
Service
Service
sarvice
Service
Service
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United £ tes Department of the In - rior

TBURLAL O INDIAN AFFAIRS
WASHINGTON, D. C. 20245

IN REFLY IG(ER TOS

| | AUG 71975
To AiL Tribal Chairmen:

Indlan_preferencq, or employment in the Bureau has ranked
VeTy high amoiig the major policy issues facing the Bureau
during the past two and one-half years. Now that the

Supreme Court has upheld_employment preference for Indians ,//

a secondary question of how the détermination 1is made as to

wino has Indian preference must be faced. The present criteria

of 'one-fourth degree of Indian blood of a Federally-recognized
tribe" which was established by Executive Order, has been -~ e
challenged through administrative appeal and as of April 17°
1975, by court action.

R

In October, 1974 I established a BIA Study Committce to
~give me a recommendation as to how we should proceed to
more effectively advance our Indian preference policies
including a thorough review of the existing policy state-
ment. The majority of this Committee recommended that the
present policy be changed to more accurately reflect the
preference requirements set forth in Section 19 of the
Indian Reorganization Act (IRA).

In December, 1974 I requested that the Solicitor research
the questlon of Indian employment preference and advise me
concerning the legal basis for the administration of this
policy. In April the Solicitor issued his. opinion which
advised that the Indian Reorganization Act of 1934 contained
the primary statutory basis for Indian preference, and that
this Act did in fact supercede the Executive Orders, upon
which the present policy is basecd. According to the
Solicitor's rescarch, the Burcau's Indian preference policy
in terms of qualifications for BIA employment, must be
expanded to provide ''preference' to all mcmbers ot tribes
organized under the Indian Reorganization Act of 1934
regardless of degree of Indian bloced.

The cxpansion of Indian preference employment eligibility
represents a significant policy change for the Bureau. The
Solicitor has advised that some flexibility does exist for

o . o]
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the extension of the "tribal membership'" criteria to other
Federally-recognized non-IRA tribes. Before we start the
action necessary to make this policy change, I would like

to have an expression from you and your Tribal Council on

this matter. Based on the recommendations from the Committee
I appointed to study this matter and the research and findings
of the Solicitor, I am proposing that the following be

adopted as the BIA policy for Indian preference in employ-
ment:

"An Indian has preference in initial appointment,
including lateral transfer from outside the
Bureau, reinstatement and promotion. To be
eligible for preference, an individual must meet
any one of the following:

(a) a member of any recognized tribe now
under Federal jurisdiction, or

(b) a descendant of a member of a Federally-
recognized tribe who was on June 1, 1934,
residing within the boundaries of any
Indian reservation under Federal juris-
diction (For purposes of definition, the
residing of either the descendant or the
antecedent members satisfies the require-
ments of this provision.), or

(c) one-half or more Indian blood, or

(d) an Eskimo or a person descended from the
other aboriginal peoples of Alaska, or

(e) a person one-fourth or more Indian blood
who 1s a descendant of a member of the
Five Civilized Tribes in Eastern Oklahoma
and the Osage tribe that have not organized
under the Oklahoma Welfare Act, or

(f) a person of one-fourth degree of more
Indian blood of a Federally-recognized
tribe who was eligible for "prefercnce"
under existing policy as of the effective
date for this new policy."

of the 1934 Act which would mean ‘that only members or dcscenda
of members of tribes organized under the IRA and other related
acts would be eligible for employment preference without

“The alternative would be to follow a very strict interpretation
Ats
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regard to degree of Indian blood. The following represents
the optional approach to the proposed policy:

"An Indian has preference in initial appointment,
including lateral transfer from outside the
Bureau, reinstatement and promotion. To be
eligible for preference, an individual must

meet any one of the following:

(a) a member of any recognized tribe oxrganized
unden the Indian Reongandization Act and
othen nefated acts now under Federal
jurisdiction, or

(b) a descendant of a member of a Federally-
recognized tribe organdzed unden the
Indian Reongandzation Acl or olhen
nelated acts who was on June 1, 1934,
- residing within the boundaries of any
' Indian reservation under Federal juris-
diction (For purposes of definition, the
¢ residing of either the descendant or the
antecedent members satisfies the require-
ments of this provision.), or

(c) one-half or more Indian blood, or

(d) an Eskimo or a person descended from the
other aboriginal peoples of Alaska, or

(e) a person one-fourth or more Indian blood
who is a descendant of a member of the
Five Civilized Tribes in Eastern Oklahoma
and the Osage tribe that have not organized
under the Oklahoma Welfare Act, or

(f) a person of one-fourth degrce of more
Indian blood of a Federally-recognized
tribe who was elicible for "preference"
under existing polluy as of the effectlve
date for this new policy.n

Two things should be noted in your considerations: (1) This

policy change effects BIA employment qualifications only and

has no bearings on program or service eligibility. (2) This

proposal contains a provision which maintains the eligibility
for all persons covered under the present policy.
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I would like to have your response to this proposed policy
change by September 15, 1975. 1If possible, I would like
to have a Council resolution expressing the position of
the majority of the Council on this matter. I recognize
that this is a short time allowance, particularly for a
Council resolution. The reason for the short response
time is that a case has been filed in Federal court on the
very question of tribal membership in an IRA tribe and
eligibility for Indian preference. It is, therefore, very
important that we move as quickly as possible in determin-
ing the new policy for Indian preference and not have the
courts directing the Indian employment preference.

Your cooperation and assistance in this vital policy area
will be appreciated.

Sincerely yours,

“W\MJ(‘&(@

Commissioner of Indlan Af
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UNTTED STATER GOVERNMENT
Memorandum

Area Directors pate: JUL 111975
Central Office Directors

Commissioner of Indian Affairs

Indian Preference Policy <//

Attached is a letter which I plan to send out to all Tribal
Chairmen soliciting their recommendations for the revision
of the Bureau's Indian preference employment policy. This

letter is based on the Sollc1tor s opinion given on April 9,

i would like for you to review this letter 1mmed1ately and
phone your comments and recommendations to Jim Robey on or
before July 18. I regret the short turn-around time in this
vital matter. However, I feel we must get the letter to
the Tribal Chairmen in the mail by July 28 in order to have
their responses by September 1. This very tight timetable

is dictated by a court action on this subJect now pending
in the Aberdeen area.

Your cooperation and assistance is greatly appreciated

Attachment
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To All Tribal Chairmen:

Indian prefercnce for employment in the Bureau has ranked
very high amohg the major policy issues facing the Bureau
during the past 2 1/2 years. ‘Now that the Supreme Court
has upheld the policy of employment preference for Indians,
the secondary question of how the determination is made on
who is an Indian must be faced. The present policy of
"1/4 degree Indian blood of a'Federally—regognized tribe"
which was established by 1934 Executive Order, lias been
éhailenged thfou%h‘édministrativé appeal and as of 4/17/75

Y

by court action, -*

In December, 1974 1 requested that the Solicitor research -
the question of Indian employment prefefence and advisg me
cohcerning the legal basis for the administration of this
policy. 1In Apfil the Solicitof issued his opinion which

" Tadvised that the Indian Reorganization Act of 1934 contained

the primary statutory basis for Indian preference, and that

this Act did in fact supercede the 1934 Executive Order, upon

which the present polic} is based, According to the Solicitor's

research, the Burequ's Indian preference policy;, in terms of

qualifications for BIA employment, must be expanded t&

provide "preference' to all members of tribes organized under

the Indian Reorganization Act of 1934 regardless of degree

of Indian blood.
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The expansion of Indian preference employment eligibility
represents a significant.policy change for the Bureau. The
Solicitor has adviéed that;some flexibility does exist for
the extension of the “tribal membership'" criteria to other
Fedefally-recognized non-IRA tribes. Before we start the
actions necessary to mak? this policy change, I would like
to have an expression from you and your Tribal Council as. )
to the policy that should be adopted. Based on the‘Solicitor‘:

findings there are two primary options that can be reasonably

considered.

Option I contains the basic requirements derived from the
Soii;itor's research. That is that enrolled members of an

IRA tribe are eligible for Indian preference for BiA employ-
ment. Under this option all other persons from other Federally
recognized (non-IRA) tribes qhalify on the same basis as they

do now; one quarter or more of Indian blood.

__¥99tion II would extend the tribal membership basis to all
Federally-recognized tribes as a qualification for Indian
preference eligibility; in other words, the proviso would
be as written, that enrolled members of ali Federally-
recognized tribes would be eligible for Indian preferehce.
Additionally, the one quarter degree requirement would be
maintained primarily for descendants of members of the five

civilized tribes in Oklahoma.

Two things should be noted in your considerations: (1) This

policy change affects BIA employment qualifications only and

P - RS o
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has no bearings on progran or service eligibility.

(2) Each opticn cﬁntains a provision which maintains the
eligibility fér all persons covered under the pfesent

policy.

1 would like to have your response, in terms of a preferred
option, by September 1, }f possible, I would like to have

a Council resolution expressing the wishes of the majority

of the Council on.this question. I recognize that this méy
be a short.time span, pa;ticularly if a Council resolution

is requested. The reason for the short response time is that
a case has been filed in Federal court on the very question
of tribal membership in an IRA tribe and eligibilitY‘fgr
Indian preference. It is, therefore, very important that

we move as quickly as possible in determining the new policy

for Indian preference.

Your cooperation and assistance in this vital policy area

Sincerely,

Commissioner of Indian Affairs
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Option I

Under this cp:ion persons mdy qualify for "Indian Preference"
in seeking employment with the Bureau of Indian Affairs who

meet either of the following gualifications of Indian ancestry

[

Memhers of tribes organized under the Indian

Reorganization Act.

Persons who are 1/4 degree Indian blocd of-a Federally

recognized tribe.

- e S E e w e e e e e e T o e e e

Option IT

Under this option persons may qualify for "Indian Preference"
in seeking employment with the Bureau of Indian Affairs who

“meet either of the following qualifications c¢f Indian ancestry
. Members of Federally-recognized tribes.

. Persons who are 1/4 degree Indian blood of a Federally

recognized .tribe.
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UNITED STATLS GOVER\'M uNT
Memorandum

¢ Mr. James Robey,ioffice of the Commissioner pate: 11 JUL 1975

: Acting Chief Personnel Officer

IBJECT: Draft of Letter to the Tribal Chairmen re: Indian Preference

e ———

I have discussed your draft with Hre. Biily by telephcnes It is his wish
that we proceed with the letter to the Tribal Chairmen which was worked
out in accordance with discussions with the Deputy Commissioner and the
Commissioner. The letter needs some editing and change in format, but
otherwise indicates the thinking of the participants in a meeting last
month with Deputy Commissioner Frankel, Ron Esquerra, Les Gay of Trlbal
Operations and otherss

As a side note on your draft, however, you state present policy is based

on a 1934 Executive Order which was superceded by the Indian Reoroanlzatlon
Acte, This is in error. Present policy and Civil Service Commission
regulations are based on E.O. 8043 signed on January 31, 1939. Personnel
in the Bureau and in the Department are of the opinion the regulations are.
based on an interpretation of the IRA in order to implement the provisions
of the Act in a "reasonable and egquitable" manner, as stated in the present
regulationse.

In the second paragraph you also state "According to the Solicitor's research
the Bureau'’s Indian preference policy, in terms of qualifications foxr BIa
employment, must be expanded -=-="., We believe the word should be '"may' since-
it is an opinion we are discussing, not a court order., The Chairman of the
Interior and Insular Affairs Committee in his letter of May 19, 1975, addressed
to the Solicitor questions whether legal opinions of Associate Solicitors are
binding upon employees of the Department in their official activities, unless
“it has been determined that such opinions are binding, it does not appecar the
Cormissioner is mandated to change policy or regulationse. It should be noted
that the particular opinion of April 9, 1675, was questioned in the lecter
cosigned by Senator Jackson and Congressman Meeds as to its validity as a
Secretarial positions
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To All Tribal Chairmen:

Indian breference for employment in thz Bureau has ranked
Ve;y hiéh among the'major policy issues facing the Bureau
during the past 2 1/2 years. Now that the Supreme Court

has upheld the policy of'emgloyment preference for Indians,

the secondary question of how the determination is made on

who is an Indian must be faced. The present policy of

-"1/4 degree Indian blood of a Federally-recognized-tribe"

which was established by 1934 Executive Order, has been

.challenged thrqugh administrative éppeal and as of 4/17/75

by ,court action.-

In December, 1974 I requested that the Solicitor research
the question of Indian employment preference and advise me

concerning the legal basis for the administration of this

- .
Jd syl e

policy. 'In April the,Solicitor issued his opinion which

advised that the Indian Reorganization Act of 1934 contained

the primary statutory basis for Indian preference, and that

this Act did in fact supercede the 1934 Executive Order, upon

which the present policy is based. According to the Solicitor's

research, the Bureau's Indian prefer%pce policy, in terms of
’7 '
qualifications. for BIA employment, maﬁf be expanded to
provide "preference" to all members of tribes organizéd under
the Indian Reorgﬁnization Act of 1934 regérdléss of degree

of Indian blood.
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The expansion of Indian preference employment eligibility

ALY

fepresents a significant}pdlicy.;hange for the Bureau. The
Solicitor has advised that some fléxibility does exist for
the exténsionlof the "tribai membership" criteria to other

: Fe&erally-recogniiéd non-IRA tribes. Before we start the
actions ﬁecessar} to make this policy change, I Qould like
to have an expression fronf you énd your Tribal Council as
to the policy that should be adopted. Based on the Solicitor's
findings there are two primary options that can be reésonably

considered. _ .

Option I contains the basic requiremenis aerived from the
Solicitor's research. That is that enrolled members of an

IRA tribe are eligible for Indian preference for BIA employ-
ment. Under this option all other persons from other Federally-
recognized (non-IRA) tribes qualify on the same basis .as they

do now; one quarter or more of Indian blood. - .

Option II would extend the tribal membership basis to all
~'“'F'éderally-recognized tribes as a qualification for Indian
preference eligibiiity; in other words, the proviso would

. be as written, that enrolled members of all Federally-
_ 3 Tecognized tribes would be eligible for Indian preference.
d%bﬁf Additionally, the one quarter degree requirement would be

maintained primarily for members of tribes in Oklahoma whose

rolls have been closed for several years.

Two things should be noted in your considerations: (1) This

_policy change gffects BIA eﬁployment QUalifi;ations only and
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has no bearing: on program or service eli_  oility.
(2) Each option contains a provision which maintains the

eligibiiity for all persons covered under the present

policy.

I would like to have your response, in terms of a preferred

option, by September 1. If possible, I would like to have
a Council resolution expressing the wishes of the majority

of the Council on this question. I recognize that this may

be a short time span, particularly if a Council resolution

is requested. The reason for the short response time is that
o | ;

a case has been filed in Federal court on the very question

of tribal member;hip-in an IRA tribe and eligibili;y for

Indian preference. It is, therefore, very important that

we move as quickly as possible in determining the new policy

for Indian preference.

Your cooperation and assistance in this vital policy area -

will be apprecdated..

Sincefely,

Commissioner of Indian Affairs



Option I
Under this option persons may qualify for "Indian Preference"

in'Seéking employment with the Bureau of Indian Affairs who

meet either of the following qualifications of Indian ancestry.

. Enrolled members of tribes organized under the
/C 7 Indian Reorganization Act.
/* ’

4/ iV : ‘
v ';/ . Persons who are 1/4 degree Indian blood of a Federally-

’} (ﬂ }P recognized tribe.
; 'x\’

)

Option II

Under this option persons may qualify for "Indian Preference"
in seeking employment with the Bureau of Indian Affairs wioc

‘—-meet either of the following quallflcatlons of Indian ancestry.

)'

(éy //w . \Enrolled members of Federally-recognized tribes.

]A’.O{ fﬁf,ﬁ/ ' S 4
A Vool . Persons who are 1/4 degree Indian blood of a Federally-

¢ M /Vrecognlzed tribe.
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NOTE: We u- o also listed a fifth option. Thnis option allows for
nation-+ide 4rival consul*ation prior to any [irv decision,
This ccnld be done prior to implemcenbing any of the other
options.

(5) TRIBAL COKSULTATION PRIOR 70 ANY ACTION
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Congrezsional intercst
in any chanpe off nelicy
dackson~ Heess lciter
senhioned Associate
Solicitor's letter.
Copy attached



Attachment - TRLﬁAJﬁT&MBERSMIP {includes Alaska). et figures given
are estimates. '

Total memBership of BIA recognized tribes

- 800,000
IRA tribal membership - 500,000
Non-IRA tribal membership - 200,000
Indians possessing at least one quarter
degree of Indian blood (3/4 of total Iandian
population) - 600,000
Number of IRA tribes'(SOZ curreat roll) - 206
Number of non-IRA tribes (50% current roll) - 278
Nuuber of IRA tribes recuiving minimum of
1/4 degree (generaily no blood degree
rcauirement for bascroll, mecaning blood
degree requirement applicavle persons -
under 18 years.) . ?

" Number of non-IRA tribes requiring 174
minimum (generally no blood degrce
reguirement for baseroll, meaning blood
degree requirement appliczcble to parsons
under 18 years.)

-

Number of Indians at least eighteen years
of age (ratio 4 children to 6 adults) 270,000
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Dear Mr. Chairman:

Historically, the 3Bureau has always granted prefer
Indians in employment. This preference has oveen
expanded within the last few years to include
all vacancies whether for initial h or as
promotions, lateral transfer or ament
"The Supreme Court's ruling in ¥
that this expanded preference
There can be no exceptions TO
importance of Indian preferen
the Bureau's criteria Tor esx
preference.
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A number of laws established Indian
beginning with the estvablisnment of

regulacions were issued and appoinvi
which included instructions for cdetern
This process resulted in an Zxecuvive

President Roosevelt in 1939 wnich allo
appoint Indians of one-fourth or more’
to positions withoutv regard to Civil S
rules. The Bureau throughout the years

blood guantum regquirement and the additi
that the applicant must be a member of a
tribe in establishing its regulations de
enployment preference purposes.
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Our personnel regdlations nave been dullt around T
ment since 1939. The Civil Service Commission expa
preference to reduction-in~force actions in the ea:
using the same criteria to determine who is an Ind
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We have used this criteria to grant Indian preference
appointments and more recently to identify employees entitled
to preference iIn promotions.and other personnel actions.
Recently, a number of studies have questioned the one-cuarter
degree requirement. The oint out that the Indian Reorgani-

& q Yy p 2]
zation Act, the most recent law establicshing Indian preicrence,
defines an Indian.using different criteria. Under the IRA,
Indians are:

¥
(A) all persons of Indian descent who are members of
any recognized Indian tribve now urnder eaeral
jJurisdiction.
(B) all persons who are descendants oF such members
who were on Jure 1, 1934, residing within the
present boundaries of any Indian reservavion.
(¢) al1 persons of one-hell or more Indian blood.
(D) Eskimos and other aboriginal Indiens of Llissia.
The IRA definition has no eifect on Tridbes that diId not accens
iv.
I need your views and opinions. Do we need to chanjze our
present one-guarter degree requirement? “he altitérnative
would be to use IRA criteriz for those Trives orgenized uncer
that Act and another accepiable criteria for non-I34 Trilbes
(perhaps the present one-quarier criteria). This nmulilple
system in identifying individuals eligible for Izndian 3Jrcrfcecroac
admittedly would ve more comblex ©T0 administer from cur Holas
of view. This, however, is not the real issue. Whatever sysve
we have must be consistent with law and to the maximun extent
possible with the desires of the Indian trides and their peosnle
I would appreciate your views on changing or retainiag our
criteria of using one-guarter degree Indian blood andé membversniD
in a Federally recognized tribe to identify Indien preiercuce

eligibles.

Yould you favor retaining the present

or adopting the IRA alternative or seexing lezislation
implementation of other criteria. Could I have
within 60 days.

Sincerely yours,

Commissioner of Incia

e
SO Gaeo

your views

one-quarter recuilrement,

o



Uni(od'States Department of the Interior

OFTICE OF THE SOLICITOR
WASHINGTON, D.C. 20210

_ IN REPLY REFER TO: j - B kig. 973
By
Memorandum \
To: Commissioner of Indian Affair;
From: Associate Solicitor, lndiah'Affalrs
Subject: Definition of "indian"'for Preference :
Eligibility | | o

By memorandum dated December 9,.1974, you requested an:
opinion on the legal constraints on the definition of the
. term "Indian" for purposes of employment preference, so
as to aid in deciding certain appeals by'Bureau employees
claiming preference. Some of these appeals involve the
issue of whether persons who are enrolled members of a
federally-recognized tribe organized under the lna!an
Reorganization Act (IRA), 25 U.S.C. § 461, et seq., are
" Tentitled to preference eligibility under section 472 by |
virtue of the definition of the term "Indian" under
section 479, even though they do not possess one-quarter
degree of Indian blood., Presently, the Bureau's regula-

tions provide that a person must be one-quarter degree or

more Indian blocd in order to qualify for a preference in

v W\ CONSERVE
-7 “~.)\:..v.z-<=cn~s

ENE2SY

4 \\1\\\/\}) | --.

w Save Eneryy and Ycu Serve Americal!
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enployment., 44 BIAM 335, 3.1, issued Cctober 30, 1972,
However, Thé definitionr of "indian" in 25 U.S.C. § 479
establishes membership in a tribe, irrespective of blood
quantum, as a standard for prefeTence eligibility..

. =
| have concluded that preference must, as a matter of .

law, be afforded to all persons of Indian descent who are
members of tribes organized under the Indian Reorganiza-

t+ion Act and to all other persons not members of any

federally-recognized tribe who are of one-half degree
Indian blood. Héwever, the Bureau may - as a matter of
policy ~ establish a one;quarTer degree standard for
- members of recogniéed tribes not organized under the /

indian Reorganization Act. My analysis follows,

It will be helpful in rendering our opinion to trace the

evolution of Indian preference and the quarter-degree

standard. Various statutes, teginning with one in tThe
Mﬁ&ear 1834, Have established one form or another of
preference. Act of June 30, 1834, 25 U.S.C. § 45, 4
Stat. 737; Act of July 4, 1884, 25 U.S.C, § 46, 23 Stat.,
97; Act of february 8, 1887, 25 U.S.C. § 348, 24 Stat.
389; Act of August 18, 1854, 25 U.S.C. § 44, 28 Stat.

313; Act of April 30, 1908, 25 U.S.C. § 47, 36 Stat. 861;



) . [ - .
and Section lz of the IRA, supra. See Morton v, Mancari,

u,s. ~_ , 42 L.,w, 4933, 2935 (June !7 1274),

Several treaties also have preference prov:suons, Federa!

Indian Law, 534-535 (1958 ed.). These provisions of law

lmply, and sometimes state, that the Secretary of the
Interlor has the responsibility for effording preference.
Compare 25 U.S.C. S8 44, 47 and 472 with §8 45, 46 and
348, However, ever since the inception of the Federal

Civil Service in the year 1883, the Bureau has been under

Tt - .

iI+s aegls.

Indlans entering the Office of Indian
Affairs were required to qualify in
regular Civil Service examinations,
except that certain preferences were
allowed in compliance with statutes
providing +that Indians shall be
employed whenever practicable,
Federal Indian Law, at 533,

- The Civil Service is governed by a commission through

the President who implements the recommendations of the

" T ~commission by executive order. See Act of January 16,

!

1883, 22 Stat. 403; 5 U.S.C. §S 1301 and 3301. The
essence of civil service is that of merit and competition.
Thus, because preferance is contrary to ordinary civil

service principles, it has been afforded by virtue of an

executive order promulgating civil service rules whlch



confer certain excepted appointment authority on the

Secretary of the Interior.

The Cfvil Service Rules established by Executive Order
209, March 20, 1903, for exémple, provided for a

Schedule A appointment for:

¢

Indians employed in the Indian
Service at large, except those
employed as superintendent, teachers,
manual training teachers, kinder=
gartners, physicians, matfrons,
clerks, seamsiresses, farmers, and
Industrial teachers,

Schedule A, VI(7)

The excepted appointment authority for Indians was
expanded by Executlve Order 4948 of August 14, 1928, and
contracted by Executive Order 5213 of October 28, 1929,
However, no appoinfmehf authority to that aafe defined
_—_-2an Indian. The first Departmental employment manual In
the year 1932 menfionea_a preference for Indians in the
Bureau field services; but, again, lnalén was not

defined. Regulations Governina Appolntments in the

Field Services of the Departmant of the Interior,

Section 43 (January I, 1932).

”

g o Vi TR
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N!Th’fhé depresslon of the 1930s, federal employmrent was
used as a means of resurrecting a hea(fhy'economy and

countering massive unemployment in the private sector.

" The Work Projects Administration and Civillan

e e

Conservation Corp. are thermost notable of these efforts.

But also an Indlan Clvillan Conservation Corp. was

created to provide jobs for Indians. See Federal 'ndiéﬁfxﬂln

Law, supra, at 539. 1In this manner, many became

-

employees of the Bureau of Indian Affairs through

excepted appointments.

A liberalizafibn of the excepted appoinfménf authority
was conferred in Executive Order 6676 of April (4, 1934,
Ifhesfablished a Schedule B appointment: 2 non-competi-
tive examination for Indians of one-quarter or more
Indian blood. Prilor to that time, it was only Indian
applicants for particular positions listed in Schedule A
who recelved an e*cepfed appointment if they were
othéerwise quafified. So, some two months before
enactment of the ]nd[an Reorganization Act, the quér?er-

degree standard was administratively established. 1/

1/ An eartier version of the IRA bill, 5.,3645, 73rd
Cong., 2nd Sess., contained a definition of "Indian" in
Section Z) in Terms the same as The present Section 479
except that one~-quarter degree was usad rather than one-
halt, See 72 Ccng., Rez. 11732, The cuarter-degree
standard wes ra.565 to on2~n731% by House Conference
Repors 2049, 73rd Cong., 2nd Sess., 73 Cong. Rec. 12004,

‘.

5

-
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The development of personnel regulations pertalning to-
indians up to the time of béssage of the IRA is
succlﬁcfly described in a statement circulated to
Interested Indians soliciting thelr views on implementa-

tion of the employment preférence in section 472.,

For several years the lndian Service
was permitted to appoint Indians to
many types of positions without
civil service examination; and for
certain other types, such as teaching _
and clerical work, they might qualify —~—-.
for appointment by passing a non- ' '
competitive examination, that is, by
meeting the minimum requirements. In
1929, by Executive Order, the range
of positions to which Indians could
be appointed without examination was
narrowed and Indians were required to
qualify in competitive civil service
examinations for practically ali
positions for which white applicants
had been required to qualify in that
manner, There was adopted at that
time, however, a preferential clause
whereby Indians could be certified in
order of rating on a separate Indian
register of civil service eligibles
o and be considered bsfore white
applicants, This arrangement failed
to increase materially the number of
Indians appointed to Indian Service
positions since it was necessary for
Indians desiring positions to wait
until a regular civil service
examination was announced, and during
recent years, due to economic
conditions, few new examinations were
nceeded to maintain civil service
“ lists of eligibles.

LY
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In Aprit, 1934, this situation was
remecdied by an txecutive Order
permitting noncompetitive examina-
tions for Indians of one~fourth or
more Indian blood for all nositions
not then excepted for examination.
Under the provisions of this Order,
a3 noncompetitive examination can be
given only when there is a specific
vacancy for which the Indian to be
examlned is recommendad by the
Commissioner, subject fto passing

the examination. |In carrying out
the plan for noncompetitive
‘examinations, all applications for

employment received by the Indian
Office from Indians of one-fourth
or more Indian blood are carefully
classified under the various types
of civil service positions for
which the applicants appear to be
qualified. As vacancies arise,
the persons listed for the kinds
of work involved are considered
and one or more (not over five)
names are submitted to the civil
service commission for non-
competitive examination.

Manual of Civil Service Require-

ments for Indian Service Positions
(February 1935),

.

of course, the underlying statutory preference provisions
were expanded by Congress in enacting the [RA. See

Morton v. Mancari, suprez, at 4935—4936, and Freeman v,

Morton, 499 F.2d 494 (CA DC 1974). However, the subse-

quent executive orders seem not to have taken into
consideration the effects of a more expanded preference

and the definition of indian.

T ———,
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On June 24, 1933, X°cuTIve Order 79!6 (3 CFR 350) was

(xS

.slgnud wh ¢k brought aSI po~n.!ons not Then ln fhe,

.appointments in the Bureau of lIndian Affairs into ¢t

= 2

:no

competitive classified cuvsl service |n*o If. lf ?
1

Indlan cccupled a position excepfed under Scheduy

-~z RSN

e
le
had taken a noncompetitive exam»naflon, passed a g

-zs5s5z2¢C O

received a Schedule B apponnfmenf he Then recei v

ST T

\D o)
e,

virtue of the Order, a class:fned compefnfnve app

e . —‘vll:\-

A and B. Those schedules were revnseg :n Execuflve

LN EZATEV 2

8043 of January 31, 1939, 3 CFR 449, whxch broughf T

b VL.
excepted appointment previously conferred in Execuflv
: el Tn o zZxzcutlv

Order 6676 in Schedule B to Schedule A. Th fe fte

H

lndlans of one-quarter degree need not p?ye ta

examination in order fo obtain employment in

Then, on March 28, 1940, Executive Order 8383,

brought all those employees who had received except

(Rb'e] .
NP
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e
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competitive civil serv;ce, Jus+ as Execufxve Or 9

no_
(l)m
I

had done for the general civil service.

The one-quarter degree requirement is an admun:sfraflve

- - Tz e

doctrine which - absent any sTaTu.e deftnlng an lpdiep -
i
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to establish. 2ut with respect to pretwrence under
sectlon 472, the deflnition of Indlan in the Indlan
Reorganization Act must be used where the tribe which the
person Is afflllated with comes under the Indlan

[

Reorganization Act.

With respect to tribes thFh-voTed to accept the Indlan
Reorganization Act and those which did not reject 1+t anﬁ
the provlsions of the act are applicable to the trlbe,

the deflnition established by section 479 sets the ———
standard for preference eligibility. Those persons of

Indlan descent are:
l. Members of federaliy-recognizéd tribes;

2., Descendants of members of federally-recognlzed tribes
who were reslding within the boundarles of a reservation

on June 1, [934; and

3. AIll other persons of one~half or more degree Indlan C::::::T

ancestry, whether or not a member of a federalfy-
recognized tribe and whether or not the degree of

ancestry is attributable to more than one federally-

recognlzed tribe.

-

It Is our bellef that where Congress provided for the

formal organlzing of the tribe under a constlitution



'approved by the Secretary of the lnferlor; membership
criteria wo uld as a consequence be Torma!ized and
membership would then be 2 meaningful standard for
deflniﬁg an Indian. Defining a person as lnqian entails
more than Identifying mere Indian ancestry. If
preference is to have aey meaning, some measure of

"Indianness" must be the sfandard of eligibility. The

Supreme Court in the Mancari decision emphatically -~7ﬁww£«J
stated that "[t1he preference, as applied, is granted 79*”“”“
5Qfa%wu~
to Indians not as a discrete racnal group, but, rather | }r»Lfm
S R e 327h
. 7'/“ 5"«1 7(
as members of quasn-soveresgn tribal enf:f:es whose llves h‘kﬁ’
e iiay, S L ek
and ac+1v1+1es are governed by  the BIA iIn a unique i fﬁLQ

fashion. Morton v. Mancari, supra, Slip Opin. at 18.

The mandate of Congress in enacting the Indian
Reorganization Act was that tribes, rather than the
Bureau of Indian Affairs, would have the power to
define their members by way of a formal organization
- -and a bésic self-governing document. That inherent

power must be recognized to the extent Congress intended.

In order that the presenf authority to confer preference

on lndlans may be rod:fted to comply with the statutory

!

deflnnf:on of Indian, the present excepted appointment {

authority Iin 5 CFR § 213.3112(a)(7) would have to be

10
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revised by executlve order, The procedure for obtalnlng
an executive order Is set out iﬁ l CFR Fart 19, We
would also advise you that In crder to avold an*

' queéfioning of the manner in which those present

- . o :
emp]oyees who have competitlive appqinfmenfs and who are
to recelve preference in the selectlon for a position do

not lose their competitive appointment that 2 modifylng

executive order also contain the authority to afford

preference by not conferring an excepted appointment. ~----.

On the other hand, f believe that you posseéé discretlon
to set a quarter-blood standard for preférence
eligliblility with respect to members of recognized tribes
that voted to reject the Indian Reorganization Act. It
.15 my opinion that rejection of the IRA meant not only
rejection of the opportunity to organize a trlbal

government under it, but also fo be defined under Its

';:;;Terms and receive the benefits of preference.

The three-judge New Mexico District Court in the case of
Mancari v, Morton, 359 F,Supp. 585, held that preference
under section 472 extended to individuals regardless
Qhefher their tribal members had voted to accept or
reject the act. 359 F.Supp. at 588. The court stated

that T : .
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e »« o« We cannoct bslleve ihat Congress
intendecd all the Inclan +ribes to
vote on the extension of boundaries
of the Papago Reservation (sectlon
463a, 50 Stat. 53¢), on the Secretary
making rulec and regulations for the
~ operation and management of Indian

- forestry unlts (section 466, 48 Stat,.
986), or on appropriations for
vocational and trade schools (sectlon
471, 48 Stat. 985), or on other
provisions found in the Indian
Reorganization Act. [Id. (underscoring
added). \

T ———.
T

As you know, the District Court's declsion was reverséﬁ;'hf*i

Even apart from the validity of the declsion in ligh§;of
Its reversal, the court's reasoning seems Incorrect, -
The cltatlon to sectlion 463a In the part of the oplinlon-
just quoted Is erroneous. Secflon 463a_was not enacfed
untl! the year 1937. Act of July 28, 1937, 50 Stat. 536.
To be sure, there are several provisions In Sectlon 3 of

the [RA, 48 Stat. 984, now sectlion 463, which affect the

.- .. Papago Reservatlon, but the main provision calls for the

restoration to tribal ownership of the remalning surplus :
lands of a reserva+ipn which'had been opened to sale - a
matter upon which ftribal members could well express |
.thelr -desire. Furthermore, the act also established the
Revo!QIng chn Fund in Section 10, the ellgibillty foﬁ

loans from whlch was originally Ilmited to Indian



O

chartered ccrporations. Sectlon 10 of IRA, now 25 U.S.C.
§ 470, But the eligibility provision has teen ftwlice

amended: flrst by ‘extending It to Indlvidual Indians of

not less than one-quarter dearee of tribes which had not
voted to reject the act, Aéf of May 10, 1939, 53 .Stat.
698, 25 U.S.C. S 480; and, second, by extending it to
tribes and their members wgo had voted to reject the act
or had not organized under ift, AET ofAMay 7, 1948, 62 -

Stat. 211, 25 U.S.C. 8§ 482, See Senate .Interlior ——

Committee Report on H.R. 2622, Sen. Rept. No. 1147, 80th

Cong., 2d Sess. and House Committee on Public Lands

Report on H.,R. 2622, H. Rept. No. 939, 80+th Cong., 2d

Sess, I|f the benefits of the revolving loan fund were to
be extended to all lndlvlddals of more than a quarter-
degree Indlan blood after the first amendment there would.

have been no need to enact the second amendment. But 1t

. Is clear from the Deparfmenf's'legislafive‘flle‘on.fhe

1948 Amendment that members of tribes +hat had not

organized under the IRA or Oklahoma Welfare Act, Act of
June 26, 1936, 49 Stat. 1967, 25 U.S.C. § 501, et seq.,
had been Interpreted by the Department to be inellgible

for a loan.,

)

13



0

| ;oncludé, accordlngly, that you possess dlscretion as

Commijssioner to establlsh standards for preference

elliglibllity for thls group of persons under the earller,.

. pre-1934 preference statutes. 25 U.S.C. §§ 44-46,

:;zﬂcé il“? ~y\égi1uJﬁ¢¢~

Reid Peyton Chambers
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IN THE IIOUSE O REPRESENTATIVES

Marcu 23, 1975

Mr. Hexpersox introduced the following bill: which was rveferred to the Com-

mittee on Post Office and Civil Service

A BILL

To allow Iederal employment preference to certain employees

o

o)

(1}

of the Bureau of Indian Affairs, and to certain employces
of the Indian Health Service, who are not entitled to the
benefits of, or who have heen adversely affected by the appli-
cation of, certain Federal laws allowing employment pref-

erence to Indians.

Be it enacted by the Senate and Ilcuse of ‘]?cprnm.wm—
tives of the United States of America in Congress assembled,
That, for purposes of this Act—

(1) “cligible employec” means au cmployee who—
(A) is employed in a position in the Burcau
of Indian Aflairs of the Department of the Interior,

or in the Indian Ifealth Service of the Department
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of Health, Education, and Welfare, under a carcer

2

or a career-conditional appointment, and who has
been so employed since June 17, 1974; and /
(B) is not entitled to benefits under, or has
been adversely affected by the application of——.L
(1) sectpioﬁ 12 of the Act of June 18, 1934
(25 U.S.C. 472) ;
C(H) the first section of the ‘Act of June 7,
1897 (25 U.S.C. 274) ; ‘
- (iii) the Act of April 80, 1908, and section
23 of the Act of June 25, 1910 (25 U.S.C.
47); | |
 (iv) section 6 of the Acts of May 17, 1882,
and July 4, 1884 (25 U.S.C. 46) ;
~ (v) section 2069 of the Revised Statutes
(25 US.C. 45) ; |
(vi) section 10 of the Act of August 15,
1884 (25 U.5.C. 44) ; or
(vil) any other provision of Federal Jaw
providing indians preferential employment con-
sideration for positions within the Federal é0111-
- petitive service.
(2) “vacancy” means a vacancy in a position in the
competitive service for which the. minimum rate of

basic pay is less than the minimum rate for GS-16.
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3
1~ SEec. 2. (a) Applicants for each vacancy occurring in
o the Department of the Interior (other than a vacancy in
3 the Bureau of Indian Affairs) shall, except as provided in

4 subsection (b), be considered in the following order:

5 - (1) all eligible employees of the Bureau of Indian
6 Affairs who are qualified to fill such vacancy, in the
7 order of their ratings, and

8 " (2) remaining applicants, in the order and number
9 which would have occurred in the absence of this Act.
30°  (b) The provisions of subsection (a) shall not apply

11 with respect to the filling of a vacﬁncy by—

12 (1) transfer or appointment of a preference eligible
13~ who is entitled to additional ‘points under scction 3309

14 (1) of tifle 5, United States Code, |

15 {2) rcinstatement of a preferonce. eligible who is
16 entitled to additional points under section 33(29 (1)

17 or (2) of such title,

18 (3) restoration of a person under chapter 43 of
19 title 38, United States Code, relating to veterans’ re-
o0  employment rights. |

91 - SEC. 3. When an appointing authority has twice con-

99 sidered and passed over an eligible employee (disregarding
93 any instance in which another eligible employee or an in-
o4 dividual referred to in scction 2 (b) of this Act was ap-

95 pointed to the position, or in which the eligible employee
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was passed over, under this section, for comipelling rea-
sons) , such eligible cmployzce 1z entitled to appointment to
the next occurring vacancy in such Department for which
lie applies, unless the appointing authority determines that
compelling reasons exist for passing over such employee,
and files such reasons in writing with the Civil Service
Commission. The Commission shall make these reasons a part
of the record of the eligible employee. The Commission may
require the submission of more detailed information in supbort
of the pass<ing over of such employee. The Commission shall
determine the sufﬁcieixcy or inshfﬁcicnoy of the reasons sub-
mitted and shall send its findings to the appointing authority.
The appointing authority shall conply with the findings of
the Conunission. The cligible employee or his representative,
on request, is entitled to a copy of—
(1) the reasons subwitled by the ;1Ppoiutingz au-
thority; and
(2) the findings of the Commission.
SEC. 4. The appointment to each vacancy occurring in
‘ ,
the Department of Hef}lth, Education, and Welfare (other
than a vacancy occurring in the Indian ITealth Service) shall
be made, with respeet to applicants who are cligihle employ-
ces of the Indian Healidh Service, in aceordance with seetions
2 and 3 of this Act.

SEC. 5. (a) The Civil Service Commission shall pre-
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seribe such regulations as it deems necessary to carry out the

provisions of this Act.

(b) The foregoing provisions of this Act shall apply
Y.’Vith respecf to vacancies occurring during the threé-year
period begiuniﬁg with the month which begins more than
ninety days following the date of the enactment of this Act,
except that the Civil Service Commission may extend such
period onc additional year with respect to vacancies—

(1) in the Department of the Interior, or
(2) in the Department of Ilealth, Education, and
Welfare, or

- (8) in both Departments.
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TELEGRAPHIC MESSAGE

NAME OF AGENCY PRECEOENCE SECURITY CLASSIFICATION

ACTION:

BUREAU OF INDIAN AFFAIRS

INFO:

ACCOUNTING CLASSIFICATION DATE PREPARLD TYPE OF MESSAGE

| K00-53/5/3500/7265 2/14/75

FOR iNFORMATION CALL EQ SINGLE

NAME PHONE NUMBER (] soox

_._D,C’Xid E. George 5547 D MULTIPLE-ADDRESS

THIS SPACE FOR USE OF COMMUNICATION UNIT T

f

MESSAGE TO BE TRANSMITIED ( Use double spacing and oll capival letters )
TC: ALL AREA DIRECTORS (SEE ATTACHED LIST OF ADDRESSEES) teB 19 18/5

ACTING ADMINISTRATOR, ADMINISTRATIVE SERVICES CENTER
PROJECT DIRECTOR, JOINT USE ADMINISTRATIVE OFFICE

1T UAS COME TO OUR ATTENTION THAT WE NEED TO CLARIFY INSTRUCTIONS WITH
RESPECT TO THE APPLICATION OF INDIAN PREFERENCE. WHEN ONE POSITION IS
ADVERTISED AT SEVERAL DIFFERENT GRADE LEVELS, THE FACT REMAINS THAT
TIIERE 1S ONLY OﬁE POSITION 19 BE FILLED, THEREFORE IF THERE IS A
QUALIFIED INDIAN AVAILABLE AT ANY ONE OF SUCH GRADE LEVELS, THAT INDIAN
HAS PREfERENCE TO THE VACANCY AND A NON-INDIAN MAY NOT BE SELECTED AT

ONE OF THE OTHER GRADE LEVELS SO LONG AS THE INDIAN IS AVAILABLE. &4

TAM 335,3.15 ESTABLISHES TIME LIMITS FOR ACCEPTING APPLICATIONS UNDER

VACANCY ANNOUNCEMENTS. THESE TIME LIMITS SIHOULD BE ADHERED TO AND LATE;
APPLICATIONS WHETHER FROM INDIANS OR NON—iNDIANS SHOULD NOT BE ACCEPTED;
FOR THAT PARTICULAR VACANCY. 1IN THE EVENT INSUFFICIENT APPLTCATIONS

WERE RECEIVED OR NO SELECTION IS MADE FROM THE CERTIFICATE OF ELIGIBILE$,

:
»

THC POSITION SHOULD BE READVERTISED.

DIRECTOR, OFFICE*OF ADMINISTRATION P -
,,,,,,,, B A
RUCEVE att

“ - . e ¥ : 1 . EaYn
ﬁ’ AN f ey TN T anapnatIhie
4| “ 1 ! : SR B SECURITY CLASSIFICATION
R \ I .

ES L

s

“1 1?15

£
PAGE MNO. | NO. OF PGS .

. -
ey 2

A‘:EA O a4

STANCAKD FORM 14
Cie 31 a0, 80 St
SredaT CFROIIT IV I0A

® C.R GCOVVIINMEFAT PRINTING DV FICF £ 1972 11 - 4540071



:

O -

UNITED STATES .
DEPARTMENT OF THE INTERIOR

BUREAU OF INDIAN AFFAIRS
Navajo Area Office
P. 0. Box 1060
. Gallup, New Mexico 87301

DEC2 0 1974

Memorandum

To: - All Employees, Navajo Area

From Area Director
" Subject: BIA current Indian preference policy ///

The current Indian preference policy in the Bureau of Indian
Affairs is summarized below: :

In filling any position in the Bureau of Indian Affairs,
whether by new appointment, reinstatement, transfer,
reassignment, or prcmotion, an Indian will be selected,
if a qualified Indian is availabie. A non-Indian may be
selected only when no qualified Indian is available.

In keeping with the policy of the Bureau of Indian Affairs re-
garding Indian preference in employment and the concept of
self-determination, the following changes in Navajo Area re=-
cruiting aand staffing procedures will be effective immediately:

1. All vacant positions GS~7 and above will be advertised
at least Bureau~wide in an attempt to locate qualified
Indian candidates,

2. The Personnel Office and operating officials will make

' positive recruiting efforts to locate potential Indian
applicants. These recruiting efforts should be docu=~
mented and made available on request.

3. Selectirg cfricials will make every effort to select,
train and promote persons qualified for Indian preference.

4, When practical, vacancies will be re-engineered to the
lowest level to provide vehicles for advancement of those
enployees in the lower grades and to provide maximum
opportunity for Indian candidates.
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5. The Personnel Qffice will make every effort to publicize
known vacancies in other Bureaus of the Department of the
Interior, Those non-Indian employees believing their
career opportunities are diminished as a result of the
Bureau of Indian Affairs preference policy will be given
every assistance in applying for positions in other
Federal Agencies, Any resulting vacancies will be
filled according to procedures stated above.

In addition to the above changes, a letter of introduction, copy
attached, will be available from the Area Personnel Office and the
Agency Personnel Offices for those desiring to actively seek positions
outside the Bureau of Indian Affairs.

I expect each employee and supervisor to support and endorse the
statements listed above.

s erma e, it oo
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IN REPLY REFER TO:

UNITED STATES ,
DEPARTMENT OF THE INTERIOR

BUREAU OF INDIAN AFFAIRS
Nava jo Area Office
P. 0. Box 1060
Gallup, New Mexico 87301

) DEC 17 1974
To:
ASST. | .
From: Area Director, Navajo Area, Bureau of Indian Affairs
Subject: Letter of Introduction
This is to introduce , an applicant fof

employment in your agency, and to explain his reasons for seeking
such employment,

The Indian preference policy in the Bureau of Indian Affairs is
stated:

In filling any position in the Bureau of Indian Affairs,
whether by new appointment, reinstatement, transfer,
reassignment, or promotion, an Indian will be selected
if a qualified Indian is available. A non=-Indian may be
selected only when no qualified Indian is available,

Many non-Indian employees feel this policy restricts their career
opportunities and desire employment in other Federal agencies.
Your consideration and employment of this individual will provide
you with an experienced, ambitious employee and will create a
vacancy with the Bureau of Indian Affairs, which will probably

be filled with an Indian employee. This will help effect the
policy of self-determination, Indians serving Indians.

Your serious consideration of this candidate is appreciated.,
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
WASHINGTON, D.C. 20242

IN REPLY REFER TO:
BCCO 3401
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Mr. John A. Buggs APR 25 1974
Staff Director :

U. S. Commission on Civil Rights

Washington, D. C. 20425 . .

‘Dear Mr. Buggs:

Further reference is made to your letter of June 19, 1973, pertaining
to recommendations based on information developed in hearings in
- -Albuquerque, New Mexico, and Phoenix, Arizona, on the civil rights

.problems of American Indians in the Southwest.

It would appear that the Bureau of Indian Affairs is exceeding your
recommendations Nos. 1 thru 4 concerning employment, promotion, and
reassignment of Indians, even to the point of being unable to satisfy

. the requirements of the Civil Service Commission in the field of
- . Equal -Employment Opportunity. It is a matter of record that in the-
. - Bureau 9f Indian Affairs an Indian has preference, by law, in- appointme:

provided the candidate has established prcof that he or she is one-
fourth or more Indian and meets the minimum qualifications for the
position to be filled. (25 U.S.C. Section 472). This legislation
directs the Secretary of the Interior '"to establish standards of health.
age, character, experience, knowledge, and ability for Indians who

may be appointed, without regard to civil service. laws, to the various

-positions maintained, now or ifereaiter, by the Indian Office;, in the

administration of functions or serwvices affecting any Indian tribe.
Such qualified Indian shall hereafter have the preference to app01ntment
to vacancies in any.such position.

" In the case of Freeman vs. Morton the U.S. District Court for the
‘District of Columbia issued a summary decision which reads as follows:

#It is accordingly ordered thi§ 21st day of December 1972, =~
that all initial hirings, promotions, lateral transfers,

and reassignments in the Bureau of Indian Affairs as well’

as any other personnel movement therein intended to fill

vacancies in that agency, hcwever created, be declared T e
rovornad tv 25 U.S,C. Section 472 whigh waruirzs thas .
prefarence b affcried quealificd Indian candidates.”
ge R -
HAY o X
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The mandate of Indian preference is determined to be of such import
as to require that when attempting to fill positions, by any means,
all efforts will be asserted to locate qualified Indian candidaies.
Until such time as this mandate is by legal means determined void -
Indian preference is the over-riding policy of the Bureau of Indian
Affairs.

We estimatr2 that Bureau-¥%ide during Calendar Year 1973, at leastQ
ninety percent of all new appointees and employees promoted were
Indian. In the Muskogee Area, for instance, the actual figure was 97%.

Recommendation 5 is being met by the inclusion of a standard condition
in all contracts directing attention of bidders to sections 701  (b) (1.
and 703 (i) of Title VII of the Civil Rights Act of 1964 which provide
that preference in employment may be given to Indians living on or
near an Indian Reservation,

Recommendation 6 is adequately covered in existing regulations and
we are prepared to move decisively if and when any substantiated
cases are brought to our attention. Action needed to improve the
Indian eduational system administered by the Bureau of Indian
Affairs. ’

1. Participation of Indian parents and community groups in
the education programs operated by the Bureau of Indian
Affairs is both encouraged- and- facilitated.. Indian com- -
. munities have the option of: contracting with the Bureau "~
for the management and operational control of- schools - -

" serving their communities. In 1973-74 there were 14
schools operating under such contracts. The Bureau has
also contracted with Indian groups for the operation
of summer programs, ESEA Title programs, pre-school pro-
grams and for the administration of higher education

.assistance programs and Johnson-0'Malley funds. A
total of more than $48 million in education funds was
expended in 1974 through contracts with Indian groups
for education services and materials. This represents
an increase of $32 million over 1973.

In addition, advisory school boards are functioning at all

Bureau schools. All schools with Title I programs have a
"1+ parent advisory council. Special training is provided for

school board members to help them function more effectively.
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2.. The number of Indian personnel at some levels of the

BIA school system has been limited by the availability

of qualified persons. The Bureau's rapidly growing

higher education assistance program is helping to

" correct this. Of the more than 13,500 Indian college 7

students receiving assistance in 1973-74, more than
one-fifth are majoring in education. One phase of

this program is now assisting approximately 85 students
toward post-graduate degrees in education administration.

: - Career opportunity programs in the Bureau schools are

; also providing Indian aides the chance to obtain college
degrees while continuing to earn a salary. Most of these
programs permit aides to become certified teachers in .
four years -- a substantial development of their own
potential and a valuable contribution of more Indian
teachers in the Bureau schools.

\

3. It is now required that all schools receiving Johnson-

. O0'Malley funds have an Indian advisory committee which

' ' - participates in the planning, development and monitoring
~of the programs for which Johnson-O'Malley funds are
used. The amount of Johnson-0'lialley money used for
. ) special programs, as opposed to basic school support,
; has increased substantially in recent years. Basic
support is still necessary, however, in some areas.

U SO NPT S

) R

You have touched upon some of fiy major concerns in the admlnlstratlon
v "of Indian Affairs and I appreciate the opoortunlty to comment on the

. recomnmendations of the Civil Rights Commission staff. Please be '

\ i assured of my continuing interest and commitment to providing service
' ' ' to_the Indian people in a competent and equitable manner. -

'§'i_t_1~g:e1_f___éy_, yours,

- T sk

Vo R

Acting Deputy Commissioner of Indian Affairs

. ——————— v e e s 4t
*




M NS R L

o FELER TN

3
Y
S
3

PNV YNNI TU SRSy

bt s 4 1] o L N

- e

TR N M P N e AR P P (TN S A Yy Y e T T

“a Jocal court.

PN DN UV RSP UIRIR I WU Y SRUNIWIL JIORNIIS SONIY SPUIISHp S IIpIRVE N v SRV TERPFPRRN Y SRR RIS SRS SVRREE P LA 8

IO (LTI S e §

494

Appeliant’s reliance upon our decision
in Hartigh v. Latin, 158 U.S.App.D.C.
289, 485 F.2d 106S (1973), is misplaced.
In the two cases decided by our opinion,
orders of certification to the Superior
Court were reversed for error in the in-
terpretation of the Supreme Court deci-
sion in District of Columbia v. Carter,
409 U.S. 418, 93 S.Ct. 602, .34 L.Ed.2d
613 (1973). In necither case had the de-
fendants disputed the plaintiffs’ allega-
tion that the amount in controversy ex-

~ceeded $10,000. More‘over, in both cases

there were allegations of severe physical
injuries and assaulls committed by po-
lice during incarceration, and in both
cases medical assistance was sought and
shown on the record.

Appellant also proposes that the Dis-
triet Court crred in cerlifying ihe case
so promptly after District of Columbia
v. Carter, supra, that appellant was de-
prived of the oppertunity to assert juris-
dictioit under a separate statute, 42 U.
S.C. § 1981 (1970),1* which provides for
jurisdiction under 23 U.S.C. § 1343(1)
(1976) without a minimum jurisdiction-
al amount. Appellant argues that he
would have reformulated his comiplaint
in the face of the Certer decision. He
admits, however, that many of the facts
supporting a reformulation into 2 § 1981
action, a private suit for racial discrimi-
nation, are not in the record preszently.
Nowhere in the present pleadings is
there an allegation of racial discrimina-
tion. Nor do we find any precedent in
law or basis in policy for requiring 2
trial court to consider whether some set
of additional facts might be pleaded
which would preserve foderal jurisdie-
tion before that court certifies a case to
Appellant had =zlready
amended his complaint once, and deposi-

. In the latter case, there was testimony that )

after detention in 2 back room of a grocery
store for some twenty minutes for question-
ing, the plaintiff was “hysterieal and in
tears.” 1In both cases, morcover, there seems
to have been no probable cause for the de-
{ention.

12. Al persons within the jurisdiction of the -

United States shall have the same right in

.
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A}
tions . had already been taken by both
parties. Surely, if facts amounting to
racial discrimination were in existence,

. the appellant had had opportunities over

the seven months of litigation to bring
them before the court.

We find no abuse of discretion in the
Distriet Court Order of certification on
the record before us. Accordingly, we
affirm that order.\

. So ordered.

'

Enola E. FRELMAXN, on behalf of herself”
and all oithers similarly situated
v.
Rogers C. B. MIORTON, Secrefary of the
Inierior, et 2l., Appellants.
No. 73~1409.

- United States Court of Appéals,,.
District of Columbia_Circuit.
April 25, 1974. 1
Argued Feb. 21, 1974.,

[

Indian employees of BIA sought de-
claratory judgment that statute relating
to Indian preference in filling of vacan-
cies within the BIA applied to lateral
transfers, promotions, and training, as
well as to initial hiring. The District
Court for the District of Columbia,
Howard F. Corcoran, granted 2mployees’
motion for summary judgment as
to lateral transfers and promotions,
and Seccretury of the Interior ap-
pealed from the ruling with respect to
lateral transfers. The Court of Appeals,

every State and Territory to make and en-
force coutracls, to sue, be parties, give ev-
idence, and to the full and equal benefit of
all Jaws and proceedings for the security
of persons and property as is enjoved by
white citizens, and shall be subject to like
punishment, - paius, penahies, taxes, leens-
es, and exactious of every kind, and to,uo
other.

~

-

LA A RS 8 ¥ Caob IR SR AL LAt DT a7 ety Criag® Dpe el

£ odie 2l g

et A 0

Ié i T
: j{f il

-t e

— p—

-

- ——




AN WA L e

!

cm -

PP = e— et e g - T e - S ©

emiad | EEoATAR et A AT AL Sl A A L e L I e, AT

FREEMAN v. MORTON

-

495

Cite ax 409 F.2g 491 (1974}

Chnstenscn Senior District Judge, held
that statute applicd to lateral transfers
as well as to hirings and promotions;
and that statute did not grant Commis-
sioner of Indian Affairs the right to
make “exceptions to the policy for ex-
ceptional administrative or management
reasons. '

Affirmed.

1. Indians &4

Statute giving preference to Indians
in the filling of vacancies within the
BIA applies to all appointments to fill

_vacancies, whether filled from within or

without the burcau and whether effected
through initial hiring, promotions, reas-
signments within same office, or lateral
transfers from another office. Indian
Reorganization Act, § 12, 25 USCIl
472. -

2. Indians ¢4

For puiposes of statute giving pref-
erence to Indians in the filling of vacan-
cies in the BIA, whether a vacaney ex-
ists depends upon whether a position is
vacant and susceptible of being fillad,
not upon how it is filled. Indian Reor-
ganization Act, § 12, 25 U.S.C.A. § 472.

3. Indians @_4 ‘
When position in BIA is open, need-
ing to be filled, there is a “vacancy” in

.contemplation of statute giving prefer-

ence to Indians in the filling of vacan-
cies, and if the position is filled by
transferring to it an emplovee from a
position of similar staius elsewhere
within the BIA, that emplevee’s former
position also becomes a *vacancy” to be
filled with due regard for, the Indian
preference. Indian Reorganization Act,
§ 12,25 U.S.C.A. § 472,
See publication Words and Plrases
for other judiciul constructions and
. definitions.

4. Constitutional Law ¢=70.1(12)
If there are no reasonable adminis-
trative or management alternatives to

violation of mandated prefercice in fill-

* Sit[il;g by de-.,

ing of wvacancies within administrative
agencey  for emergency situations, or
transfer of nonpreferred employees nee-
essary Lo maintain efficiency, solution to
the problem must come from the lcglsla-
ture and not the Ju liciary. -

5. Statutes C=2219(4)

¢ Any conflicting administrative in-
terpretation must yield to clear provi-
sions of a congressional act.

6. Indians =4

Any ambiguities which might be
perceived in slalute providing prefer-
ence for Indians in appointment to va-
capcies within the BIA should be re-
solved, reason permitting, in favor of
thc Indians. Indian Reorganization Act,

12, 25 U.S.C.A. ‘412

7. Indizns €24 .

Statute giving prefercnce to Indians
in the filling of vacancies within the
BIA dces not give Commissioner of In-
dian Affairs discrelion to make limited
exceptions with reference to lateral
transfers or promotions, even when
Commissioner expressly finds the excep-
tion to be in the best inlerests of the
Bureau. Indian Rcorganization Act, §
12,25 U.S.C.A. § 472.

| e

Eva R. Datz, Atty,,
with whom Wallace 1I. Johnson, Asst.
Atty. Gen., Harcld M. Titus, Jr., U. S.
Atlty. at the time the brief was filed,
Leonard Belter, Asst. U. S. Atty., and
Edmund B. Clark, Atty., Dept. of Jus-
tice, were on the brief for appellants,
John A. Terry and James ¥. Melfullin,
Asst. U. S. Attys,,
ances for appellants. .-

Patrick F. J. Macrory, Washington, D.
C., with whom Stuart J. Land, Washing-
ton, D. C., was on the Dl‘lef for appel-
lees.

Dept. of Justice,

Before ‘BAZELCN, Chicf Judge, Me-
GOWAN, Circuit Judze, and
CHRISTENSEN,* United States Senior
District Judge for the District of Utah.

netion pursuant to 28 U.S.C. § 201(d).

also entered appear-
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CHRISTENSEN, Senior. District

-Judge. /

This is an appeal by defendants-appel-
lants Rogers C. B. Morton and other of-
ficials of the Bureau of Indian Affairs
(BIA), fromn 2 final order of the United
States District Court for the District of
Columbia granting summary declaratory
judgment in favor of plaintiffs-appeliees,
Enola E. Freeman and three other em-
ployees of BIA, “that all initial hirings,
promotions, lateral transfers and reas-
signments in the Bureau of Indian Af-
fairs as well as any other personnel
movement therein intended to fill vacan-
cies in that agency, however created, be
declared governed by 25 U.S.C. Sec. 472
. . . ." This section, which was a
part of the Indian Reorganization Act of
1934 provides as follows: -

Stardards For Indians Appointed
To Indian Office

The Secrctary of the Interior is di-
rected to establish standards of
health, age, character, experience,
knowledge, and ability for Indians
who may be appointed, without regard
to civil-service laws, to the various po-
sitions maintained, now or hereafter,

by the Indian Office, in the adminis-~

tration of functions or services affect-
“ing any Indian tribe. Such guzlified

Indians shajl hereafter have the pref-

erence te appointment to vacancies in

any such positions. June 18, 1934, c.

76, § 12, 48 Stat. 986.

From the passage of the statute until
the institution of this suit the Bureau
had narrowly applied this preference
provision by construing the term “ap-
pointment to vacancies” to mean initial

I. In addition to declaratory relief the amend-

tm Ay

ed complaint sought prohibitory and manda-
tory injunctions, as well as damages. For pur-
poscs of their motion for suemmary judzment,
hiowever, plainti{fz waived all relinf other than
a declaration of their preferential rights in
the areas of promotion, lateral transfers gnd
training. :

2. The district court rejected appellees’ elaim
that the prefercuce rights incloded preferen-
tial designation for training assignments. Ap-

499 TEDERAL REPORTER, 2d «
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hirings enly. Appellees were, and pre-

beoabals 28 oo i i i s RN :
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sumably still are, employed by the Bu-’

reau of Indian Affairs. Each at one or
more {imes during her employment ap-
plied for assipnment to a vacant position
within the Burcau, had been classified
at least as “qualified” and in some cases

as ‘“well qualified” or “best qualified” .

and was denied the position when a
non-Indian was given the assignment.
In some instances the non-Indian had re-
ceived a lower qualification rating than
the Indian applicant. Challenging this
construction as altogether too grudging,
appeliees asserted in this action that the
Indian preference applies to all appoint-

ments whether fiiled from within or out- .

side the Burecau, and whether effected
through initial hiring, promotions, reas-

signments within the same office or lat-

eral transfers from another office.

While this action was pending the Bu-
reau issued a revised policy statement
allowing Indians a preference not only
in hiring but generally in promotions,
transfers from ocutside the Bureau and
reassignments within the Bureau which
improved promotion prospects. Purely
lateral reassignments within the Bureau,
however, were excepted from such poli-
cy, as werc promotions with respect to
which the Commissioner found a “waiv-
er” of the general policy to be in the
best interest of the Burcau. Plaintiffs
limited their claims for relief to a decla-
ration of their preference rights.! The
ruling of the district court that the In-
dian prefevence did not extend to train-
ing opportunities is not in quesiion.2
Neither party has attacked the prefer-
ence on civil rights or constitutional
grounds.3  Furthermore, the parties

pellees took no cross-appeal.  See Fed.R.App.
P. 4(a).

3. During the procecdings below a three-judge
court in New Mexico, not reaching the consti-
tutioval issue presented, ruled that the statute
construed here was impliedly repealed by the
Civil Riglits Aets of 1964 and 1972 (42 US.C.
§ 20(Me-2 as amended). Maneari v. Morton,
259 F.Sapp. 383 (D.NDM973). The applica-
tion of thut ruling has been stayed pending ap-
peal to the Supreme Court, where yrobable
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. Cite as 490 1°.2d 401 (1974) .
agree that all of the controlling facts ap- I. Does 25 U.S.C. § 472 apply to
' " pear without dispute of rccord and that transfers and reassignments within the
‘ the case was ripe for resolution by sum-  Burcau of Indian ) Affairs which are
mary judgment one way or another.* purely lateral?8
; The Tenth Circuit holding that the Indi- 1I. Does that section allow the grant-
an preference does not apply to reduc-  jng of exceptions to the preference poli-
’, tion-in-force situations® has not been ¢y with reference to promotions, as well
questioned in these proceedings. And  as with respect to lateral transfers or
l the parties have accepted the definition  peassignments, for exceptional adminis-
. of “Indians” as thosz of one-quarter or {rative or management rcasons?
" more Indian blood ¢ as valid and as
J applying to cach of the plaintiffs for the ) I .
> urposes of the statute. nse- ' ’
purp "f h ¢ R t ) As la ?0 € [1] The appellants argue that the
' F2Y ekl TR 2 o . - .
) quence o ese cnc.mvx.'uances the ]55‘:185 district court’s order is erroneously
presented by the parties and to which 1oad because it gives Indians prefer-
. we shall . limit fgrt'ner discussion are ence “even as regards purcly lateral
l narrow and apparently of  first reassignments . . . where a job
impression: 7 and/or its occupant is mercly relocated.”
Jurisdiction has been noted. 414 T.S0 1142, voke control by Section 472, Mancari v, Mor-
91 S.Ct. 8§93, 89 L.EQ20 99 (1993). Fxcept ton, 309 ¥.Supp. 585 (DUNDNL1973), supra,
as it docurents the shared position of all par- expressly excludes our problemi from considera-
. ties before this court that the Indian prefer- tion by the following language: “The United
: ence, however, it is construed to resolve the State District Court for tlie District of Colum-
issue here, is valid, it may be more interesting bin . . . had before it the guestion of
, J than significant to note that bhoth appellants' whether or not scction 472 gave the plaintiff
] counsel and counsel representing appeilees are a preference over all non-Indian eniployees in
l asking the Supremie Court to reverse Man- the Durean of Indian Affairs with respect to
, cari.  Sce 42 T.S.LLW. 3138, No. 73-3G2 promotions, reassignnients to vacant positions

ek ot A

e

(1973) : Id., No. T3-364.

4. 'There were extensive demnands for admission
which were largely undenied except as they
called for“conclusions of law.

5. Mescalero Apache Tribe v. ITickel, 432 F.24
956 (10th Cir. 197, cert. denied, 401 U8,
981, 91 S.Cu. 31195, 2% L.EA.24 3233 (1971).

6. Employees eligible for In:lian preference are
those with ouc-fourth or more degree Inilizn
blood, regardless of the type of appsintment
they have received, and these emplayees with
lesser degree of Imsdian blood to \\'I.an"‘fx?é{-
erence was extended ot the time of appoint:
ment. 44 BIA Manual 513, 1.2, Tf 3% noted
in the Manual that tiere are a few individuals
in the latter catezory who were appointed be-
fore the one-fourth Indian blood requirement
went into cffect.

7. This court’s decision in Fass v. Gray, 91

T.S.AppD.C. 25, 197 F.20 587, cert. denied,
341 U.S. 839, 73 K.Ct. 39, 97 L.EdA. 653
{1952}, involved a reduction-in-foree problem
of veterans in the ¢ontext of a signifieantly
different statute and the rule making power
of the Civil Nervice Commisxion.  Meseglero
Apache Tribe v, MHickel, 132 P24 056 (10th
Cir. 1970, cert. denivil, 491 U8, 081, 91 N.Ct,
3195, 28 LLEA24 3323 (1971), supra, also was
a roduction-in-foree caxe alrthough invoelving
Indinns; the court held that “appointments
.to vacancies” were not involved so as to in-
499 F.2d—32

within the BIA, and to assignments to avail-
able training positions The district
court in Freeman held that section 472 required
the preference be given in promotions and re-
assignments to vacant positions within the
Bureau We do not tecide whether
the preference is as broad ax the court in
Freeman v, Morton indicates. It is sufficient
to permit consideration of the basie issue to
observe that no one challenges the application
of the preference acts to initial bLiring and
indeed the wording does not permit such a
challenge.” 359 I8,.Supp. at 589,

8. I. c., movements of personncl which do not
entail promotions or changes in salary, re-
sponsibility or promotion potentials, the latter
element of which appellants concede also would
justify considering the transfer as a promotion.
We sce difficuliies in any such differentia-
tion: thie practical one of predicting promo-
tional opportunity or lark of it in any shift:
the control xuperiors would have through judg-
muental or discretionary action over the ap-
plieation of the Indian preference, by reason
of this uncertain aspect, and the opportunities
for thwarting the preference itself by trans-
fers of current non-Indian employees from:
poxitions having no available qualified Tndian
repincements to vacant positions for which
there are qualified Indians available. These
prablems are reduced or eliminated by the dis-
trict court ruling.
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They rely upon statements in Mescalero”

Apache Tribe v. Hickel, 432 F.2d 956,
960 (10th Cir. 1970), supra, and draw
particular attention to a comment that
“[t]he language of § 472 was specifical-
ly limited to ‘appointments to vacancies’
because of concern that the section as
originally drafted would allow qualified
Indian applicants to immediately dis-
place ‘white’ employees of the B.L.A.

But the reason MMescalcro did not ap-
ply the Indian preference to reduction-
in-force situations was simply that no
“appointments to vacancies” within the
contemplation of the preference statute
were involved. The declaratory judg-
ment under review here covers only
“personnel movemnents . . . intend-
ed to fill vacancies in that [BIA] agen-
cy, however created. . . .” Under
the order if no vacancies to be filled ex-
ist the preference does not apply, but if
there is a vacancy to be filled, whether
for initial hiring, or by or as a result of
promotions, lateral transfers or reas-
signments in the Bureau, it does apply.
We agree with the distriet court that
this is what Section 472 means, and
requires.? T ‘

Vague reference is made by appellants
to “mere” rclocations of jobs or reas-
signments of duties essential to efficient
administration, which they imply are
undesirably inhibited by the district
court’s judgment. It would be inappro-
priate for us to pursue stch generalities
not involved in the situaticns of the
plaintiffs nor defined in the record, ex-
cept to indicate, as did the trial court,
that only appointments to vacancies are

covered by the preference; readjust-

ments in assignments or tasks not in-

9, “A ‘vacancy’ is n ‘vacancy’”, its opinion
ohserved, “no matter how created. Congress
drew no distinction—as it could casily have
done had it so intended.”

§0. The McKune affidavit in support of the re-
quest for a stay on appeal stated: “Tateral
reassignment of DBureauw of Indiun Affairs’
employees to vacant positions are frequently
made beenuse of a breakdown in relationships
between an ecinployee at the agency level and
the tribes that he serves, Suoch breakdowns

498 . 499 FEDERAL REPORTER, 24 SERIES

volving the creation of, or appointment
to, vacancies are unaifected, unless of
course these personnel adjustments are
used as mere subterfuges to avoid the
statute as interpreted here.

The most persuasive situation for an
exception to the preference was specifi-
cally presented only after the entry of
the court’s order, in connection with the
application for its stay: 10 circumstances
dictating the transfer of a particular
non-Indian emplovee because of prob-
lems beyond his control or when his
safety or continued effectiveness is

threatened, for example. Even though -

such a necessity may be thought not to

- justify disregard of the preference in

any lateral transfer to an existing va-
cancy, appellants argue that at least an
exchange of positions would be proper to
meet such an emergency. This lateral
swapping of positions would bring into
more acute question the meaning of “va-
cancy” . as well  as  “appointment”.
Where two employees of identical status,
with the approval of their superiors,
mevely exchange positions it is suggest-
ed by appellants that there would be no
vacancy with respeet to either position.
Of course if this device were to be em-
ployed to shift an employee contemplat-
ing retirement or promotion from a po-
sition having an available Indian re-
placement to a position (on a different
reservation for exanmple) having only
non-Indian replacements available, ob-
viously the intent of the statute under
any view would be defeated. Yet appel-
lees say that the BIA should be permit-
ted to utilize in good faith this theory of
exchange of positions without applying
the Indian preference.

usually result {rom conditions over which an-

emjdoyee has no control. These situations re-
quire that the employee be moved as quickly
as possible to avoid. further alienation of the
tribe, and occasionally, the threat of physieal
violenee to the cimployee and his family, When
a qualified Indian candidate is availuble for
the position to which a nou-Tadian employee
may be reassigned under these circumstances,
it beconmes impossible to move the non-Indian
employee.”

“
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Cite ax {09 F.2d 1M (1974}

{2,3) As tempting as this continued
softening of the statute may appear, we
cannot approve it. That would require
an unacceptable torsion of the term “va-
cancy” or the word “‘eppointment”, or
both. Whether a vacancy exists depends
upon whether a position is vacant and
susceplible of being filled, not upon how
it is filled. According to appellants’ ar-
gument, for example, if an employee in
office A should retire, his former posi-
tion would be vacant only if his replace-
ment were cither promoted to that posi-
tion or hired from outside the BIA to
{ill it; the determination of whether a
vacancy occurs would be delaved until
the vacancy no longer evisted. We be-
lieve Judge Corcoran correctly reasoned
that when a position is open, needing to
be filled, it is vacant in the contempla-
tion of the statute, and if the position is
filled by transferring to it an employee
from a position of similar status some-
where else within the BIA, that em-
ployee’s former position zlso becomes a
vacant position to be filled with due re-
gard for the Indian preference.

Appellants’ approach to the word “ap-

pointment” is to say that the word has-

come to mean, through custom and
usage In civil service contexts, “initial
hiring from outside”, and it is suggested
that this was the meaning intended by
Congress in using the word in the statu-
tute. It is interesting to note in pass-
ing, as the record indicates, that Civil
Service practice now accepts promoticns
as “appointmentis”. But here we are not
dealing with Civil Service application
but practices expressly intended to de-
part from them. The Secretary is di-
rected “to establish standards . . .
for Indians who may be appointed with-
out regard to civil-service laws
.” " Furthermore, to concede, as

£, “The result [of present civil service rules)
has been that the Indians have been giver no
opportunity to handle their own affairs or to
be traimed in their own affairs. This bill, we
think, gives thew the opportunity to which
they are entitlsl . . . [T]o make the In-

¥

appellees do, that “appointment” refers
not only to initial hiring, but also to
promotions, while maintaining that the
term docs not include lateral transfers,
would be to only selectively accept the
contended-for meaning, but largely to
reject it to coincide with previously an-
nounced policies and the exigencies of
this suit.

[4] Except in extremely cxceptional
circumstances a non-Indian would be
transferred out of an existing position
only if, taking into consideration the In-
dian preference, he could fill legally an-
other vacancy because of the unavailabil-
ity of a gualified Indian. If he were
thus laterally transferred, then his
former position would become vacant,
subject to being filled also in a manner
consistent with the Indian preference. To
bend this interpretation of the statute in
an cffort to accommodale its contrary
terms to extraordinary situations envis-’
aged by appellants would not be justi-
{fied. BMany administrative adjustments
already have been necessary, and more
should have been made earlier, to
achieve the purposes and mandate of-the
law. If there are no reasonable admin-
istrative or management alternatives to
violation of the mandated preference for
meeting the situations discussed—and
the record falls far short of demonstrat-
ing that there are not—the problem is a
legislative and not a judicial one. In
view of the legislative history it does
not appear likely that it will be weak-
ened by Congress for insubstantial rea-
son; more to the point, it is not within
our province to do so at all.

Relevant legislative history disclosed a
congressional intent actively and posi-
tively to establish, through an orderly
process, Indian control of Indian serv-
ices.!t  True, Congress did not envi-

dians the principal agents in their own cco-
nonmtie asud racial salvation and .

progressively reduce and largely decentralize
the powers of the Federal Indian Nervice”
Meamorandum on K, 2755 by John Collier, Com-
missioner for Indian Affairs, reprinted in
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sion the mass termination of all non-In-

dian employees,’* but there can be little .

doubt that traditional civil service sccu-
rity for non-Indians in the Indian serv-
ice was deliberately subordinated to the
objectives of the Indian preference.t?

We conclude that the distriet court
correctly determined the reach of Sec-
tion 472.

II

Even assuming, as we hold, that the
Indian preference applies to lateral
transfers in connection with which va-
cancies are to be filled, appeliants con-
tend that the Commissioner of Indian
Affairs has a discretion to make limited
exceptions with reference to - laieral
transfers, as well as promotions when

_this is expressly found to be in the best

Hearings on 8. 2735 Defore Senate Committee
on Indian Affairs, 73d Cong., 2d Sess., 1, 19
(1931).

“The definite goal [of the Act] is to
have Indians eventnally handling everything.
« « 7 Testimony of Commissioner Col-
lier, Senate Ilearings, 322,

“Indian  progress and  ambition  will e
enormouxly strengthened as soon as we adopt
‘the principle thar the Indian service shah
gradually become, in fact as weil as in name,
an Indian service predominantly in the hands

of cducated and competent Indians.” Tlep.
JToward, T8 (‘ongressional Tecord 11731

(1934).

*[Section 172) directs the RKecretary of the
Interior to establish the necessary standards
of health, agze, character, experience, knowledze
and ability for Indian cligibles aud to appoint
them - without regard _to c¢ivil service laws
. . . 'This provision in no way signifies
a disregard of the true merit system, but it
adapts the merit svstem to Indian tempera-
ment, training and capacity.”  Jd.

12, “This doex ot wean a radical transforma-
tion overnight or the ousting of present white
employees. It does mean a preference right to
qualified Tudians for appointinents {o futuve

vaeancies in the local Indian field service and .

an opportunity te rise to the higher adiministra-
tive and technieal posts”  Jd. -

13, . {WJe must not blind oursclves
to the fact that the effect of this bitl if worked
out woull unquestionably be to replace white
employees by Indian employees, 1 do not know
how fast, but ultimately it ought to xo very
far indeed”  Conen'r Collier, Jlearings on
JLRL 7902 Defore Haouse Committee on Indian
Affairs, T30 Cong., 2d Ress., 39 (1034).
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interests of the Bureau.'* The cxisting
administrative interpretation to this ef-
fect, the appellants assert, is entitled to
great weight in view of such cases as
Udall v. Tallman, 380 U.S. 1, 85 S.Ct.
792, 13 L.Ed.2d 616 (1965). To the con-
trary, we consider appellants’ contention
weakened by the fact that shortly before
its present position was taken it was
Bureau policy not to recognize promo-
tions as falling within the purview of
Section 472 at all. The contention is
rendered suspect by the illogic of read-
ing oxceptions info the statute with re-
gard to promotions and applying an in-
flexible rule concerning initial hirings,!s
is further thrown into question by a cer-
tain confusing ambivalence in appel-
lants’ position even during the final
hearing below,%¢ and is dissipated by a

14, . It is the policy for promotional
consideration that where two or more candi-
dates who meet the established qualification
requirements are available for filling a vacan-
ey, if one of them is an Indian, he shall be
given preference in {illing the vacaney. 1n ae-
corilanee with the policy statement approved
by the Seeretary, the Commissioner may grant
exceptions to this policy by approving the se-
Jection awd appointment of non-Indians, when
he considers it in the best interest of the
Bureau.” 4 1BTA dManual 533, 3.1 (as amend-
ed June 23, 1972).

15. Appellants assure us in their brief that “it
is not coitended that there is discretion to
make exveptions as regavds initial hiring” but
Jo not attempt to reconcile this Jongz stand-
ing position with their view of discretion as to
promotions, although they now conecede in gen-
eral that promotions are coverad by the Sec-
tion.

16, On June 22, 1972, Necretary Morton ex-
panded the recognition of preferences to pro-
motions aml training, By December 8, 1972,
when the motions for summary judgment came
before the district court the position of the
defendants  was modified;  they apparently
contended that while (he Indian preference
could be applied by the Tlureau to promotions,
such application was not required but that the
Burexu could swcommodate the preference to
special eircumstances justifying exceptions, as
wis their contention conecerning lateral assign-
ments.  Tu the course of the argument below
they then scemed to witislraw somewhat from
the concessions of that stiatement by arguing
that the statute did not necessarily require
the preference to he applivd in cases of promeo-
tion but it may be “extended administratively
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Cite s 409 F.24 494 (1974

comparison of the provisions of prior In-
dian preference statutes with those of
the act controlling in- the ecircumstances
of this caser™ As pointed out by Judge
Corcoran, ithe controlling statute does
nol soy the “‘Indians . . . may
have preference’. It says: ‘. .- .
qualified Indians shell hercafter have
. . . preference’”, and “if Congress
had intendced to wriie discretionary pow-
er into the language of Sce. 472 it would
have done so expressly . . . One
need only look at various Indian prefer-
ence statutes to recognize that Cougress
was well aware of the distinetion be-
tween discretionary and mandatory ac-
iion.”

[5,6] Any conflicting administrative

Interprelation to the contrary must yield

intu the arca of promotions™, and that non-In-
dians “may be. promoted other than as a last
resort.”  Later in the argument appcllants’
counsel argued generally that Congress did not
intend to eover promotions as.distinguished
from initial Liring, and finally the claim
seemed fo he that while the preference statute
did genevally apply to promorions and lateral
“assignments, is well ax initial hiring, a disers-
tion resided in the Dureau to make exceptions
in eases of administrative convenience or neces-
ity. Counsel for appellants then said: “In a
situation where selecting someone wlho is
qualified but whose qualifications simply den't
match somcone else’'s amd where a program
might be jeopardized, the commissioner may
make an exception; bhor, virtually, that is it.
A qualified Indinn gets preference for promo-
tion.”  later counsel for appellants said:
“With respect to promotion we sre saving the
statute says vacancies, it must apply across the
board . . . Now in the area of training
the statute says vacancies; it is in-
applicable to training.”

17. 25 U.S.C. § 44, originally enacted in 1594,
28 Stat. 513, provided that in the Indian Serv-
ice Indigns shall bLe ewploxed as herders,
teawsters, and laborers, "and where prae-
ticable in all other emplovments in connection
with the sgencies and the lndinn SRervice.

" Sectien 43, derived from the Act
of Junc 30, 1834, 4 Stat, 747, provides that
in all ceses of the appointinents of interpreters

.-or other persons employed for the benefits of
the Indians, a preference shall be.given to per-
sons of Indian descent, “if such can be found,
who are properly quslified for the execution of
the duties.”  Section -6, derived from the Aet
cof May 17, ISS2, 22 Kent, 88 provides that
“{plrefereree shall at all times, as far as prae-
ticeble, be given to Indians in the employinent

. . .

to the clear provisions of the act. Even
though some ambiguities might be per-
ceived under certain  situalions they
should be resclved, reason permitting, in
favor of the Indians. Choale v. Trapp,
224 U.S. 665, 32 S.Ct. 505, 56 L.Ed. 941
(1912).18  But ambiguilies, as has been
poinled out, are largely confined to the
shifting pesition of the appelices and
their predecessors who, in administering
2 statute designed in 1934 to progres-
sively correet a situation where there
was a smaller proportion of Indians in
the BIA then thap there was in 1900,19
have achieved little more than the old
ralio during the intervening forty
years.2®  All of these circumstances are
at least as persuasive as those in Morton
v. Ruiz, 415 U.S. 199, 94 S.Ct. 1055, 39

of clerical, mechanieal, and other help on res-
ervations and shout agencics. In contrast,
Scetion 472, the most recent Congressional
mandate on the subjeet, provides that the In-
dians involved here, without regard to Civil
Service laws “<hall hereafter have the prefer-
ence to appointient to vacancies, . . "

I8, “But in the gevernment's dealings with the
Indians the rule is exactly the contrary. The
construction, instead of being strict, is liheral:
doubtful expressions, instead of heing resolved
in favor of the United States, are to be re-
solved in favor of a weak and defenseless
people. who are wards of the nation, and de-
pendent wholly upon its protection and good
faith. "This rule of construction has been rec-
ognized, without exeeption, for more than a
hundred years. L7224 U8, at 670
See alse Choctaw Nation v, Oklahoma, 397
U.S. G20, 631, 642, 90 8.Ct. 1328, 25 L.Ed.2d
615, (1970) (interpretation of treaties), and
Hatley v. Reaton, 105 U.S.App.D.C. 2537, 281
F.24 620, 625 (3960) (interpretation of execu-
tive orders).

t9. *Thirty four years ago, in 1900, the num-
ber of Indians holding vegular positions in the
Indian Service, in proportion to the total posi-
tions was greater than it is today.”  (Memo-
randum eon 8, 2755 submitted to the Senate
Fommittee on Indian Affairs by John Collier,
Commissioner of Indinn Affairs, reprinted in
Senate Ilearings, supra.)

20. The reeord indicates that Indians comprised
9145 of the total number of cuiployees in 1941
but that this pereentage decreased to 4S¢%
in 1969, In 3970 only a little more than
half of all emplovees were Indinns and the
majority of these were employed in the lower
runking jolus,

2 A il e L i A, i

e, o 1.

R S ]

P L STt b M T S A S s e -

R A o Ll il o)

hoad LS o aid



K2
#._
‘51"‘\

TR

EHREST

-

-

502 e

"L.Ed.2d 270 (1974), against control of
judicial interpretation by administrative
treatment.?t

In oral argument appellants’ counsel
suggested that the word ‘“‘preference”
connoted “a choice” according to some
dictionary definition or rulings in other
context. It was implied that this
“choice” was to be made by the Commis-
sioner. - We reject this play on words,
and return to the clear meaning of the
Act in context with its purpose, history
and wording—qualified Indians, not the
Commissioner, have a right to the pref-
erence in appointments to vacancies.
The statute makes the choice.

[7] In Mescalero Apache Tribe v.
Hickel, 432 F.2d 956, 959-960 (1¢th Cir.
1970), cert. denied, 401 U.S. 981, 91 S.
Ct. 1195, 28 L.Ed.2d 333 (1971), Chief
Judge Lewis, writing for the court, rec-
ognized that the government’s position
contained “overtones of the age-old [In-
dian] complaint of the ‘forked tongue’
. . .7 and that the objcctive of Sec-
tion 472 for the BIA to “gradually be-
come an Indian service predominantly in

the hands of educated and competent In- -

dians” was not being realized. That
court felt constrained to hold that the
Indian preference did not apply to re-
ductions-in-force because “no appoint-
ments to vacancies” were involved. Ac-
cepling the rationale of Mescalero as ap-
plied to the facts there, as we have, and
that the promotions and lateral trans-
fers involved in the case before us do in-
volve appointments lo vacancies, as we
must, for us to hold that the Indian
preference established by Secction 472
need not be observed if it is determined
impractical to do so by the Commission-
er, notwithstanding, as we have noted,

that Secction 472 was intended by the
Congress to change prior statutes which

21, *“\We lLave recognized that the weight of an’
aldministrative interpretation  will  depend,
among other things, upon ‘its consisteney with
carlier and later pronouncements’ of an agen-
cy. In this instance the BIA’s somewhat
inconsistent posture belies its present asser-
tions. JIun order for on agency interpretation

499 FEDERAL REPORTER, 24 SE S

theretofore had granted a preference
only “insofar as practicable™, would ren-
der understandable a disinterment of the
ancient grievance against the duality of
deceit to which the Indian race so long
reacted and which it was to be hoped
had been laid to rest by considerate
modern  legislation, including Section
472. We conclude that this section
means what it says, as the trial court
determined.

The partial stay heretofore granted 22
ts vacated and the judgment and order
of the district court affirmed.

-

Dick JONES ct al., Appellants,
’ v.

DISTRICT OF COLUMBIA REDEVELOP-
MENT LAND AGENCY et al.
(three cascs).

Nos. 73-1307, 73-1638 and 73-1751.

United States Court of Appeals,
District of Culumbia Circuit.

Decided April 26, 1974.
Argued July 24, 1973.

Residents of area in proposed urban
renewal plan brought action against the
Distriet of Columbia Redevelopment
Land Agencey, the National Capital Plan-
ning Commission and the Department of
Housing and Urban Development to
challenge the legalily of certain actions
of the agencies in formulating and exe-
cuting plan for urban renewal pursuant
to neighborhood development programs.
The United States District Court for the
District of Columbia, Howard F. Cor-

to be granted deference it must be consistent
with the congressional purpose.” (Citations
omitted.)

22 The district court refused any stry of its or-
der, but upon application of appellanty we al-
lowed a stay pendente lite but limited to the
effect of the order upon lateral transfers.
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United States Department of the Interior 5

BUREAU OF INDIAN AFFAIRS
' WASHINGTON, D.C. 20242

IN REPLY REFER TO: .
Personnel Management

. APR 18 1374
Memorandum
To: Area Directors '
Acting Director, Administrative Services Center
Director, Southeast Agencies e Lyl
. /-” . ":‘,’:'1.‘- '\,
From: Commissioner of Indian Affairs LT et

-~
v B g
.

Subject: Guidelines to Implementation of Stay .in
Freeman Decision

The Circuit Court of Appeals for the District of Columbia
issued a stay order in Freeman V. Morton, No. 73-1409 on
November 7, 1973.

A noncompetitive reassignment of a non-Indian emvlovee may

be made to a vacant position, providing it is to a position
where there is no orcmotion potential, only under situations -
where compelling circumstances are present. Comoelling
circumstances are anv one of the following: (1) For reasons
of health of either the emplovee or members of his immediate
family, when documented bv a letter frcem a physician; (2)
Where, by tribal council resolution, revlacement of a
particular emvnlovee at an agency is requested: (3) "here the
employee has lost the confidence of the Indian community, or
has ceased to be effective in his position, or is subjected

to threats or he or his family is under duress from the Indian
community. When filling the vacancy created by the reassign-
ment, a vacancy announcement will be issued and the present
policy in granting preference to Indians will apply.

Reduction-in-force will be conducted in accordance with
Civil Service Commission, Devartment, and Bureau regulations.
Indian preference will continue to be applied in reduction-
in-force. 1In reduction-in-force situations, employees may
be reassigned to positions with no known promotion votential
even though the resulting vacancy remains unfilled or is

abolished. .
(o RECTIVED
ATIUMISTIATION
: APR <. 1974
’  NApS2E ‘ NAV A

NELE . : AREA O#rICE
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A report must be sent to this office in every instance when
personnel actions are taken pursuant to the above. This
includes a personnel action involving a change to lower grade.
The report shall include full documentation on the steps taken
to £ill the vacancy resulting from the reassignment, or, if
the vacancy is not filled or the position is abholished, a
complete statement of reasons for that action.

)]

pEC-IVED
Asr.ii:«%::\r-,:mou

APR =~ 1974

NAVAID
AREA OsriCe



FROM MARVIN FRANKLIN ASSISTANT TO THE SECRETARY FOR
INDIAN AFFAIRS

TO TONY LINCOLN AREA DIRECTOR NAVAJO AREA

BY ORDER OF THE SUPREME COURT ON AUGUST 16, 1973, THE
DECISION OF THE COURT IN THE MANCARI CASE PROHIBITING THE

APPLICATION OF INDIAN PREFERENCE HAS BEEN STAYED,

N

ALL PERSONNEL ACTIONS ARE NOW, UNTIL FURTHER INSTRUCTED,
TO BE TAKEN APPLYING THE FREEMAN DECISION, WHICH HAS

HELD: "THAT ALL INITIAL HIRING, PROMOTIONS, LATERAL
TRANSFERS AND REASSIGNMENTS IN THE BUREAU OF INDIAN

AFFAIRS AS WELL AS ANY OTHER PERSONNEL MOVEMENT THEREIN
INTENDED TO FILL VACANCIES IN THAT AGENCY, HOWEVER CREATED,
BE DECLARED GOVERNED BY 25 USC 472, WHICH REQUIRES THAT

PREFERENCE BE AFFORDED QUALIFIED INDIAN CANDIDATES, "

Called from Phoenix Area Office 4:15 p.m., 8/17/73, by Lillian in
Mr. Artichoker's Office.
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reo 00\% IN THE UNITED STATES DISTRICT COURT

ez T TUIC FOR THE DISTRICT OF-NEW MEXICO
C. R. MANCARI, ANTHONY FRANCO, _ R?—:CEIVED
WILBERT GARRETT and JULES ) ]
"COOPER, on behalf of them- ) JUN 11973
selves and all others ) .
similarly situated, ) E. k. GreEsupn
) CLERR
Plaintiffs, g - -
V. g.
ROGERS C. B. MORTON, as ) No. 9626 Civil.
) Sncweu?ry of the Interlor, ) - ' :
LOUIS R. BRUCE, as COﬂm1551oner )
i of Indian Affairs, WALTER O. ) -
OLSON, as Area Director, Bureau )
of Indian Affairs, Albuquerque ) FILED
Area OfTice, and ANTHONY LINCOLN, ) - AT ALBUQUERQUE
as Area Director, Bureau of ) o .
Indian Affairs, Navajo Area Office, ; - Ul 1973
. GREESON
o Defendants. ‘) | . E~FCLEQA

-

JUDGHENT _

IT IS ORDERED, ADJUDGED AND DECREED that the named
delendants are hereby permanencly enjoined from implementing
any peolicy in the Bureau of Indian Affairs which would hiré, R
promncte, Or reassign any person in breference to another
solely for the reason that such person is an Indian, since
25 U.S.C. §§ L4, 46 and U472 are contrary to the Civil Rights
Act, and are inoperative. '

IT IS SO ORDERED. . .//

: ) / /' / .
‘ _ ‘ ,- il /«J/
’ United Staueg Circuit Jgﬂ"e«-

f : ///

N . ~ United States Dler1Cu‘Judgc

" RECEIVED 5) 7—( .,/\.,/

ADMINISTRATION - United States District Judge.

JUN 7 1973

NAVAIO
AREA OFFICE

n!

*
‘
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MNEW MEXICO .

C. R. MANCARI, ANTHONY FRANCO,
WILBERT GARRETT and JULES
COOP=ER, on behalf of them-
selves and all others similarly
sigtuated,

Plaintiffs,
V. -
ROGERS C. B. MORTON, as
. Secretery of the Interior,

LCUIS R. BRUCZ, as Commissioner
of Indian Affairs, WALTER O.

No. 9626 Civil.

OLSON, as Area Director, Bureau ’ FINED
of Indian Affairs, Albuguerque, AT: ALBUQUERQUE
Arega Oifice, and ANTHONY LINCOLN,
as Area Director, Bureau of JUN 1 1973
indian Affairs, Navajo Area Office, S
E. E. GREESON
~ CLERK -

T At N N N Nl s Nl Sl S S N Sast Nt N S ol S S Naut Nast
. .

Defendants.

MEMORANDUM OPINION

This is a class action brogght by the named plaintifrs
§n behzlf of themselves and all bther'émployées of the Buréap
of Indian Affairs who are of less than twenty-five per cent
Enéian blood. Plaintiffs seekAto enjoin the defendants from
implementiné and enforcing a policy of the Bureau of Indian

airs to give preference to persons of one-guarter or more

e
Yy
In)

PiaintifTs allege that Title 25, United States Code;
§¢ L4~85 and 472 (hereinafter the Indian Preferecnce Statutes),

are b§ing imprbperly construed by the Secretary and the

Cormissioner in that these sections were meant to extend 'a

-1- o
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preferepce to Indians in init%al hifing only. Plainéiffs fur-
ther allege éhat this expanded policy violates their.rights.
under the Civil.Rights Acts of 196& and 1972, which rights are-
guarantced them in Title 42, United States Code, §§ 2000c et .
seg., and Public Law 92-261, § 717. TFinally plaintiffs allege
“that tﬁe Indian Preference Statutes are unconstitutional be-
cause they deprive plaintiffs of their rights to prOperty

without due process of law in vioclation of the Fifth Amendment

-~to the United States Constltutlon.

The non-Indian plalntlffs are lonvtlme employees of the
BIA. They are teachers at the Albuguerque Pq}ytechnlc Insti-
tute, or.programmers, or in computer work, or teechers in dthe}
afeas. They testified as to particular training or advance-
ments fof which they had applied, and which in their opinion
viere denied by reason of the applicafion of the preference
pelicy. Ve find that the plaintifls demonstrated suffieiéﬁt-
connection with ﬁhe application of the policy to bring ehis
action for themselves and others similarly situated.
| The defendants are parsons occupyihg official positions
relating to the BIA and are responsible for the appliéation
of the Acts herein concerned.

We Zird that there arc asserted substantial constitu-
tionzi zusstions requlrlnb consideration by a three-judge
coury,

Tne United States Attorney, who appears for the de-
Tendants, challenges the court's jdrisdiction over the sub—.
Ject ﬁatter. 'The Court of Apoealc in Mescalero Apache Trlbe

v. Hickel, 432 I'.2d 956 (10th Cir.), held tbat there was

-2-
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Jurisdiction under 5 U.S.C. § 76“ in that action. Here the
plaintiffs assert jurisdiction under 42 U.S.C. § 2000e and ;
28 U.s.C. § 1346(a)(2)._ This could be considered uﬁder the
latter statute since the zction was againét “"Rogers C. B. A
Morton, as Secretary of the Interior," and against pthef nam-

ed persons in their official capacities. As indicated, the

‘Unlted StaLes Attorney has”* aupaared as counsel for the defend—

ants. However, ve hold that there is Jurlsdlctlon under L2

. U.8.C. § 2000e, and any further challenge before the Depart-

ment concerned would be an idle gesture in the face of the.

issuance of the policy statement and its implementation by re-—

gulations and orders. The issue is not an iﬂtorpretation of
pollcy statements or Lhel” ap071cat10n, buL is a direct chal-
lenge to the validity of the atute on \hlch the departnentaT
policy is based. There is thus no purpose shown why any fur-
ther administrative.action would serve any useful ﬁurpose.
Mescalero Apache Tribe v. Hickel, 432 F.2d 956 (10th Cir.),
vie believe, is significant{ on this poiﬁt although it dealt
with 5 U.S.C. § 701 where no administrative machiner& yas ex-
pressly provided. o ‘ S .

Defendan{s contend that they are directed by 25 U.S.C.

- § 472 to> implement the policy of Indian preference. Section

-

4§72 proviiss as rfollovis:

"?he Secretary of the Interior is directed
to esta2blish standards of health, age, character,
experience, knowledge, and ability {or Indians
¥no may be appointed, without regard to civil-
service laws, to the verious positions meintained,

now or herecafter, by the Indian Office, in the

- administration of functions or services affecting —-- —-—-

any Indian tribe. Such cualified Indians shall
hereafter havé the prefcerence to app01ntment to
VaCanClCS in any such positions.”

et e — s g

N
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- Other statutory provisioﬁs.relating to preference, al-
though less explicit, appear at 25 U.S.¢. §§ 44 and U6.
The gist of the preference policy which'precipitated
the challenge was embodied in Personhél Management Letter

MNo. 72-12, .issued by the Albuquerque Area Office of'theIBIA,

.which provided in part as follows:

"Phe Secretary of ‘the Interior announced
today he has epproved the Bureau's policy to ex-
tend Indian preference to training and filling
vacancies by original app01nvn nt, reinstatement
and promotions. . . . -

"The new policy provides as follows: Vhere
two or nmore candidates who neet the established
requiremrents are available for filling a vacancy, .
if one of them is an Indien, he shall be given
preference in filling the wcancy. This policy
is effective immediately, and is incorporated
into all ex15u1ng programs such as-thes Promotion
Program. . . .

The policy was officially announced and, as we find from

the evidence that it is being carried out, applies the prefer-

- ence in hiring and promotions. Instances of promotional pre-

fefences were testified to by the witnesses. The policy is
thus a reaiity, and far‘beyond the formative stage.

A preiiminary issue relates to the validity of 25 U.S.C.
§ 472, quofed above, in view of its inclusion in the hetero-

geneous Indiean Reofganlzatlon Act of 1934. This provision was

“dinclulel Iz the Reorganizabion Act together with other sec-

tions which relate to a variety of subjects. In one of the
sectio.a, now 25 U.S.C. § 478, provision is made for submission

of "the Act" for acceptance or rejection by the various Indian

tribes. This voting section (U478) on its face would. appear to.- - —-

"make the application of section 472, with which we are here

conce erned, optional with individual tribes by requiring a

- : ' T
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special election of the adultﬁmémbérs of the tribe to vote on

the application of the entire Act. ’ Cod
The Reorganization Act was submitted and voted on and

vas rejectcd’by a considerable number of tribes. This reiec—

tiorn and acceptance tribe by tribe creates some uncertainty,

~ but a careful reading of the other sections, as well as a re-

view of the Congressional Fistory of the Act, convinces us
that the elections were to be only for the purpose of accept-
ing or rejecting sections 476 and U477 of Title 25, U8 Stat.
087~-88. For example, we cannot believe that Congress intended

all the Indian tribes to vote on the extension of boundaries

- of. the Pavago Reservation (section U63a, 50 Stat. 536), on

the Se“rﬂtary making rules and regulations for the operation

and management of Indian forestry units (section g6, 48 Stat.

086), or on appropriaticns for vocational and trade schools
(section U711, 48 Stat. 985), or on other provisions found in

the Indian Reorganization Act. It is difficult to see how..

~under any other construction the fct Gould be valid.

. Senator VWheeler, one of the sponsors of the Reorgani-
zation Act, made the following remarks in his discussion of
sections 476 and 477 of the Act:

"The third purpose of the bill is to stabi-

lir=s the tribal organization of Indian tribes by
vezzling such tribal organizations with real,
vooush limited, authority, and by prescribing
ccniisions vnlch must be niet by sueh tribzl or-
gznizetions. This prevision will apply only if

2 mzjority of the Indians on eny Indian reserva-
tion desire this sort of organization. As a mat-
ter of fact, however, it does not change to any
great extent the present tribal organization,
excert that when a2 majority of the Indians want o
to establish this tribal organization and extend
the provisicns of the bill to it, they may do co.'!
(1934 Congressional Record, p. 11123).

-5~
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Nothing which followeG in the debate or in the way of amend-
ments suggests to us.fhat the option of acceptance was extend~
ed to any other portion of the.Act, and therefore the prefer~
éﬂce’scction here concerned must be held to extend to all
‘Indians as individuals. .

The issue of the proper construction of 25 U.S5.C. § 172
is urged on this appeal and fis a sigﬁificant problcﬁ. The

United States Court of Appeals for the Tenth Circuit in

/
R : i
HMescalero Apache Tribe v. Hickel, U432 F.2d 956, considered\\_....._nuu

the application of the preference statutes to reductibns in
the worlk force of phe Bureau of Indian Affairs, and held the.
preference not applicable. There section 472 was considered,
as were sections 4L anda 46 of 25 U.S.C., and references w%re
maée to the legislative history. The parties and the court-'
werce there concerned only with the particular issue at hand.
There vizs no other issue nor a general challenge to the Act.
The preference thus does not apfy to reductions in the work
Torce. - . o i » :
The United States Distirict Court for fhe District of
Columbia, in Treeman v.'Morton, Civ. No. 327471 (not.yetf
reported), had before it the question of whether or not sec-

tion 472 gave the‘plaintiff a preference over all non-Indian

erplorz:s3s in the Bureau of Indian Affairs with respect to
prozzzizns, reassignments to vacant positilons within the
BIX, znd to assignments to available training positions (the

contrary position was that the preference was only as to

initiz) hiring). The district court in Freeman held that

section 472 required the preference be given in promotions

e




and reassignments to vacant poéifions vwithin the Bureau, but~
that it did not extend to positions in training programs.

Vle do not decide whether the préference is as broad as
the court in Freeman v. Morton indicates. It is sufficient
to permit consideration of the basic issﬁe to obsefve that
no one challenges the application of the prefecrence écts to
initial hiring and indeed the wo?ding does not pernit such d
challenge.

:‘1~. "Vle turn now to t#e asserted conflict between the Indian
Preference statute and the Civil Rights Acts of 1964 and

1972 (Equal Employment Opportuniﬁy Act, 1972, Public.Law
92-261). As indicated above plaintiffs assert that the Indian
Preference Policy adopted and implemented by the Bureau is in
d&rect conflict with the Civil Rignts Acts of 1964 and 1972,
and more spacifically with Title 42, United States Code,

§ 2000e-2? and as amended by Pubiic Law 92-261. Plaintiffs in

their challenge to the preference acts thus assert that the

Burcau, by refusing to obey the Congressional mandate set forth

in section 717 of Public Law 92-261, is violating the rights
given them under that added section.
Section 717 provides in part as follows: oo

"Sec. 717. (a). All personnel actions af-

(=]

t with regard to elizns employed outside
mits of the United States) in militery do-
v5 ag defined in section 102 of title 5,

ection 105 of title 5, Unitcd States Code

luding cmployees and applicants for cmploy- . _ .
who are paild from nonappropriated funds),

in the United States Postal Service and the

Postal Rate Commission, 1in thosz units of the
,Government of the District of Columbia having
positions in the competitive sarvice, and in

Do o CHNS o) oY
i)

e
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those units of the legislative and judicial branch-

es of the Federal Government having positions in . .

the competitive service, and in the Library of : oo
Congress shall be made free {rom any discrimination

based on race, color, religion, sex, or national

origin." )

On its face, section 717 applies to all agencies of the
i federal government. There is nothing in the Committee Réport.
or in House Report No. 9é~238, accompanying H. ﬁ. 1746, enéct—
ed’inté iéﬁ as Public Law 92-261, which would indicate that
the Bureau of Indian Affairs bé e#cepted from its provisions
1(see 1972 U.S.Code Cong. & Ad.ﬁews, pp- 2137, 2157). Excep-
tions are contained in the Act, but none as to;the Indians or
the Burezu. . - .
Senator Byrd of West Virginia, speaking;in'favor of the

bill, made the following remarks:
"Ido not favor special treatment or special
consideration or favored employment of any indivi-
dual on the basis of that person's being black or
white, male or fTemzle., . . Notwithstaznding what
I have just said, the fact remeins that discrim-
ination in employment, on the basis of rece, does
exist, and discrimination against sex does persist. @ i
Vlherever there 1s such discrimination in cmploy-
nment, it is violative of the Constituticn of the
United States. . . .

"In other vords, he should rise or fall on -
the basis of merit, not on the basis of race or
religion or sex. Every qgualified individual --

blzck, white or else -- should be given an equal
chzrnce —- not preferentizl treatment -- at employ-
rerz." (Congressional Record, January 26, 1972,
3 3. 550). i

nd Senator Humphrey, speaking for the bill, made the

following staztement:

"We must make absolutely clear thz obligation
of the Federal Government to make all personnel
- actions free from discriminztion -based on race, - -~--- ~— — —~

color, sex, religion, or national origin." (Con-
" gressional Record, January 20, 1972, at ss. 172-
173). C

-8-




" be conslisred to supprt the preference statutes as an excep-

T tion.

This is not a simple instance of =a relationéhip of a
general statute to a special subject statutq which often
occurs. Each statute pﬁ}ports to cover the same particular.
subject of personnel actions relating to, as section 717
described them, " . . . discrimination based on racec, color,‘
feliCion,.sex, or nationaf origin." One Act abplieé to all
but some excepted bureaus or agencies and thé othef to the
"Indian Office." This is not a sufficient differénce in the
scope to bring into consideration the doctrine felating to
‘conflicts between special and general statutes. Further by
the ﬁature of the subject matter and scope, the.two cannot
exist sicde by side. See PosadaS v. National‘City Bank,

296 U.S. 497.

Thefe was no evidence infroduéed to show in any wdy that
having seventy-five per cent non—IndianAblood and twenty—five
pér cent Indian blood vas in any wvay a job~ré1ated criterion.
Griggs v. Duke Power Co., bor v.s. k2k. There was no evidence
whatever presented to show any national-public purpose con-
cerned in the preference policy as compared vith the nondis-.
crimination statutes. There would certainly héve to be soﬁe

showing of thess factors before defendants!® arguments could

w2 Q2 not consider that Board of County Comm'rs v. _
Sebsr, 318 U.S. 705, or Simmons v. Ezxgle Seelatsee, 384 U.S.

209, led to a coatrary conclusion. It is apparent that Iﬁdian

tribeé ha%eAbeen fhe subjéct of barticular legislation from

time to time. But this of itself is no reason for a different-

~10-




treatment of Indlans generally Ihdians as such are not con-
sidered to hﬁve rights, 50 far as here pertinent, different’
from other c1t1zens; they are cltlzens and are obviously en-
titled to all rignts, prlvileges, and burdens thereof. |
Vie have not considered the- challenge by plaintiffs t9.

the constitutionality of the preférence statutes. This is-

sue involves the consideration of the reasonable governmental

purpose or objéctive sought'to be attained in creating the

e

SN

preferred position for certain persons having a stated pqﬁ?&““

‘Cen‘ﬂve'of Indian blood as compared to others. There was

testimony a2s to the manner in which certaln non—Indlans here.
affected by the policy. The separate treatment was thereby
established together with its impact on the individuals.

The defendants had the burden of coming forvard with evidehce
of an important governmental objective but put on no evidence

directed to this matter. Under these circumstances, wve could

vell hold that the statute must fail on constitutional grounds, .

but instead we hold as above described that fhe preference
statutes must give wéy_to the Civil Rights Acts.

. ¥
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United States Circuit Judge.

Y4 //7

/‘—M'

United States District Judge.

PN //\,«;M

L. ' Unrited States District Judge.
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United ut!ates Department of the uterior
-_‘ ro.c (\ bt
OFFICE OF THE SECRETARY ‘
1977 Dm | o WASHINGTON, D.C. 20240

Lw L o
4 RITTATONS SFFICE '
S DEC 7 1072
. I wiide i
Memorandum ‘
To: Area Directors and Chief, Field Support Services Office,

Bureau of Indian Affairs

L

From: Director, Organization and Personnel Management _

' H

Subject: Implementation of Indian Preference Policy and Clearance
Required for Filling Vacancies at GS-13 and Above

Per your discussion with Secretary Bodman, we are enclosing memoranda
relative to the procedural application of the new Indian preference
policy in the Bureau of Indian Affairs and the Secretary's require-
ment that all vacancies filled at GS-13 and above have prior

approval of this office.

In the near future you will receive more specific instructions from
the Bureau Chief' Personnel Officer concerning the application of
Indian preference in promotions. The Secretary's memorandum applies
‘to vacant positions filled by original appointment, transfers and
promotions, Lateral reassignments within the bureau and promotions
resulting from reclassification actions do not require prior approval
of this office unless such clearance is required by 370 DM 311,

Your requests to fill vacancies should be directed to the Acting Chief
Personnel Officer, Bureau of Indian Affairs, who w1ll coordinate with
and obtain the approval of this office.

If you have any questions about either of these policies, please
feel free to call me on 202-343-6761.

Enclosure

! | <=0



L :

. o
United .ates Department of the 1uterior

I. -
OFFICE OF THE SECRETARY | .

WASHINGTON, D.C. 20240 1

Noy 22 1972

Memorandum ; ; {'>}
To: Assistant Secretaries .

Deputy Assistant Secretaries

Bureau Chiefs

Office Heads

From: Secretary of the Interior

rored:

'Sﬁbject: Candidates for Senior Level Positions (GS-13 and above)

In view of the anticipated volume of requests for employment during
- the next three montbs, it is imperative that maximum coordination on
recruitment actlfns exist throughout the Department.

Accordingly, until further notice, the qualifications of all prospective
candidates for employment in senior level positions will be reviewed by
Assistant Secretary Bodman's office before any commitments are made,

All accessions, promotions,- and transfers into vacant positions should
be forwarded to the Office of Personnel Management for appropriate
review and processing.
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United C‘?tates Department of the Tatérior
" OFFICE OF THE SECRETARY

WASHINGTON, D.C. 20210

-

oo - | om_301972,

Memorandum '
To: Commissioner, Bureau of Indian Affairs
From: Assistant Secretary - Management and Budget

Subject: Implementation of New Indiar Preference Policy

Your proposed procedures implementing the new policyﬁextending

Indian preference into promotions have been reviewed by this office.

The attached procedures, which have been amended to conform to Departmental
policy, are approved for implementation in the Bureau, -

We understand the difficulties faced by your staff in developing these
procedures. The new Indian preference policy and procedures will have
a significant dimpact on employment practices in the Bureau., Their ,
development has required a special sensitivity to this impact to insure
the application of preference on an equitable basis within statutory
limitations.

. Training

Your covering memorandum of August 14 and the proposed procedures addresses
the issue of preference in training., Although the policy statement ap-
proved by the Secretary on June 22, 1972, provided for greater emphasis on
training for the development of Indian employees, it did not extend absolute

. preference into training. By letter dated July 5, 1972, Chairman Hampton

of the Civil Service Commission endorsed our new Indian preference policy.
We have since had discussions with members of the Commission staff and
they point out that Chairman Hampton's endorsement of our policy did not

. include an endorsement of preference in training.

Training will continue to be performed in accordance with Federal training
policy and Chapter 41 of Title 5, USC, i.e., to meet the immediate and
long-range needs of the agency. Any reference to Indian preference in
training must be deleted from Bureau issuances, :

Promotions, Reinstatements 'and Initial Appointments.

“iv . The statement of policy outlined in the Bureau's implementing procedures
.. states in the last sentence, first paragraph: '"Positions may be filled by
* “-transfers, reassignments, reinstatement, or initial appointment, but

Indian preference applies in all cases except (1) when the Commissioner makes
an exception and (2) in lateral transfer and rea551gnment before a

Promotional Opportunity Bulletin is issued." .
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- The policy statement aﬁproved by the Secretary extended Indian preference
into filling of vacancies by original appointment, reinstatement, and
promotion. Transfers into the Bureau from other Federal agencies should
be considered original appointments to the Bureau rolls and therefore
subject to the same requirements as original appointments as far as

Indian preference is concerned. The noncompetitive reassignment of
employees within the Bureau was not covered by the policy statement. We
believe that the application of Indian preference in lateral reassign-
ment actions would restrict unnecessarily your authority to reassign
employees as the needs of Bureau programs may dictate. Since the non-
competitive lateral reassignment (actions which do not result in i
reassignment to a position with known promotion potential) would not place
an employee in a better competitive position for advancement, preference
would serve no useful purpose. Therefore, such actions should .be exempt
from the Indian preference requirements. However, there will be instances
when an employee is reassigned to a position with known potential for
advancement. In making a reassignment of this nature, Indian preference.
must be applied, since a promotion would ultimately result. We have amended
the approved procedurés accordingly. :

Keeping Emplovees Informed.

You proposed to provide a copy of the justification for selecting a non-
Indian employece to each candidate or applicant who was not selected from a
promotion certificate. It is our opinion that such action would have no
value, In addition, Federal Merit Promotion Policy, contained in FPM Chapter
335, states that: "An employee is not entitled to see an appraisal of
another employee." Since the justification for selecting a non-Indian
employee for promotion would of necessity take the form of an evaluation or
appraisal of his capabilities to perform in a particular position, such
justification would be inappropriate for distribution to all candidates.

We have deleted this statement from your procedures.

Exceptions to Indian Preference in Promotion.

Exceptions to the Indian preference policy are expected to be’ limited,
according to the approved policy. It is contemplated that exceptions will -
be granted only in those rare instances where the qualifications of a
non-Indien candidate for promotion are so superior to competing Indian
candidates that a decision not to select him will jeopardize the success of
. a program or project. We feel that it 1s important to all employees that
..the credibility of the Indian preference policy .be maintained. Any -.~,§1."
exceptions will be subjected to close scrutiny by Indian and - U

- . . .. e . . - . v e 3 - -,
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non-Indian employe. alike. It is important, ther. .re, that the
Bureau grant exceptions only in instances which fully meet the
rigid requirements of the policy.
ra . . -
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o1 .Policy -~ An Indian has preference in initial appointment,
including lateral transfer from outside the Bureau, reinstatement,
and promotion. To be eligible for preference, an individual must

be one-fourth or more degree Indian blood and be a member of a
Federally-recognized tribe. It is the policy for promotional consid-
eration that where two or more candidates who meet the qualification
requirements are available for filling a vacancy, if one of them is
an Indian, he shall be given the preference in filling the vacancy.
In accordance with the policy statement approved by the Secretary,-
the Commissioner may grant exceptions to this policy by approving

the selection and appointment of non-dndians, when he considers it in
the best interest of the Bureau. Positions may be filled by transfer,
reassignment, reinstatement, or initial appointment, but Indian

preference applies in all cases except (1) when the Commissioner. makes
an exception and (2) in reassignment within the Bureau.

The Promotion Program does not restrict the right of management to
fill positions by methods other than through promotion.

i
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All itemns remain the same except for I. i ‘ . .

.12 Content of Anrfouncement’

I. The‘following statement will be included on each POB issued:

“In f£illing this vacancy by promotion, initial appointment,

lateral transfer from outside the Bureau, or reinstatement, priority
in selection will be given to candidates who present proof of
eligibility for Indian preference. A Certificate of Indian Blood
must be part of the official personnel record of an applicant who

claims Indian preference." . ) :
. . , .
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C, D, E, F, and G remain the same

.14 Methods and Procéedures for Consideration.

B.

Applications

An enmployee may file for an announced vacancy by submitting an
SF-171 through supervisory channels to the appropriate job
holding office. The supervisor will complete an evaluation

form to attach to the application and forward it to the Personnel
Office for submissioh to the job-holding Personnel Office.

An employee who claims Indian preference is responsible for
submitting a Certificate of Indian Blood with his application
if none is currently on record. Employees are responsible

for submitting a CIB to the job-holding Personnel QOffice, if
other than their current servicing Personnel Office. Indian
preference in promotion will not be considered unless there is
a CIB on file for the applicant claiming preference.
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4 «WXT A & B are new -:pen end ink chonges renumbering old 17B to 17C; old
o . L7C to 17D; and old 17D to 17=. i .

’ . : .
LT Evaluatinz Zligidble Zzndicdeates ’

' )
ML qualified condidates to be considerzd for a vacancy will be
arranged in iwo groups - Indian and noa-Indian. ' .

A, Methrod of Bvelusting. Candidates who are basically eligible .

’ vill be eveluated on a cozpinaticn of factors cealing with their

_ -overall knowledges, sxills, eduEation, and experiencs. Rating
E panels will te establisked, unlases it is impracticctle to do so,

' in order to rate cendicatas for positions at CGS-5 znd above under
the Promotion Plan., When reting vanels ere used in the sveluztion
process, personnel staif menmbers and the selecting orfficial ray
serve only in & techrniczl or advisory capacity.

: B. Eveoluotion of Cutside Canéicdotes. When recrultment efforts
: are extendzd to inziude applizaticns from candidaies outside the
Federal sarvica and other Iedsrzl agsnciss, thess opplications
. will be rated, raznked, and csriified in the same monner s Surezu
- - employz2es zoplying for consideraiion. when written eveluziions
are nov aveileble, telephons contacts with Tormer or presant
enployers will b2 dozwunented as the supervisor's eveluation.
L]
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This paragraph will éupersede entire'paragraph .18

. «18 Ranking and Selection

A. Rankipg by Category

1., Indian candidates. All Indian candidates who meet the
minimum qualification requirements for a position will be

rated as qualified and they will be ranked into two groups -
Qualified and Highly Qualified according to paragraph .17,
YEvaluating Eligible Candidates." The best qualified will
be selected from the Highly Qualified group.

P

2. Non-Indien Candidates. All non-Indian candidates who meet

the minimun qualification requirements for a position will be

rated as qualified and they will be ranked into two groups = ]
Qualified and Highly Qualified according to paragraph .17, ' -
“Evaluating Eligible Candidates." The best qualified will

be selected from the Highly Qualified group.

B. ~Refe£ral of Candidates to Selection Official (Certification)

1. Three jto 5 of the best qualified Indian candidates will be
listed on 'the certificate. 1If meaningful distinctions cannot
be made émong the best qualified candidates as many as 10 names
may be certified.

2., Vhere there are no best qualified Indian candidates available,
3 to 5 of the best qualified non-Indian candidates will be
certified together with all qualified Indian candidates. Con-
sideration of non-Indians will not be made until all qualified
Indians have been considered. Selection of a best qualified
non-Indian candidate, when there are qualified Indian candidates
on the certificate, will require approval by the Commissioner as
an exception to the Indian preference policy.

c. Except{bﬁs. Requests for approval of the selection of a non-
Indian will be submitted to the Commissioner. Exceptions will
_ be granted only in those rare instances where the qualifications
of a non-Indian candidate for promotion are so superior to
competing Indian-candidates in relation to job requirements,
including any special needs, that a decision not to select him will
.jeopardize the success of a program or project. L Ll
"1, Justification for Exception. A complete justification of why _ -
the selected non-Indian has superior qualification to the qualified
Indian shall be submitted to the Washington Office together with
the certificate of eligibles, applications, and supervisors
evaluations, L

<4
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+ » « Form 5-4408 (Revii:f) ./3_ " a-Illustration 8
T . S R
- o & » -~ .‘ . . ; N - . .V
& CERTIFICATE OF ELIGIBLES .
BEST QUALIFIED INDIAN CANDIDATES
) ] . . . . -
¥
i
: i
QUALIFIED INDIAN- CANDIDATES (may not be selected when best quallfled
ok Indians are available) . .
| ‘
BEST QUALIFIED NON-INDIAN CANDIDATES (The selection of a non-Indian candidate
is subject to approval by the Commissioner if there are qualified
. or best qualified Indian candidates available)
.;- "'. ". ¢ H ;— :.' * . ~ ::::,’ \: ® ;:J'.
Selecting Official .
; . ) S
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D CL IN REPLY REFER TO.

UNITED STATES . Personnel
DEPARTMENT OF THE INTERIOR

BUREAU OF INDIAN AFFAIRS
Navajo Area Office
P. O. Box 1060

Gallup, New Mexico 87301

JUN 2 6 1972
Memorandum .
To: All Employees, Navajo Area

From: Area Director
Squect: Indian Preference

In order that all Navajo Area employees will be informed of the
latest developments regarding Indian preference, excerpts of the
Commissioner's latest wire are stated as follows:

"THE SECRETARY OF THE INTERIOR ANNOUNCED
TODAY HE HAS APPROVED THE BUREAU POLICY TO
EXTEND INDIAN PREFERENCE TO TRAINING AND TO
FILL VACANCIES BY ORIGINAL APPOINTMENT, RE-
INSTATEMENT AND PROMOTION. . . . THE SECRETARY
OF.  THE INTERIOR AND THE COMMISSIONER STRESS
THAT CAREFUL ATTENTION MUST BE GIVEN TO PRO-
" TECTING THE RIGHTS OF NON INDIAN EMPLOYEES
. . THIS NEW POLICY IS EFFECTIVE IMMEDIATELY
AND IS TO BE INCORPORATED INTO ALL EXISTING
PROGRAMS SUCH AS THE PROMOTION PROGRAM,
REVISED MANUAL RELEASES WILL BE ISSUED PROMPTLY
FOR REVIEW AND COMMENT., "

We will make every effort to make available copies of the revised
manual releases as soon as they are received from the Washington
Office, ' : ©
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c.——— INREPLY REFER Tq, .

UNITED STATES
DEPARTMENT OF THE INTERIOR
‘ OFFICE OF THE =JLICITCR (
’ Roce 7102 / .
FEDERAL BUILDInG anG U.S, COuRY HausE -
Post OrFicE Box 1090
ALEUgUERGUE, New Meoxico 87103

Ootober 28, 1971

ibha v, Hicksl, et al., Court

5t x
, Tenith Circuit, Heo. 4070,

On Harch 22, 1971, the U.S. Suprems Court denied the
Plaintiff's petition for review of the degision of
the Court of appesals, Tenth Circuit, The eifsct of
this denial is that the Court of Appezis' degision,
affirming the District Court ruling, stands.

I and I am closing -

This now concludes this litigation,
our f£ile on the matte

Sincerely yours, .

Ve
(e <

Lotario D. Ortszga
ce: Mescalero Agency Field Solicitor

ot e



IN RLEPLY RLFER TO!

. UNITED STATES . : /y/zf,@;{

DEPARTMENT(NTTHE|NTENOR
BUREAU OF INDIAN AFFAIRS

lt/ﬁ
ALBUQUERQUE AREA OFFICE /
P. O. BOX 8327 l
ALBUQUERQUE, NEW MEXICO 87108 'f(/ 7’\///
W 53
| FEB 7
Memorandum
To: Area Directors .
From: Area Director
Subject: Mescalero Aﬁache Tribe, et al., v. Morton, Sec'y of Interior

et al., No. 1186, U.S. Supreme Court. Government's Brief.

Enclosed is a copy of the Government's Brief in opposition to the petition
for writ of review filed by the plaintiffs December 31, 1970.

This Brief is transmitted to keep you currently advised of the status of
the case.

Enclosure

o

s g, e e et . P A



O . » ’ . IN REPLY REFER TO:

UNITED STATES - ZXJ)
DEPARTMENT OF THE INTERIOR ' ' %
OFFICE OF THE SOLICITOR
Room 7102
Feoeral BuriLoing anD U.S, Ce. Houst
Post .OFrice Box 1696
ALsuQuerque, New Mexico 87103

February 16, 1971

Mr. Walter O. Olson
Area Director

Bureau of Indian Affairs
P.O. Box 8327 )
Albugquerque, N.M, 87108

" Re: Mescalero Apache Tribe, et al., v. Morﬁon, Sec'y.
of Interior, et al., No. 1186, U,S. Supreme Court.

Dear Mr., Olson:

Enclosed for vour infermaticn and records is a copy of
the Government's Brief in opposition to the petition
for writ of review filed by the plaintiffs December 31,
1970. We will advise you of the Court's decision on
whether it chooses to review the lower court's decision
as soon as it is announced.

Sincerely yours,

‘2/&0 /f <«

Lotario D. Ortega
1l &nclosure ' Field Solicitor
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In ﬂ;v Sprptne Copert af e Jum‘h Stutes
OcroBer TERM, 1870

No. 1186

- MESCALERO APACHE TRIBE, ET AL., PETITIONERS
v,

RoGERS C. B. MORTON, SECRETARY OF THE
INTERIOR, ET AL.

| ON PETITION FOR A WRIT OF CERTIORARI TO THE
UNITE‘D STATES COURT OF APPEALS FOR
; THE TENTH CIRCUIT

BRIEF FOR THE RESPONDENTS IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. A,
.1a-10a) is reported at 432 I.2d 956. The opinion of
the district court (Pet. App. B, 1la-14a) is unre-

ported.
JURISDICTION

The judgment of the court of appeals was entered
on October 5, 1970. The petition for a writ of cer-

(1)
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tiorari was filed on December 31, 1970. The jurisdie-
tion of this Court is invoked under 28 U.S.C. 1254(1).

QUESTION PRESENTED

Whether probationary Indian employees of the
Bureau of Indidn Affairs must be preferred over
tenured non-Indian civil service employees during a
reduction in force.

STATUTES INVOLVED

25 U.S.C. 44 provides:

In the Indian Service Indians shall be employed
as herders, teamsters, and laborers, and where
practicable in all other employments in connec-
tion with the agencies and the Indian Service.

- And it shall be the duty of the Secretary of the
Interior and the Commissioner of Indian Affairs
‘to enforce this provision.

25 U.S.C. 46 provides:

Preference shall at all times, as far as prac-
ticable, be given to Indians in the employment of
clerical, mechanical, and other help on reserva-
tions and about agencies.

95 U.S.C. 472 provides:

The Secretary of the Interior is directed to
establish. standards of health, age, character, ex-
perience, knowledge, and ability for Indians who

- may be appointed, without regard to civil-serv-
ice .laws, fo the various positions maintained,
now or hereafter, by the Indian Office, in the
administration of functions or services affecting
any Indian tribe. Such qualified Indians shall

- cent e - ce siem e P e s B R Rt L o o Al
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hereafter have the preference to appointment to
vacancies in any such positions.

STATEMENT

Two Indians, discharged duringpan ordina'ry reduc-
tion in force, brought an action for mandatory in-
junctive relief to require the Bureau of Indian Af-
fairs to re-employ them. The two Indians, a care-
taker and a building repairman, each had less than
three years’ service with the Bureau of Indian Affairs
and were in a career-conditional, or probationary,
status, Two non-Indians were retained in similar
‘Jobs; each had more than three years’ service, and
thus was in a career, or tenured, status under standard
Civil Service Commission and Bureau practices. The
Indians asserted that, because they would have had
a statutory preference in hiring for the jobs, under
25 US.C. 44, 46 and 472, they must also be given
retention preference during a reduction in force,
without regard to their different tenure status. After
a hearing, the district court ruled that (Pet. App.
B, 14a):

* * * Only a strained construction of the
preference statutes will result in the interpreta-
tion that they are intended to apply to reductions
in force, and this conclusion is equally applicable
to the cited legislative history.

* The court of appeals affirmed, finding the statutory
interpretation sought by the Indians “strained and
untenable.” The court said (Pet. App. A, 9a-10a):

* * * Congress intended to promote Indian
employment in the B.ILA. but also to provide job
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security for non-Indian employees by giving In-
dians only a preference in “appointment to va-
‘canices.” This security is lost if the Indian
preference statutes are applied to reductions in
force since irevitably all non-Indian employees
would be “ousted”* by such reductions. Besides
posing a threat to non-Indians now employed by
the B.I.A., the loss of job security would also
constitute a significant deterrent in recruiting
non-Indians for B.I.A. jobs. Although qualified
Indians are to he actively sought® and accorded
a preference in initial hiring, it may still be
necessary to employ non-Indians whenever it is
' not “practicable” to do otherwise. * * *

ARGUMENT

The decision is correct, does not conflict with any
decision of this Court or any court of appeals, and
presents no question warranting fuirther review.

The statutes involved do not, in their face, deal

with reductions in force. 25 U.S.C. 44 and 46 speak °

of employing Indians ‘“where practicable.” As the

court of appeals noted, if an extensive search for a

qualified Indian employee fails, and a non-Indian
must be hired, that could hardly be done if the non-
Indian could be offered no job security of any kind.*

~ 1This is a reference by the court to the legislative history,
78 Cong. Rec. 11731 (1934).

* This is a reference by the court to Chapter 713 of the
Bureau of Indian Affairs Manual, sec. 713, 1.2B.

2 Reductions in force in the Bureau of Indian Affairs occur
once or twice a year (Tr. 10). .
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25 U.S.C. 472, on its face, applies only to vacaxcies,
and its legislative history, 78 Cong. Rec. 11731
(1934), shows plainly that it was not meant to «use
the discharge of non-Indians in, the Bureau of In-
dian Affairs. While the Bureau of Indian Affairs has
in the past used the Indian preference in chowing
among employees with identical civil serviee status
during reductions in. force, nothing in the adminiztra-
tive history suggests that probationary emplosees,
although Indian, are to be favored over tenured anes.
So to hold would be entirely contrary to established
practice. See 5 U.S.C. (Supp. V) 3502; 5 CZ.R.
351.501, 351.602.

CONCLUSION

The petition for a writ of certiorari shoul# be
denicd. ' :

Respectfully submitted.

ERWIN N. GRISWOLD,
Solicitor General.

SHIRO KASHIWA,
Assistant Attorney General.

GEORGE R. HYDE,
CARL STRASS,
Attorneys.

JANUARY 1971.
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