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Commissioner of Indian Affairs \~~ 

Non-competitive examination of~ence(eligibles 
I 

Memorandum 

To: All Area Directors 

From: 

Subject: 

Questions have been raised repeatedly in the past few years regarding the 
Bureau's policy of requiring Indian preference eligibles to successfully 
pass an examination prior to being considered for a position in the 
Bureau. 

It is the policy of the Bureau to use the qualification requirements 
established by the Civil Service Corrmission for all positions within the 
Federal service, except in the instances where we have found that it has 
been necessary to develop excepted qualification requirements. Excepted 
qualification standards have been developed >vhere there has been a problem 
in recruiting Indian candidates at the established entrance level, for 
positions which are unique in the Bureau, and for a variety of clerical, 
and technical p0sitions. 

In December, the Juneau Area Office requested a legal interpretation from 
the Field Solicitor regarding the use of the written test in making 
excepted appointments in the Bureau. Enclosed for your information is the 
response from the Office of the Solicitor. 

We will continue the policy of using the 1vritten test when filling positio-.. 
for which a test is part of the qualification requirements for the positio; 
While we strive to increase our Indian employment in the Bureau, we must 
also keep in mind that we a~e to provide services to the Indian people. 
In order to do this in the most effective manner, we must find capable and 
well qualified employees for each position. 

, 

necEr·.:::o 
AOMlNlSTilA TiON 

JilL. 6 1976 

N.t,VAJO 
A~tt• Oti!JC.fi 

Digitized from Box 3 of the Bradley H. Patterson Files at the Gerald R. Ford Presidential Library
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Commissioner of Indian Affairs 
Att r n: Personnel Kan~gernent 

Assistant Solicitor, Indian Affairs 

Non-competitive examination of Indian 
preference el~gibles 

Central, 

By a memorandum dated March 2, 1976, the Juneau Field 
Solicitor requested our views on the question posed by 
the Juneau Area Director of the Bureau of Indian Affairs 
of whether the Bu=eau policy of requiring that an Indian 
preference eligible in seeking a position take and pass 
a ";·;ri tten ~.:es:c, if it is part of a Civil Service Cor;;.-:~issi' 
qualificat.ion standarC: for 'chat. position, is in co:i.:.1plianc,. 
with statu·tory requirer.1ents. Copies of the mer,1oranda are 
at.tached. 

The pertinent statutory provision is the preference pro­
vision of the I:ndian ~eorganiza·tion Jl .. c·t, 25 u.s.c. S472. 
It, in part, provides: · 

, 

"The Secretary of the Interior 
is directed to establis~ stan­
dards of health, age, character, 
experience I ]cnov;ledge 1 and abil­
ity for Indians vlho may be ap­
pointed, without regard to civil 
service lffilS1 to the various 
positions maintained, now or 
hereafter, by the Indian Office 
• • • • Such qualified Indians 
shall hereafter ~ave t~e pre­
ference to appoinocmen-t ·co va­
cancies in any such positions ... 



• 

i . 

I 
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The last sentence is mandatorv in that no exception3 can 
be made in filling vacancies. Freeman v. Morton, 499 F. 
2d 494 (D.C. Cir. 1974), However, t~e first sentence 
provides for discretion. Further~ore, it is clear this 
discretion involves the establish~ent of standards 
which do no·t have to .confor:;:n to those of the Civil Service 
Commission. Since ?reference is i~?lemented in non­
competitive selections by conferring a Schedule A 
appointment, 5 CFR !3213.3112 (a) (l} ·, requiring examination 
seems a confusion with a Schedule B appointment; ~ 5 
CFR !3!3213.3201 and 213.3212. 

Nevertheless, the Secre~ary is empm·;rered to establish 
standards and to adopt Civil Service standards which he 
finds appropriate for the Indian positions. It is a matte 
of policy as to the standard adopted and the Secretary 
must insure that the candidate is qualified as the final 
sentence of S472 mandates. 

Thus, existing Civil Service tes~cs tllhich are found by the 
Secretary to be appropriate measures of standards for 
Indian positions may be utilized for determining ap­
pointments to those positions. 

·"'/ t\; ~ ~/"~--.i--
Duard R. Barnes 

Attachments 
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Memorandum 

OF THE INTERIOR 

P. o. Box 849 
Juneau, Alaska 99802 

March 2, 1976 

To: Duard R. Barhes, Assistant So1icitor 
Division of Indian Affairs 

From: Field Solicitor, Juneau 

Subject: Indian Preference for Employment 

IN REPLY 

Enclosed please find opinion request dated December 11, 
1975, which asks if Indians may be appointed to positions 
in the Bureau without examination. 

The Commissioner's Office has adopted a policy that Indian 
candidates must take and pass a written test when said test 
is part of an existing Civil Service Cowmission Qualificatic 
Standard, if such tests are available. Because the above 
policy has been promulgated by the Commissioner's Office anc 
because the determination on the request for opinion may 
effect Indian preference employment nation-wide, Charles 
Soller has advised that I ·fonvard the opinion request to 
your office for disposition. 

If additional information is required in this rr.atter, please 
advise. 

ED;closure 

cc: \ Area Director 

• 

CJ~ R!A1t.7~ 
~~ H. Kelly 

Field Solicito 

./· 
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U.NULU STATES GOVER.J.'lMENT 
• 

Memora1zdum 
J 

.ilf.C l 2 R£C'U 

TO :· Field Solicitor DATE: December 11, · 

FROM : Area Director-

SUBJECT: Indian Preference for Employment 

----

•. 
I am requesting a legal int~rpretation regarding the administration of 
Indian Preference to effect employment in the J~!eau Area of the Bureau 
of Indian Affairs. The decision requested could affect the manner in 
which Indian Preference is adoinistercd in the BIA in total. I have 
set forth first the infor.nation relied upon to support my conclusion, 
which is followed by the result I believe is justified. 

The basis for Indian Preference in employment is, in part, as follows: 
48 Statute 984 of 1934 lr.no.,.,rn as the "Indian Reorganization Act" also, 
as the 11Wl1eeler-Howard Act. 11 Section 12 additionally identified as 
25 USC Section 4721 provides: 

.nThe Secretary of the Interior is directed to establish 
standards of health, age, character, experience, knowl­
edge, and ability for Iniian5 who may be appointed, 
without regard to Civil Service laws, to the various 
positions maintaincu, now or h~reafter, by the Indian 
Office, in the adr.,inistration of functions or services 
affecting an:{ Indian tribe. Such qualified Indians 
shall hereafter have the preference to appoint::1ents to 
vacancies in any such positions.,. 

This has been reiterated in the "Composite Indian Reorcanization Act 
for Alaska," Alazka kn.endment of Nay 1, 1936 (copy attached). 

The U.S. Civil Service Co:nmission Federal Personnel Hanual (FPH) Chapter 
302 is concerned with employment in the Excepted Service. Part 370 
Dl·1 (Departmental :.:anual) 302 (copy attached) prescribes regulations 
implementing excepted appoint~ents, including the Indian Preference 
appointing authority. 44 IAI·I (Indian A:~'fairs ~1anual) 302 (copy attached) 
specifies eligibility standards·including Indian Preference. F?H Chapter 
213 (copy attached) identifies the basis and proYisions for the excepted 
service. Part 370 D!.f 213 ( cop:.r attached) identifies the Indian Pref­
erence appointing authority as Schedule "A," Section 213.3112 (a) (7) • 

. / 
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·, 

Buy U.S. Savi11gs Bonds Rqltlarly on the Payroll Sat,ings Plan 
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370 DM 300 (copy attached) identifies the Department's responsibilitief 
in the employment of India.'"ls. FPI·t Chapter 271 (copy attached) is con­
cerned with the need for and development of qualification standards. 
370 mti 271 (copy attached) identifies parties responsible for the deve~ 
opment of qualification standards and provides guidelines for the contc 
FPM Chapter 338 (copy attached) prescribes the manner in which excepte< 
qualification standards will be utilized. 370 DM 338 (copy attached) 
prescribes the same. 44 IPM 338 (copy attached) prescribes the same. 

.. 
By memorandum dated Hay 30~ 1973 (copy attached) the then Acting Chief 
Personnel Officer for the BIA in ~vashington, D. C. stated that when a 
written test is part of an existing CSC Qualification Standard, Indian 
candidates must take and pass such test in order to meet that qualifi­
cations. By memorandura dated July 30, 1975 (copy attached) the current 

• Chief Personnel Officer reiterated the policy and provided an alterna­
tive for isolated locations where there are no esc approved test moni­
tors available. 

B.y memorandum dated April 4, 1975 (copy attached), the Co~~issioner of 
Indian Affairs stated policy in the administration of Indian Preference 

·In corresponclence dated August 7, 1975 (copy attached) from the Comr.lis­
sioner of Indian Affairs to all Tribal Chai~en, discussed was Indian 
Preference ar~ the results of research on the issue. 

The Indian Affairs ~fanual cites as the authority to effect Indian Pref­
erence appointments the Indian Reorg~nization Act of 1934 and Executive 
Order 80h3. The Act has been 1·eco;nized and interpreted in the Suprene 
Cou.....-t decision on Nancari vs. Horton "herein Indian Preference does not 
constitute invidious racial discrL~inaticn violative of the Due Process 
Clause of the Fifth /~en~~ent nor was it repealed (by implication) with 
the passage of the Equal ~~ploT~ent Opportunity Act of 1972, and the 
Court of Appeals decision on Freeman vs. Horton wherein it states: 

"It is accordingly ordered this 21st day of December 1972, 
that all initial hirinGs, pronotions, lateral transfers, 
and reassignr,ents in the Bureau of Indian Affairs as well 
as any other personnel move~ent therein intended to fill 
vacancies in that agency, however created, be declared 
governed by 25 U.S.C. Section 472 1-1hich requires that 

\ preference be afforded qualified Indian candidates." 

.•/ 
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On January 31, ~939 the President issued Executive Order 8043 which pe. 
mits the appointr:.ent of Indians of one-quarter or more degree of India: 
blood to any position in the Indian Service without exmnination. FP:-! 
Chapter 213 subchapter 2.a(l) identifies Schedule A (which includes I::c 
Preference) as pcsitionz other than those of a confidential or policy 
determining character for which it is not practicable to examine. 

I am of the opinion that there has been sufficient promulgation, by la~ 
and regulation, to determne that, in the ad.'":linistration of Indian Prei 
erence appointments in the'Bureau of Indian /~fairs, such appointments 
may be effected ;.;-ithout examination (written test). 

Attachments a/s 
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IN REPLY REfER TO: 

,. 

United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

WASHii':GTON, D.C. 20242 

Personnel Management 

·-

JUN 2 4 1976 

1-iemorandum 

To: All Area Directors 

From: Acting Chief Personnel Officer 

Subject: Definition of Indian in 25 USC 479 to Descendants 
of Hembers born after June 1, 1934 

For your information and guidance in interpreting the ne't-7 

~ Indian preference policy~attached is a ~opy of a memorandum 
-,$2 ~ . r . 

.......... --· ·• 

\ 

from the Solicitor clarifying the meaning of "who are 

descendants." 

Attachment 

Rcc~:rieo 
ADMINI~ ritA. T1~N 

JUN 28 197€ 

NAVAJO 
AReA. CFF•C.E 
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Memorandum. 

To: Commissioner of Indian Affairs 
Attn: Director, Office of Administration 

'I 

---

From: Associate Solicitor, Indian Affairs 

Subjec~: Application of Definition of Indian in 
· 25 u.s.c. S479 to Descendants of Members.· 
Born after June 1, 1934 

In recent discussions concerning the ~hange of th~ 
·definition of "Indian" for purpose of the preference 
in emplo~aent from the present ~uarter-degree standard 
to one coinciding with the definition in. 25 u.s.c. S479, 
the question ot' the ambiguity in the descendants category 
has been frequently raised. · · 

Section 19 of the· vJheeler-Hm·7ard or Indian Reorganization 
Act, Act of June 18, 1934; 48 Stat. 984, 988, 25 u.s.c. 
S479, ~n pertinent part provides: 

"The· term 'Indian" as used in 
this Act shall include all persons 
of Indian descent \·7ho are members 

·of any recognized Indian tribe 

......... -·-.. -· . 
now under Federal jurisdiction, and 
all persons "t·lho are descendants ~ 

. '. 

\ 

· such r.1eri1bers ':;no '•iere, on June 1, 
1934, resi6in0 within the present 
boundaries o£ anv Indian reservation, 

• • 

II 
• • • • 

· .... · 
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The part underscored is ambiguous in that it is unclear 
whether the referent for the term "who" after "members" 
is members or descendants. If it is the member who 
must have resided within the reservation on June 1, 1934, 
then the class of descendants is one which is not closed, 
but which could be of significant size and could--over 

. time--be composed of persons of re~ote degrees of Indian 
ancestry. If it is the descendant that must have resided 
within the reservation, that person must have been a living 
person on June 1, 1934, ,so that the class is a closed.one~ 

.gradually diminishing as such persons pass away. 

In my opinion, the latter interpretation is the correct one.: 
First, it is consistent 1vith the overall scheme of the Re­
organization Act which \vas that descendants could become 
members of tribes reorganizing under the Act. Prior to 
the Act, there were few tribes with current official 
membership rolls and even fewer with formal standards. 
The most conunon means of identifying persons as Indian 
at that time was by census rolls--iolls that listed 
persons 1·1ho were reservation residents anC. who v1ere 
identified by Bureau census-takers as members. */ 
But vlithout formal mert.bership standards, such rolls 
were reliable for only indic~ting residents having some 
Indian ancestry of the tribe or tribes settled on the 
reservation. With adoption of a basic organic tribal 
document pursuant to the Act, formal membership criteria 
were established for the first time. Descendants could 
vote to accept the Ac'c and constitution l·ihich \·muld 
then officially make them me~~ers a~ defined ~nder the 
first cat~gory (members of tribes as quoted above) if 

. .•.•• :_-J:.j _ Some other types of rolls \vere also of value in identif: 
i!lg persons as tribal r.1embers. T'l .. m examplP.s are: 1} rolls 
prepared to effect payments of funds derived fr.om reservatio: 
resources; and 2} rolls prepared to identify specific tribes 
on specific reserva'cions due annu:i.ty payr<<er..ts. An example 
·of a roll \vhich cannot be relied on for iC.en·tifying me~rJ:>ers 
fs one which wau prepa~ed to effect annuity payments which 
became descendant oriented and wherein reservation residency 
was unnecessary • 

• . . . 

·-·-

,. 
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they met the requirements specified in the constitution. 
Until a tribe formally organized under the Act (see 25 
u.s.c. 9478) and adopted a constitution and merr~ership 
requirements, then persons alive in 1934 of Indian 
ancestry descended from persons listed on earlier 
official rolls would be within the definition. 

Secondly, it seems unlikely that Congress intended a 
proliferation of preference eligibility over time. 
Such a class of preference eligibles would have a 
minimal Indian blood quahtu."n (less than the statutory 
one-half degree) and no membership in any federally 
recognized tribe served by the Bureau. Such persons 
would be simply a racial classification bearing little 
relationship to the needs and functions of either the 
Bureau of Indian Affairs or its service. population. 

Finally, the legislative history of th~ Act shows that at 
least the Senate Conrrnittee considering the revision of the 
Department's original bill, H.R. 7902, 73d Cong. 2d Sess. 
(1934), was made aware of this· feature of the definition. 
Each version of the original and revised bills had a def­
inition provision including a descendant class of reser­
vation residents. When the final bill, s. 3645, was before 
the Senate Corrmittee on Indian Affairs, the following expla­
nation of the descendant class 'vas_ given by BIA Corr~issioner 
Collier: 

Senator Th01-:las of Oklahoma. Well, 
if someone could show that they 
were a descend&nt of Pocahontas, 
although they might be only five­
hundr~dth Indian blood, they could 
come under the terms of this act. 

e • '-.•· ... _. •• 

Commissioner Collier. If they are 
actually residing within the present 
boundaries of an Indian Reservation 
at the present time. 

Hearings on s. 3645, Senate Corr~. on Indian Affairs, 73d 
Co~g.~ 2d Sess., at 263-264 (1934) • 

• . 

. .· 

i· 
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It is clear that Senator Thomas was referring only to· 
descendants and Corr~issioner Collier explained that it 
was the descendants who had to be residing on the 
reservation. Since the BIA drafted the original bill, 
and since this exchange is the only legislative history 
instructive on this point, Comr~issioner Collier's 
COu4uent is entitled to some weight. 

In applying this provision of the definition of "Indian", 
I conclude that only persons residing within any Indian 
reservation on June 1; 19311, \vho are descendants of member£ 
may be considered preference eligibles. "Members" in this 
context means persons identified on approved census rolls 
or through other means prior to June 1, 1934. Persons 
born after June 1, 1934, must meet any of the other · 
criteria in order to qualify for prefer~nce el~gibility. 

. .. ~.............. .. 

\ 

• • 

• 

. r'{(~..;;L 7 ~1 t~ e~""~ 
Reid Peyton Chwubers 
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'-''JHl.\.,u •. Jld.Lc:~ ueparrrnent ot tlle lnterior 
BUREAU OF INDIAN AFFAIRS 

\VASHII';GTON, D.C. 20245 

Personne 1 l1anagement 
.!:.!~ 2 1 WG 

Memorandum 

To: All Area Directors 

From: Acting Chief Personnel Officer 

Subject: Information regarding ne\-l Schedule A appointing authority 

Attached for your information is a copy of the most recent letter to 
the Civil Service Com.'11ission requesting a ne1v Schedule A appointing 
authority which will apply under the revisedt!ndian preference/criteria~ 

We have asked the Commission to continue an authority whereby we may 
appoint individuals who are l/4 or more degree Indian ancestry of a 
currently federally-recognized tribe 't·lhose rolls have been closed by an 
act of Congress. We would utilize this authority for a three year period 
which 't·Wuld· permit time for the Five Civilized Tribes and Osage Tribe 
to organize and establish current membership standards. A "grandfather" 
provision will be used to protect individuals who are presently employed 
and may lose preference as a result of the neH policy. Employees v<ho 
are now eligible for preference and do not meet the criteria of the new 

.policy will be covered by the "grandfather" clause as long as they are 
continuously employed by the Bureau. 

Attachment 

Rccr;rvzD 
ADMiNt~HA'fiON 

JJi4 ~.J 1976 

NAVAJO 
A.RiA. CF~!'ii 

• f" .. ---··- -:-···· 
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WASlU.:;GTO~, D.C. 20:.?·10 

.JUN 1 j_ 1976 \• 

Dear Hr. Hampton: 

In a letter ci.atccl :-~a_:rch 18, 1976, I requested the Comr.lisGion' s 
consideration of G. nodificr:.tion in the Scned.nle A excq>ted 
appointment authority ir1iplcr.~entinL.; Indian p:tc.:ference in the 
Indian Sqrvicc, 5 C?n o213.3112(u.)(7). 

The propoGcd :m.odifieG.tion 'mulcl abolis11 the prcnent qvarter-• clcgrec Indin.n e.ncest1-y :-.tanda::.~d a~i(l vould csta.bli sh five 
cri tcria for clicibilit:,'. 'l'i1is cn~:n(~e is required in our 
vievr by the delini tio::J of 11 Indi&l1 11 co11tained in the Indi<m 
Rcorc;anization Act, 25 LJ.S.C. 84'{9, 1-1?-dch sets forth three 
criteria ( a ... '1d a fourth standarci. for the special circur.~stn.nce 
of Alaska natives). Section 479, in pertinent part, reads o.s 
:follm.;s : · 

"The term 'Indian' ... shall in­
clude all pcrso•1s oi' Indic..n descent 
\iho are mcn;·oers of ~:...'1J• l~ecoGnized 

Indian ·i:,ri -oc nou ·cmcl.er Federal 
jurisdiction, and o.ll persons \o:ho 
1·rere on Jl.ille 1, 193h, residing 
-within the prese11"D bm.md2.ries of 
any Indian :reservation) and shall 
further i~:cJ u-::,e o.l:i.. o·Li1e:r pcrGons of 
one-half or E.ore InC:iLn blood.. . . • . 
Eskimos c:m<l other a1Jorl.c;im~l peoples 
of Alnslm ~hall be considered Indians. 11 

This c1efinition is applicable to the prcference·-in-ci;l:i)loywen~c 
provision of the s::..c-:J.c act, 25 U.S.C. 0472. 'I'hc lc:c;r-...1 1)rinci1>j.c 
\Thich cor.;}.1els a moci.ii'ication is that ti1e CJ.U:....rter-dec;rcc ct<.:·"'i8.~·c~ 

established by execu.ti ve orders is in c1cl'ot;ation of ste.ndG.:ccl.s 
set by statute. 

J.1y purpose in vri tj.ng ::JO'.·T h; tlrofolf.. First, in rrry earlier 
1ettel4 I stated that a 11 [;ranctfrrt:.crt: cle.us2 lrould be cxtcnc1c(l 
to ell current c:J,lployccs of the :OuceQU of Indj_c;.n Affc.irs of 
one-quarter 01~ n~orc Inc.li:.::.n ancest~y ¥rho recci vcd pl4 <.:l'ercncc 

• prior to the requested ch:-~.:1gc so th~t they vrould rctd.n th.eir 
prefcrcnc;e clic;ibil::.ty as lor,.:; a::; they verc c:ontjnuously 

~ • t • •' .,, I .. . . 
.\. 

~· . 

, 

·. 

. . :. ) 
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cmpl.oycd in the Bureau. To be as certain as possible of the 
valicli ty of this provision, I now request~ that the Conwlission .. 
specifically approve tilis measure. 

Secondly, it has been called to r.JY attention that the fif'th 
criterion :p:coposcd in the 1--:arch 18 letter m::ty be inconsistent 
;rith the ~tatuto:c~' provision. That criterion vrould extend 
preference eligibility to 

"(v) a descencc.nt of an enrolled 
meiti'ocr o-z' a CillTcntJ.y fedcro.lly­
recoc;nizccl tribe 1-rlJ.ose rolls have 
bee.n closed o:r an act of Congress." 

My purpose in p:coposinc; this s}x:cia.l standaru of eliBibility -
limited to just a few tribes, specifically tlic Five Civilized 
Tribes and the Osac;c 'l'ribe - 1-:D.s to t.a.l:c c•.ccount of the fact 
that those tri"oes hCiu been trcc.tcd uiffere:1tly by Conc;res:::; from 
other t.ribcs; at the t.imc of the cnact;:ient of the Indi<.n Re­
organj_zc.tion Act in 1931.~, their reservations had been clis­
e.stablishcd and tbcir rolls clo3ed, so thc:t the only 111i1embers" 
were those listed on the final rolls compiled in 190G. Thus, 
descenunnts of mer;:bcrs of I&:ost tribes lrhose rolln llacl "been 
closed 1wulu not q_uG.lif:r as trib2.l "r;1ei;·."ocl·s," V o.nd tr1e 
application of th.::: criteria set·ou.t in 25 U.S.c. Sh79 to such 
persons 1roulcl :in effect be to rec:;_u:.re the.t they be of or1e-half 
de{;rce Indian ancestnr t':J qual if~' for preference. 1-l:ln:'f such 
persons have hcrct.ofore rr.et tile qua:cter-uq;ree rcQ.uirc:r::cnt and 
received rn~eference in e1r.ploy1~.ent. T!ms, it · . .,r:-~.s to a.voicl. the 
hardship and inequity of rte:.IT9::l.ii'Jg t!1e el~_e;i uilH.y sL.t:.l•li.arcl 
in thin "Gciiie,{hat~unTcm;-;;tuation tiK,_t""!: spe!c:ialcri~Ccrioni-!as - -·--- ---·-4.~----·-._.;,...-~ ·- ----•- •T•· -- ;o~---·- . ___ __:, ___ --

proposed. 

It has novr been brous~·1t to J!;;:r attention that in licht of section 
479 there exists soi-::c q_uc::.;tion as to t:1e lavfulnc::;s of the 
addition of such a special dcscenc"':.ancy staJJCl.o.rd for these tribes. 

:J Only the St:minolc iiation, several Creek tovms :md one 
Cherol~ee band have since ;.·eorc;anized . 

.. . 

, 
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Nevertheless, the reasons for the cstn.blir.hJ7tcnt of o. separate 
stMdard in recocnition of their special situation remains. I 
would req-uest, t:r.erei'or·e, thr.t the orie;inal proposal be modified 
so that the fifth criterion sh::t.ll have a limited duration of three 
years from the date of the Co;L"'Ili ssion' s approval. Th5.s lrould 
alloi-i the affected tribes tir;;e to orr,nnize under the Oklahoma 
Indian 1-ielfarc Act, 25 U.S.C. 5501 ct seCl., or othenTise, arid 
to establish current J;;cmbcrship st<lnd<l.Yds - which will allmv 
the individuals in question to qualify for preference as tribal 
members. 

Thus, I would recon;mcnd that the fifth criterion be· modified as 
follo-.rs: 

(v) until---------------' 1979, 
a descend<mt of c.t least one­
quarter de[~ree InC.inn ancestry 
of a currently fed.cralJ.y·-rccoc;nizcd 
tribe whose rolls have been closed 
by an net of Con&ress. 

A date three years from the effective date of the Commission's 
approval may be inserted nt the a":Pl)rO:i"Jriatc time. This pl·o­
vision, I feel, liill :provide a .rcn~;ono.ble transition period 
and vrill not unduly disrupt lcGit,iuC!.te cxp~ctntions as vou1d 
be entailed in the ir·..r::ediatc i1;::position of a sto.ndai·d 1-rhich 
does not include any fifth criterion. 

Honorable Robert liampton 
Chairman 

Sincerely yours, 

Js/ Tl~::>mas s. Klcppo 

Secretary of the Interior 

United States Civil Service Comr.lission 
Washi_ngton, D.C. 20415 

.. ;.·· 
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BUREAU OF INDIAN A~·'FAJRS 
WASHINGTON, D.C. !~0245 
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IH REPLY REFER. TO: MAY 211976 
Personnel Management 

i 

I 

MEHORANDUM 

To: All Area Directors 
·Field Administrator, Administrative Services Center 

From: Commissioner of Indian Affair; 

Subject: 

On April 22 you ~vere fon1arded copies ct the revised policy statement 
effective April 20. The purpose of the revised statement was to bring 
the granting of preference in conformance Hith the statutory require­
ments of the Indian Reorganization Act, June 18, 1934. The criteria 
outlined in the memorandum will apply in the following types of 
personnel actions: 

(a) Promotion; 
(b) reassignment - this term inclJdes reassignment and 

change of appointing office f com 'tvithin the Department 
:>f the Interior; 

(c) lateral transfer - the appoin:ment of an 'individual 
with competitive status to BI\. from another Federal 
agency; 

(d) voluntary request for change to lm.;rer grade; 
(e) ~stablishment of retention registers. 

Individuals who are members of any recognized Indian tribe now under 
Federal jurisdiction will be eligible for preference based on the 
new criteria. The tribe is not required to have been organized under 
the IRA. 

We have asked the Civil Service Commission for a new appointing autho­
rity 'tvhereby t·le may make initiai excepted appointments (Schedule A) 
under the revised criteria. I have also requested that for three years 
from the date of publication of the new r.riteria by Civil Service, 
individuals 't·lho are one-quarter or more rlegree Indian blood of a 
Federally r~cognized tribe continue to b~ considered preference eligible 
for appoin~ment. This transition pericc will allow time for tribes 

n;::.;;i·,.;o 
t>.O~.\\i~;~ii\A'f1~N 

MAY ~o .\91S 
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whose rolls have been closed by Congre~s to organize and thereby.put 
their members on a par lvith other Indians by allowing them to be pref­
erence eligible under 25 U.S.C. 472 anC. 479 by virtue of tribal members:t 

Individuals who receive or have prefer~nce in Bureau employment will 
continue to receive preference as long as they are continuously empl)yed 
by the BLr.eau (Grandfather clause). 

Employees l-lill be responsible for providing the personnel offices with 
documentation that they are entitled to preference. All employees who 
feel that they ~eet the new criteria for preference should immediately 
take steps to furnish their Personnel Offices Hith a statement from 
their home agency superintendent that r·hey meet one of the four criteria 
Employees having questions concerning t.heir eligibility under the new 
criteria should direct their inquiry tc' their agency or Area Branch of 
Tribal Operations. 

Personnel actions that were not effect~.ve before April 20 should be 
reviewed to assure that any individual who applied for a position is 
properly considered under the new crit~,ria. 

Attached are questions and answers \vhich will be helpful to you. 
Additional questions concerning the interpretation of the new policy 
in Personnel matters should be directed to the Division of Personnel 
Management. A continuing list of questions and answers will be compiled 
to share "·ith other appointing offices. 

You are u1ged wherever there is exclusjve union recognition that this 
informatica be brought to their attention at the earliest possible time. 

Attachment 

"'---.--.,-.--...,.-- -.------·-·-r- ... 

MAY ~J 1976 

. --.------7it;."7·".:-j ;:_)-­
A~ or:;:.,~.: 
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f 1. Q. 

INDIAN PREFERENCE April 20, 1976 

Will an individual currently employed in BIA based on ~ degree 
preference retain preference for prom0tion or reassignment when tht: 
individual does not meet one of the four criteria now being used? 

A. Yes, as!mming that the Civil Service Commission approves the 
Secretary's plan. Under that plan, the individual will be a 
preference eligible so long as he is continuously employed in 
the Bureau or in the exercise of statutory reemployment rights. 
(Grandfather clause.) But until further notice, the individual 
is to be a preference eligible. 

0 ' 

2. Q. Will an individual who has a competitive appointment with another 
Federal agency receive preference in an appointment to the Bureau 
based on one of the four criteria? 

A. Yes - the transfer would not be a new appointment to the Federal 
servfce. 

3. Q. If an individual on a Civil Service certificate meets one of the 
new criteria will he be eligible for preference in the Bureau 
now? 

A. Yes - if the individual is within rea~h on the Civil Service regis:er 
he would be given a competitive appointment. 

4. Q. Would an individual meeting the ~ degree blood quantum requirement be 
in competition for preference in appointment with an individual wh) 
meets one of the new criteria and is on the Civil Service register? 

A. Yes, if the individual meeting the new criteria is within reach on 
the register. For now, we do not hav-: an excepted appointiJ.lg authorit: 
for anyone except those who are ~ or more degree blood quantum. 

5. Q. May preference in appointments continue to apply based on ~ degree 
blood quantum? 

A. Yes - As long as we have the present Schedule A appointing authority. 
I 

6. Q. Will a "grandfather" clause apply to individuals given an excepted 
appointment based on ~ degree blood quantum between April 20 and the 
time the Civil Service Co~ission issues a new appointing authorit:r? 

A. Yes, with the approval of the Civil S~rvice Commission. With the 
Commission's approval, the grandfathtr clause will apply to all st·ch 
persons as long as they are continuously employed by BIA. (See No. 1.) 

7. Q. When will the ~degree blood quantum criterion no longer be a pref:rencE 
factor in making initial appointments? 

A. At such time as we receive a new appointing authority from esc. 



I 
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8. Q. For preference eligibility is it necessary' to be a member of a tr:.be 

organized under IRA? (Tribe means any Federally recognized India11 grr 

A. No - Preference v;rill be provided to individuals who are members o~ any 
organized Federally recognized tribe. 

9. Q. Will personnel actions be delayed until applicants can establish that 
they meet one of the criteria? 

A. No - Applicants/candidates must submit a certificate from their Agenc~ 
verifying that they are eligible for Indian preference based on one o~. 
the criteria. Applicants/candidates are responsible for ensuring tha: 
proper documentation is on file or with their application when th~y 
apply for promotional cousideration or a position change. Employ~es 
should take steps im1nediately to verify that they are entitled t•) 
preference under the criteria if they have an application currently 
under consideration. 

10. Q. What action is to be taken now on certificates pending selection! 

A. All applications should be revie\·7ed to ensure applicants/ candidat ~s 
who may be preference eligibles receive consideration. How·ever, it 
is not necessary to readvertise the vacancy. 

11. Q. Hot;.; much information regarding pref€.rence should be included in v:tcanc 
announcements? 

A. The information must include prefere~ce for ~ degree in initial a?poir 
ments and the four new criteria. After a nev: appointing authorit! ha.s 
been received, the wording on \ degree will be changed. (See Ho. 1) 

12. Q. Hot;.; do you identify ">.;rho are descendants of such members who vere, on 
June 1, 1934, residing within the present boundaries of any Indian 
reservation? 11 

A. Only persons residing t;.;rithin any Indian reservation on June 1, 1934, '\\' 
are descendants of members may be considered preference eligibles. 
"Members" in this context means persons identified on approved census 
rolls or through other means prior to June 1, 1934. Persons born afte 
June 1, 1934, must meet any of the other criteria in order to qualify 
for preference eligibility. 

13. Q. Does the criteria "all others of one-half or more Indian blood" apply 
'to any tribe other than Federally rEcognized tribes? 

A. Yes - the burden of proof is on the individual that he meets the crite: 

• 
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... 

14. Q. 
.· ,, 

May excepted and competitive retention registers continue to be 
combined in reduction in force? 

A. Yes. 

15. Q. Does tl1e preferred ret.ention standi.1g of Indian preference emp1o:·ees 
still apply on retention registers? 

A. Yes. 

'. 

-------··-·.· ... 
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United States Departn1ent of the Interi r : · 
BUREAU OF INDIAN AFFAIRS 

WASHINGTON, D.C.· 20245 

1M llEPLY ll.EF£1l TO: APR 2 0 1976 

---· 

• 

To: All Area Directors 
Field Administrator, Administrative Services Center 

From: Commissioner of Indian Affairs 

Subject: Indian Preference Policy 

During the past several months an extensive study has been made of the 
definition of Indian in terms of the present policy and the statutory 
definition in the Indian Reorganization Act, June 18,, 1934. 

• 

Effective April20, 1976, the definition of Indian as stated in Section 19, 
Indian Reorganization Act of June 18, 1934, 25 USC 479, will be the criteria 
used in recognizing an individual for the purpose of Indian preference in 
certain personnel actions in the Bureau. Indian means persons of Indian 
descent: 

1) Who are members of any recognized Indian tribe now under 
Federal jurisdiction; 

2) Who are descendants of such members who were, on June 1, 1934, 
residing within the present bo~ndaries of any Indian reservation 

3) All others of one-half or more Indian blood, and 

4) Eskimos and other aboriginal peoples of Alaska. 

An individual meeting any one of the above criteria of the statutory defini­
tion will be afforded preference in actions filling a vacancy by a promotion, 
reassignment or lateral transfer, in the Bureau. This policy will not apply 
to initial hiring until a new Schedule A appointing authority has been 
received from the Civil Service Co~~ssion. Employees will be responsible 

.. for providing the Personnel Office with certificates verifying that they meet 
one o.f the criteria above. 

You are urged wnerever there is exclusive 
tion be brought to their attention at the 

APR ~y; 1916 

unlon recognition that this ini'· •rma­
earliest possib~e~ime~ 
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_U_nited States Department qf the Interior-

OFFICE or TlJI: SECRETARY 
WASHI:\GTO~, D.C. 202-10 

• 

~~. Robert ~. Hampton 
Chairman 

• 
United States Civil Service Co~ission 
1900 E Street, N.W. 
Washington, D. C. 20415 

Dear Chairm~ Hampton: 

This i3 to r:qJ2St the Co~ission's consid~ration of a ch~nqe in 
the definition of "Ir.:Hm" for ~urposes of the Sch2dule • ...._ cxcept£d 
ap.?Qintm:mt Cluthodty nm1 contained in 5 CFR §213.3112(a)_(7). 

n1e Schedule A authoritv is conferred in order to ~lc~nt 
a preference in e:::-~Jloy.r:2nt of Indio.'1s. At present eligi~ility 
for preference in ~~~ s2loctien for ?Q3ition3 in t~e Bureau 
of In:5ian Affairs i::; extended to !_):rsons of one-.:mz.rtcr degree 
Indian ancestry. i.·i:..::::-erous st.=.tutes 1/ prcvid~ t~'= b:sis for a 
preferenc-= for ::ndi.::ns in C;;'i?loy:r:'2nt-in tbe Ir.dian S.;:;rvice. 
All excr.:;?t on<;? do r.ot ciefine ., In:Ji2..'1." T~:~ o:-:~ statute· \/1ic:1 
does, establis~cs a different ci~finition o£ ":£ncii.::!..'1" t:h~'1 t:1at 
~~ied in ~~e orcs~nt exceoted:u~~?int~£:~t u~thoritv. Thu3, 
;+- ic: +-n h~n•'"'lni;~ t-h~ ~':lr~nt-Prt-;,;,..,Oint•-;,o.,t nllthnrit-v· tl1ith t.hP 
~tat~t~~Y -d~fi~ltio:1. that- \·ie request your app~oval. -

The quarter-degree standard is based on executive orc~crs. 2/ 
Obviously, executivt! orut!rS Cafif10L ut!L"Cr:JitLe .i:LO•u a !:)tatutor"Ily 

1/ Act of Jw1e 30, 1334, 25 U.S.C. ~~5, 4 Stat. 737; Act of 
July 4, 1334, 25 u.s.c. §46, ~J Stet. 97: Act of 
February 8, 1337, 25 u.s.c. :'~343, 2~ .Stat. 339: Act of 
August 18, :"..334, 25 u.s.c. :?44, 23 Stat. 313; ,;ct of­
April 30, 1903, 25 U.S.C. §•!7, :.:s Stat. 361; and 
Section 12, t.ct c: June 18, 1~34, 25 u.s.c. ~472, 
43 Stat. 93-1. S<::'/Gral trGD.t.i.cs ~·1it;1 I<1di.:>_'1 tr i::.Cs also 
have preferc::c-e ::xov lsi oris. ~~22:·:i::r~o!~ of FeC:2r c:.l Indian 
~' 534-535 (1953 cd.). 

y E.O. 6676, 1\?r il 14, 1934; -~.0. 7915, 3 CFL1 350 {June 24, 
1933}; 2.0. 20.;3, 3 CF:l ~~9 {Jazm.::ry 31, 1933); r:.o. 3383, 
3 CFR 636 (.larch 23, 19-W~ . 

.... 

, 
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set standard. 'nle statutory standard is establish'?d bv Section 19 
of the Indl.:·n ~2or~.J:1iz~tion :"\ct of June 18, 193-1, !:'.':EE., note 1, 
25 U.S.C. §~79. Section 12 of tl12 Injian ~2organiz&tion Act 
established 2n ciJsolute 9reference for Indians in their 
selection to fill all vac2ncics in the Bureau. Fr~t::..,.:m v. 
:-!orton, Clv. ~:o. 327-71 (D.D.C.), filed D~cerr,'::P-r 21, 1~72; 
aff 1cJ 499 !?.2::1 434 (n.c. Cir. 1974). Furt~',;r:::or'?, t!1~ Su:_:>rerr.e 
Court has held that the India.'1 preference statutes, !_Ja.rticularly 
§472, 3/ \v2re not i~lied1y re?-=c.led by th.:: 1972 ::c_:u.ll E.~loy;;1ent. 
Opportunity a:n2n~-::2r.ts to the,1964 Civil P.i-~hts Act, 42 u.s.c. 
(Supp. II 1973) ::::iC:'J::-16(Cl): r.or arE: non-In~i.:::-: C"·~?loye~s 
de,?r ived of pro;j2rty r i1::ts i:1 the C:??lic3.U0:1 of preference to 
Indians. r;ortO:l v. :·\?-.!'1C2ri, 417 u.s. 535 (1974). 'The l>.ssociate 
Solicitor i::or Ir..::i.:''1 f:.itairs has 2:1'Jiscd th~t the d:::finition 
of "Irdi2.1"1" in S'.:c+:ion 19 of the Ir.dic.n R:=org2.:1izc.tion Ac': must 
be r2c:d in ?~:ri :::t-r.:>ria idt:1 s~ctlc!112 •. :r·:1is 07)i:1.ica ~:23 .. 

re..,,::"'red l·n-r.,..,_--:;:-:-;:;-:=~ -- . .,.v::>r-1 -c-~l·nl·~ ... r:=>'"l· .• ,.. ;:::.::..,~_..,,.ls of '"'·""r~·"'"'~ ., .... '-.:.. · .• _~,._..,,, • ..;- 1...\... ~ ...... - CJ c...... . ,;;;;\.,.. _._ v-- - .... "".·': --· - . ----·-~ 

who ere r:-:-:?::::.:,..:,rs cf :Ecc~r all y-recc::;nized tr i:J::s, but \·:~o v.'.::re 
cienicd pref<::r2n::::c eli·?ioili:y !x~c&:Jse tl:ey are le.ss t!1a:1 a 
auarter-d-;:qrce. In CJ.ddition·, another oerson-a r.i2::-.':J'2r of a 
t-rl"bo oro-"'n·l·~...,d· t'"'''"'r th,.,. In-'l1"an Pr.oorc-;,,...,1·7:::.'-ion '-~"'t hut of - J·-· 1·-~ •\.:U- 1 .. - .a. . ... ._ ..JCJ.i ~·-·'-- •·- ~ -

less thun a qu2rter-d~gree Inoian ancestry--has filed suit 
clair.ling eligL:>illty. i·;:.,itino v. U:1it12d Stc:te:s, Civ. !Jo. 

. 75-3007 (D. S.i:;a~~.). 

'Ihe definition esta!::>lished in Section 19 is that·for ?Urposes 
of the Act n Inai~: '' ~2a'1S p-2rsons of In:H2m descent: 

1) who ~re me~bers of any recognizsj Indi~'1 
tribe no·.-; u!lcsr Fecer~l jurisdiction; 

2) who are de:::ccnda.~ts of such rr.2r.-.!:.ers ,.:ho \lere, 
on Ju.'1e 1, 1934, residing \·Jit=:in t.i-lc 9resent 
boundaries of uny Inai::.n reservation; 

3) all others of on::-~1alf or n::>re Indian blood, 
and 

4) Eski~~~ a~d o~~~r aborigin~l ?CO~lc5 of 
Alaska. 

T~e Court i:-:dic2t~d that Section 472 re91aced the earlier 
and rr..:>rc n2r:-:J.-.'l:1 
!·iDnc2r 1, 417 U . .:;. 

, 

53S, n. 2; s:::e ·also not·~ l, s:..I:·r.J.. 
. -
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The.o~jectiv~ of th= Indian Reorganization ~ct was to put an end 
to the 6i;ninution of th.:: Indi2!.n l2:1d l:Ja2!? and to allm·l tribes, 
which at t!1at ti::i~ ~:?re frccu~ntlv cco?ted tr.r InJi2..'1 Servic~ 
agents, to reorg2nize into orga11izc:tions \·.'!1i=h \'lOuld hav~ so~ 

. measure of ;::lf-sov::;r;-L.-:-tS:nt. T~ms, rather than ha·Je standards of 
rnc:r~rship e2t~Jlis!1-:d by Fe~2ral offici.::ls, vi.:>.bl-= tri'oal orgc:.:1-
izatio:1s cst-:<;li~h2-5 u::-::12r th~ Act ~}2re to S::!t standards. '.:'he 
difficulty h<l3 ;)e~:1 th.:t fro:~ a ~rson.;1-:?l 2d.-:-inis!:ration stcmd­
point tribal I:'r:?:±ersji? sta.'1dards vary from tribe to tr ib~; and 
in so:ne instcmces, tr i::..Cs do 110t ;:"12i:1tain c~rrent 1:1~!':'bershi::> rolls. 
Furt.l-J.erf.'.xe, so.:-.c tr i>:;s, t'.12 .lar!j~.-;t - t:·!~ :.;<rJajo - tn !'articular, 
elected not to orG~nize un~er the Act and others, ~~rticularly 
Oklaho1na tr ibcs, could not or:::rc.nize u:1der it, but incH viduals 
\·l:=re not e:{c·":'.?t frc:1 t:1c ?reference c:nd a.:=fi:1ition pro•:isicns. 
What this i1w.s :-::·:2::t i-; t.l1.:t it h<:s b::en in t>.e Bur::.::u'.:; i:1ter~st 
to maintai:1 a ur:i!.:~r::~ st&'1:12.rd of ?ref.=re::ce eli,:;i~ilitv for ;;11 
In.jia'1.5; but it h2s c::sn .Jt t!1e ex:?en3e of CcDr ivinq so:r,·~ 
i•:aivi.:5u~ls of 2 r i·~:lt co:::f2rred !:::y la:.v. <'1/ T:1,:t c:;:x iv~tion 
can no long~r be L1::'J:~21(]. Ti1e. Court in :-!:~c<'ri st~t~:i t."'lat 11 [t]he 
preferenc-=, a::; c~):?li-=J, is gr.=nted to I:Ka=-.::s not as a discrete 
racial grO:J?, but, rati:er as :-:-:12::\bers of quasi-sovereign tri~.ll 
entities ..... 417 U.S. at 554. 

Thus, ile re~:.:~st that 5 CFR 213.3112{a) (7) b-:? :.:odificd to 
provide as follO\l.S: 

(7) All ?OSition~ jn thP ~llr<:>~'.l 0f I!:.di=-.':. A.::f:irs 
and oth.::r oo:siticns in t:1.:: D002.rt~ent of 
the Int~r lor cirectl'.r 2.n:i ")r i _:,?.r ilv related 
to the pro;rlding of :=-:?rvice.:; to Ir:di~.s ~r'hen 
filled by Li'1t:! a:?~.i.nbi~:=nt of persons of 
Indian c:=s~e.nt \~·no are eit.'lt;r: 

(i) a mer.~r of a recognized tribe under 
federal juri.:;dic~.!.cn; or 

(ii) a descendant of a me:,18er of a tribe ~·:ho 
was on ;r'-1!12 !, 1934, r~.:;i:':in-:: ·.:it~in the 
boundaries of cny Indlan reservation; or 

0:1~""":\.l:~rt~r 
eligl')ll ity 
real chang? 
mini:71U.1l '.Jut 

~~~~rr;":l ~r~~j t~l!..lS a c1z--~]:! in t:!~ 'J:.~~cr::nc~ 
st2,·">:r~ .. ":~ DrO')Q2'?:.:1 i1~uL1 res~lt in little 
in th~ !'!~!·.-.Y.?~ ~f ~lj.:;i~l~::; z:. f;·.; h::7':? ;.~ 
o:y,fi:ynly rCl,'TUire 30'::-2 a:1::~.3tr·1 of t:1c tr ibc • 

• 

• 
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(111) a Person of one-half degree or more 
Indian ancestry: or 

(iv) an Eskimo a.~d ot.~er al:original persons 
of Alaska: or 

(v) a descendant of an enrolled r.'.er..ber of a 
currently feeerally-recoqnized tribe whose 
rolls have been closed by an act of 
Congress • • 

CUrrent e~loyees of the Bureau of Indian Affairs who are of one­
quarter or ~=e I!1~i2.!-: cr.cestrv o:: a fecer all v .recccnized tribe 
and who recei;n?j ~reference ~rior to this cna~qe, snall continue 
to be pre£·2:rer..::o; eligibles as lor:.g as they are continuously 
employed i::. t.~e 3ure~u. This "Grandfather .. clause •11ill b~ 
included j_, ~e 2ureau's regulations to ?rotect current ~~loyees' 
rights. 

~ese criteria will also ap?lY to co~titive perso~~el actions 
within the Bureau for proritOtions, reass~gr-..rr.ents and transfers. 

under Secticn 1£ of ~~e Reorganization Act, tribes could vote to 
reject t..~e a~l.:.cation of it to t.."leir reserv=:.ticn. ~~:evert.'"leless, 
.other prefere:::K;e statutes, note 1, str.Jra, vlould allov; f~r tJ.'1e 
~~11'ca~•~n or -~~ ~~~ ~re~~r~nc~ ~n,; ~~e s~~e c~ar;~l·t;on o~ Tn~l·~~ ~·- ~--... - ~J.= -~~ ....... !-'' ~- .. -J..:. - ~"'"-"" ~! ~·~ ___ .... .. .&.. ....... ~~-

Thus, ~~~ abov: c~iteria would set a unifor~ standard ~~rcughout 
the Bure~u; alt:!'!~:n1gh ~-::!Jers:li? standards aT"ld degrees of Indian 
ancestry ...-ar.y. 

. . 

'MUle Section 13 of t.'t1e Reorganization Act pro·.;ides that some Okla.~cr.a 
tribes ccrwot o:qa.!ize under be Act, the preference and C:efinitic!'l 

.sections co aC?lY so ~~at Indians of Oklaho~a tribes are u~der w~ese 
provisioP.s. 2:7 . .;ever, tJ1ere are now no Incian reservaticns wil::.,ii1 
the State a..-;.:! t.."le ~ells o£ several OKlaho:r.a tribes { C~erokee, Choct~v. 
Creek, Chici<2.3a:o~ a11c Osaqe} - were closed bv acl:s o£ Cor.qress 5/ 
so t.,.-;,at tl~2:e ~e tocay no current merr.bers.~ip rolls for mese ~~ ibes. 
'Ihe provision:= cf t::e definition of Section 19 may .ce ina~lic=.jle 
to persor~ of =~~~ t~i~al a~ces~ry exce~t to l::.~e extent they are 

-..one-half or n:o=2 India.~. In order to ac.,ieve the U7-Tr.Jst uniforr.itv 
in sta.~Ca=cs o£ eligi~ility, He propose ~"le fif~~ cri~erion so as -
to include d~scendcr.ts o£ the ioernoers of these tribes • 

• --
Act of April 26. 1306, 35 Stat. 137; Act of.June 28, 1906, 34 
Stat. 539. 

·· . 
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Since this r.-x1if1C!ltion is cict.cltcd hy e:t<.ltUte, we believe it Cl\n be 
achieved throuah the rule1.1akin:1 authority of the C~ission, 5 u.s.c. 
§1302. T!1cre!orc, we rc~-~2st e1.:~t ao;:ro·Jal bA. r.iv~n to t..'"'P. pro:-osal 
~nd th5t it be pc~li~~ud <.ccordin, to your rule~~in? nr~~res for 
o:xUf i~t ion in en agency' c excepted a,J?:> int:-~n t authority. 

llpon your a~roval a'1d ~blicz.tion or the T'!C'"tl eutho!'ity, the&? 
prcr.·isionn will becane effective \-:lthin t.'le nnreeu of tndlon l),ffairs 
and the Dc?Crt~nt of the Interior. If thsre are any q~stions, 
pleas~ do not hesitate to cvntact us. 

Sincerely yours, 

S~retery of th~ Interior 

·-- --------------------·----- ------- ---~ 
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Unite~States Department of th~-! n ::erior -----
OFFICE OF TH£ SECRETARY 

WASHI:\GTO:\, D.C. 20240 .. ., , 
FEB 2 1976 

r- -, 
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:;:-: -...... 
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\.- '· i ! -- ... • 
Dear Hr. Chain:::an: 

.• "'j 

• • 

This respones to yc~ ~e~uest fer tte.vie~s of this Depart=ent 
on H.R. 4958, E.P.. 5858 and E.:R.. 5968, si=il<U" bills ''':o revise 
rctir~ent be~efits fer certain e=?loyees ef t~e DU:e~u of 
.India~ Affai~s a~d t~e =~~ia~ ~ealt~ Service r-et entitled to 
Indian prefe~e~ce, p~ovide ~eate~ OFPCrt~ity fo~ advance~er.t 
and e!:pleJ=er.t cf :r.C.ians, and fo~ other ;.urposes." 

We reco==end that these t=xee bills net be enacted. 

Provisions of t~e t~~ee cills 
• 

We u..'lderstar.e t:-.at !:.?.. 49E8, H.R. 5858 ar:d E.R. 5968 a::-e intended 
to relieve t::e sitt:aticn of tl-ose ci·:il se::--:i.ce e=plcyees of tl:e 
Bureau of Ir:~ian Affairs ar:d :r:~i~ ~ealtl: ~e::--rice ~to are net 
-~ Z -~"'-'"!- _..., __ ''T-.::~ "')?"' --o.~:-o-o- ... .=..'' .: _ _____ _..;-,..._-~ 
c;..L•e,•""'-'- _.....,.., -··---· r·-------- -- :----·----7 late:-al ~-~-e·'~.,.c: --------7 
and reassigr.=er.ts ~it~= these a;e~cies. 

The bills relate tc ne~-Indian preference e::;>loyees '-"ho vere 
1 ..:l • t"~- -::~- • ...---~ J 17 lc-• t'~- · ~ t'~-e:lP eye-... c:r •. e __ ;;._ cr ~-:::;, en ur:e _, ., , : ~ ~ ~...e =:.a. te o. ..e 

u.s. Supre=e Ccu_-t cecision on the subject o~ Ir:di~'l preferer.ce. 
They '-"Culd. a:;::;ea~ to ~e c.:.sed. upc:: the tt.eor.r t!:at tee 'C'nited 
States Cot!!'t of Ag:eals for tl:e i)ist~ict e~ Col,..=cia and the 
Supre~e Cc~-t decisi-:r:s cf 197l, ..,-=.i-=h esta"clisce~ a"csol"..lte 
Indian preference in EIA and ~S e=plo~~ent, ca~~t these e~plcyees 
in rid-career and left the= •.-i.th little opportU!lity for advance­
ment in those agencies. 

R.R. 5858 and H.R. 5968 are identical. H.R. 4988 is a s~la.r 
bill. All three bills vould a=end 5 U.S.C. 8336 to provide for 

• optional retire=ent after 20 years of ser:i.ce, net necessarily 
rlth BIA or IES, fer those ncn-In::ia::.s of either agency -..;l:o have 
b.een continuously e=:;lo~·ed cy the agency si::ce June 17, 1974 
(the date of the Supre=e Court decision o~ I::ii~~ prefere~ce) 
and vho "~11 have cc=pletec 20 years of service befo~e Dec~ber 31, 
1985 (H.R. 5858 and E.R. 5968) or tec~ber 31, 198~ (E.R. 4988). 
This special provision -..;culd. ~ot aF:ply to a."lj"one vho "is other­
wise entitled to full retiresent benefits." 

CONSERVE 
AMERICA'S 

•. ENERGY 
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E.R. 4988 provides that the Secretaries of the Interior and of. 
Health, Education and ~elfare =ay delay retire=ent thereunder for 
one year ~~cer certain circ~stances, and ~ e::ployee coctinues 
to·be eligible for early retire=ent even if he beco~es eligible 
for voluntary retire=ent during that delay • . 
All trxee bills a=end 5 U.S.C. 8339 to prc\~de a for=ula for 
conputir.g t!:e annuity. :·?::ile tl:.ere are dii'ferences in the a.::end.­
nents bet~een t!:e t~o versions~ pcth a.::en~ents ~culd provide 
qualified r.or.-Ir:di::.::1. e:::;:2.o:;·ees--'I."'!:O in cert::.in c::tses r.ay be 
in tl:.eir fcrties or yo".lr.~er-t!:e cpportUJ::.ity to re~ire ~ith e.n 
annuity eq::al tc tl:at o:' =.ost ?e:ieral e:::lo}·ees ~h:l retire at 
age 60 or o-rer ;:it~ approx:..=.ately 27 years oi' se::-",;ice. ::cne 
·or the t!:ree bills refer to tl:at prcvisic~ cf 5 U.S.C. 8339(~) 
yhich contains a fo~ula reducing a~r~ties fer retire=ents cefore 
aee 55. 

Be.ck;:rcur.d 

On Nove::::ber 26, 1975, this ~epa~=er:t trar.s=-ittei our vie•,.s to 
the Co~ittee on ~.R. 5L65, e. bi~ t~zt ;:o~d prcvide for out 
place=.er:t of r.cr:-Indian :refer~~ce e=plcyees of the 3~A ar:d IES 
to ct!:er parts of these I:epart::e:::ts •. ':".::is re:ort -!etails t!:e 
bac~g=o~ltl u!" :.:-~Cian ;:-e:e:-~:::c ~ !.:::::::=.::..::; t::.e C!!.Se ~~-_. .~n tr:e· 
subject (pp. 2-3). :-re O!?Ose':i er.act::e::t of tl:e bill ~eca-.:se ;:e 
had fcr::~late:. a ::De~a:-t::er.t ;_ssis-:a."lce 2!'-:~a.:::_ to assist In~ian 
and ncr.-In~iE.n 3! . .;, e::pl::.yees a.::-.-ersely ai'fected. by I!::!ian pre­
ference ar.d the ~r.:!ia~ Se~~-:ete~r.atic~ Act (p. 4). A copy 
of the :;o·re::it:er 26, 1975 reFOrt is e.::.close:i. 

Under 5 U.S.C. 8336(d)(l) ~ e=?lcyee -~th 20 years of service 
at age 50 or ~~t~ 25 years of ser.~ce at any age is entitled to 
retire on an i=::ediate a!:nuity if l:.is job is abolished. ~his 
provision applies to any eligible e=ployee o£ the BIA. 

Under 5 u.s.c. 8336(a)(2) an ~loyee ~Y voluntarily retire 
, ~than i~eciate annuity if, ~pc~ application of his agency to 

the Civil Service Cc--issic~, the Co==issicn deter-...ir:es that such 
agency has a "=.aj or" redt!ctic~-ir:-~C!"'Ce (?.I?). ':!:.e a5enc:r co~d 
then auttori=e, c".lrir.~ a ti::e Fe!"'iod presc!"'ice:. by t!:e Cc=::issicn:. 
the e=plcyee's reti!"'e::e~t if ~e ~eets t~e !"'e~uisite age ar.~ 
service qualifications (sace as S336(d){l)). 
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The annuity for~ula for e~ployees vho retire under 5 U.S.C. 8336(d), 
deter~ned by U.S.C. 8339(h), recuces.annuities by 1/6 of 1% for 
each month the e=ployee is under age 55. 

-In 1973, 1974 an1 1975 t~e 3IA receiYed deterninaticns of ~ajor 
RIF's fro~ the Civil Service Cc~issicn under 5 U.S.C. 8336(d)(2). 
In 1973, 22 3IA e::ployees chose ea:-ly retire::.ent; 26 e::.ployees 
chose it in 1974, a~d 167 e::.ployees vol~tarily retired in 1975. 
Those ~ho chose to retire ~ere beth InCi~ a~d ncn-In~ian e::.plcyees. 

The effect of :~~i~~ nrefere~ce a~d tte !~di~i Self-rete~.i~atiori . 
Act -
!lot e.ll ncn-Ind.ian e:::.plcyees cf the 3u:-es.u of !ncian Af!'airs 
have been a-:·:-:rsel:r af::.~ec-:e:! c:r I:t~i~:l ~re:'ere::ce as i::ter;rete:i 
by rece::t cc-..:rt ::eci::icr.s. :n !'act, ::.a."l:; r.c::-~r.~ia."l e::.::;lc::ees 
in a n~cer of ccc~~aticns have h~d a~:! co~tin~e to ha~e re=.ark­
ab1y successful careers ~it~in t~e Earea~. 

~ 

In :t::a.nY career fielr!s (st:c"h as Forestr:;, ~gir:eerint;, Social :\ark, 
Teaching, ?ersc~::el :-E.:-.a€;e::.er:.t, e.!lC. :7i::a::cial :-:~a~e::.e::t) t!:e::-e 
Lre not a~e1~ate ::·~:ers cf !::~i~"l ca.~ii::ates to fill t!:e 1e.r~e 
r.U!:cer o: .. er.t:-:; ~e·:el ·:a:a::cies -..·~ic=. ex:.st at a;::,· .;!::e!l ti::.e in 
tte Bureau. :r.. :;·.:.::!1 : .. iel::s, ::::.:.ia:: ;refere::ce c:-ea.tcs ::o i::.;e~i-

_l;le!lt to r.on-I:::.i::...'1 e::~l~::ees :'cr ~::-==~~ic:-~ to t~e jc~::e:.::::an le·;el 
of these occu~atic~s. 7=is is t::-~e, ~cr er-a=ple~ in teachir.; 
Vhere 75 perce~t of va.c~cies e~c~ ~ea::- are ~i!le~ cy nQr.-!:::.i~ 
e::.plo:;ees C.espite cor:.ce::-"ted a.::d. vigorous atte::.;:ts to recr~it 
qualified Ind.ia.r.s. 

F.ovever, t~e e~fects cf ::ndi~~ pre:erence in sc::.e cccu;aticns 
beco~e ~ore a?pare::t a:o>e t~e jouz=e~~ levels. Cc::.;etition 
for such positions is ir:.te!lse and ~o Federal e::.?loyee is of!'ered 
any guara~tee of prc~otion to supe~r.iscrJ or r~r.ageria.l positions. 
Nonetheless, eYen above t:r.e j O"..L.""'ne:,-::.a.n level sc=.e pror:otione.l 
opportunities continue "to exist for non-Indian er::p1oyees. 

While it is tte policy of the Depart~ent or tee Interior and 
'the Bureau of India!l Af!'airs to recruit, develo~, and utilize 
qualified Indians to t!:e =.axi~~ extent ?Ossicle, ttat policy 
does not rule out ~ti1i:a.tion ani a~7ance:::.er:.t of =on-I~:iian 
mployees. Tt.e Co-issicner o~ India.:J. J..::airs !:as stated: 

/ 

"There are ::aey opportunities vithi.n the Bureau 
o-r Indian Affairs for the continued e=;1o:r~ent 
and advance~ent of the present vork force. ft~though 
accelerated recr~it=.ent e!'forts are being =ade 
"for qualified Indian candidates, experience has 
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shown that there are vacar.cies for ~hich Ye have 
not been able to recruit qualified Indians~ !ion­
Indians haYe been appointed and pronated to these 

• vacancies." 

We recognize that so=e non-Indian e=Ployees have had their careers 
affected 1::r t!:e recent cot:.:-t ::.ecisi~::s on Indian pre:'erer..ce. As 
noted in o~r repcrt on F..R. 5465 ttis Depart=.ent is assisting 
these e::ployees to !'i:.C. contir:'.led career cpportt:...'1ities outside 
the E!A. Ad.:.itic~a.:ll:r, ;.·e a:::-e inc:-easir:.gl:t co:1::::e:-ned about the 

t t . 1 , ·' t -· t,., - ..:l • <= - -r - .... . t . · + (-:;, L o-po en 1a e:- e:::: s c. ..e .:.r:. .... 1an .... e.:.--.~.~e ... e~na 10:1 ... c.. _ • • .... ,j-
638) on In:.iar: a::d. ncr:.-Indian e:::;::lcyees ali~e. ~e Indian Self­
~eterninaticn Act could ulti::ately res~t in signific~t nu=bers 
of BIA e::ployees leaving t!:e :re:.eral. ..:crk !'orce • 

.... 
This De:;::a:-t::er:t is cc~.ittei to c~ ass~st~ce ~rc£ra:: ..:!:ic~ 
provides place::er:.t assistan:e to t!:cse Indian and ncn-:nd.ian 
e=plc:rees of the 3IA ~r.ose jcbs or c:~ort~ities tave been fore­
closedpy eit!:er Indian p:-e!e:-er..ce cr the c~eraticn c!' P.L.93-638. 

The present sit~ation i~ t!:e 5IA ~ces·nct ~ustif:r t!:e libe:-al 
reti:-e:-.er:.t ber:.e:~i t.s cc::t.e::~l~t.ed. =:r t=:e t?::::-ee bills -..-;:.i-:h. far 
SurFass t!:e "c:e::e:'its a·:ai3..a":le to ct.::e:::- ?eie:::-al e:::;::lc:;ees, ar..d 
~ ca.nnct s".;:;:-;:c:::-t s~ch a :;::ro·;i;:;ic::.. ::=.:;._ e=.:;::lc:;ee;:; "·::o ...-is~ to 
retire ea:::-ly un::.e:- 5 U.S.C. C336 s::culi :e S'.lbject to t!:e Sa=e 
a.r.n'l.!ity fc!7.':~la as all ct::er e::;lc:.-ees ·,;}:o retire ;'l.Ars~ant to 
that provisicn. 

Further, e::~loyees of the 3~; ~to are edve:::-sely affected by the 
contractir.; req_'...:.i:-e::e!'lt c: ?.:.. 93-633 ::a:r reti:::-e :pu.:::-s~a.::t to 
the provisions a: 5 U.S.C. 8336(d). 

With regard to the provisions vhich concern the Departt:ent of 
Health, Education a.."ld ~.."elfare, S..."ld the Civil Service CO!""lission, 
ve defer in our vievs to those t-~ agencies. 

' The Office of !-!ar:ager::ent a.."'ld Budget has advised that there is no 
objectior. to t::e presentaticr: of this re;ort and teat enact=e!lt 
of H.R. 4gS8, E.2. 5e58, and F..R. 5968, -ould not be in accord 
vith the prog:::-a:: of th.e P:residen.t. 

Sincerely yours, --
·-~/.&~ 
~~ ecretary of the Interior 

Honorable David N. Henderson 
Chairna.n, Coi::Ili. ttee on 

Fest 9ffice and Civil Service 
HOuse of Renresentatives 
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NOV 2 C ~iS· 

Dear 1·~. C:'1::lir=:m :. 

.. 
' 
.. . . 
i ,. '- ......... .. 
.!.1• ... --· .v • 

~is :--~~~:::11~ 
on ?..? .. ;;: .. ~.), 

to yQ..:::· rc::,·.:;st fo~ t~~ ·tie~·Is of th!s repar't.-:ent 
~ b:.ll "To allc:: .:ci-:!·::.1 ~=:;lloy:-~:lt pre:'ere~~e to .. . . . 

z::~ "to ce:-~a:.: .. 
c:~plo::::,;:: - ,:. :.::c I::J:.:::1. ;::;::ll t=:. S·:!r-.-:.:; !' :-:!:o :.r; ~ct e!!ti ~::d -:c 
the P:.::';:L"i ~.~ of, c:- ~-::jo £::l ... .-c be~!! s~i·~·ersel:; nf:':.=:=t.~d. bj· t::.e a;pl!-:- · 
caticn c.~: ~ertai!l :: .. ~Ceral lav:s ~llc:;ti::; e~p:L..o:,-=.~:1~ prefe~c!:~~ t::> 
!n:He:~~. :· 

~-~~ r~;";':_! ..... -.::.~ =-~:!ir;.:"t t::";.~~t:.e::t 0~ ::..?.. s:;.65. ':::: :r:~:~"t::-.:!lt i3 

C\!rre:,t:t.:: :.:1 t:"!~ ?!"Cce:s o~ :'a!":::~l~:.i:1~ ==.:1 ~ssis-:a::.ce ;:rc;:!"2::. to 
rcas~:·.-:: :~: .. ; ~:"*t,.;blc~ t!:i:.:-:ssei ~:; r..::. ~ ..... ~;, a~:: · ... :~ =~lic·;e -:;~;.-: ~:::..:: 

·w·iaolc 
t 
.; 

.. 
~-:e ur.=--~--~·:-!_ .... _~·1 t!:at :: .. R. 5~f5 ~~ :!.!i-:~~~~d t~ !'~!:!.~· .. -~ :~e s::~·.::-::!.c~ 
o-: t.:~o~,·2· -\.!~--. il .se! ... -icc e=:._;Jlc::c:e~ o:' ~~~e =-~~~u o:"' I!1d.i~!l .~::~:i.:a:i 

snd I:::·:~~. ~::slt!l ~=r·.~c~ "::::.o =~~ ::~t el:..1i~;.:; ~c: ":1::-.i!E-:: ;~::"'-:;;.·=::=-: 
i!l prc::-.-:::~i::·:~s, 

8£E:n-::ic~. 

!i.R • 

la-:eral. 

. b:r t~ •. ~ ~.:..:. .. o~ :i:.:3 c::. ~·..:...:e 17, :;7~, ::;:~ =:.-:s. c:: :::e t-.3 . .::· .. :.;=:::::; 
dc~is.lc:: :.r. t.l:e subj-=c~~ of r=.=:.~~ ::rcfer~r:ce. =c~ t!:e ;~..:~:;c~-:s c:: 
H 'C c:;J.:'::: t:.-."'--"'-~ e---lo·r-os -'-"""'- ...:~..,-=-,.3,.; "'-S "~-~_,_.;,;::-i.__.l.,._ ---lc··.=..::::.::·· ,._,:..,. •• \ • .,-.·'*"': - --~-- .;'::- _______ .... -- C:-::-- ---- ------
sectic~ l of the bill. 

The bill ~ould appesr to be b2sed L~cn the t~ecry t~at tr.~ C~i:e: 
State.s Cci:l·t of .Ap~esls for t:t.-; Dist:!'ict o:: Ccl-.=.:oia a:11 "t~e ~-..1;!"::..-:e 
Court Q•_-. ..... __ ;_.,.l·O.-••. ."': O-"' "1071 ' .,'1.~,.'1. 0 .-.._a"'ll·-;..e..:a a'I.-Q'!"..;..e T,.,..;;~a- ?"<,.._..:-_ ••• ..,..,~ 

- .L .L./ t ~' M • .&.•'-.;.J. ---' w w_ ~.&..&. ._ ...,...=. ._....._._ J....:. .. ~.:. .J. !""- ;_ ;~ =··--
in BIA ;';:!•:::: ::rr.s e:::!?la~·::::;nt, c=.u~!!'t t!:.ese "eli;icle e.·:r; loyee s ~' !.n =i =­
career 2~d left the~ ~i~h litt~e o;~or~~~J ~O:!' ai7ance=e!lt in -=~:se 
agencies. 

T:1e bi!.!. !_:·.;::r;\·:ses ~eli-ar by a1.:thori=i::s s;e~i:!l t~~=t::.~::l~ 
to ei·1 "el.!.;ible e:::plo~·eesn w!:o lii~~ to ~-:av~ tl:~ 3IA a:1d 
It vo~ld r~~~ire t~e D~~art=e~~s o~ ~~e ~~~!"~cr =-~~ of E;~l~~, 
Ejuca:O:i.c:l ::~j ~·:el: .. :;.rc to -;:=o·.-:.:.e :'c!" a;;.t-;:1=~~;::-: ot "e!.!.~ic:e 
e."::plo:;.ree.s'' of the BIA ar.i .I.HS l.U!d~r the bill to other -pa:'ts o~ 't:::s~ 
:~psrt::..'·~t~. 
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Sectic:1 ·?. of t.~·= b:!.ll ~:?late~ ~~~i!i~ally to t~~ D~?~~t=~nt o~ t~~ 
Interior. 
e::-.~lc·.·-=~.:;" of -4~~-·..: :S!:".. ~:~o ~~~ . .. 

• .. ~:e bill, all a;?li:::~-cic:-• .:. by "eli;::.=l-c 
~~~l.if.iea i~ t~e or=~r cf tr.eir ~~~~~J 

-hall --:,o \-'..;.,,.~, f"o.,.._ .. :;....,..:..,r ...... .,., .... .;0.,...; .... "'o .. , •:.,o ~r..-""':.,.·-~,.,+ l.·n conC!"'.:..;c-,•-3-.:_.,.. ;::.. .._ .... -.·~--. _. ___ ....... J :-- --~J oJ .... ___ -'""".:-'"-1.-·--~- • _ _.._.,.. ___ :,._·~-· 
of their a;:pli\::~:.ic!l : .. 0-:: e~::h ·;::!::s:J.::y occ"..:.rrin~ L~ the Intcrio~ ==?~rt­
ment, c ' .. ~:.'=:!" tr.::;:. :.: ·:r. ::.~ =:i i:l t"i:; ::I..;. Eo:·: ever, "..:he ~ro-.ris ior.s c:-
f:e>Ct;'"'n ., , . ..,_..,,, .. " ...... --·'·· •o - .... ~,.; .. ., .... ;o .. - .:oar -f'nl.;-- "'V""~.., ... ,. ·o·· 
..,._ -""··· -:. w.L.;"U.-- ··- .. -. :.·-: ~.. c- :--!··--r- ... _ . .:.w .... --- -·-'::) - (;i. ... - ....... .~ ,J 

tran~:·...!!.' ~.:· ::.;;;.c·.:~-w: .. -::.;,. of :;. p1··~.:·ere:1ce E:libible, ir:=lt:.di::~ t!:cs;: 
enti t!.t:!=.i to •:e-::::.:.:: • :; p!"efere:!:::e, rci~sta~c=e!"lt a= st:.c!: a prefere~:::e 
elizii,~c; c-= !":~:-.:~'",.-:.:c~ of a ~~r.:;cn ar.title:l bJ lao;.; :o vete~a.~s' 

Under r~c7.i.·:: 3, r;:1 "eligible e:::;:lc:;~e" is entitled to the next 
o.:c·.l-.:-r::;a; ·:a:!:::~~:, ~~less tbe ~cp:!r-:::::;n.t !'iles :::c:-.;ellir::; re:l~~:l.3 for 
pes~i::~ o·.·c:: su.::: ~;:~_lc:ree ~-rit~ -c:'r.~ U.S. Ci·t:.l 2-:~ .... i~e Cc::_-:-_5_ssic:: •. 
Tee CC'::. ·::::s:.o:'l :·~·~l·l t!:c:l be ~t;::;_:::.~~d to d~tc~::::.::~ t::e· su.f:'ic!e:::::: o~ 
such !~c: • .-:\J:!s, a:::: t!:~ i:c?~r't:::e::t 

findi:: .:: of t~~ r.c: . ..::.is:::ion. 
--~ - .... 
··~w..... 

r 

Secti~·a ) e1:.t~ori:.cs tee Civil Service Cc::::.issicn to p~esc!"ibe ~e;-.:la-:ic::z 

to c~:·::-~: c'.lt the bill's provisic::s. 

C ..... '"" •• ..,.v-~ ~------··-
d~ri! ... : ~ :!:!11e~ ~:~~:.· ;:::~:.c~ :,~~:.::::=-::; :.:-:~~ !!:.~~:j~ C.;:;s ~:"'-:;;:- e::?..·~-::-.:~!'::, 

e:(C~£·1 .. -::~-:-:. ·,;he Cl·.r..:..l Sc.-rYice :.::::.;:.ission could e:-:te~:l S'.l~h pe!":.o.:. -:c-:-

A nu::-.~;".;:- ~r pro~.-l~:!.c!'l:: co~c:ern.i~:; T"'!.:!:!.~n ;~e!'e~e::ce .;.,. =ed~~al "!:::.!.::-.:. 
Ser\-!~c..·!· £:::::·!c:--r-:~:~: !"led be:n e::a-:tei ::r t=:~ ~c::~!'"~ss ::.:.~:..~g ~~: 1;::~ s;'i 

!'>r1·· --·. '· c ......... .,...·-- (..-.=..=. -~o .. .=.··----,""' ~5 7 ~ ~ ... '·. • --) •• • ~'I -· e- -..: c...v~ .. ·! c ...... ·--l.""::- --- - - "'--·.;..;. .. -.:-"-- - '-·-·\..· ..,.---~ • .::c.·:e er, .::: 
bro~5~=~ ~~d =c~~ ~cd~r~ p~o\~sio~, =~d the o~e en ~~i~~ the c~~e~~ 
Indig~ r·!~s:'~~e!'lc~ r~q_'t.!i~e~e!lts are bs.sed, is sec-:icn 12 of the I::.i!.~r. 

F.eorer.:::!.::::.tio:J. Act of 1934 (43 Stst. 986; 25 U.S.C. 472) vrhich ~:;c-;-i:ies: 

' . 

"Tr.~ Secretary of the Interior is directed to establish 
!!tanc!ards of heal tn, age, c!:aracter, experience, kno~-lledge, 
anc! ability fr.r I.nC.iar..s ...... ::o r:ay be a;r;:o.ir:ted :·ri tco:1.t rega!"d 

\ to ch-il-3-c!"\'ic~ l::-;-1s, to t:~~ -v::..!"io::s ;csi -:icr..s c:.i:!t::i::e'i, 
no~-: C!" her-=~ft~r, by tbe I..'!i:.E.:l C~~i.::e, i!! t!:.: aci.-=.~r..i.::-:.ra­

tic:l o~ f"~~~~-:::c:1s or sez-·:'i.ce~ a~~c::-::!.~~ C..:'-J :=i:.~~ tri!:e. 
S::.~h q_t;.~lific;i ~~ans ::!:all herea!'ter r.::ve t!:e ?~efc=rence 
to ar:·p.:>in~:-.:!:::7. ~.:a vacanciez in. an;; suc!l. position. 11 

Prior to 1972, "the In~is.n ?re:'ere~ce provision w.:~s ad.":inistered b:,· 
the Bur~~u of I:1dian Affs.irs as a;ply~g only to ~tial appoi~:.­
ment:: a~~·i not to subsequent pror..lotions. In 1972 t!le :SIA policy v~s 
chanl~d to extc~d the preference ~o prc~ctic~s, tr~~~~erz fro= 

• 
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outside t!1e 3I.;, 2::.d r~~szJ.:=-.:.:~nts ~i:t~i:1 t~~ :S:A ~~ic!l i::;'~Ye1 
prowotio~~ p~o~?ec~~. ?~e i?72 policy p~ov:~ed t~e possibl~t-.r f~~ 
th~ Co:::..-...::..:si.:>;•=~ ':J:' ==~:.:: ;_ffairs to gr:::..."'l.t. e:ccept.ic~s t.o Indi.a.:l 
prefere:1ce oy c:.~;~ov:.r..; :.,;,1e s::.l.ec:.io:1 ~.i a::p~in-c=::r: of nc:'!-:n~~.:::: 
vhen he co~=:~~~~~ it ~ t~e be~t i~te~es~ of t~e ~~~e~u. ~~e 1;72 
Polic·~ c:id. ""-:::>~ ~-.-.,...,d 'r.-'.: ..,.., ....... .,.f'.,.. ... ~!lce •o n .. ,....,.,.r 1a-.,.ral ... .,..,ss.: ~-··c---. J ••.., c.: •• w- •• ----~~ ::·---·-· ""' _....._ __ J w- •-- •t.:.----ww 

\.·hich C.:!. C. :.:-: !.::_::-:.·.-~ ~:-::-::-:;:..o:!:ll ?ros;,:e=tz. :r.d.ia:l ~:-ef~~e:!C2 !..::: 
also utili:ei ~:: e3:.~~li3ii::~ ~~lcyee retention registers for 
in re~uctio:1s-i::-fcrce sit~tions. 

In a!1iticn, t~e 3IA ::~• e~co~ases trices to contr~~t for 
and o;eratio:1 of ==zt 3Ir~ ~ese~v~t.io:1 le7~1 acti~rit;es ~~~ ..... ._0 •-:..-·•-•orr _. .... _ ""_ ......... .:. .. 
1975 c=.:..c""::.:.e:l~ of sectic:1 1J2 of t,;:e I::.:i:.:;_~ .:e:!-J2t-:~:::.a-::.o:l -~::-:. 

(83 Stat. 2206; 25 U.5.C.S. 450f) ~rect5 t~e cc~~r~~~~~s of =os~ 
BIA acti ·.ti-:ie~ ":.:;:o:1· t.~e re·~~e5~ of ~7 Ir..:ii~"l tr:..:e'.'. 

TVo recent cou~t Cecisio~s ~~ve u~held t~e ~alidity·or sect!c~ 12 
of the I:1.iia."1 .:\:o~s~=-~==-:.ic:l ;.::t, a:::! i:.5 a;·,;:lic:lt:..o::l to i.~i-:ial. 
~ires. prc=o~icns, tre~sfers ~d re~~sig==e::l~3 • 

.. 
l\ ...... .;, 
··::--- , --· -~ ;·-i, 

.. -..:....:.•··)---- ----· of Col-.:!bia i:: 
District Co::.=-: 
T'ne Co·..l!"t heli -..... ----·-·--
prefe~e:lce a);lies to~~~ ~illi~~ of_all v~~~~ies :..:l t~~ 3~~, 
includi~~ U:i~i~ hires, ;~~~~~c~s, lateral ~=~s~e~s, ~~i ~ea~~~=~­
n:ents i:1 t!:e =...u-e~.::..1~ a..~=. ~=.:.:: :::J e:·:ce~-:ic:ls ~=-~ 'osz::tl~ ·..:=.e:-e t:.~=-= 
is a-: le~st a ::.i::i.:sll:; c:_"..lali~ie;i c::.r..d:.C.a.te ·..-t:o is e:.:.bibl:: ~o:: -~:;,:.,:..::. 
prefere:lce. --... · ..... ....._ 

On J'u.."le 17, 1974 the U.S. Si...-pre::e Court in a!l 8-0 de~!.sio:1 (::o~t~:-: •• 
'i'~"ca ... ~ 417 U - ~-5) ~~-a .... se...; ... ~.o ~-c; s"o" of ~ ·~--·ee-j'~..: -::. 7"'; --.,..: ..... -.. ~-.;.•~= ... ~=·....;-:;..' .;:). /_:) ·-·-- "- W••- ~ - • - ~ ...,,._..._ w...-.;- ...,J_.;:_,.;.--~ 

Court for the District of :;-e·.r :.:ex:ico ;;ilich ~ad. ne1d, in a s....:..t b~· a 
group of nor.-I~dian 3L; e=?loyees~ t~at the 1934 Iniian pre~ere~~e 
provision {25 U.S.C. 472) ~ai oee~ ~liedly re;ea1ed by e~ac~==::~ 
of Section 11 of t~e ~=~~1 ~1o~~ent C;?o::t~~t7 Act of 1972 (56 S~~~. 
,lll; 42 U.S.C. 2COO e-l6)~ ;~o~cit~g ~scri=in~tic:1 in ~ost Fe;i:r~ 
emplo~ent on t~e basis o~ race. 

The Court held ttat Indian ~refere~ce ;;as not a racial prefe~e~ce 
but, rat~er,-.i-: ...-as an e=_;llo:r=e!'!~ criteria!'! reaso::ac1y desi;::ed. ~o 
fUrther the cause of Inc!i.a:t se1f-e;ove~:=e=t G.:ld to =~:e t~e 3IA 

·more responsive to the needs of its constituent grou~s. 

• 
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--~ - - .. . . . - - .. - .. -- - - --- - - ,_ - -- ::. " :-:. ~-==-·-:- -_-: . 
This be-oa.rtr.:e!'lt· is a'r~e- th:;.t-t!"le-!!"ee::-:e'!'l-~'i1-~-=~"!c~.i-i decisions 
.-d-~t·\...~-.- 1-.::l>nT"~-;,...~--,.._-~._,-· T A;...-:~ ·:.!:).,T"":_":'"'·~.;.,a; •• ~...., ..... - ,.,,...t···-,.-.,, an •·- ~.::;-::) c •.. - •• J._.., ___ .. o_ ..... c l.Il~-~"1. .... _.L.:._ .... ::-"'--·-··"""t.::LO!l.r.~ -r.::L~ •. _ 
lit:-'zr.any cazes, -;-_:_~-c a:i-3.j·;~~s~- ~?:·.(::t- U:F_::m_ :c.th ::•.:>n-Iniian-:-a..,u: L>J.dlc..."l 
e~·lo\,.-;.:.s:: 0- ~- ..:;r_ :. ..:; 7 ~: - -_., •. ~--~-,_.,,..:;;::¥'~-is -"-i' .-. ''!'i ~··· :". '4. tC'I u,..o.;·idn.;.. --

- .Jc- .- .., ... -_-:_-·.:~ ... _-:··- -=::::- ... --:·.""':.:.-"' -~-'-:.·::-;_ ._.!"'___ _ ... w ~ 

. pl~ce::ier.t- es.:is~::.::e · :.o- t!:~s~ In:ii.::-._'1.- a.!l~ ::::.o;~;..Ifi.:Ia.-ri · ecrployees of' 
t!1e 3~ ~~::.c.s~ ~:~~ o::.· -:~:::=~~~:::i~~~--::~:.-e ~;~~:-~·9:;,·-::closcd. __ b:,·_ eit!:~r--~ 
Indiful--~re:fe::-;::: ~ ·or -~::.J-:~::c:t::.;:,;~.:;' s -:.!!Q::".:i-S;;:l:,-:;;tc:r::".in3.tio!l- _ ~- -­
--li- ~,- ~.,....~ ~.;c--;...,:;...:, __ ;.,:._~.;...-,.,:..;..·..,.:"1'-~ ~.::.::~;...,...,..,...1-+,o, -. .,..,.;. .• ,.-:-~ -r:-, ;.r~""l -4··-t·:. po :CJ:, -·- ·--~ "--·~ ... ..., _____ ._1. •• -.=. -·---::--;.;---_ ~--~-~'-'·-·..:.e ... J._u ..... ss_s ... 
e.nce; = -L!:i.3 ·-:J!"O-~~=-~ -±s· t~~:=-·±:::::~"1~\o!::~::-:.e:. ~:?:~:i·-~-i.ll- Ceco!'lf! :fU.U:t -· · 
-.,-e:t. ;L.;·--1- -~.,::....:~..!'1-.;· ,~:;:- -=.-:<: -;·..;..,..;.a...:.~--i;.: •. -._._..,,-;.,.,-_:;~-;.;,;.. .. ,..., op_r_ ... _c .. ~- ... ~, ----·---~' -"'''" ... c::_ ---:.....:..~ C-..:...: •• w-~-"-'-- OJ~ ... s-O • .;.S ....... r 
the ·'-6!"o.:r<::.::J. !::.. •;.::: i:-;;:r! !:~.!.::i · ~:t. oc~L -:-ield- <:::..-:. ·1::-::-~.i-,i:..;.z.rr.~rs locs.~ic:1s. 
--a-~"'~...;.:.,...~ ... ~ ,.-.:. __ ._ ,.,_ ·.;..,.:\.:. ...... ..,..; .... ..,...;-.:.·;.:; ... ~ ---~-="' ...... -.~ ... , : .. -- .~-!..t .... u ~ .. • ·r; · an l~.<..~."'··'-- .;.C.,.;;..:..C •• .:. --~ C'---·•"-"' --l "'-"- :'"'-~--:--···:0. S:..-.:..:,- c-'1 ... .-:J..- _ 

-=~be· ~..:.1-d in---·:~.::.--..:.----~~..:: .. ~"" .:. :! .:.:co~,:~~o"" _..._.._.;_ ---· ... ~-,, -.:!1,..--.·,c+-ic!'ls •.. -:.-; c~ 
-,r~.... --""'··- --~-:-: ..__-~_·"--• .-: . .::'_•~-- W-'1.,;:_•----·-- .-.. _.t,r __ v • ~···-_-_• 

. ·: descr .i:-b-'! t::~ ?!"-=::!".::.::J. ~.i -t!:e ·i::;l;:=~r~~in.;-:;!"c-.!:!.i::=.;s is . cnclo:;e.i -:or 
yo'JJ: ini'or=~~ic:1. ___ ___ _ _ _ ___ _ 

-:...-:~:~=-=.:.-_ . - - ... -- ~--------- ----~----

Tnis ::prosra:1 ·-;:ill :!ssisi 3L\ ·e=Plc::cei'wit~ :il:!.:;:::~nt -~·~itr~n- ot!:~i-
~ur-""->u"' .:1.·n ·'t. ;:"' '!" . .::....;..,;.. .... ...;:,...,.-t- · ,,..,, -~,......:..:-;., ·lo,....,7-i ... - r~- - ... .; ~~"n ... ..,. .;n o+-.,""r ... 
1J 1ii.,.f..O. ~ •·- -'-::-..-... ""...__ • .,.,, ~-·--: ft._v....,. """'-'--'""-'·U ___ -~·.':.~.li...L.C:::,.........,....;• '-'~ -• v •• ~ _ 

Federal _a_:;encie.S: .-:. ' -·-- ~_ -- - · 
--:--- ---: -::.::--:=-:. :-. -~·--

~-'· h--- t"" "~...;"'3 .... +---a,..;--_-.('~_,..-... ~~--.;.;~-:--....-,-~...;, ... _.;.-~~--;~t--~~---· .~,~ b·e . nJ.'t'.. ::Ln ..• e- ..J-:::-··- ~--•·"', ... __ S-. ::::---0--·J.r .. ::--.;;..--.-;; .. ., ._.,).., __ ,_ • ._e l.Ou...J..-

given :to cc::::;·;'t:.. :.i·:e c:..=-~e!" :..:::i c::.::.·~-~r-c::::: ..:. ;..:~·~":2. .3IA ~;."::-?lc.:r~~s 

W..,.:.n· ( 1 ) - .... ~,..-... .:- !") ,.. .. ~~~·,c-~cn ~Y"' "'""""""--~ ~.-.:. "'~- ... ~ ~"·e ~o c·,-o .... --- .. W'\;-..;.:.-........ 0 -'- "'•·--t:! _,.. ._. ___ _. ... _ • -· _ _. ___ =·• W•·--- ~ --"" . _....,"" - w_ • .._.., __ ,:, 

f . - ~ -.-:t,.. -~.;~ -¥'\ ... ~~""\·-·- • -: ....::-~.:- ~~~-- :=7 • .; ---! .. ._~ ~ :..; ... ··_ '!:I-,;~~..;_:.,..._._.,. ,... f ..,. ·t~ ·~ . - .._ -~.;- -
or- re-,~-:::----··" '·---·---· ..... - --.,~- ,-~- -l ----·- .. ~ o __ u::.c -C-. 1. .. ------

e-:-o-nt:ra,.. .. ·.=. . .; .;.,.,. ~ ........... ~~"" ,..,_..; ...... :.:"" .:--.-1~--,..,.,-s--.:.,.:.:;7.:...:-.... ~ ...... ~o;-~,..,=- a""oi~~._:;-~ .._.w_....._ ,;J _ •--~- __ ...., v ..... - ---J-'-"'..,• -- ..__ ... _"J ___ -~ '-'-.._..;.Ju - ______ ....,.. 

end {3) i-c ~i~ i.-~ .. er::.:~i-.. ;-e-·-:-o-~=~;i~ a!l e~:--~:.::~~~;~ Cecau~-:: of cer~::i:l. 
hard!;l:ips su=:-:. as ill-!-.;2-l~h, lo.5s of -~fi'~·~;:::c.::-:ess ....-ith _a trii::;, or 
0-... ~e .... :co-P,-:.: ---~ .... .;:,..,..._. ___ -=,.,·__.a_:-:.-;-::~ --~osl.· -:-.; ~,- ... .,·--·...:or • •• ·~.··_,_a.· .·c~ r:-:.:a _-::o 

.. 1! - ·-.:: -.---'-•--.::. ............ '- --::- .. ______ :::. • . - "-_-_- _.: - . -~-:~-· .'-.: ---- - -..u.. -

e·..;...r·:e·,;p,--· ,_,.;er· -:...p ... ---= ... -m-.. ..,.,.a .... ::--;:>!1'1; ...,~ •. -. -: ~ 7 c··s 
-~ ., _.....,., .......... __ ~..~ ... __ ~--~--~- -"" ~- '-'-·- -· ~- 'W. -~-- ... • 
... - : ·------ -- -- - - -

Secondary priority ?l~c;~~t ~ss~~~~ce ~~cl1 ~c a!f'ordcd to co=;eti~~•e 
career end C2.!'"ee:--co:1.i:. tio~al 3L-:';.-t:.~:::;>loyces -~-~~o -~~ cie=onstr~te ~h:!.t 

they no lon;;r h:;.-.rc an o;port-:.L"'.i t:i ::·or c~~r ad.V:l."lce:.:ent in the 3U!"e:.".l 
because of L~di~"l ~refere~ce regal~tions. - .·. --

. ~c "'"-:-....:.....· 
'~ .... ---

Reco!l".::e!1d~tions ----------- ---
We ere O?posed to t~e e~~ct=~nt·of n.R. 
i's co:=i tteC. to i t.5 :...s 3ist::u:=e p!"C,;::'::'..::., 

5!;.65. Si=.ce the D.;:Fart=e!lt 
Ti'e 1::-L:-:::-~-~ th::r~ ti.i.is avail=.=:~ 

e.dcihistr:!ti·.-e· scl'..lti.cc: s!:oi..:l.:. oe c..'!~?<;eC. r:.::i tried. bef'o!"e ~Y 
Solutions c.re-~~ia-:.:::d. by le;isla~iC:l. In c·z .j:l~~ent, OU!" prce;ra=., 
~en-~le~e::::.tei~ will =~et-tte objecti~e~ ct ~.~. 5465. 
: .. =-:.~ ..... _.._ -- ~- -... --
tn~ our:- JU.C.E;=ent ~ enact=.e!1t of this le.;iskticn. ::!:J..Y' result in an 
adverse i!:l:J~ct •.r::on t:::c De:J~~=znt: i-t C.c.:~ !'let differentiate th~ . . ... - - - - -
Jieed. e~or_g e:::plc~··ees fer V:!.!"j"i.r.; C.e;!"ees O:i' ~3S ist::.nce; end it :Jro-:;oscS - . -en administrativ~ process wr..icb. :r.::..:; resUlt in so=e personnel disr:1ptic::s. 

;.· • 
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The bro~d ap?licatic~ of sectic~ 2 cculd ha~ a ~idespread ~?~=t 
.. ,.,. ...... c ... o-- c·' ::-:,;~ .......... ,..-~ ... c-s -.;....,.c,--;,c··t ...... .., ".=-""a.,.t.,..a"'+ upon '-'·1- ::· --..l~ .. ·----··:, !"--·w- ..... w--- ~ . .;} ... """ \.t .. A._ ---~ - .w--··""'· 

Applicatic~ c~ ~.]. ;u€5 tc :~~ fillin; of ?Ositio~s internally 
throu~h r~assi~=-~nt cr prc=c~ion co~ld ;o beyori ~~y sinilar cr-ploy­
ment prefere::ce :!.C·::cr::e:J. \!~=-=!" re-e:::.ploy:-:~nt pric!"ity or separated 
caree!" ~::.;lc:/ee ?rc.:r~s of <;~e Civil Se!"\"ice Cc.,.. ... i ssion. · 

. 
The bill ;~·~~tz, :.:: .:e·.-::.i-:n 3, ·.-i.f!:"tt::..ll:r ~.::.r:::.ato!"j" c:::;>lCJ."!:.ent ri;::hts 
to all "eli::!.ole e::.:?lc::rees ., of BIA, regardless of ~;!:ei!' particular 

,. <I t~ ~ ., ... .; J.. ' - - .; ... 0-CUp- _0.~3..~.. ~- ~.o--:.-.-C·•• 

to inii v: ~t:.:--2.: ~::::c ::.::..~:-~~ 

career cbst:::.::>z ~!.:': :rh~ 

.;.. ':. ~-rcu.!.C. :;:rcvi:ie ::..a~:!;;.::.O!""J ;' lacer.:ent ri;~:.s 
~·:isi to le=-~-c !>~.;. i::-;~r:.~!JC "-Z:.::,r anti:=i!;:l~e 

::~·~e·e !!o~ c.c~uall:.- =~~:: dis=l:..:ed. ~-!~ l·I~t..:.ld 

note· th!!.-<; a s:. ;~:.f:.c!l.r:~ :!i::;~i::::"t:.c=. exists be-:.·,:ee!"l per:c:1s who a!"~ · 
actually tiis?l::.~~i --c~c~;~ fcr=.:J.l ~!'"c:e~t:.res a:1:i those ~-:!:cse cp~cr­

tunitie3 are ei~~er li=i~;ej cr ~~~~ ~e li=i~ed by Iniian preferer:ce. 

capabili t:i' in 't:::. ": i-: co'.!lj =.e;-ri ":~ -:~= =·:.!!"eau. of I~di11:1 -~ffairs c:" a 
nu:::.ber of !::.s~l::· e:-:!J-:rie:!c~d e::.;>lc::ees ·.:i. ~h tec!lni~~l <::.:1:! ==..::a.-;~~r .:.::..1 
expert·ise at a ~i=e ;;!:en -c!"!eir s~:il.ls ::.::i e:·:perie.::ce are ::=.ost r.~:;i~:i 
by t:-4: 3:..~. :.:e b~li~\-e ~!"'.;.."': -::-.~ :~;::!~:..=~::~~1 ;r=;r:_~ r.c~.r r::a~i~~ 
imple:::~n-:2-tion •rill proviC.e a ·:.ea:J.ii!;:'..ll a::i grad~l p!"ccess fer o~~­
place:-.en~. 

With re;~ri -<;c "';~e ;ro~~sic~s ~~ic~ cc~~=r~ t~e ~:~~rt::=.ent of E~alth, 
Education 2.::.:! :-::l:.'!!.~e, a:::! t~e c:.·;i:i.. ,:)e!"7~ce Cc::=is.::ic::., ·t~e C.ef~r i~ 
our vie\·:s to t!"!c.;:e ~;~·:o a~e::.c!.es. 

Tb.e Office cf :.:=..:la~e=ent a!::! ·3u:!;e-.; ·:-.as ad::ised tr.at t::ere is no 
objectio~ t~ ~~= ?~~5=~~ati:~ cf ttis re;~r~ frc~ ~~e s~andpoin~ of 
the Ad=inis~ra~~c~'s ~r~;=~. 

'. 

HOnorable David ~. Henderson 
Chair~an, Cc~~~ee or. 

Post Office ~ni :ivil SeiVice 
Rouse of ~e~~=~er.tati7es 
Washington,-D.C. 20515 

Enclosure 

.. 

• 

Sin=erel:r yours, 

/ 

• . 
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OFFICE Of THE SCCRf.TARY 
\\.ASHI:\GTO::\, D.C. :!O~.;o 

• ·October 17, 1975 

PEP .. SC:::n·:L :·t\:':AGCZ::L Ll"T~ ~:0. 75-40 (330) 

SUBJE:CT: 

To: 

D~part~c~t~l Career Plac~ent Assistance Program 
Resul~t.lcns 

Personn~l Officers 

Att~chcd is an ad~ancc copy of the Departnent~l Career Placeoent 
Assist~nce Progr~m (~~~A) Regulations. 

The procedural rcq,lir~::'!cnts of t~e rezulations are effective the 
date of this P~~ a~d arc to be incor?crat~d into the Dcpart~cntal 
~~nual ?endL4g rcc~ipt of the published r~~~lations. 

Traini~; ses$ior.s will be conducted for all servicing ?Crsonnel 
offices of the Dc~~rt~cnt to pro\ide guic~ncc on the i=ple~entation 
and 6~~r~tion of DC?A. A schedule ~ill b~ ?u~!ished in the near 
future listing lcc~tional sites and ciat~s for t~ainin£ s~ssicns. 

. - ;(} (J ' V) ;:g· "' 
'-!.!.1'·-/-r--I· I . ,\.,.- '---~.._.,-

D
.I 0 • • . 
~ector, r;~n1zat:cn an 

• 
Attad.nents 

INQUIP~ES: MI. S. Donald Youso, Division of Organization and Manpower 
Manag~cnt, Roo~ 5023, Extension 7i64 

• D.ISTRIBUTIO!{: Bureau Headquarters 

'·. 

• 

. : 

• 

• 
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Ocp~Htmcnt of the, Interior 
' . 

, 

, 
Personnel Part 37fJ n:-! Ac:!di tion to :7•.r· 

Chapter 330 
R~cruit~cnt, s~~~ction ~nd 

?l~~~~enc (~~~~r~ll 370 n~-T 330 , , 

Subchapter l. C:i:-~er ?bc{'::-~nt :\ssist~!'lce Pro'!r~n • 

• 1 Pttr:1CS e. T;~:. $ c:~~?tCr uescr~bes t!~e o~p:ut::~n.t~dde Career 
Pl ~,...,.. ........ ..,- '..::-.: ~-~ .. , ... , i~,.o··---~ .... : .. 1· -:1 ':"'ro•·l·d·s -1..,---_._ ....... ..,ss1· st"'nce ~'--···~··- .\_ :- ~- ..... _. __ •• ;:;,• ............ ! • - :· ... ._ _____ ,,\, ..... 0 

to clir,i:.,lc c~:~l=-:··~::s oi the L~r:.!.rt::Jcnt. T~1e Oe;::J.rtcent~ddc Car~~r 
Place::::-.~r.~ Assis~.:::~.! ?ro~rx:1 (~C?.!.j pro·:ides ti1~ pri::::try i.:cthod 
throu{t ~•:-ti.:!1 c::-:~~loye.:es c:1n J.-;?1:· ~nd be cor.sicicr~d f:Jr pl:.lcc:::~n: 

azsista:-.ce. It is tite intent or t~e D~p:trt:::ent to rrovidc cont:i:r:.:- · 
ing career O??Or~:1~i:ies for all e::~l:)~·e~s. In t:te past, situ:lticns 
have existed in :~!~ Cer:ut::~nt ;..·!l.e::-e certain acth·i ti~s h"ere 
e ...,.,..,n 1 l.·-~ 't t 1'"" c::.,r. .. t 1 - 4 c-~,. .... ac·l·,.l· .. ;,.s ···rA ~_,c·d t·l· .. ~, •"!'._ ~' "=>" ."'\ •·- --···- •··•-1 '-••-• :.. • ._ __ •'-- -u.- ~ I..H 

redu:tio:-.-i:t-icr.:~ 3i :u~tiO:lS. Tl'l.iS v:-~~r---: prc·.:ic~s ccorcin:.ltio:! 
of DerJrt:!>!nt~dc~ ~o·:er.:ent and place::e:1.t of c:uplo::ees fror.1 one 
activity to another • 

• 2 Policy. It is the policy of the Dep:1rtr.:~nt to ?rovide r.:a:d::t:..."! 
plac~::::!a: assista!-.ce to c:::ploy~~s \."hose c:lr;!ers are :lffectcd bv 
rcuuc~.i on in ior:e, contr:tcti:1:;- oa~ o~ De?art:::ental fu.~ctions, 
~hi1n;.;:·s in c...-,~=~::::~ e::::,lcY:.~en:. :.~ci the i~~ le:::entation of Inci:l:l 
preference in th: 3ureau oi Iacian .. ~ifJ.irs: 

A. Departi.:ent\..-ide Career P lac~=ent Assista:tce Pro_;ra!J. 

(1) Tne Dcpart~cnt Career Pl:tcc:::ent Assistance Pro;rar.l 
(DCPA) is t:te :-:\ec:'.:l;'liS:t throu;!-1 \>hic!-1 th.~ De::Jart::-.ent assists 
employees ¥:ho qualify u:1Jer t!1.e pro;ra::t eligibility cri tcria to 
find other e=plo)~!nt in the Depart=ent. 

· (2) The terr.ts and provisions of this progra::t shall apply 
to all eligible c:::ployees without regard to age, race, color, 
religion, sex,. national origin, or any other non-oerit factor. 

(3) The Career Plac:c:nt Assist:Lnce Progra~ is an ex­
tension of and a sup?le~enc to ~xiscin; Deparc=enc and Civil 
Service Co~~issio~ policies ~hd p~~ra=s and is not intended to 
supersede or ncg:1te other Uep:.1rt::1::nt or CSC rectuireiuents concern­
ing place~ent assistance. 
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' . 

DEPART~.~=NTAL t.~ANUAL 

., 
Personnel Part 310 D~·! Acdi tion to :7·.r-

Chapter 330 
Rccrui~~cnt, s~~~ccion ~nd 

:-1:1~~:-:en c (r.,~!l~"'.r.Jl) 370 n~-r 330 ~ , 

Subchapter 1. C::!'~er ?bc{'::-~nt :\ssist~:-tce Pror:!r~n. 

1 Purocse. ~~!s ch~~tcr Jescribes the o~~~rt=~nt~id~ C;1rcer . . . -
Placc::!~:1: .\~.:'i~:.:-~::-.:~ P!'o;:-:::-1 ~-::~i.::1 ~ro•:ides pl;1;:::::-.~:1t ~ssistance 

to clir,i~lc c:-.:~l~:.·:;;::s oi the D:!;-~rt::-~~nt. T:1e De;:~rtr.:.ent~ddc C~r~:r 
Plac~::cr.~ Assis~.:::~.! ?:-o~rx.l (::JC?..;j i:Jro·:ic~s ti1::: ?ri:::J.ry r.:.ethod 
throug:1 ~--~i..-::!1 c::-::~ioyt:~s c:J.n J.~?l:· .;1nd be cor.sidcred f-.Jr plJ.cc=~n: 

a!;sista:-.ce. It is ti1e intent oi t~~ L'"!~J.rt:::ent to rrovidc con tin-:.:-· 
ing career O??Or~:l~i:ies for ~11 e::?l::~y~:s. In t~e p~st, situ:ltic:1s 
have existed in :~!~ c~r:~.rt::~nt ;-.-!1~:-e c~r~-:1!.n acti\·i ti~s "ere 
e ....,.....,ntl.·_,. 't t 1 ... "' ,.,~. t 1-,.. c-~,..- -c·l·,.l· .. ; .. s ···r"" ~..,c•d ··1.· .. ~1 ·"!' .... 1..4 •• _,. ."\ ·-- --···- ·-··-, '-··-· "' - • ---- ., - - _ ... - .\ .... 

rec!u;:tio::-b-:cr.::: 3i :uati.o:1s. 7:-:.is p:-::;ra:-:. prc·:ic~s coorcin;Jtio:1 
of Der:lrt;:;-!nt~dc~ ~o·:e:::en't ;1nd placer.:~~t of c:r.plorees fro::1 one 
activity to another. 

.2 Po lie;.•. It is the polic:· of the Dep:!::-t::::nt to ?:"o\·ide ~a:dr.:u.-:1 
placc::::!at assista:;.ce to c:::':)lo,·~~s \,;hose cJ.r:!ers are :lfi~cted bv 
reuuc~ion in £or~~. contr:~.cti;1:; o~t of D::p~rt::ental fu.~ctions; 
.;;,.-1n;;~s in o·.-,.::-::::::~ ::::~:!cy:.~e:1:. 2-~d ~he !~?le::entJ.tion of Indi:l:l 
preference in th: ~ureau or Ia.:ia:1 .~£iJ..irs. 

A. Departr.:.~ntKide Career P lac:!=en't Assista.'1c:e Pro;ra!J. 

(1) Tne Dcp.:lrt~~nt Caree:- Pl~cc=en't Assistance Pro;ra::1 
(DCP..\) is t~e ::lec:-.~nis::. throu;!l ,.-~ic~ th.e De?art::-.'!nt assists 
employees "'ho qualify unJer t!~~ ?ro;ra::1 eligibility cri tcria to 
find other e=plo)~ent in the Depart~ent. 

· (2) The terr.ts and provisions of this progra::1 shall apply 
to all eligible c:::?loyees \..-ithout regard to age, race, color, 
religion, sex,_ national origin, or any other non-oerit factor. 

(3) The Career Plac~~~nt AssistJ.nc:e Progra~ is an ex­
tcnsio~ of and a sup?le~ent to zxisti~; Depart=enc and Civil 
Service Co~~issio~ policies ~~d pro~~a=s and is not intended to 
supersede or ne~:lte other 1Jepart::1ent or esc requireiuents concern­
ing place=ent assistance. 
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B. Basic ~~~·:.1!.-:-:::::-:~t. Under the DCP:\, cnployees \\ho are 
eligibl~ io:· :::::: :::•·:!..' ;!;':'lieu for c::treer pbcC"r.:~nt assistance, 
'</ill be af:or.:~:i ::!::.:-:i:.:::.~ .:onsici~r!lti::m for v:.c:t:-tcies thrcu~hout 
the Depar::::~:1:. I~· is t!1c r.:srons1!.>ility of cJ.ch sc:n·icing 
person~el c~fic: :o .i~s~~~ th~t DC~~ n~?lic~~ts receive priority 

'consideratio:1 fo~ all vac=ncies for ~hich th:y are quJ.lified, 
and at &eo&r::;i':lic:ll loc:ttions \·:here thcr hJ.vc i~dicatcd a\·aila­
bility. 

C. Cate~or-:-· I Pl:.c~::~nt :\ssist=:'!'1ce. Catezory I olace::1ent 
assist::mce :;r,:.'::...;~·s ~L.;:.;)lc c:,:~·..:::.:~:=s cc:.si.:-:r~tio:1 for all •:acan­
cics at their c-:.:rre:.t ~~:..:Jc le\'d O~?J.rt~~nt~·:i<lc, for ~\hich th~y 
qualify, anu o:·:-e~:s pl:tc~:-:~nt O??;n:~,!.:r in a continui~~ posi~io~ 
when th~rc is 41:1 aY~il::l.ble vac::.~cy ~.-:1ic.~ ::1:.tch~s their grade 1~\·el 
and ~ .. o· .. r., .... ·ll·c..,, 1 '"'c"'·~o ... --~..=.-- ... c .. c.a C··t--~o ... v I nl..,- .. - ...... ~ assis-

o~t.. .,:, ""'•'' "-• ""''" .. -~· ·' !"'""'" ---- ·~ -· _..,. -~ -. t ifo,lr,...__ .. ~-·~'- -

tance td,ll be ;i •.;::1 to co:::?eti ti ...-c c::.reer and C:!.re~r-ccnci tionJ.l 
eoploye~s of the Denart::~nt unt.:c:r the follo\·;ing circu::1stances: . . 

(1} l','hen an e~plore: is faced ~-:ith loss of job caused by a 
... .1 •• - .. :-- :-·.c"" ... ,. .... ................. ~.-...... -----· 

(2) t·.ben an e~ loyec of the ~ure:tu of Indian Affairs t:.ust be 
reassigned b~cause of ~oc~=e~ted life or health threat~ning 
eircu::-.s tanc~ s beyo:1.d the c::?loyee • s co~trol, and h·hen rcassign~ent 
cannot be cffcc:~~ ~ithin :he 3urc::.u by reason of the o~~ration of 

· Indian prefcrcnc~. • 

(3) li'hen an e~ployee of the Trust Territory of 'the Pacific 
Islands in displac~ci by a ~licroncsian and must return to the 
Continental Unit~d States. .. 

(4) Eligibility for retention on a DCPA List for Category I 
,placet:.ent assistance is li~ited to a two year period. 

'. D. Cate~o~: IT Pbce;::e!'lt .35c;ist:!=-tce. Category II place::tent 
assistance pro·.:i:i~s ::li;.!.::Jle C:'.!li.!.:.J~~cs co:1.si.!~rJ.tion for all 
vacancies at t:1~ir C'!.lrrent graci~ .!.e'iel De?2.T::::~;t~\\icie, for \...-hich 
they qualify. Category II ?lace:nem: assis'tancc t..-ill b~ afforded to 
e~nployees of the Departr.:ent under the iollmdng circur.1stances: 

(1) ~~en career and career-conditional eoployees of BIA 
can deconstrate that opportunities· for c:treer advance~ent in the 
Bureau of Indian Affairs are not possible because of Indian pref~­
rence regulations. 

• 
... . . 
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• (2) :::1:~.· :!~-· c::-:~lcy~: in-.the_1fir2iJLisl~nds,. Gu:;.:t, Trust 
r~;-ri;C?r~_ C?f_ ~·:~ ~adfic. Is!~~1d:;,- a:1d._ irL.A:::~ric~n S:1:::oa having re­
!n~t~tc;::~~t- ;;:~i ·~~;d lity, ex~>resses :m inte:-:st in rct-:.1rning -:o t;,e 
Contine~t~i ~~i~=J ~t~tcs. 

.. ...- .... --
_:..:::~(~):--l',:;,;;._::n-e::;?loye::. in th~_E~~~?t~d S':r\r"icc in the 
~pverr.;;;:-~t :·.:: .:..:::~ric~a S:.::'1:t ~d.t:1out !"dn~t:tte:::'!:lt eli;i:,ility, 

·wishes to r;:-:.::-;1 tu the CG:1:ir.ent:J.! U:1.i :cd St:J.t~s, :i:1d is ~.-i thin 
reach on a Ci~·i 1 ?e~:y~£~ !=Qr.-?~S_:;~~~-- r~g~5:~~r_ ~?.r. a position to be 

. {~ 1 !~ ~!. ::-;. :..-.• -. -_ -_ -: : :: -~:: :. ::... :. .: ~.: :.::: ;=:-::-: :-- - -- - - -

( 4) E ll:;:=..!>i!1 ~Y::-f~r rct~nt_io:t-.:.. ~Zl: a DCP:\ L~s t for· Category 
!!:P!~.c~~.~~ ... ;~~::i?t:mce. is::.!i?~-~~d t~:.: _t..-~- re.£U': period. 

- -- - - - . - -- - - - -- - - - -
.E. Sr:.l:::-,· ~r:J P:!.~". 

- -- - - -.. - -- -- - - ----- -::-- - -
r 

:--~ :-:: ::-_- ~·-{1}:: ~:~;::est P:r~\'iou~ f_?.te_~_ ~:-\IL ~'i::?Ioyee- o! the Depart:::·:::~ 
who- ..is i,.l.~c- :. ::::c::~h.llC!'A -;-:ill_ h:J.vc.JU:S/;::-r- p:;.\· iixcc in the ~~-..: 
gra'uc' at a'~": :.·.::J ~-:::l.cn- pres::r~:~:s-,- as. £r- .2-s cossi:,lc, hi s/hc~ 1~~: 

· ~~r~t--d_ r:\ f. i· ~~ .,~ .-;..,:,! .-d,~;- --.1:f:!l. rate. 'fs- ~£6e'd o.:h ile St'~Vi na uncier a 
- -- .. . - -
ter:;~o:-<,ry !•!..;: .~r..tc.n. 

.. .. ~--- .., - - ------ --
-· (2)'- s:.1.:.:-J-- R:~te:r±cn. An er.:plcyce plac~d in a lot~er gr~::~, 

o.•ho 1's el•-·· . ..l.·· .c...,r s.,l.,r\· .,..,.t:·nt; .... ., ..... ...:~ .... .F::~•tr~., ........... ::::-1 ::: .. :.._ .. ~,:;1··7'-- ...... . .... ..... ·-· ......... .._ ..... ____ .;;-· J----~·--- .J~ • _ ... _ 

"h"!:!• ..... ::::· .-: ··1 • .-... · .. ;:..-,..orc1 .. -J- s·.,-1:.-r:.,--r·e· .... .:.-t;c-.... l.·f s· u·-11 -.,-" l·s tl;-~ ..... 
.Jtt. ...,.i:" .... _. _ _,,_. -- ---4&."'-'- - ..... ...1 ........ - ·" '-• .. '-A-- '-,::,··--
'ih.an' that- ~-h!;;:ll can be' prcvic.leci u~dc:- the hjghes~ pre·:ious rate r~::. 

. ~ ' -: ~ - . . - ~ -~ -- -..:. - : . - . - . - . 

~ ~--- F~-- Cc-~t1mdr.~-Posi 1:1c~s-:. -:It lS -intend~d- that e::t?lovees ....., .......... ____ .. __ ---· -·-- - .... ~ 

~~E~~~e d j.u~· ~-.L c~::~Ilt: \\:ill b.c= ·P:...l?-_C-Cd ..i~ .continuing po s::.. tl.ons. A 
continuing ?OSitio~ is un ~~~nc~b~red or unco~~itteci fullti~e 
position l!l ~-;:-= -;c::.:J.ctith·e servi~ \-:i'tllout. a k.....a\'n t~r:-:ination da~e 
that is sch~d~•l~d- i~: -be fil'lcd,~ -or ·an~ ·fuli.:.tl.::·= !'osition in the 
?orr.p-ctl tivc- 'scr~·ice' w'i thout' a- kncn\-n t.~-r.:lination date encu=bered b:­
'.a TAPER, or t~";.:?o-ra_ry::- ~?F?i:r-~_c_ £':..r. -p.r~~ee.. ·u:e stand:1rd ltiF 
defini tio:r r(l-E- :. i)o-sit-io:1. !!;a.:- ~.;il-L ccn:tinue far ~ore than 90 da·.·s 
;..lil~ -no.t- c-c ~sc~:l ~s- -the- Cii t~r·i-on: ~- ~----~- :· . • ------· ··-. -~- -· ----··- --- -·- ___ .., __ _ 
~- ~ ~-- - --- - - -- - . . ... 
-.4- Re-sp·o-n·si1j.i Iit·i~s .=- :.::_::.=--:::- -·- .. ---- .. 

··--.. - .... ----- ------ -=.=..: .... 
,.. .... 
A. iie-n·~-rt~-~-n-t or t!ie tn:t-~rfot" .: ·office of the Secret~ry. 

... -·--t:- :. .. ----~-- -------- .. --- - ... 
fc:-: {1) Tiie ~o'fr'fce -o·:- o-r-ganiia-if'ari--~iiid -Pe-rso-nnel :-tanage:ten~ 
is respons)h!:. fo:: __ 

\A.i . ... ·:~~;:::;..-::.::;- ._:._--:~:- :~:.:::::-:~ ... : ----~ 
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repr.escr..t:ltiv~ to ~ssist e:::?lo::ees eli~ible to apply for the 
prograiJ. 

~ . 
(b) ~~!l0rin; ?l~c~~~nt ~f~orts for ~pplic~n:s for t~e 

progra':l, anJ r~fe:·r: :1~: :o tht· b:.tre!Ju hc:rlqu3rters a?piic~nts ~-1h::> . 
Cannot b ~ .,1--·; .. :~· :..., ~;1.,. •)···.,.so-...... r o•·.~l·c .. •s ..,re" ot- - .... s"onsa.,~-

.... ,:- -"""-~ •·• ...... ~., '-• _..,.. :-- ~ •• ~, ..... _ • ..._ .... ""' ~ 4w t" --• 

li ty. r.~ f ::·r~ 1 s ~:· :~ :o !n.1rc::1u hcal!i,:':.r:~rs ~\·i 11 doct::.:ent p lac!':::!-:1: 
efforts that h:t'.'c b:~n ::tade. 

(c) Insuring th1t all r~rsc~~~l actions are ~~de jn 
· accord~nce ·.·.·1~.~ t 11D ... ~~u·-·-R-tP snft.l··.~ o· • 1."n th1's ch~p·~r .... ~·l • - • - .. l. -···-·· ;::;- • - J.~.. u.. - '-- • 

(d) Dctc1~inin~ ~~?loy~~ cli~ibility for the progra~, 
counselin::: c::::::'loyc!·~. :1nd rc;isteri:-.; :-.?!~:-·e:s in th: pro;r~"'l in 
accord:mcc :~· i th p~:-~;r:~?h .370 l!~-! 330, l. 5E. 

(e) F.s :.~:,lishinr. co:1tac:s l:i th local Federal agenci ::s 
to be ::ppraj sed of ':";:~ir recr::i t:;e;1: ~:~tis ~nd referring e::~loj·Ces 
~ho .;;c,iu:~:. C:.=~~= !'>l~c~::::nt _..\3sis~~=-.c~ • 

• s Pro~~J:.::-~s. 

A. Ad\·a:1ce Pl :-::"!:~!.:1-z. Ti:: De~ar::-:::t~dde Career Pl:lcenent 
A • t. ,... :J-. -.-'"":·· ..... ~-- .. ,.. ... ;.... : . lf • .,.. .·,..· .,... ..,. ~- 1 -f.; .... c: ss1s a.1c- .• J.:.-····· :·--S-?;·0!:>---- _ •• a .. a .... ::._r .. t ... ~n::. pe .. so .... c_ o.t .~.,; __ , 
faced \dth a rc~:.zctio:1-jn-for~~ si-:~::::i~:.:!, or ot:hcr ner~on:1.el 
Sl.tu·•·l·on-·~ ....... ; ... ; .... -,~ .. ~ ..... 1 ··-: c·•--:1=~,-=~,.. , .... 4 ...... t~·:e·c..,--~ ...... ,. I o-

u~ ;::, -- ... ~--·-··..:. _.,.. .. _""' .......... ~W.-•1..4.· ·••:::. ......... "'--· a4 .... _ .... ::>'""'·.. .. 
Category II p!ace=~~t assist::~c~ as?c~ts cf this Ch~p:cr, ~ill ~a~~ 
every effor: :o ~=·.:::c~ satis::~ctor:: :;i~c:::-:~:1t:s. As part of this 
effort_, c:tch. offic:-/bureau \.;~ 11 Jc:velop <t!1 intern~! n::1npo~..-er 
relocation progr:t::!. T;1is progra.":l ,.;i 1! provide for a syste::atic a~d 
equitable ~,·ay to rc~ssign burc::.~ person:1cl to acco~odate changes in 
progra.":l priori ties :1nd to pro,· ide for prC'per utili:::ition of 
personnel ld thin th~ bureau. Referrals by a bure~u of inc:H vi duals 
·eligible for pl:;.c~=-~!:1t t.ZlCer the C:.reer Pl3.cczent Assist~ncc Pror,ran 
should not be na~~ until such tioe ~s all ?lacewent efforts have ~cen 
exhausted ~it!lin t!1c bureau. 

I 

.B. Eligibilit~·. 

(1) E."::ploy~:::s are cli;ible to arply for the Career Place­
ment ,\ssist:1nce Pro~:ran \o."ho q!.!~lify u.1dcr the criteria listed in 
370 D~l .330. 1. 3C and D. 

• 

• .. . ·. 
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(2) Er.:ploye~::; t·:ho receive a specific notice of reduction· 
in terce ::1ust :::?? 1;: f-.Jr ti1e progr;.1::1 no later th:m 30 calendar days 
aft.cr the- date of rcc~ipt oi the RIF notice in order to be eligible. 

(3) E~·i>loy~:s ~!??lyin; for Cate~ory II Placer:~cnt Assista:tce 
under the ?ro·;isio::s of 37'0 c:I 330, l.:SD(l), !:~st do so by 
Septc~bcr 30, 1976, in ord~r to receive consideration. 

( 4) Career or career-condi tior.ai e::::Jloyees of the !3ur~~u of 
Indian Affairs, ~~t eligible for I~di~n preicrcnc~. ::::played a~ter 
the St.?!"::-::::e Co~rt ·i~;:isicn C!:mcari vs ::orton) oi .Ju:1e 17, 1S7-+, are 
not eli;i:,le for C::~~;or:: II Assista::.cc. T!1is d:::::cs. not cbvia~: t::e 
opportu.iit;- for pl:iC!::!:!nt assista.nce under t!1c Category I pro\·isions 
of this chapt~~. 

C.· Application. 

(1) Ap?licatian is voluntary on the part of eligibl~ 
er::ploy~es. n::cl only ::&ose t\:lo are tdlling ::o ac::~?t e~?loy;::ent at 
othet· acti vi tics ~•i -:!'li:t the D~pa.r-c:::=::1t siuJulti ii:Jply •. 

(2) l\'hcn an eli~ibl e e::-.? loyee applies for the DC? A. t:te 
losin~ scrvicin.:: ;;~rsca::~l offic~ o~::ains an U?ci:.Lteci .3F-171, a 
supervisor:: eY:ll;;:l:!on, and a c~::::?l~ted Career ?la::::::ent .-\ssista::ce 
For.:1 DI 1S32. 7:1is for:1 is in:::luJeu as attach::-.:nt A to this c::a:)te~. 
and should ~c obtaincJ :::roczh :::e usual s;;~?lY :::h:::::::s. ~::.til 
regular stock oi DI 1S31 is obtained, t!ie fo::-::1 :.::ty be reproc~~=d 
locally. A copy of SF-171, a copy of the supen·isory -e\·a.luati~:1, ar::i 
a copy of DI 1S3: are se~t by the losing personnel cf~ice to t::e 
Bureau Hcat!::tu::trtcrs fo~ appropriate a.ction. A copy of OI 1832 s:~ould 
be given to the e:J:>loyec. A copy of DI 1332 ;.;ill be retained by the 
servicing personnel office. 

(3) Eligible e~ployees will be given a choice in selecting 
'geograp!lical arc:1s 1.-here they are \\illin:; to t-.·ork. In the ap?lica­
tion process, the losing ?ersonncl office should advise appli~~~ts 
that a broad 6~o;r::?hical preference area · . .;ill afford increas~d 
opportuni tics for ;;la.c~:::ent. 1-i~~•e\·er, ~??lic:mts iT:USt be c::ution:d 
that cor.:Jletion o! the a:J~lic~tion iorn reauestin~ :)!~ce~ent 
considcr~tion in a speci~ic geogra?hic are~ c:ans-they must acce?t 
a position if offered in that particular geographic ~rea.. If they 
do not., their na::::s will be re:::oved fro::~ the DCPA List and they \vill 
not be eligible for the probr~. 

• 

• .. . . 
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(4) E;·?:C'y=es r.:1y a:-:'lY for not :::or:: than three occupation:tl 
series for hid.-: .. :;;:y ::1~·: l!...::lli.;:'ied ~11~d available \·:hich do not 
e'·c~~"'''· .; ... ~ ........ .,. _ ..... -~ :,. l'··-1 or t""" ,..r"'·'- l .. \ ... 1 11-1c1 at tt. ... t1·~-~ __ ... ~ .................. .;,•· ...... _.... ''"-:., ~~- - ...... - ••"-' -·-
of th~ r: .. .:::ct.: •. :-i:.-:=:J:.·:;! :.1.::tion. ,1:1cy :::a:;- a.lso ~1~~1:· for acc:?t­
able lo~:::- ;r~:.:~ :·.;.,;it:.::!s ic-:.- ~-:hich they qualify. E::!plorees i:lay. ~ot 
apjlly .:~: .;r~::: : :··:.: ls ~:.:, \-.-;~i.:h te:::?or~1·i1y· pro:::oted. 

(5) A?~·! i~atio;1.; t:...tst be sub::titted to t!1e Bureau H~ad-
. u t r "S s"'- .... -J- -""'', ..... .:t...-1 .. --r:or •o .... ~.,.., ro os ... ,i da·· to t"'r~l·n..,...;: ... q ~r e 5 .~ -·.; ..•. ;, .-v.o..).!.~ - ~· .1. ... ... .. _ p ? _... ..._ ....... ,_.__ 
the e~)lo~ee 0~ i~ allo~ for re~ssi~n=:nt in a h~rdshin case. Th~ . , _, . 

. Burea:t Cc.i!":~:- r::;:.: .. !".:;: ·1'1:::!':-:=-~t .-\ssi!i't~:~c:o Co:Jr~i:'l.:-~tor !~.-ill r:,_·i:~~ 
the o:··~·li::::i-:~.: :·: ~·~:~:.-:-::-::: i: all u!.!r~~l! ?l<Occ-:-::~n!: cffcrts h.?'.'C ;:.~:::1. 

exh<m$t~J. T!li s :::.tst 7!= ~!..;:co: .. ~lisn:::d. 1:.:> l;.A.ter th~n 10· days after t:::: 
ap?l.i..:::t:c01 is ~·~c~i';eO::. ::;1ly th::n ~.-ill th~ re~-.;::st ::: £o-:.--.·:~rd~d to 
the D:p:lrt=~~t. I~ ?!~c~~~~t assist~nce is r~qu::sted. bec~use of 
medic::!.l reaso•~~. ~ Si::lt.::::-.~:-.t r:ro::~ a :::e~ical doctor r:ust accoop:mr 
the a.i:-'?liC~tic::. 

D. .-..•,,: .,-.~-~c:. \,• ___ ,; .. ...~ ....... 
keep . . ·-. -.------ ---. 

t'l-:·!!" s:r\. ~~..:..:~ :~:-:=.~.:!.,.!~1 

Ar-~li~~-::ts r:ust.- coo?er~t~ \dt!1 a~d 
ofi:..:~ advised of curr=~~ ~d~r~ss 

anci t ,. · ~··-:~tJ·t• .,. · .. , .... •· • .:., .... - •. ; .••• , •· .• ,, .... "' ~ ••• • - ••• . . .. . • • ....... - - ..... - J ,.__ 

Such O r,·:r- .. :_ ... __ :~ .• • ... 1·· :.:: ..:~.... -· 
, ........ _ ... .J. ............. ----."" ·- _.._._ so ... -

to ~.cc~~Jt ~~p~ ~·:::::.::1t c:::.1lo;:z::nt. or 
Partici··..,n· 1··1 ~:,_ p ... o··- .... -· ... - .. ' ......... ¢>.-.... 

• • • • . .. • t:" 
U: \.:U!&.Ld\..LCU. lltC:;' •ilU:>e. I&V\..a.•." 

~eas~n they are ~at ~v~ilabl= 
if they deci~e to ~ithdr3~ .:~s a 

• 
(1) I:Ugit-le e~::!oy~~s 'dll be cot:nseleJ, br the losir:g 

personnel offi:~, reg~~~~~; their ri~hts and obli~ations under th:: 
DCPA a!\J \d 11 b ~ l~J.-o\·i~c:" ll .i:1fomai:ion a !:lout. Oen=rtr.:~:o t :tcti viti es 
in which they h~1._.; e:\."Pr:ss:J i~ interest. If appropriate, 
applic:lnts sho~!d also ~'e cou.'1seled on t:1e advantage of consid::ri~g 
lo\~er grade posiU.cns b:c:1use of the additional opiJOrt~nity for 

.selection \·:hich ~-.-5.11 be .1.=iord~d. Upon co=7letiort of the counseling 
session and pr~~·::-.. :-J.tioa of th:: Career ?lJ.ce::ent .\ssistance A?pli­
c~iiori For~s, Dl !S32, b=t~ ~he .1.~~lican~ and ~he reor::sentati¥e of 
the servicing p::-s0::rt:l c ifice \'iiii.,.sign the ferns. · 

(2) Tid s cou:1s:: lin~ will be ir.".?ortant for all e:.t:>lo;,-::s, 
but especially :or e!::l;llo;:e::s of the 3ure:Lu of Indian Aff.::tirs \.-ho ~re 
applying for C~te-~ory I I ?lac::n::nt assist:mce. These el:':?loyees ::1ust 
receh·e guid~nc~ r~gardiP.~ c:ne:r opportu:1ities, and it rr.ust be 
deternln::u if t:~: e:::':'llove: h.1.s other c~r:::r interests, or sne=iJ.li:ed 
skills or experier.ce- \d1ich c:m be identified. Tnese applicants • 

.. • • 

. . 
.. 
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should be auvis:-.:1 ti:~t. r~:llistically, it r.!:ty not be possible to 
provid~ i::.::~:Ui~~: :~i:Jc::.~:nt. ~:!cia re:tsonable le~gtil. oi ti.::e should. 
be allO\·;:~ fur ;;;;~ ;.~L;l:: vu..::·!aci~s to :,e lcc:1:ed. 

(3) :::1en aa :J.??lic~::'lt fails to rcc::-ive a.& offer :tfter a 
rcasonaLl:: p::rimi ;:,:;:-- ~i:::: (~J-)0 u~::s)- ::nJ :he lo:;in~ servici~; 

~,, or~-·1·- .. :, .. " ......... 1· "'~ ti---• ·t ; .. u..,l·'·cl)· .... ~ . .., .... ,l.,c-- .. ..,· .. .:11 person ... _.. .. .... _ ~---···· n ... , .• ~~.. 1 ~J ... ~.. .. ....... t .. _ .......... ··~ 

be cad: u:c~use of t~: si:c of the o~igi~~l arc:1 or ·the c~ploye~'s 
restrictio:os as t;J :.'.'aibi..iilitr (pc:>itic:-~s, loc~tiOi~s. or acc:~~r:;:,le 
grade lev:l) t~e ::~lcyee-~ill be co~~s~led on t~~ va~ious possi~ 
hili ti:s of i:1c:-e:-s i1~; til~ c::2ortu:1i :i -:s ior placc::::n:. 

F. Prcpar~tio;, ~:1d D~~t:-ibut!c-:~1 of DCP.-\ Lis~s • 

. (1) Care:r Plac:::~nt Assist:1:1c: Pro;r:1::1 Lists t·:ill be 
prepar:d by t~~ 0~~:.:-t::en:~l C:1r:cr Pl~c===nt ~ssis::;nce CoorJi~:1tor 
fro::n the: :::?;lic:tticrl ror:::s (:\t:ach:::!:~t Aj provicieJ by th~ nead­
quarters Offic: oi ~ach bur~ou, and ~ill folio~ t~e for~at f~an~ in 
, ... -.-:·-·~- .. ~ r .... ~ ··" n.: tr•"" J..; st ···1·' ;· :, .•. il. s·.,..1· '···· ··: .,.... ..... ~:1 ---··.· .. _·, o~ A~ ... -... .... , .• .,_ •• .,. -• ....... ·--- _ .... ~•- - .. .~>J -.i- 1ool '-• ,.J..,._ .... ._. -...1. _.,.."""• -

ser\·i~i11~:; ~=r~c::.:--.~l vi:ic: ~~=?~:-:==~~·::~:it!.:, ~:1j ~c ~::.:;-. S:..!r::l!! !:;!::~­
quart::-r-5 ::s l:.$:!'-1 in ..-\t::!~;:·::::!t C. "2H; sc.::-vicin~ pcr~onn~l 
Offl·c·s -- .. r ..... ~ .... ·· .;:,j .. -=o.,.. -···1"'-'l·'r ..z;..,'!"-;~ .. -l·o.., a~ .. t:4o 11"..::+-s ~o .,..,_~· \.., ~... _;::,.: ......... :, __ ,.\,; •. ___ ... - ____ • __ ....... •' - ···- J'"" - ~· 

office u.1.;er t:le j <JrisC.iczion \::1ic:1 :::-.:~rcis:s o.ptJoi:-.ting aut!1ori:y. 

(2) 
eligible for 
eligible for 

(3) 
prepared o.nd 
Cally durin:; 
Departncntal 

Th: lists t-:i l1 he di\·ic::-d into tt·:o gT~U?S, inc!i vi:!~:1ls 
C-t"' .. -.,..,r I pl-.- .. - ....... ----.:..:_ .... ..,tl·c- ., .. a'· ..:. ._.,v-: ···--·--·•"- ~·-· •• ~-"--~-'" a -·· i;:~ivicu:lls 

C:lt::~~y II plac:=ent co~sirl~ration. 

A nc-t1 a..r1d co:::?lete list of current applic~nts l-dll be 
uist:-i~~tcd o.t the bc~i:mi::1g of e:1c:1 ::.:c:.th. Pcric::i­
the ~onth upd3te infoD~atio::l will be distributed by the 
C:tr~er Placencnt Assis~~~ce Coordinator. 

(4) Losi::1~ personnel offices are responsible for l:~epin:; t~e 
Depart::.ental C~-=-=~r Plac~::~nt. Coordinator infor..:ed of c~angcs to be 
m~de in t~e lists. 

G. Selectio:~s fro::1 C:1:-~er Pl~c~:-.~~t Assist:ii!C~ Pro~r~m Li~:s. 

(1) 
of eligibles 
to deter::1ine 
vacancies. 

\·,'hen a scr\•icin~ p:rse:n:1el office recei Yes a DCPA List 
for place-ne:1t consider::Lti'cn, the list ~·ill be scre::~ed 
if th::re are ap?licants t\hose skills m:ltch existing 

• 

• . . ... .. . 
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(2) If, =..::~:::· s=.:.·::ning ~J~:: DCP.:\ List !h:re ar: a?plic:1n:s 
\o\hose ski 11.:; :~:!. :-:-:1 V:!.·:"::!:..:i :s, r:-qu:sts \:ill be r:ad~ for the SF-1 71's 
of the n:;:ii:;:':l~ :!:~~~l:c~~:1t5. Co!:t:lct is !:1:1~:: Jir::ctl;· ~·:ith the 
the D~par~~.:~·:: ~:;. ... :·r.:>,:...:r::r.: Covrl.!.in::ttor :.o o~tain the SF-1 71's. 

(3) c~::;ory I ~nd Cate~~~r II il?plic~~ts Kill be afforded, 
. as 3. nini;::::.:., :~;: s:1::::: cn::si.::!":o:iu;l ;:;.s cli;i3!::s on :m I:lter1or 

Rec:::pic;.-::!';\t :·ri-:::~i ty Lis-:: in e'.·:-r:· location for ~...-:lich t~ey ha\':: 
indicated ~~~::~ii!ity. Selcctio~s of DC?A ::t?plic=nts =us: be in 
acco .•- .... -, .. :.· .. -~ ... _ ...... c .. : ..... ~s ,.0"' __ ,......;_ ... 5"'1.._,..-;--. r_.....,_ .., .,pr .,s r.l"""'··\..-"" ... ; ~-· _ .• -..... ~···u ..... c.; .•• _ .;I ............ ,,:... .... ---- ... v,. ~.~ ........ ~\. .... ... 
dc-scrib!~ i;~ ~-:;·: C.::~'t.::r 3.:0, 3c~':!t~!':::r ~. CJ.t~;ory· I a:td C3t~~o::· 
II 2(1plic::;;:s ::::ty b~ s:!e:ct~J noi:cc:-_:,:::t.itiv~ly for lateral rcassi~­
rn~nt ~r for ?:.~.:~:::~n: it~ p~::iticr-.s of a lo:•cr gracie 1e•.:cl. 

If t 'l .. :..,_,..: •.• ; .. :· a·····o1·'tt .... .,ni"OU"c·s· a .. os1··•o ... tt·.,..ou ... ·n - ... rl't 
• J - W.l :' '-' ., • ' ... - • '~ '-' L • t • ""' & • • - - -..,.., •• a & J. ,:. a .~J-

pro=Jtion ~~:c:~~~:s, C~t=~~ry I c~d II ~pplic~nts c~st ~e cn::red 
into t~c p~c .:.~tic:1 fil ~ :mci gi \'en n~XI::r.A::t ccnsicieration tor 
place=ent. ·· 

' ,_4, .. ~.,·-·~-·-· ~--- .,, ... n,.o, r.:--- -··-• ""· _...,.,.,_ .:.,... 
\.._.J --•"-"-•~···••• ••"""- ""'••- --··• ----w -- ---- -•• 

cate;o'!'y or..!-::·. P~r~··a$ in Ca:e1:ory I ..:a5·t be sei:ct~ci o~:or: 
persn;s it. C~i;~_:;o:::y I!. T!~~ losin::: ~cth·ity ~dll r::: le.:!s= =::.:'loy:~$ 
ldthin t\-:j \:~:·:~s ~=t~r :;~:.~itio:1s or: ;'!.CC~pted. or in 1:0 case 1a.~~r 
th~n .30 d:?.y;; ~d:~~at ::.a::.::~.l a~rec:::::m: n~:.~·:e:n the releasing and 
gair,iJ!; :lc:~'".lti::s. 

• 
(5) It is th~ resp~nsibility of e~~~ bure.:lu he~cquarters 

to monitor ?!:tc:::::::: e.:forts \·:ithin th~ir bureau. If Category I 
applicants :1!':! r.'Jt pl:!.c~d \·:iti1in 60 d=::s aft:r distrib~tion of a 
DCPA. List or if Cat~~~or:· II npplicants ar::: not placed within 1:0 
days after distrioutic;r of a DCPA List, !he Office of Organi:atio:t 
and Person::!':!. :-!.:;.r:ag~:::::-:lt \·:ill rev ie\• t~e place:1ent efforts of eac:1. 
bureau and d~t~r~inc the appropriate action required to effect 
place:::cnt. S:;c;~ ~easu:-es for C~tc;ory I cay include, but are not 
l ;tll't"d to """: -- •o- ·.,,. ~:,"' O.r·-.:;,....~ o= .. t,. '=·"cr·~.,r ~ i .:_,.._"""Sl·n,• 
•. ... ' _._ ... _ ..... _. -··- ·--- ... ~ .... .J- -~ .... Y _n ...... ::" •:. 

Dep~rt:.~ent~;i.:! ;-;.iri::; restrictio:ts fer specific occu?ations, 
locations .Jr o:-.:;:::1i::l:io:1s, direct:-d ?l:tc::-::::r:t ?rocedur:::s, or oth~r 
action ,~;liC!l •d 11 b: :1-!c::ssary to cif;;:ct pla.cC!~ent. S:Jrc~u 

perso:-~r.el oi:"i:::rs \:ill b:: consultetl prior to it::plc:J:ntation of 
extended plac:~en: proccJ~r:s. 

. · .• .. 
• 

. . 
• 

• 

~' \:J 

.• 
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Chapter 330 
~c~rui:=~n:, ~~1cct~on and 
P!,ce-~nr (Ccne~3ll 370 D~t 330. l. 5H 

·H. A V:tlid o:·:-:-r. A valid of!'~r is the offer of a continuir.; 
position b:• J. .:::;.:.:-: ... ~:::~i .:lc:i\·ity ~:hich ::~ets the grade level(s) 
and lo.::l:i.J::l.'; :·.J:: ~::~:c:~ t:l~ e:::::>b· . .-:!: :t:1s =x":'li=a ~=-~.._·:.;!:...! t:1e • .. f! • • .. • 

offer incli.!C.:::s ;Jy::::~: oi tr:~v:l :1:1d tr::msport.:ltion ex?=~ses eiti1er 
by the g:1ini:1; or· lo-51::; o:-iice ~::i::l reloc~tion .is req~ir:cl. 0.-lly 
one positio~ ofi:r ~ill ~= ~:1ci: to ~~ opplic:lnt eli£ible fer eith:::­
Category I or C:lt.!_;orr I I Pl;lce:::nt Assista.'"lc:. 

I. Pay:-:1::1! of Tr:1·:~l Ex~:n~:s. As a ge~~r:ll rule, t:te losir:; 
office \·:ill ,:.ay :.:: ~:):)~::...:~:.>i: t:·~~·.·:l :l:-.ci :r~:ls':':>rt:..:i~:-t :x:>e~s:s. 

llo\,·c·:cr, :lr:-.::::~;!:::~:::s ::::1y· lJ: ::1=:.-:~, ~~'rot;;;l ~~;o:i~:ic~ ::-~::·:~~:t -:::~ 
gainin~ and losing oiiiccs, for cost s~:1ring oi tra~:l ex?e~ses. 

J. Rc-::o\":11 F:-c::"! t=-:-.:- :'ro-:-:-::1:-:. i·.~~:l an ap~11ic:n~t acc:?tS a 
Posl.tl"on·, ,; .•• l·l· ··-·· ., , .... ; ···--·' ... .,1· ;u· o··-·er as s···c• .::1· ,....2 ~n w ... '- ... _:;;, .,. _ .... ,:, • .::::., .. .,.._ ... u - - 4- ~- -· _-.,.. .., 

paragr-<:?;1 .:;;u :::: 33J, I.=:r, f:1ils ::> ;..:::? the losi~c! s::-·:icir.g 
• o:.;: ...... .:--·or-··1 o: : .. :s/'--.,.. ,.:,,... ..... ..,: .. ·~ O'" -·c·· .. ts person:-~~.1. ...... "-w -·•· ............. ··- ...... .-......... - .. ot.: ... s, ............ s 

volu~ta~:· r:::·:~·.·:~! :=r~::. t:-:c p:-ozr::~, t~1·e losi:!; s~r"."ici::; ?::r~-~r::1~l 
uffi~c ~;il! i:::::.!..:i.:: ~ !j· i~s ::-~ct ~~~ ~!~~~r:::~.~~ t r.::t~~ ~:.- !> 1 ~ c~::~::-:. 
Coor~"!l·, . ..,,.:-'\ .. -o , .. 1.~"" ... " -~,.,. ..,~.,-:.;,...:.,...• ;:r_.., -;,...., • ._ .. , .. Qf ......... , 7n -.. · ..... • ... ~.v.!. ........ ~_ ....,. ··-·'-· ._ ·-···-·- -··- '·:-r----··-- .,.,_ ...... _ :·- .:.·-·-· .. _, --
possibl:, DC:'A Li.s:s s::c-=ld c~~~J.i~ only :1•:ail~~~e eli:;i:.les. I:l 
Vlt.:\\ of this, t~~ :l:.:o·.:e r.oti£ica.tiC:l s:10t.:ld !J:: ::~c~ i:1!:i.all:.· 0}" 
telcp!1o:1e. :~is :·:ii 1 be iollo~;::j by a ccr.fir=~tio:t ::::: . .J:-:..nc::::: 
Statl·~~ -~- .,.,~11·-~-·•s _., __ o-~~-~-~-1-0" s•-r•· ... ~cl·~. ~ ~--so"n-1 

'•.:t .._;,_ -:'~ ---··-- '·""-·-, 4.!..lt..io.4·~-~- •• ,. -.. ..£._ ·-· ~- -
office, and t:•: :-::J.s.:J:J. ivr r:=oval. 

• 

K. Records s~d R~~or:s. 

(1) Losing servicing ?ersonnel offices ldll r;aintain an 
individual fald:!r on e:1cl1 er.::Jlovee a~::>lic~nt in the D::oart:::ent ... . . ..... .. 
Career Plac:::ent Assistance Progr~. The folder will be ::.aintaine.:i 
for a period of one yea::- after the ~?Plica:-~t is r¢:::ov~d fro~ the 
progra::1 and will contain the follat>ing inforr.ation: 

._ (a) A copy of t!le C2.reer Placeoe~t Assistance 
Applic:ltio~ Fo~. (DI 1832). 

(b) Oates of counseling. and na:te of indi\•idual 
providing counseling. 

(c) Position title,. series, and grade at time of 
applicottion. 

• 

, 

.. 
• 
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• 
(d) Copies of any general or spe~ific reduction-in­

fore~. se;-:~r:>.:!.:~ o:· ~:::.:o:ion notic:s, func~ic:1:..l tr<lnsf cr of"f:rs • 
and declin~t:cns. 

(~) Off~rs rcc:iv~~~ 3ccepteJ, or declined 3nd fro~ 
~hich or;~niz~ticns or ~ctivities. 

(f) Reasons for d:clir.:ttions·. 

(g) Date re::ovcc1 frc::t th-! Prozr3:l and the reason. 

(2) Each servicing perso,nel office ,.;ill sub::tit a 60 day 
report to t1l~ir b~r~.:;u it=.:·=~~t.Jr:~:-s c~::ti!irlz p!:tc:o:::ent: e£forts 
that have bc~n ;.::!ric for :!t"J? lic.:.nts ;;;{ t!1e DC.t'.\. The report ':i 11 list 
the tot~! n:.:: .. ~~r oi c~::.-z.:;ry I aaJ C~tc;ory II :;?plicaats cor.si~:::-e~ 
and the success{ul placc;.:-,~;lts ::1~\l~. 

Consolic:J.:~d r~·~or~s ~-:ill !.>c su!l:::i::e:i: to :!:.~ Dire~tor, Offic~ o: 
Organi:~:ion. ~:1d Perso:m:l ~!::>-,:.;e::~:lt oy e~C~- lml·~·:!.U hc:tdquart~rs • 

• 

· . 
• 

• 

.. 
' •. 

. ... 
• • 

• 

• . . .. 
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• Attachn<:!nt A 
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CAREE?. rt. '.Cr.:::::T ,\SSIST: .. ~:CE .'. Pl'LIC..\TIO:l 

This for~ is designed to b~ used by individuals applying for the Dcpart~ental 
Career Pl~ce~cnt A~sist~~cc Pro:ra~1 (DC?A). Application is voluntary on t~e 
part of cl i;il..J!c e::::?~L".,y..::;;.:;, ~:!.1 only c::;ploy~cs .:?rl:;i.t:; fo:: the I::C::?A t-:ill ::: 
provided pb::~::!~:1t .J::sis t<n:ce. The info::-:::ation contained on this forn ,.~ill 
be used to e2t.:1bli~h clL~:..;,ui::: and pro,vidc plac~:::ent assistance for '"PPlic.:mt.:; 
of the DCP~. as p::o·vi~~.:d i:1 .J/0 D;-1 33u.l. 

Form.will be cc~?lctcd in t:'i?lic~te. One copy is ::etaincd by the scrvicin~ 
personnel cfficc; one ccpy is given to the applic.::t; one copy is for~~ried 
to the. bureau hc.:c.!quartcr.:. t·:i t:h the SF-171 and sur-crvisory evaluation. 

To be co=.?le:ed ~y servicir.g personnel office in consultation with e~?loyee • 

• 

1. Nar.e: 

2. Position Title: ·• 
3. ·Organization and E:::ploy:::ent: Loca don: 

4. Service Co::1putation Date: 
Year Honth. Day 

s. Category Group: . . 
(1 or Il) 

6. Reason for Requesting Assistance: 

• 

•. 

. . . 
.1. Special Fami!Y Needs: Health, Schools, or other unique problccs: 

.. 
• 

• -
.... ' .4 .•••• -..... ' .,. ~- ............. ~"' ... '··~ .. 
; .. ·.~ ': ..... · . 

.. .... ~ -:. -~:·,,... "i . •. 

• 
. ... 
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• r · II.:. . 
r-o~; J'frc:::s ()' 

i 

j 

1 

• 

.. 
.# The po:;itions ~elm: .:tre those for "'·hich the employee is qualified under 

CSC Handbook X-113 and in l-Ihich the c.r.~ployee has expressed interest. 

Pay Plan Series Grade(s) 

1. 

2. 

3. 

Lowest Accepta~le Salary 

Lowest Acceptable Grade 

III. WC:\ rro::s 

Indicate belm-t the geographic areas \-lhere the e:nployee is available to \-:ork.. 

1. 

2. 

4. 

s. • 

, .. 
If an et":.plo:;ce d=clincs an offer of a position and grac!e and location for 't•hic~ 
application is =ace, the applicant vill be re=oved ir~ the prograo. 

~11 applica~ts nust keep their servicing personnel office advised of curre~t 
address and telephone n~oer Hhere they ca~ be reached and if-for any reasc~ 
they are not a\·ai.!.able to accept Depart:::cntal e:::ploy:::cnt. E~ployees ~;he f.::il 
to keep the servicin3 personnel office info~ed of their uhereabouts and canno~ 
be located ~ill be re=oved ir~ the progra~. / 

'· 
Employee's Signature ·nate 

Personnel Office R~presentative's Signature Date-----

Servicing Personnel Office 

• . . .. 
• • 

.. 
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N•tme 

er, C. B. 

I 
j . 

i 
·i 
i . 
1 

• 

1 

I c: 
I , . 

• 

' ' 

• 

. 
'~ . 

At tnduucn t U 

PJ:~''!~JI!:m:rn m: ·n' .r·: __ I f·J·:J~. !J~)l. 

CAREER PJ....\CI~:IENT ASSIST,\ri( I: P WCI~MI ~LIGIT\LES 

(2) Present Pay/ (3) Title/Duty {4) C·theL" Series/ (5) Category (6) Accp. Geog. · (7) Accp. (8 

• 

• 

Series/Grade S t:t tion ~r !!.!!.£..!2u:tli fied Group Locn tion Grade 

GS-341•12 
. . 

. . 
• • 

• 

. Admin. Off. 
tucson., Az. 

' ... 

-

3l2·· 
31.l·· 

• 

.• 

. .... . "1., ···~ :r. •. • .. .... '• .l~\" ... ~1 • ; • '-

11,12 
11,12 

·, 

I 

• 

• 

• 

Az. 
NM 

GS-11 I: 

; 

I . ( 

I 

.. 
• ! 

I 

I 

• 

Servicing Pcrsonnol·O!fice number identifies tho office \rl:ich submitted the Career Placement Assistance 
Application. Sea Attachment C for listing. . . 

: .. 

t 
;Jj 

• 

... 
~ 

. . . 

.. . ~ \ 
. 
I .. 

• \ • 

• 
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D%01 
Ittl9 
n;o4 
ItW3 
IN02 
IN09 
IN091 
I:\092 
I:\20 
IN20P. 
IN20D 
IN150 
IN151 
IN152 
IN153 
IN154 
IN155 
1Hl55 
IN17 
!NOS 
IN0550 
IN050t. 
IN0536 
IN0552 

.... , .. " C\ 
.~..&•vu 

.&.1\VO L 

INOS2 
INOS3 
INOS4 
INlOE 
INlOEl 
IN lOA 
IN lOG 
INlOK 
INlOF 
IN lOP 
IN lOX 
IN!Oj 
INlOO 
INlO~ 
IN07 
IN0710 
IN0701 
IN0702 
IN0703 
IN0704 
IN0705 
IN07C6 
.IN0707 

Office of the Sccret.:~ry - Division of. Personnel Services. 
Alaska Pm:cr Admin is tr.J tion 
South\:!.1Stcrn Pm.-~r .c\dninistr.:~tion 
Southucs tern Pct:cr :\d~inis tra tion 
Eon neville Pm:c.r Acbinis tr<J tion 
Burc.:~u of ~ines Headqu~rtcrs Office 
~ureau oi ~ines - Pittsbur~h Office 
Burc:.Ju ::;i :r:!.nc::> - .i)~nv~r Office 
}!.ESA l!c3dqu3rtcr~ Office 
!-!ESA - Pittsburgh Office 
}~SA Dc~vcr Of~i~e .• 
Fish .:~nd ~ilJlif~ s~rvice - Headquarters Office 
Fish 
Fish 
Fish 
Fish 
Fish 
Fish 

c:;nd i·: i l:lli [.:. S.:rvicc - Portland Rc;icn 1 
.:;na ~·: ild!. i. Li Sl:rvice - Albuquerq~e ~c;ion 2 
.:md ~·:iUli:c Service - T~in Cities Ra;ion 3 
and :·:ild lif~ Service - ;\ tl.:~nt:::~ !~e;icn 4 
., ... 1 
c;;; ... - ~·: E tlli f.:! S.:.:-vice - 3cs:o~ Rc;ion 5 
and t~ i ld li.£e Service - Denver ~e~ion 6 

Burc.:!u o: O~tcoor Rcc~eation 
Bureau 
Burc.::Ju 
Burea.u 
Eu:-e::u 
Bure<J u 

of 
of 
or 
oi 
of 

L.:;nd :r::.~~~:::ent - F.eadquar:ers Office 
La;:"ld ::.:m.:!~e:1.ent - Alasl::.a State Office 
Land ~an.:;~e:ent - Califor~i::~ St::~te Office 
L:l.nd ~·~.::n.:;;c:7'.cnt - 0rc;on S<:ate Office 
t.Jnd ~~n~~c-Pnt - Denv~r ~PrVi~P rPnrP~ 

Gc~lu~i~~l ~~tv~y - HcaU~u4~Lc~~ OZ£ic~ 
u~U.lU~~J.(.;<1J. ;::: Ut'\"t.:y - !:.<1~ L~::11 l\l!~!.Ui:l UJ...ll.Ct! 

Geolo~ic~l s~r~cy Central Rc;ion Office 
Gcolo;ical Survey - Western Rc;icn Office 
Gcolo;;ic.Jl Survey - ~!id-cc41tincnt l'e!:sc~nel Office 
~<Jtion.:1l 

!;a tio:1a 1 
National 

Park 
p.., ... ·• __ ,.. 
Park 

Service - Eea~qu~rters O£fice 
Service - ~~~ic~al Capit~l Parks 
5E:r·.;ice - Scu~he.:~st ::!.=;ional Office 

~ation::!.l Park Se.r':ice 
Ser.;ice 
Service 
Service 
Service 
Service 
Service 

National Park 
National Park 
National Park 
National Park 
National P.Jrk 
National Park 
National Park Service 

. Bureau of Rec!.ar. . .:nion 
Bureau of Recla~tion 
Bur.::a~ 

Bureau 
Bureau 
Bureau 
Burc:!u 
Bureau 
Bureau 

of 
of 
of 
of 
of 
of 
of 

Rec !..::::..:; t:i on 
Recl~:::ation 

Rcc!..1::::.Ition 
Recla'!:'..ation 
Reclan.Jtion 
Recla:a.:1 tion 
Reclilrniltion 

• 

" .· 

- Mi~~est Regic~al Office 
- wes z::ern Regicna 1 Office 
- ~!id-.-\tlantic Regional Office 
- North Atlantic Re;ional Office 
- Pacific ~:orth'l<les t Regional Office 

Soi.lt!n.rest Re;ional Office 
- Ro~!cy Houn tain Regiona 1 Office 
- Harpers ~erry Center 
- Headquarters Office 
- En;inee~ing & Rcsc~rch Center 

Pacific ~orth~cst Rc;ian<Jl Office 
~licl-Paciiic R~gional Office 
Lo~er Colorado R~6ional Office 
up?er Colorado Re;ion3l Office 

- South1:es t Re;icna 1 Office 
- Upper ~lissouri Regional Office 
- Lower }lissouri Regional Ofiice 

.. 

.. . . . 
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l ... r· i . "' l, ff:1irs lle:Jdqt~~rters IN061{ Bureau of Ind; . Of fie.. 

Ii;QG.\ Eurc.Ju of r~:::::..::1 ,·, f f~ irs - Aber:!ccn ,\rea Office 
i· n;oGc Bureau of Indi.1n .u f.1irs - tillin;s Ar.ca Office 
I 'Bureau of Indian Af£:1irs - Huskozce Area Office l IN06G 
I IN06N Bureau of Indian ~if.:. irs - 4~av-ajo Area Office 
i 
! 1!{06P Bt.:re<:~u of Indi;Jn A ff.:1irs Portland Are.:1 Office 
t 
; 

It\065 Bl,l:."C3U of Indian .• \£fairs - Ad:;tinis tra t:ivc S erviccs Center 

IN06E Bu:."eau of Indian Aff.:tirs - Juneau Area Office 

IN06~[ 
. 

Bure.:1u of Indian Aff.:lirs - A lbt:querque Area Office 
n:o~{ Bureau of Inciian Afiairs Phoenix A rea Office 

• 
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• 
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it 
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United S .tcs Dcparttnent of the In_ rior 
llUIU.:.i\L ur· 1:--\DlA~ AJ-"1.-AIRS 

WASillNGTON, D. C'. 20245 

To Al~ Tribal Chairmen: 

AUG 71975 

UE~~i!!~.P.r:e..~~-E:.E..S~-kor ~mploym~·nt ~n the Bur~au has ranked 
very high among the maJor policy Issu~s facing the Bureau 

---------

during the past t\vO and one-half years. Now that the ) 
Supreme Court has. upheld emJ2..l_~J!la~~-..PE.e~_e_r ___ ;,_~~-~~-~"!'- I~d-~-~s, 
a secondary question of how the eternnnat1on 1s maae as t:o 
who has Indian preference must be faced. The present criteria 
of "one-fourth degree of Indian blood of a Federally-recognized 
tribe" which was established by Executive Order, has been ..r~~-.... ·--=-
challenged through administrative appeal and as of April 17 ',....._ __ _ 
1975, by court action. 

In October, 1974 I established a BIA Study Committee to 
give me a recommendation as to how we should proceed to 

· more effectively advance our Indian preference policies 
including a thorough review of the existing policy state­
ment. The majority of this Committee recommended that the 
present policy be changed to more accurately reflect the 
preference requirements set forth in Section 19 of the 
Indian Reorganization Act (IRA). 

In December, 1974 I requested that the Solicitor research 
the question of Indian employment preference and advise me 
concerning the legal basis for the administration of this 
policy. In April the Solicitor issued his. opinion Hhich 
advised that the Indian Reorganization Act of 1934 ~ontained 
the primary statutory basis for Indian preference, and that 
this Act did in fact supercede the Executive Orders, upon 
\vh ich the present pol icy is bJ.s ed. According to the 
Solicitor's research, the Bureau's Indian preference policy 
in terms of qualifications for BIA employment, must be 
expanded to provide "preference" to all membersOttriucs 
organized under the Indi.::m 1\corgJ.ni::at.ion Act of 1934 
rcgarJlcss of degree of Indian blood. 

TI1e expansion of Indian preference employment eligibility 
represents a significant policy change for the Bureau. The 
Solicitor has advised that some flexibility does exist for 

, , f --~ -,,, ·.• ~;., 111.5 

. ·. . ~~ 
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the extension of the "tribal membership" criteria to other 
Federally-recognized non-IRA tribes. Before \ve start the 
action necessary to make this policy change, I would like 
to have an expression from you and your Tribal Council on 

-2-

this matter. Based on the recommendations from the Committee 
I appointed to study this matter and the research and findi~gs 
of the Solicitor, I am proposing that the following be 
adopted as the BIA policy for Indfan preference in employ~ 
ment: 

"An Indian has preference in initial appointment, 
including lateral transfer from outside the 
Bureau, reinstatement and promotion. To be 
eligible for preference, an individual must meet 
any one of the following: 

(a) a member of any recognized tribe now 
under Federal jurisdiction, or 

(b) a descendant of a member of a Federally­
recognized tribe who was on June 1, 1934~ 
residing within the boundaries of any 
Indian reservation under Federal juris­
diction (For purposes of definition, the 
residing of either the descendant or the 
antecedent members satisfies the require­
ments of this provision.), or 

(c) one-half or more Indian blood, or 

(d) an Eskimo or a person descended from the 
other aboriginal peoples of Alaska, or 

(e) a person one-fourth or more Indian blood 
who is a descendant of a member of the 
Five Civilized Tribes in Eastern Oklahoma 
and the Osage tribe that h:ive not organized 
under the Oklahoma Kclfare Act, or 

(f) a person of one-fourth degree of more 
Indian blood of a federally-recognized 
t r i b e \\' h o \\"as c 1 i g i b 1 c f o r 11 pre f e r c n c e" 
under existing policy as of the effective 
date for this ne\v policy. 11 

. ' 

The alternative would be to follow a very strict interpretation 
of the 1934 Act ,,·hich \vould mean that only members or descenda~m:-== 
of members of tribes organized under the IRA and other related ~ 
acts would be eligible for employment preference without 
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regard to degree of Indian blood. The following represents 
the optional approach to the proposed policy: · 

"An Indian has preference in initial appointment~ 
including lateral transfer from outside the 
Bureau, reinstatement and promotion. To be 
eligible for preference, an individual must 
meet any one of the following: 

(a) a member of any recognized tribe o~ganized 
unde~ the Indian Reo~ganlzatlon Act and 
othe~ ~etated act~ now under Federal 
jurisdiction, or 

(b) a descendant of a member of a Federally­
recognized tribe o~ganlzed unde~ the 
Indian Reo~ganlzatlon Act o~ othe~ 
~etated act~ Kho was on June 1, 1934, 
residing within the boundaries of any 
Indian rese~vation under Federal juris­
diction (For purposes of definition, th~ 
residing of either the descendant or the 
antecedent members satisfies the require­
ments of this provision.), or 

(c) one-half or more Indian blood, or 

(d) an Eskimo or a person descended from the 
other aboriginal peoples of Alaska, or 

(e) a person one-fourth or more Indian blood 
who is a descendant of a member of the 
Five Civilized Tribes in Eastern Oklahoma 
and the Osage tribe that have not organized 
under the Oklahoma Welfare Act, or 

(f) a person of one-fourth degree of more 
Indian blood of a Federally-recognized 
t. r i b e \d10 \\'a s c 1 i g i b 1 c f o r 11 pre f e r en c e 11 

under existing policy as of the effective 
date for this ne\v policy." 

Two things should be noted in your considerations: (1) This 
policy change effects BIA employment qualifications only and 
has no bearings on program or service eligibility. (2) This 
proposal contains a provision which maintains the eligibility 
for all persons covered unJcr the present policy. 
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I would like to have your response to this proposed policy 
change by September 15, 1975. If possible, I would like 
to have a Council resolution expressing the position of 
the majority of the Council on this matter. I recognize 
that this is a short time allowance, particularly for a 
Council resolution. The reason for the short response 
time is that a case has been filed in Federal court on the 
very question of tribal membership in an IRA tribe and 
eligibility for Indian preference. It is, therefore, very 
important that we move as quickly as possible in determin­
ing the new policy for Indian preference and not have the 
courts directing the Indian employment preference. 

Your cooperation and assistance in this vital policy area 
will be appreciated. 

Sincerely yours, 

-w~~lt; 
Commissioner of Indian ~ 

• 
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Attached is a letter which I plan to send out to all Tribal 
Chairmen soliciting their recommendations for the revision. 
of the Bureau's Indian preference employment policy. This 
letter is based on the Solicitor's opinion. given on April 9. 

. . 

I would like for you to review this letter immediately and 
phone your comments and recommendations to Jim ~obey on or 
before July 18 .. I ·regret the short turn-around time in this 
vital matter. However, I feel we must get the letter to 
the Tribal Chairmen in the mail by July 28 in order to have 
their responses by September 1. This very tight timetable 
is dictated by a court action on this subject now pending 
in the Aberdeen area. · 

Your cooperation and assistance is greatly appreciated. 

Attachment 
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I 
d r a f t 

To All Tribal Chairmen: 

Indian preference for employment in the Bureau has ranked 

very high among the major policy issues facing the Bureau 

during the past 2 1/2 years. ~ow that the Supreme Court 

has upheld the policy of employment preference for Indians, 

the secondary question of how the determination is made on 

who is an Indian must be faced. The pre~ent policy of 

"1/ 4 degree Ind"i.an b 1 ood of a Federally- res:o gni zed tribe" 

which was established by 1934 Executive Order, Bas been 

chailenged through .. administrative appe~l and as of 4/17/75 

by court action. ·• 

In December, 1974 I requested that the Solicitor research· 
' 

the question of Indian employment preference and advise me 

concerning the legal basis f~r the administration of this· 

policy. In Apri-l the Solicitor issued his opinion which 

---aavised that the Indian Reorganization Act of 1934 contained 

the primary statutory basis for Indian preference, and that 

this Act did in fact supercede the 1934 Executive Order, upon 

which the present policy is based. According to the Solicitor's 

research, the Bureau's Indian preference pol icy', in terms of 

qualifications for BIA employment, !lli:!.ll be expanded to 

provide "preference" to all members of tribes organized under 

the Indian Reorganization Act of 1934 regardless of degree 

of Indian blood. 
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The expansion of Indian preference c~ployment eligibility 

represents a significant policy change for the Bureau. The 

Solicitor has advised that some flexibility does exist for 

the extensio~n of the "tribal membership" criteria to other 

Fed e r a 11 y- r e c o g n i z e d non- I RA t r i b e s . Be f o r e ,.,.. e s tart the 

actions necessary to make this policy change, I would like 

to have an expression from you and your Tribal Council as. 

to the policy that sho~ld be adopted. Based on the Solicitor•: 

findings there are two primary options that can be reasonably 

consiqered. 

Option I contains the basic requirements derived from the 

Solicitor's research. That is that enrolled members of an 

IRA tribe are eligible for Indian preference for BIA employ-

ment. Under this option all other persons from other Federally 

recognized (non-IRA) tribes qualify on the same basis as they 

do now; one quarter or more of Indian blood • 

. 
Option II would extend the tribal membership basis to all -----
Federally-recognized tribes as a qualifi~ation for Indian 

preference eligibility; in other words, the proviso would 

be as lvritten, that enrolled members of all Federally­

recognized tribes would be eligible for Indian preference.· 

Additionally, the one quarter degree r~quirement would be 

maintained primarily for descendants of members of the five 

civilized ~ribe£ in Oklahoma. 

Two things should be noted in your considerations: (1) This 

policy change affects BIA employment qualifications only and 
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has no ~) c :1 r i n g .s on pro;; r a rn or s e r vice e 1 i g i b i 1 it r . 

(2) Each optic~ contains a provision which maintains the 

cJigibility for 311 persons covered under the present 

policy. 

I would like to have your response, in terms of a preferred 

option, by September 1. If possible, I would like to have 

a Council resolution expressing the wishes of the majority 

of the Council on this question. I recognize that this may 

be a short time span, particularly if a Council resolution 

is requested. The reason ·for the short response time is that 

a case has been filed in Federal court on the very question 

of tribal membership in an IRA tribe and eligibility for 
·, 

Indian preference. It is, therefore, very important that 

we move as quickly as possible in determining the new policy 

for Indian preference. 

Your cooperation and assistance in this vital policy area 
. 

will be apprecciated. --- --· 

.. Sincerely, 

Commissioner of Indian Affairs 
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I Option I 

Under this op:ion persons may qualify :or "Indian Preference" 

in seeking employment with the Bureau of Indian Affairs who 

meet either of the following qualifications of Indian ancestry 

Memh8rs of tribes or2anized under the Indian 

Reor2anization Act. 

Persons.~ho are 1/4 degree Indian blood of·a Federally 

recognized tribe . 

• • 
•. 

Qption II_ 

Under this option persons may qualify for "Indian Preference" 

in seeking employment with the Bureau of Indian Affairs who 

---meet either of the following qualifications cf Indian ancestry 

1-.·tembers of Federally-recognized tribes. 

Persons who are 1/4 degree Indian blood of a Federally 

recognized.tribe. 

, 
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} Mr. James Robey1 Office of the Commissioner DATE! 11 JUL 1975 

lO~l Acting Chief Personnel Officer 

~JECT: Draft of Letter to the Tribal Chairmen re: Indian Preference 

' . I have discussed your draft tvith i·ir. ::3illy by telephone; It is his wish 
that tve proceed with the letter to the Tribal Chairmen which was worked 
out in accordance with discussions with the D8puty Commissioner and the 
Commissioner. The letter needs some editing and change in fo~at, but 
otherwise indicates the thinking of the participants in a meeting last 
month tvith Deputy Commissioner Frankel, Ron Esquerra, Les Gay of Tribal 
Operations and others. 

~ 

As a side note on your draft, however, you state present policy is based 
on a 1934 Executive Order which was superceded by the Indian Reorganization 
Act. This is in error. Present policy and Civil Service Cor.~ission 
regulations are based on E.o. 8043 signed on January 31, 1939. Personnel 
in the Bureau and in the Departilient are of the opinion the regulations ~re. 
based on an interpretation of the TIL~ in order to i~plement the prov~s~ons 
of the Act in a "reasonable and equitable11 ~.anner, as state\! ia the present 
regulations. 

'~ 

In the second paragraph you also state "According to the Solicitor's research 
the Bureau 2 s Indian preference policy, in teDms of qualifications for 31A 
employment, ~ be expanded --- 11

• \ole believe the word should be 11may 11 since· 
it is an opinion we are discussing, not a co~rt order. The Chai~-wan of the 
Interior and Insular Affairs Co~~ittee in his letter of May 19, 1975, addressed 
to the Solicitor questions whether legal opinions of Associate Solicitors are 
binding upon employees of the Department in their official activities, unless 

· it has been determined that such opinions are binding, it does not appear the 
Commissioner is mandated to change policy· or regulations. It should be noted 
that the particular opinion of April 9, 1975, was questioned in the le~ter 
cosigned by Senator Jackson and Congressman Meeds as to its validity as a 

i Secretarial position. 
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0 d r a f t 

i 
I To All Tribal Chairmen: 

Indian prefere~ce for employment in th~ Bureau has ranked 

very high among the major policy ~ssues facing the Bureau 

during the past 2 1/2 years. Now that the Supreme Court· 

has upheld the policy of emP,loyment preference for Indians, 

the secondary qu~stion of how the determination is made on 

who is an Indian must be faced. The present policy of 

·"1/4 degree Indian blood of a Federally-recogniz~d·tribe" 

which was established by 1934 Executive Order, has been 

challenged thr~gh administrative appeal and as of 4/17/75 

by,court action.· 

In December, 1974 I requested that the Solicitor research 

the question of Indian employment preference and advise me 

concerning the legal basis for the administration of this 
J 

. ... , / ; ~~ ·t,. ,. . ., . ( ~ 

l .~L'l/'' policy.· ·In April the/.Solici tor issued his opinion which 
l'v 

• \,:.' .·z-' 
1· .)r advised that the Indian Reorganization Act of 1934 contained ,_.. . -

-:; 
... /1. q /t 4 .t · · the primary statutory basis for Indian preference, and that 

fl.• ., 1.? \. ·'• h d ~ t is Act di in fact supercede the 1934 Executive Order, upon . .... .. , 
/l /-' · w'hich the present policy is based. According to the Solicitor's 

research, the Bureau's Indian preference policy, in terms of 
,~ 

·' .. qualifications. for BIA ernploymen t, must be expanded to 

provide "preference".to all members of tribes organiz~d under 

the Indian Reorganization Act of 1934 regardless of degree 

of Indian blood. 
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I ,: The expansion of Indian preference employment eligibility 

,· 

. 
represents a significant policy ~hange for the Bureau. The 

Solicitor has advised that some flexibility does exist for 

the extension of the "tribal membership" criteria to other 

Federally-recognized non-IRA tribes. Before \le start the 

actions necessary to make thi$ policy change 7 I would like 

to have an expression from you and your Tribal Council as 

to the policy that should be adopted. Based on the Solicitor's 

findings there are two primary options that can be reasonably 

considered. 

Option I contains the basic requirements derived from the 

Solicitor's research. That is that enrolled members of an 

IRA tribe are eligible for Indian preference for BIA employ­

ment. Under this option all other persons from bther Federally­

recognized (non-IRA) tribes qualify on the same basis .as they 

do now; one quarter or more of Indian blood. 

Option II would extend the tribal membership basis to all 

--~ederally-recognized tribes as a qualification for Indian 

preference eligibility; in other words 7 the proviso would 

be as written 7 that enrolled members of all Federally-

. 1~ recognized tribes would be eligible for Indian preference. 

fi.P .of" ./ Additionally, the one quarter degree requirement would be 

~- maintained primarily for members of tribes in Oklahoma whose 
,.\ 
? rolls have been closed for several years. 

should be noted in your considerations: (1) This 

policy change ttffects BIA employment qualifications only and 

• 
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(· 
has no bearing~ .)n program or service eli~· oility. 

(2) Each option contains a provision \.;hich maintains the 

eligibility for all person~ covered under the present 

policy. 

... ···- _____ __. 

I would like to have your ~esponse, in terms of a preferred 

option, by September 1. If possible, I would like to have 
' . 

a Council resolution expressing the wishe~ of the majority 

of the Council on this question. I rec~gnize that this may 

be a short time span, particularly if a Council resoluiion 

is requested. The reason for the short response time is that 

a case has been filed in Federal court on the very question 

of tribal member~hip in an IRA tribe and eligibili_ty for 

Indian preference. It is, therefore, very important tha~ 

we move as quickly as· possible in deternining the new policy 

for Indian preference. 

Your cooperation and assistance in this vital policy area 

will be apprecd.ated •. ·-- Sincerely, 

·• 

Commissioner of Indian Affairs 

• 
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Option I 

Under this option persons may qualify for "Indian Preference" 

in ~eeking employment with the Bureau of Indian Affairs who 

meet either of the .follo\~ing qualifications of Indian ancestry. 

• Enrolled members of t~ibes organized under the 

Indian Reorganization Act. 

Persons who are 1/4 degree Indian blood of a Federally-

recognized tribe. 

-----------------------------

Option II 

Under this option persons may qualify for "Indian .Preference" 

in seeking employment i-Ii th the Bureau of Indian Affairs wi1o 

--~meet~either of the following qualifications of Indian ancestry. 
tl . ,_;/ . . . 

)-' ~r.F f'\ /,·" /l' .P. nrolled members of· Federally-recognized tribes. 
rc:, . ·-~ ·;! ~ 

.)./ rv/ 1-(r (;r · 
j ·V" '11 C: Cl / • Persons t¥ho are 1/4 degree Indian blood of a Federally-

r- ~\-/ ~ 
'vL ~,' r t,· 

• c'~ ./"::t /recognized tribe. 
yt /.i .ly 
/"~ .'/ J z.F ( r"' : .. " " ·'' • ., t·' . "' '\, 

,\ // . 
I c)/ . ' .. ,c.. .~,;, . 

~ ~ . 

1)1 \1 ...,1 0 
rii 1,\,.., 
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c:;;;pointr.ents o:;:- in Court o.cc!(: ;·.::<: .r~·cc~ 

or: hiring un1·,i1 role~ <•l'l: ctu·r·:J -:-.• 

l.:oulC: not. bo appropri~.tc; fo~· t.J,~J /h'c 
Civilized ~'riLG~ <IS thc:y h.1v0 clu:;1.1d 
;n;t::-~lJC:~"'Sili71 rolu~. rfhu · :J(J0 1 J~.i.u .. u~·.· 

';'l .. :_b<l1 constitu·:--ion~ al:io·"·~-";·: ~ :· . .-. 
0111 .. olJ.ne~t ~1!' dcccl.!r,dr~r.ts :,tj(: ~.:,\.. · 
contir1uinr, em·o:1r~cnt on ·1 <'t:i.'J\.::r( o~·~ 

coulri chnngo jl',u·:lif~r th::..s •1~_..;;;uv:-:~:'.::-. 1).;. 

~·ritH.:fJ rnir,1r':.. not ;1ccar~· "ltL.-;_~:.;l" 
c<·r•did:'t-s.s for hi/\ po~i U or,:: Hriu,;L: 

Imliv<lncss ;:; s b.'lf.\::d ull oi.r.,::r n•:ci L..:;:.; 
c:~·u·.eri~. 

1·iNtld not <i 1loH Jnd j_;m 6r.,pJ o;,rc,..;::; · .. o 
trnnsJ.'C:r to other Civil E,··:.c:'icu ro~::. Ul 
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(L) IJU~ 'fHTBUJ :1r~r.:PEit.:;;rrp 1·r~TP, 1/? l"iWVISO AND 1/l, DEGHEE I•'OR /~LL 

O'.i'IIl:H FEDERALJX n~C()Gi'JIZED ~'i1IBES. 

Advnnt.Af".CS 

Basically tho sawe -as option /,!'?.. 

Elirninate · !ndicms from non­
Federally reco;::ni7cd 'rribc::;. 

Dis~dv:" nt.;< f!CS 

Sarno as Option #2 

... 
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NCil'E: He II:• " ;~lso listed ~ r::..f7,h 0!1t.ivn. 'T'ilis option allm-!:; for 
nC\ticJII·':~.dc trj(;;ll con~;u::.>· . .:-diion m~'ior to <~ny finr dccishm. 
This cu:1ld be done IJrior to· implu.-.ien1;ing any of the othor 
option::. 

(5) TRIBAL COi~SULT/,'J'ION PRIOR ~·o !.r."i /,CTION 

'!'his o:vt.ion~ ribes i .• ~c: 
t.ribe5 +,he OT"J~()j .. ~.u~·,j_~ ,,. . . ~ 

':'his .:'f.pro:jch i·!Ould noi. rcso~vr: :>ny 
Of t.he i;;:medi<J tc parr. 0:1r.8 1 }'l'O.ulc;:;;.. 

:Cor i.rlJ)Ut 011 tf',i:i H.:, ~or 

po~1cy duciGimi ~~io~ 
to <my f:i.nvl dccisjon. 

Could -rcq\lest ttJL'l Courts 
for a stny on rend in;; 
l<n-J suits until- tl~is 
ntition-wide roviow com­
plete. 

i.r;ou1d :mt.ic,,p;;t8 to_:) 
Concrc:::;ion:Jl ir.tcrc::t 
in .'lily ch:m;"';C of ;,clicy 
Jackson- Meeds latter 
I:o:cntioned AssociC~tc 
Solicitor's lette~. 
Copy attached 

·~··-··-·· 



. . ... Attachment - TlUliALC~~t3Eli.SHIP (includes Al\lska). 
are estimates. 

Total membership of BIA recognized tribes 
IRA tribal membership 
Non-IRA tribal membership 

... 
figures given 

800,000 
600,000 
200,000 

Indians possessing at least one quarter 
degree of Indian blood (3/4 of total I~dian 
population) 600,000 

Number of IRA tribes (50% cGrrc~t roll) 
Number of non-IRA tribes (50% cu~rcnt roll) 

Nutubet· of IRA trib~s rcc!Gi-.:-ing .n:i.iiio..um of 
1/4 d~grec (generally no blood cic~rcc 
rcouirement for bascroll, mcanin~ blood 
degree rcquireillcnt applica~le persons · 
under 18 years.) 

Number of non-IRA trib(!s requu1ng 1/4 
minimum (generally no bloo~ degLce 
reuuirement for bascroll, meaning blood 
degree requirement applicable to ?arsons 
under 18 years.) 

Number of Indians at le.:>st eighteen years 
of age (ratio 4 children to 6 adults) 

206 
278 

? 

? 

270,000 

-__,.,--, 
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Personnel Management 
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Dear Mr. Chairman: 

Histbrically, the Bureau has always granted preference to 
Indians in employment. This pre~erence has ~een great:y 
expanded within the last few years to include ~illing of 
all vacancies whether for i4itia: hire, or as a result of 
promotions, lateral transfer or reassign~ent in t~e nureau. 
The Supreme Court's ruling in Xancari v. ~orton a~firze~ 
that this expanded preference po:icy is consiste~t wit~ la~. 
There can be no excep~ions to this policy. ~he Grovi~& 

importance of Indian preference has led to an exa:ina~ion o~ 
the Bureau's criteria for esta~lishing eligibility for India~ 
preference. 

A number of laws established Indian preference -- ecploy=e~~ 
beginning with the establishment of ~he Bure~u. Grad~a:ly, 

regulations were issued and appoi~ting procedures for~a:ize~ 
which included instructions for determining who was an :n~ia~. 
This process resulted in an Zxecutive Order signe~ ~y 
President Roosevelt in 1939 which allowed the Bureau to 
appoint Indians of one-fourth or mort'degree Indian ~:ood 
to positions without regard to Civil Service Co~peti~ive 
rules. The Bureau throughout the years has followed ~~is 
blood quantum requirement and the additional require~ent 
that the applicant ~ust ~e a member o~ a ?ederally rtcog~ized 
tribe in establishing its regulations defining Indian ~or 
employment preference purposes. 

Our personnel regulations have been built around this re~uire­
ment since 1939. The Civil Service Commission expanded Indian 
preference to reduction-in-force actions in the ear:y 1950's 
using the same criteria to determine who is an Indian. 

Sm·~· Enar,y a::d J" ou S,-:r'lc .t! tncrical 
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We have used this criteria to grant Indian preference 
appointments and more recently to identify employees entitled 
to preference in promotions.and other personnel actions. 

2 

Recently, a number of studies have questioned the onc-~uart~~ 
degree requirement. They point out that the Indian Reorgani­
zation Act, the most recent law establishi~~ Indian p~efcre~ce, 
defines an Indian using different criteria. Under the IRA, 
Indians are: 

, 
(A) all persons of Indian descent who are membe~s of 

any recognized Indian tribe now under Federal 
jurisdiction. 

(B) all persons who are descendants of such me~bars 
who were on June 1, 1934, residing within ~he 
present boundaries of any Indian reservation. 

(C) all persons of one-half or ~ore Indian blood. 

(D) Eskimos and other aboriginal !ndians o~ ~las~a. 

The IRA definition has no effect on Tribes that di~ no~ acce~~ ..... 
~ ... 
I need your views and opinions. Do we need to chanse· o~r 
pre sent one.-quarter degree re quir e:::::ent? ':'he a_l-:. ernu t i ve 
would be to use IRA criteria for those Tri~es orcanizc~ u~~2~ 
that Act and another acceptable crite~ia for no2-:3A ~~i~es · 
(perhaps the present one-quarter criteria). This m~ltiple 
system in identifying individuals eligible for In~ian )~cfc~~~ce 
admittedly would be more co~plex to adminis~er fro~ ~~~ ?Oi~~ 
of view. This, however, is not the real issue. Whatever sys~ec 
we have must be consistent with law and to the maximu~ exte~t 
possible with the desires of the Indian tribes aud t~e~r ?CcJ:e. 

I would appreciate your vie~rs on changing or retaini~b our 
criteria of using one-quarter degree Indian blood and ~e=~ersnip 
in a Federally recognized tribe to identify Indian prefere~ce 
eligibles. 

Would you favor retaining the present one-quarter req~ir~~e~~. 
or adopting the IRA alternative or see~~ng le:islation ~o a:lc~ 
implementation of other criteria. Could I have your views 
within 60 days. 

Sincerely yours, · 

Commissioner of Inaian L~:~ir~ 

• 
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IN AFPl.. Y REFER TO: 

Uni t-.:.d States Depa~tn1ent of the Interior 
(_ . 

OFfJCE OF THF. SOLICITOR 
\\"ASHI:\GTO.:'\, D.C. 202-tU 

Memorandum 

To: Commissioner of Indian Affairs 

From: Associate Solicitor, Indian Affairs 

Subject: Definition of "Indian"' for Preference 
Eligibility ·---

By memorandum dated December 9, 1974, you requested an-

·-----. 

opinion on the legal constraints on the definition of the 

term "Indian" for purposes of employment preference, so 

as to aid in deciding certain appeals by Bureau employees 

claiming preference. Some of these appeals involve the 

issue of whether persons who are enrolled members of a 

federally-recognized tribe organized under the Indian 

Reorganization Act (IRA), 25 U.S.C. § 461, et seq., are 

entitled to preference eligibility under section 472 by 

virtue of the definition of the term "Indian" Jnde~ 

section 479, even though they do not possess one-quarter 

degree of Indian blood. Presently, the Bureau's regula-

tlons provide that a person must be one-quarter degree or 

more Indian· blood in order to ~uafify for a preference In 

,..--\ J)r:~s_~~VE 
. t..l.:...-..·-1>.. 5 

' / f'.t>.:f..~Gf 

.. , \.\ \~ 
,,~~ 

· ... , 
. '- . ;, 

S(il'e Ener.~y and Ycu Ser/e America! 
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e:~ployr.1ent. 44 SIAM 335, 3.1, issued October 30, 1972. 

However, the definitio1 of "Indian" !n 25 u.s.c. S 479 

establishes membership in a tribe, irrespective of blood 

q,uantum, as a standard for prefe-rence el igibi I ity •. 

I have concluded that preference must, as a matter of 

law, be afforded to all persons of Indian descent who are 

members of tribes organized under the Indian Reorganiza-

tion Act and to all other persons not mer.1bers of any 

federally-recognized tribe who are of one-half degree 

Indian blood. However, the Bureau may - as a matter of 

policy- establish a one-quarter degree standard for 

members of recognized tribes not organized under the 

lnd·ian Reorganization Act. My analysis follows. 

It will be helpful in rendering our opinion to trace the 

evolution of Indian preference and the quarter-degree 

standard. Various statutes, beginning with one in the 

year 1834, have established one form or another of 

preference. Act of June 30, 1834, 25 u.s.c. g 45, 4 

Stat. 737; Act of July 4, 1884, 25 U.S.C. s 46, 23 Stat. 

97; Act of February 8, I 887, 25 u.s.c. s 348, 24 Stat. 

389; Act of August 18, 1894, 25 U.S.C. 5 44, 28 Stat. 

313; Act of Apri I 30, 1908, 25 u.s.c. s 47, 36 Stat. 861; 

-. 
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and Section 12 of the IRA, supra. Se~ Morton v. Ma~c~ri. 

U.S. , 42 L.W. 4933, 4935 <Jt.:ne 17, 1974). --- . 
Several treaties also have preference provisions; Federal 

Indian Law, 534-535 (1958 ed.). These provisions of law 

tmply, and sometimes stat~, that the Secretary of the 

Interior has the responsibility for affording preference. 

Compare 25 u.s.c. SS 44, 47·,and 472 with 55 45, 46 and 

348. However, ever since the inception of the Federal 

Civil Service in the year 1883, the Bureau has been under 

Its aegis. 

Indians entering the Office of Indian 
Affairs were requ1red ~o qualify in 
regular Civi I Service examinations, 
except that certain preferences were 
allowed in compliance with statutes 
providing that Indians shall be 
employed whenever practicable. 
Federal Indian Law, at 533. 

The Civil Service is governed by a commission through 

·----

the President who implements the recommendatio~s of the 

---·-commission by executive order. See Act of January 16, 

1883, 22 Stat. 403; 5 u.s.c. 55 1301 and 3301. The 

essence of civil service is that of merit and competition. 

Thus, because prefer~nce is contrary to ordinary civi I 

service principles, it has been afforded by virtue of an 

executiv~ order promulgating civil service rules whic~ 
·, . 

3 
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confer certain excepted appointment authority on the 

Secretary of the Interior. 

The Civil Service Rules established by Executive Order 

209 6 March 20, 1903, for example, provided for a 

Schedule A appointment for: 

Indians employed in the Indian 
Service at large, except those 
employed as superintendent, teachers, 
manual training teachers, kinder­
gartners, physicians, matrons, 
clerks, seamstresses, farmers, and 
Industrial teachers. 

Schedule A, VIC7) 

The excepted appointment authority for Indians was 

·--·-· 

expanded by Executive Order 4948 of August 14, 1928, and 

~ontracted by Executive Order 5213 of October 28, 1929. 

However, no appointment authority to that date defined 

._._.,::_an Indian. The first Departmental employment manual in 

the year 1932 mentioned a preference for Indians in the 

Bureau field services; but, again, Indian was not 

defined. Reaulations Governing Aooolntments in the 

Field Services of the Deoartment of the Interior, 

Section 43 (January I I, 1932) • 

. · .. 
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With thA depression of the 1930s, federal cmployrrent wes 

used as a means of resurrecting a healthy economy and 

~ountering massive unempt·oyment in the private sector. 

The Work Projects Administration and Civil Jan 

Conservation Corp. are the,most notable of these efforts. 

But also an Indian Civilian Conservation Corp. _was 

created to provide jobs for Indians. See Federa I I ndi~~·.·>:,:·~>·, 
I 

~~ supra, at 539. In this man.ner, many b·ecame ·-... --. 
employees of the Bureau of Indian Affairs through 

excepted appointments. 

A liberalization of the excepted appointment authority 

was conferred in Executive Order 6676 of April 14, 1934. 

It established a Schedule B appointment: a non-competi-

tive examination for Indians of one-quarter or more 

Indian blood. Prior to that time, it was only Indian 

applicants for particular positions I isted in Schedule A 

who received an excepted appointment if they were 

otherwise qualified. So, some two months before 

enactment of the ]nd~an Reorganization Act, the quarter­

degre~ standard v1as administratively established. J_/ 

1/ An earlier version of the IRA bi I I, S.3645, 73rd 
Cong.-; 2nd Sess., contained a definition of "Indian" in 
Sect i o n £ I i n Terms t h e same a s t ~ e ::> resent Sec t i o n 4 7 9 
except that or.a-quarter degree was used rather than one-

• half. St>f! 7"3 Cc~g. Re-:. 1173Z. The c~,;arter-degree 
.st.:sr)Jard ~'>'i::S r:;;~E-: t:J on'?-lol7 by 1-i.:-=J~E: Cc:-~f(H·e~tce 

Report 20~9, 13rd Cong., 2:1d Se5s., 78 Cong. ~ec. 12004. 

5 
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Th~ develop~ent cf personnel regulations pertaining to· 

Indians up to the ti~e of passage of the IRA is 

succinctly described in a statement circulated to 

Interested Indians soliciting their views on implementa-

tton of the employment preference in section 472 •. 

For several year~ the Indian Service 
was permitted to appoint Indians to 
many types of positions without 
civil service examinationj and for 
certain other types, such as teaching 
and clerical work, they might qualify 
for appointment by passing a non­
competttive examination, that is, by 
meeting the minimum requirements. In 
1929, by Executive Drder, the range 
of positions to which Indians could 
be appointed without examination was 
narrowed and Indians were required to 
qual ffy in competitive civil servic~ 
examinations for practically ali 
positions for which white applicants 
had been required to qualify in that 
manner. There was adopted at that 
time, however, a preferential clause 
whereby Indians could be certified in 
order of rating on a separate Indian 
register of civi I service eligibles 
and be considered before white 
applicants. This arrangement failed 
to increase materially the number of 
Indians appointed to Indian Service 
positions since it was necessary for 
Indians desiring positions to wait 
until a regular civil service 
examination was announced, and during 
recent years, due to economic 
conditions, few new examinations were 
n£eded to maintain civi I SErvice 

·I ists of eligibles • 
. . 

6 
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In April, 1934, this situation was· 
reme~ied by an ExecJtive Order 
permitting noncompetitive examina­
Tions for Indians of one-fourth or 
more Indian blood for alI rositions 
not then excepted for examination. 
Under the provisions of this Order, 
a noncompetitive examination can be 
given only wh~n there is a specific 
vacancy for which the Indian to be 
examined is recommended by the 
Commissioner, subject to passing 
the exa-mination. In carrying out 
the plan for noncompetitive 
examinations, all applications for 
emp1oyment received by the Indian 
Office from Indians of one-fourth 
or more Indian blood are carefully 
classified under the various types 
of civil service positions for 
which the applicants appear to be 
qualified. As vacancies arise, -
the persons listed for the kinds 
of work involved are considered 
and one or more (not over five} 
names are submitted to the civil 
service commission for non­
competitive examination. 

Manual of Civil Service Require­
ments ·for Indian Service Positions 
(February 1935) • 

·----. 

Of course, the underlying statutory preference provisions 

were expanded by Congress in enacting the IRA. See 

Morton v. Mancari, supra, at 4935-4936, and Freeman v. 

Morton, 499 F.2d 494 CCA DC 1974). However, the subse-

quent executive orders seem not to have taken into 

consideration the effects of a more expanded preference 

• and the definition of Indian. 

.; 
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On J 'Jr.e 24, 1938, Executive Order 7916 (3 CfR 350) was 

f::: s 

slgnc~d ~1hicr. broug;,t all_ ?OSitlons :10t :!.hz.~ iin t~; 

comp~titi~e classified civil service into Jt. ·If an 
., ... -. ~-:-. fan 

Indian occupied a position excepted und~!" !~_~;~u 1r: ~ g{ 
· had taken a noncompetitiv~ examination, passed ~nd 

·; :· : 3 s s 2 :.: r1 j 

received a Schedule 8 appointment, he then received, ~y 
• -· .- :; :-. - ~ :: : ',! 8 :: I D y 

• 
vl~tue of the Order, a classified competJtjve appoJntment~ 

:~ · 7 .. ~ ~ ~:;n7~e~T. 

Executive Order 7916 also promised revJsJon of ScheduJes 
. _ ~.. . E . : ~· ~ ~ : : .-; s c 'J i e s 

A and B • Those schedules were revised in Executive Order···-· 
: ~ ~: :_ :< ~;: .: .... 7 i \' :~ :J r de r·- . - . 

8043 of January 31, 1939, 3 CFR 449_, wh.ich brought fhe 
~ .~. : : :': : : .: • ; n 7 1 !"'t e 

excepTed appointment previously conferred )n ~xecufJve 
. __ ,: .~~ :..<c::.~IJ'v'e 

Order 6676 in Schedule B to Schedule A. ]hereafter, 
.--. ~- :- 2 2 r T e-r , 

Indians of one-quarter degree need not have taken an 
- : ·; e T c .<. e :1 a n 

examination in order to obtain employm~~! Jn the Bureau. 
: • • t ~ ~ -:- -.. ~ S u r _9 = u • 

Then, on March 28, 1940, Executive Orde~ ~~~~, ~ Cf~ ~~§, 
- .... __ • - -·~ •\ ...;.-~o, 

brought al t those employees who had rec~iv~~ 
. - ( --

excepted 
::. :s:~e:: 

=-:.:_.::_appointments in the Bureau of Indian Affa_irs into the 
_ ~.,-:-~ 7~e 

competitive civil service, just as Execu!Jv~ Order 12J§ 
r = - 1 ,.. i _. 

had done for the general clvi I service. 

The one-quarter degree requirement is an administratJve 
- -- - ~-:- -·;;- ' ./ ~ 

doctrine which - absent any statute defi~i~g an ~~~~~~ -
- . :: '; 

' would ap~ear to be within the Commissioner's discretjon 
·. 

-. 
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to establish ... But with respect t~ pretdrenca under 

section 472, the deflnitJon of lndfan in the Indian 

Reor~anizaTion Act must-be used where the tribe which the 

person Is a~fillated with comes unde~ the Indian 
I 

Reorganization .Act. 

With respect to tribes which voted to accept the Indian 

Reorganization Act and those which did not reject It and 

the provisions of the act are applicable to the tribe, 

the definition established by section 479 sets the ·---. 
standard for preference eligibility. Those persons of 

Indian descent are: 

1. Members of federally-recognized tribes; 

2. Descendants of members of federally-recognized tribes 

who were residing wlthfn the boundaries of a reservatiori 

on June 1, 1934; and 

3. All other persons of one-haJf or more degree Indian 
~---.. 

ancestry, whether or not a member of a federally­

recognized tribe and wh~ther or not the degree of 

ancestry Is attributable to more than one federally-

recog~fzed tribe. 

It Is our belief that where Congress provided for the 

formal organizing of the tribe under a constftutJon 

9 
.. 
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approved by the Secretary of the Interior, me~bershfp 

criteria would ~sa consequence be forma!iz€d and 

m~rnbershrp would then be a meaningful standard for 

defining an Indian. Defining a person as Indian entails 

more than identifying mere Indian ancestry. If_ 

preference is to have any ~eaning, some measure of 

"lndianness" must be the siandard of eligibility. The 

Supreme Court in the Mancari decision emphatically -._, 11.~ t~~.: 
stated that "-[ t] he p reference, a s a p p I i e d , i s granted --1:/ ~ ~:J,i 

. .... ;-:fir 0-~ 
to Indians not as a discrete racial group, but, rather 

.--· . '-- ---~- ~· 

' ' .. ~ )/ :.' ~ t; 
~~ 1:~-,j..~ 

'-';?. lj () . 
( /l--~-~·:.1 ,.~ ~; 

as members of quas~-sovereign triba I entities whose I ive(-; .L:\~~t 
_h__ !. t:0 J ~; 

___.,P' '7f· . I -. • and activities are governed by the BIA in a unique 

fashion. Morton v. ~ancari, supra, Slip 9pln. at 18. 

The mandate of Congress in enacting the Indian 

Reorganization Act was that tribes, rather than the 

Bureau of Indian Affairs, would have the power to 

define their members by way of a formal organization 

-and a basic self-governing document. That inherent -----
power must be recognized to the extent Congress intended. 

In order that the present authority to confer preference 

on Indians may be modified to comply with the statutory 

definItion of Indian, the p r_esent excepted appointment 

authority in S.CFR S 213.31 12(a)(7) would have to be 

10 
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r~vtsed by executive order. The procedure for obtaining 

an executive order Is set out in I CFR Pa~t 19. We 

would also advise you that In order to avold any 

questioning of the manner in which those present 
I . 

employees who have competitive appointments and w~o are 

• to receive preference in the sele~tlon for a position. do 

not lose their competitive appointment that a modifying 

executive order also contain the authority to afford 
' 

preference by not conferring an excepted appointment. ·----

On the other hand, believe that you possess d1scretlon 

to set a quarter-blood standard for preference 

e~JgiblJity with respect to members of recognized tribes 

that voted to reject the Indian Reorganization Act. lt 

Is my opinion that rejection of the IRA meant not only 

reje~tion of the opportunity to organize a tribal 

government under it, but also to be defined under Its 

·:_::__::-_terms and receive the benefits of preference. 

The three-judge New_ Mexico District Court in the case of 

Mancarf v. Morton, 359 F.Supp. 585, held that preference 

under section 472 extended to individuals regardless 

whether their tribal members had voted to accept or 

reject the act. 359 F.Supp. at 588. The court stated 

that 
.• 

I I . 



. . . .. . 
l .. 
I 

\ 
!-
I . 

I 
I 
~ ~ 

i 
j· 
l 

' i. 
' ' 
' 

... 
. 
... 

. 
; 
t 

• t 
I 

' . 

. . . 

0 
••• we cannot bslleve that Congress 
Intended ul J t~e lr.dl3n Tribes to 
vote on the exTension of boundaries 
of the Papago Reservation (section 
463a~ 50 Stat. 536)~ on the Secretary 
making rule~ and regulations for the 
operation and ~anagement of Indian 
forestry units ~section 466, 48 Stat. 
986), or on appropriations for 
vocational and tr,ade schools (section 
471, 48 Stat. 985), or on other 
pro vi s ions found i n the I n d i an 
Reorganization Act. ld. {underscoring 
added). 

-~~ ...... . 
' ,-· ,..,j _~;' .~: ....... . 

As you know, the District Court's decision was revers~'d. ·- . ~ 

Eve~ apart from the validity of the decision in light of 

Its reversal, the court's reaso~Ing seems incorrect • 

The citation to section 463a in the part of the opinion 

just quoted is erroneous. Section 463a was not enacted 

until the year 1937. Act of July 28, 1937, 50 Stat. 536. 

To be sure., there are several provisions I~ Section 3 of 

the IRA, 48 Stat. 984, now section 463, which affect the 

._ ·- Papago Reservation, but the main provision calfs for the --. 
restoration to tribal ownership of the remaini.ng surplus 

lands of a reservation which had been opened to sale - a 

matter upon which trtbal members could well express 

their-desire. Furthermore, the act also established the 

Revolving Lean Fund in Section 10, the eligibility for 
·. 

loans from which was originally limited to Indian 

• 

12 
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chartered ccrporatlons. Section 10 of IRA, now 25 U.S.C. 

S 470. But the eligibility provision has teen twice 

amended: first by ·extending It to Individual Indians of 

not less than one-auarter degree of tribes which had not 

voted to reject the act, Act of May 10, 1939, 53 .Stat. 

698, 25 u.s.c. S 480; and, second, by extending it to 

trfbes and their members who had voted to reject the act 
I 

or had not organized under it, Act of May 7, 1948, 62 

Stat. 211, 25 u.s.c. S 482. See Senate .Interior ·--- .. 

Committee Reoort on H.R. 2622, Sen. Rept. No •. 1147, 80th 

Cong., 2d Sess. and House Committee on Public Lands 

Report on H.R. 2622, H. Rept. No. 939, 80th Cong., 2d 

Sess. If the benefits of the revolving loan fund were to 

be extended to alI Individuals of more than a quarter­

degree Indian blood after the first amendment there would. 

have been no need to enact the second amendment. But It 

Is clear from the Department's. leglslative file on .the 

1948 Amendment that members of tribes that had not 

organized under the IRA or Oklahoma Welfare Act, Act of 

June 26, 1936, 49 Stat. 1967, 25 U.S.C. s 501, et seq., 

had been interpreted by the Department to be inel lgible 

for a I oan • 

13 
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conclude, accordingly, that you possess discretion as 

Commissioner to establish standards for preference 

~liglbility for this group of persons under the earlier,. 

pre-IJ34 prefere~ce statutes. 25 U.S.C. §§ 44-46. 

Reid Peyton Chambers 
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IN THE HOUSE OF REPRESEX1,ATIVES 

1\IAr.cu 25, 1!.>75 

Mr. HExoEnsox intro<lnced the followiBg bill: which was referred to the Com­
mittee on Post Office and Ci Yil Service 

A BILL 
To allow Federal employment preference to certain employees 

of the Bureau of Indian Affairs, and to certain employees 

of the Indian Health Sen·ice, who are not entitled to the 

benefits of, or who have been adversely affected hy the appli­

cation of, certain Federal lnws allowing <>mployment lwd­

erence to Indians. 
. 

1 Be it enacted by the Senate and Ilousc of IlcjJ1't~Sl'J1/rt-

2 tives of the Uuitcd _Stales of .lmrrica in Congl'css ass(·1Jibh·rl, 

3 That, for purposes of this Act-

4 

5 

6 

7 

I 

( 1) "eligible employee" means <lll employee who-­

(A) is employed in a position in the llurean 

of Indian AfTairs of the Dt'partlllcnt of the Interior, 

or in the Indian Health Scn·iec of the Depnrtm<>nt 

..... -
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of Health, Education, and Welfare, under a career 

or a career-conditional appointment, and \Yho has 

been so employed since June 17, 1974; and { 

(B) is not entitled to benefits under, or has 

been adversely affected by the application of-
f 

6 (i) section 12 of {he .Act of June 18, 1934 

7 (23 u.s.a. 472) ; 

8 (ii) the fir:st section of the Act of June 7, 

9 1897 (25 u.s.c. 274) ; 

10 (iii) the Act of April 30, 1908, and section 

11 23 ~f the Act of June 25, 1910 (25 U.S.C. 

12 47); 

13 (iv) section 6 of the Acts of :Jiny 17, 1882, 

14 and July 4, 1884 {25 U.S.C. 46} ; 

15 (v) section 2069 of the Revised Statutes 

16 (25 u.s. c. 45} ; 

17 (vi) section 10 of the .Act of .Angnst 15, 
" 

18 1884 (25lJ.S.C. 44); or 

19 (vii) any other provision of Federal law 

20 providing Indians preferential employment con-

21 sidemtion for positi_ons "·ithin the Federal com-

22 petitive sen-ice. 

23 ( 2} "vacancy" means a vac·ancy in a position in the 

2·! competiti\·c scn·ice for \Yhich the minimum rate of 

25 basic pay is less than the minimum rate for GS-16. 

I 
I 
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SEc. 2. (a) Applicants for each vacancy occurring in 

the Department of the Interior (other tl1~n a vacancy in 

the Bureau of Indian Affairs) shaH, except as provided in 

subsection (b) , be considered in the following order: 

( 1) all eligible employees of the Bureau of Indian 

Affairs who are qualified to fill such vacancy, in the 

order of their ratings, and 

(2) remaining applicants, in t~e order and mm1ber 

which would have occurred in the absence of this Act. 

(b) The provisions of subsection (a) shall not apply 

with respect to the filling of a vacancy by-

( 1) transfer or appointment of a preference eligible 

who is entitled to additional points under section 3309 

14 . · ( 1) of title 5, 1I nited States Code, 

15 (2) reinstatement of a preference eligihle who is 

16 entitled to additional points nncler ~cction ~!309 ( 1) . ' 
17 or ( 2) of such title, 

18 (3) restoration of a person under chapter 43 of 

19 title 38, United States Code, relating to veterans' re-

20 employment rights. 

21 SEC. 3. When an appointing authority has ·twice con-· 

22 sidercd and passed over nn eligihle employee ( disregnnling 

23 any inst~mce in which another eligihle employee or nn in-

24 dividual referred to in section 2 (h) of this Act was ap-:-

25 pointed to the position, or in whirh the eligible employee 
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1 was pa:-;:sed 0\:cr, under this ~ection, for compelling rea-

2 sons) , such eligible employee is entitled to appointment to 

3 the nrxt occurring ,~acancy in such Department for which 

4 he applies, unless the appointing authority determines that 

5 compdling reasons exist!' for pa:'sing oYer such employee, 

6 and files such reasons in writing with the Ch·il Sen·ice 

7 Commission. The Commission shall make these reasons a part 

8 of the record of the eligible employee. The Commission may 

9 require the submission of more dct.Ii"lcd iuformation in support 

10 of tlw pa~'ing oYer of sneh employee. The Commission shall 

11 determine the snffieielH.'Y or in:'nflleicnry of the reasons sub-u ~ . 

12 mittcd and sh<lll send its findings to the nppoiuting authority. 

13 The appointing authority sl~all comply with the findings of 

14 the Commission. The eligible rmplnyee or his representative, 

15 on reclul·st, is entitled to a. copy of-

16 ( 1) the rensous sulJiuittetl l>y the appoiutiu~ an-

17 thority; and 

is ( 2) the findings of the Commission. 

19 SEC. 4. The appointment to each -racancy occurring in 

20 the Department of Health, Education, and Welfare (other 

21 than a vneanry orenrriug in tlw Indian Health Sen·ice) shall 

22 he lllnc1l·. with rrsp<'<'t to npplit·:111t~ wJ10 arr r1igiJ,]c employ-

23 <'(• . .; of tlu· Iwlin11 lfl•:dd1 Scrd,·t•, in :lt<·onbu('e \Yith sec.:tions 

24 2 and ·3 of this Act. 

25 SEC. 5. {a) The Civil Service Commission shall pre-

• 
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. scribe such regulations as it deems necessary to carry out the 

provi~ions of this Act. 

(L) The foregoing provisions of this Act shall apply 

with respect to vacancies occurring during the three-year 

period beginning with the month '\Yhich begins more than 

ninety days following the date of the enactment of this. Act, 

except that the Civil Service Commission may extend such 

period one additional year with respect to vacancies-

( 1) in the Department of the· Interior, or 

( 2) in the Department of Ilenlth, Education, mul 

""' elfnre1 or 

( 3) in both Departments. 
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I ACTING AmHNISTRATOR, ADriiNISTRATIVE SERVICES CENTER 1 

PROJECT DIRECTOR, JOINT USE ADHINISTRATIVE OFFICE l 
IT HAS COf1E TO OUR ATTENTION THAT HE NEED TO CLARIFY INSTRUCTIONS HITH l 
RESPECT TO THE APPLICATION OF INDIAN PREFERENCE. WHEN ONE POSITION IS 

ADVERTISED AT SEVERAL DIFFERENT GRADE LEVELS, THE FACT REI'IAINS THAT 

TIIERE IS ONLY ONE POSITION T8 BE FILLED, THEREFORE IF THERE IS A . . 
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QUALIFIED INDIAN AVAILABLE AT ANY ONE OF SUCH GRADE LEVELS, THAT INDIAN 1 

HAS PREFERENCE TO THE VACANCY AND A NON-INDIAN :t-1AY NOT BE SELECTED AT 

ONE OF THE OTHER GRADE LEVELS SO LONG AS THE INDIAN IS AVAILABLE. 44 

IAH 335,3.15 ESTABLISHES TIME LIMITS FOR ACCEPTING APPLICATIONS UNDER 

VACANCY ANNOUNCE1'1ENTS. THESE TIME Lll1ITS SHOULD BE ADHERED TO AND LATE 

. . . 

APPLICATIONS HHETIIER FROH INDIANS OR NON-INDIANS SHOULD NOT BE ACCEPTED. 

FOR THAT PARTICULAR VACANCY. IN THE EVENT INSUFFICIENT APPLlCATIONS 
' 

. 
' 

\vERE RECEIVED OR NO SELECTION IS MADE FROM THE CERTIFICATE OF ELIGIBILE9, 

TIIE:.POSITION SHOULD BE READVERTISED. 

DIRECTOR, OFFICE• OF AmHNISTRA'l'ION 
·-- ___ / 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 

BUREAU OF INDIAN AFFAIRS 
Navajo Area Office 

P. 0. Box 1060 
Gallup, New Mexico 87301 

IN REPLY REFER TO: 

DEC 2 0 1974 

Memorandum 

To: All Employees, Navajo Area 

From: 

Subject: 

Area Director J 
BIA current Indian pref~r~~i~ 

The current Indian preference policy in the Bureau of Indian 
Affairs is summarized below: 

In filling any position in the Bureau of Indian Affairs, 
whether by new appointment, reinstatement, transfer, 
reassignment, o~ promotion, an Indian will be selected, 
if a qualified Indian is available. A non-Indian may be 
selected only when no qualified Indian is available. 

In keeping with the policy of the Bureau of Indian Affairs re­
garding Indian preference in employment and the concept of 
self-deternunation, the following changes in Navajo Area re­
cruiting and staffing procedures will be effective immediately: 

1. All vacant positions GS-7 and above will be advertised 
at least Bureau-wide in an attempt to locate qualified 
Indian candidates. 

2. The Personnel Office and operating officials will make 
positive recruiting efforts to locate potential Indian 
applicants. These recruiting efforts should be docu­
mented and_ n~Je available on request. 

3. Selectir.g r fi'icials will make every effort to select, 
train and pro~ote persons qualified for Indian preference. 

4. When practical, vacancies will be re-engineered to the 
lowest level to provide vehicles for advancement of those 
employees in the lower grades and to provide maximum 
opportunity for Indian candidates. 
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5. The Personnel Office will make every effort to publicize 
known vacancies in other Bureaus of the Department of the 
Interior. Those non-Indian employees believing their 
career opportunities are diminished as a result of the 
Bureau of Indian Affairs preference policy will be given 
every assistance in applying for positions in other 
Federal Agencies. Any resulting vacancies will be 
filled according to procedures stated above. 

In addition to the above changes, a letter of introduction, copy 
attached, will be available from the Area Personnel Office and the 
Agency Personnel Offices for those desiring to actively seek positio~s 
outside the Bureau of Indian Affairs. 

I expect each employee and supervisor to support and. endorse the 
statements listed above • 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 

BUREAU OF INDIAN AFFAIRS 

Navajo Area Office 
P. 0. Box 1060 

Gallup, New Mexico 87301 

IN REPL.Y REFER TO: 

DEC 1 7 1974 

To: 

ASST. 
From: Area Director, Navajo Area, Bureau of Indian Affairs 

Subject: Letter of Introduction 

This is to introduce , an applicant for 
employment in your agency, and to explain his reasons for seeking 
such employment. 

The Indian preference policy in the Bureau of Indian Affairs is 
stated: 

In filling any position in the Bureau of Indian Affairs, 
whether by new appointment, reinstatement, transfer, 
reassignment, or promotion, an Indian will be selected 
if a qualified Indian is available. A non-Indian may be 
selected only when no qualified Indian is available. 

Many non-Indian employees feel this policy.restricts their career 
opportunities and desire employment in other Federal agencies. 
Your consideration and employment of this individual will provide 
you with an experienced, ambitious employee and will create a 
vacancy with the Bureau of Indian Affairs, which will probably 
be filled with an Indian employee. This will help effect the 
policy of self-determination, Indians serving Indians. 

Your serious consideration of this candidate is appreciated. 



·. ·.':, :::; i: .. , 
'/:,.:):;: ;\ ;, :' 

•!'.' i.,, 
'i'lt· 

.~::·.· ... 
,. ,., 
;,, ::· I' 

·.: ... 

. ~ : 

.. '.· 

.·. 
I :' ·~ ' ' ' • 

,, ., 

·.I ~ 

·,.', 
:,f •, 

.::·, 1,'' 

!' :. 

·,.1 
' ' ' '~ .. i . 

' ~ 

'.•' t 
. ... 

:'' 
jl: 

· :~· "}:" : .. <.rr:;:::
1
:,.·: .::I::;;::.;;; . .. ~ · . . . . . . .. · . . . .. . .. .. .. . . .. . . .. . ..... · ......... ·.. . . ,; 

, ' I,,.,,J ............. ~o~,~"~I.,~',UO,.~~~M~~~~~ ...... .,.,J.., ... tlti•""""~'~~~~<MI•••It".,loo~··" ,,.,t,....,..,.... •"- .olr ••• •I'''•• II·"•• • ,,,,, · ,,,, •• · ···•I''' ••'• ·'•'' . ,•'•l•~·,,iiJ_,...,.. 'lool. ... lio,I~~·""""·..W~'h'tllo~~~·•~l·l 1 ,:~~t1~ill·l~'"""''~t 14 . .;.:;.. ..... -P~,;•,·r't'i•IN·-''•''''' ... ~olllo•••'...;, 1•,•1,/J•.'-'•''~'''"J..,t.IJ.•Iol,.;t.;..,,.'••·• 
··~h U )~hVAlO M\[1- OtJ:'lCf: 
~~;l'l ~ e t'f'·,..t ~ . .-('l('·rt 'jllfl'IIO. 
... ,. If :l W • "• ·' .r·,. •. ..~ 1\" +" ' • .... ,.., ~ 
'li'J ~ 
. ,:, i~ I "'·~. li·l~· --
.~! ~~ ':~,., f'.r • It~·- t (, 

~~~t.t ~) ., • 

Ar·~~ \~ \0 l~ RH ··N 
ttl: (.~l\f[l)•til\1\.l f\1..(& 

~o···~ 
/\t 
i~'t11;~ 
llt'i'tJ 
\1 (~· 
~·~r'l 
tr~r·rt 
fl;). f 
·~:Jtj~ 

···) 
1·:f1U'Il 

(rrt~ tL1 
~ '" 
t<,:,r.~• 
IC""' 

'·~·~:r'l a:'.· 11;1 j'j •. 
I '·' 

'··e•·\ r:: 
~~~.;~~ ~ 

'·~', 1: •. 
~·~ 0::: '. ' ,, r.·~ 
~•· 'I ,·, ,,rx v· 
~At{ 

~P t.c-;LHC~ 
'; f'~·: ,.. (tj ~~ 1 

1•1· l :•7 t> ( ~)t t ~'!) ( I .. : 1 .-:;:• I~· :.·1C: 1 :·' r'~·<\ ;r\ )J•I :.1 .1/f :·II .-, I'' \'i:~ 
I r. ~- . J I'"' l· ( I· ~' \· S H 
I~Hll~;·~ (i 1.'1 \•P.Ht:.t•t{/IJ It ;\il ~· ........ ~· (,~·ll• H1 

J· i· ~. I· l · I l\l1l H · ~-' Y I ' l p.;t ( t :~· 
t ~I· f I· I I I· r: 'I f 1· I I 'I· I I' I ' ( 1· I \ ! I I ~. I l· 1' r I I· ~ .. 
t· I i\ I' I I· ~· C I : I·· t I · ,, ' · I ~ 

\\t \-\A~·~ {)E-EtJ No''t'lf\(l> 1H/\1 nu:. u.5. OxS.t\;lCT Ct'tiJ'.'l• f\:n·."\HH~W 
DIVtSlC>N of SCl\1h /:)IJ..tt.:.·11\ \-tit'> lSSII(:() tL-·1-t,·l()t·RM~\' f,)t:,~:.1 ('j;\1~\ilt"(i 
('fLDt-fl.- f:NJO~ N) :rJ 6 U \ A F \P_C'.~\ ~ I l \ 4 'N"' VA: llti:C D e ~~ on d' ( \.1 c.,-· '3 I 1lNII l <>N 
U}lE:.Q.E~~t' t-Jbl.f\N f?.J\( Ft.rc~ct-J P-l-\~ t..~ \L'M ~ \·!<·-· !:tu.r (·.) (lCN'A ,I)U'tl~f~·H,.J ... 
f 1 rzrr, tCI.,.,Mll t<\~N'i ~ .\~~!)k. ~)~I DR- 1 o TH t s 0Al £. W\A'I f:.C v \ cNC·\ d). N('-> 
e.£)(\~t'NTMQN'A~ FOr F \ ll i~.~vg 0- \J~QAtv'C:V ARf 10 h£. Ml\(\t. At(lf.R. :·tff-;:' .. 
JYfT t cF i\>tttS T~A eqn\rl.\.. FuP_':tlbe~ 11\,S i f?.UC.'l ttOt\.S \IJ.\ l Pt':-'Pltt•~,·,n'kp 
As S6<:.N AS POSst e.Lb ~ f'-tE Pll ~tWll Y 'Tf\Kll\l(,- s·1 t.f.S. ··ro Pt\.O~l~G­
(UtrTHf~ Rf:K~{)Y.. 

t<E.~»e:. """" L. P~"t'fcN 

tfrt P•t ...... . ,., ..... ., .......... . 
., ', .~ '' 'f I ·• l {I ':;."'''. ~1···.~ * \............. ~· I 
I~~.!~!!."' :Y .. ~:· .. ~..'·.:::.1..\:·.r.,~.~;·:.~ .. ~ ..... ~ .... ,. .. /\.? ... ~· .. ~·: .. • .... · .. :.~:.~I!~ ..... ~.·.~ ........ /\:',;',~.}·.~.~(.:~~.~ ....... -~~:~~---~~ .... ,, .. •·I·' ,., ............ _ •.. *"'·--·~ .. , ..................... . 

-



.... 

. i 
j 

! 

United' States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

WASHINGTON, D.C. 20242 

_V'? 

IN REPLY REFER TO: 

-·· 

BCCO 3401 
EEO 

Mr. John A. Buggs 
Staff Director 
U. S. Commission on Civil Rights 
Washington, D. C. 20425 

APR 2 51974 

. __..·_ Dear Hr. Buggs: 

Further reference is made to your letter of June 19, 1973, pertaining 
to recommendations baseci on information developed in hearings in 

·Albuquerque, New Mexico, and Phoenix, Arizona, on the civil rights 
problems of American Indians in the Southwest. 

It would appear that the Bureau of Indian Affairs is exceeding your 
recommendations Nos. 1 thru 4 concerning employment, promotion, and 
reassignment of Indians, even to the point of being unable to satisfy 

. the requirements of the Civil Service Commission in the field of 
. _ .... ~ _ _ _Equal ED1ployment Opportunity. It is a matter of record that in the-

·' Bureau .qf Indian Affairs an Indian has preference,· by laiv ,· in- appointme· 
provided the candidate has established proof that· he or she is one­
fourth or more Indian and meets the minimum qualifications for the 
position to be filled. (25 U.S.C. Section 472). This legislation 
directs the Secretary of the Interior "to establish standards of health, 
age, character, experience, knowledge, and ability for Indians who 
may be appointed, "tvi thout re2:ard to civil service. la"tvS, to the various 

-positions maintained, nm.;r or ~ereafter, by the Indian Office; in the 
administration of functions-or seryices affecting any Indian tribe. 
Such qualified Indian shall hereafter have the preference to appointment 
to vacancies in any.such position." 

In the case of Freeman vs. Morton the U.S. District Court for the 
District of Columbia issued a summary decision which reads as follows: 

-'"It is accordingly ordered this1 -21st day of December 1972, ,..J·­

that all initial hirings, promotions, lateral transfers, 
and reassignments in the Bureau of Indian Affairs as well 
as any other personnel movecent therein intended to fill 
vecancies in that agency, hcwever created, be declared ~---· -~ 
~c\·~:-:.·~·~d ::y 25 l.T.s.c. :~2ct~c:1 ~7'2 T.-:~1i~~-. :--::~,Ji.rr::s t~._.._: 

pre f.~re:ncc ~~ ~f ~c:-::t::d qu~lifit..d :ad ian c~:1Jidilt~s. •r 
I /J f ·-·~; 
l'~xc .. v(../ 
f ··; 

·-! 1 

/' 
-. -- - . ~ . ~ ... . . .. -- . - .. --··· - . -- ·- . -
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Recommendation 5 is being met by the inclusion of a standard condition 
in all contracts directing attention of bidders to sections 70l"(b) (1. 
and 703 (i) of Title VII of the Civil Rights Act of 1964 which provide: 
that preference in employment may be given to Indians living on or 
near an Indian Reservation. 

Recommendation 6 is adequately covered _in existing regulations and 
we are prepared to move decisively if and when any substantiated 
cases are brought to our attention. Action needed to improve the 
Indian eduational system administered by the Bureau of Indian 
Affairs. 

.. 

1. Participation of Indian parents and community groups in -
the education programs operated by the Bureau of Indian 
Affairs is both encouraged- and- facilitat€d.. Indian coni-:: 

., munities have the opt·i·on of· -contracting with .the Bureau 
for the management and operational control of schools · 
serving their co~~unities. In 1973-74 there were 14 
schools operating under such contracts. The Bureau has 
also contracted with Indian groups for the operation 
of summer programs, ESEA Title programs, pre-school pro­
grams and for the administration of higher education 
assi~tance programs and Johnson-O'Malley funds. A 
total of more than $48 million in education funds was 
expended in 1974 through contracts with Indian groups 
for education services and materials. This represents 
an increase of $32 million over 1973. 

In addition, advisory school boards are functioning at all 
Bureau schools. All schools with Title I programs have a 
parent advisory council. Special training is provided for 
school board members to help them function more effectively. 

: ... .. ~ . ' . -~"" 
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2.. The number of Indian personnel at some levels of the 
BIA school system has been limited by the availability 
of qualified persons. Yne Bureau's rapidly growing 
higher education assistance program is helping to 

- correct this. Of the more than 13,500 IndLm-' college· ... :> · 

students receiving assistance in 1973-74, more than 
one-fifth are majoring in education. One phase of . 
this program is no1,r assisting approximately 85 students 
toward post-graduAte degrees in education administration. 

Career opportunity programs in the Bureau schools are 
also providing Indian aides the chance to obtain college 
degre.es l>hile continuing to earn a salary. Nost of these 
programs per~it aides to become certified teachers in 
four years -- a substantial development of their OWl'!. 

potential and a valuable contribution of more Indian 
teachers in the Bureau schools. 

3. It is now required that all schools receiving Johnson­
O'Malley funds have an Indian advisory committee which 
participates in the planning, development and monitoring 
of the programs for which J ohnson-0' ~falley funds are 
used. The amount of Johnson-O'Halley money used for 
special programs, as opposed to basic school support~ 
has increased substantially in recent years. Basic 
support is still necessary, however, in some areas. 

: -··y9u have touched upon some 'of my major concerns irt the adrirl..nistration ~ 
--., of.Ind1an Affairs and I appreciate the opportunity ·to comment ·an: the ~ ·· 

recommendations of the Civil Rights Commission staff. Please be 
assured of my continuing interest and com~tment to providing service 
to.the Indian people in a competent and equitable manner. 

Sincerely yours; 
-- ---- ~.;--:... - . . . . .. 

_______ ..._ .... _. 
' 

\ 
Commissioner of Indian Affairs Acting Deputy_ 

... ·, 
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Appeliant's reliance upon our drcision 
in liartig-h v. Latin, 158 U.S.Jq.p.D.C. 
28~, -185 F.2d lOGS (l~t73 ), is mi:;pbccd . 
In the two cases decided by our opinion, 
orders of certification to the Superior 
Court were reversed for error in the in­
terpretation of the Supreme Court deci­
sion in District of Columbia v. Carter,_ 
409 U.S. 418, 93 S.Ct. 602, · 34. L.Ed.2d 
613 (1973). In neither case k1d the de­
fendants disputed the pl:-!intiffs' allega­
tion that the amount in controversy ex­
ceeded $10,000. ?IIore'over, in both cases 
there were allegations of severe physical 
injuries and nssaults committed by po­
lice during incarceration, and in both 
cases medical assistance was sought and 
sl1o\Vll on the record. 

Appellant also proposes that the Dis­
trict Court erred in certifying the case 
so promptly after District of Columbia 
\•. Carter, supra, that appellant was de­
prived of the oppol'tunity to assert juris­
dictioi1 under a separate statute, -12 U. 
S.C. § 1981 (1970)P •.vhich provides for 
juri:;cliction under 28 U.S.C. § 1343(1) 
(1~70) without a minimum jurisdiction­
a! amount. Appellant argues that he 
\vould l1ave reformulated his complaint 
in the face· of the Ca rtcr decision. He 
admits, however, that many of the facts 
supporting a reformulation into a § 1981 
action, a private suit for racial discrimi­
nation, arc not in the record p!·c.sently. 
Nowhere i:1 the present ple:-~di;1~s is 
tk~rc an allegation of racial discrimina­
tion. Nor do we find any precedent in 
law or basis in policy for requiring a 
trial court to consider whether some set 
of aclditional facts might be pleaded 
which would preserve federal jurisdic­
tion before that court certifies a case to 
a local court. Appellant had :-1lready 
amended his complaint once, and ueposi-

In the lnttl'r case, there was testimony thnt 
after 1lctcntion in a h:H·k room of n ~roecry 
store for some twenty minut.:os for que~ti0n­
in;~. the Johintiff was "hp:t!'ri<'al ant! in 
tcnrs." In both case~. rnor!'Over, thr·rc seems 
t<J have been no probable cause for the de­
tention. 

12. All pcr~rJUs witl1in the jnrisuiction of the 
United ~tatc::1 1<hnll hnve the ~;nmc ri.!'ht iil 

tions . had already been taken by both 
parties. Surely, if facts amounting to 
racial discrimination were in existence, 
the appellant had h:.td opportunities over 
the seven months of litigation to bring 
them before the court. 

We find no abuse of discretion in the 
District CourL Order of certification on 
the record before us. Accordingly, we 
affirm th:-~t order. 

' So ordered. 

Enol:t E. FREE:\IAl\, on behalf ot herself­
and all oihers similarly situated 

v. 
Roger-s C. B. :.''t!ORTOX, Secretary ot the 

Inle.rior, et aJ., 1\ ppellants. 
No. 73-1409. . 

United States Court of Appeals,. 
District of Colum~ij·a ircuit. 

April 25, 1974. ------, 
Argued Feb. 21, 1974.\ 

Indian employees of BIA sought de­
claratory judgment that statute relating 
to Indian preference in fil!ing of vacan­
cies within the BIA applied to lateral 
transfers, promotions, and training, as 
well ns to initial hiring. The District 
Court for the District of Columbia, 
Howard F. Corcoran, granted ('mployees' 
motion for summary judgment as 
to lateral transfers and promotions, -
and Secretary of the Interior ap­
pealed from the ruling with respect to 
lateral tr:-~nsfers. The Court of Appt>als, 

every ~tate ancl 'J'(•rritory to make and en­
force t•outru<:ts, to sue, he partie:;, ~:i\·e ev­
idcn~:e, nJHI to the f111l nnrl cqunl bcm·fit of 
nil law.~ nnd pro•·ct•<lin;:s for the security 
of pc-r~uns nnrl property ns is t'DjoycJ by 
whit<' t'ilizens, 11nrl sh:1ll '>e subjeet to like 
)mnishm('llt, ·pain«, prnnltics, tn.xes, lic·ens· 

c.~. nn•l t>x.u•tions of c1·cry kinr1, an<! to ,J<O 

othH. 
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Christensen, Senior District Judge, held ing of vacancies within administrative 
that statute applied to lateral transicrs arency for emergency situations, or 
a~ well as to hirin~s and promotions; transft:r of nonprefcrrcd employees rice­
and that statute did not grant Comrnis- es~ary to mainbin efficiency, solution to 
sioncr of Indi:m Affairs the rig-ht to the J•rol!lem must come from the legisla­
make ·exceptions to the policy for ex- turc and n9t the judiciary. 
ceptional ndministraliYe or management 
reasons. 

Affirmed. 

!. Indians C=>-l 
Statute giving preference to Indians 

in the filling of \·acancics within the 
BIA applies to all appointments to fill 

,vacancies, whether filled from within or 
without the bureau and whether effected 
through initial hiring, promotions, re:ts­
sir,nments within same office, or lateral 
transfers from another office. Indian 
Reorganization Act, § 12, 25 U.S.C.A. § 
472. 

2. Indians C=>-l 
For purposPs of statute gidng pref­

erence to Indians in the fillin~ of vacan­
cies in the BIA, whether a vacancy ex­
ists depends upon whether a position i!': 
vacant nnd susceptible of being filled, 
not upon how It is filled. Indian }{eor­
ganization Act, § 12, 25 U.S.C.A. § 4.72. 

3. Indians C=>4 
When position in BIA is Oj)Cn, need­

ing to be filled, there is a "\·acancy" in 
. contemplation of statute giving prefer­
ence to Indians in the filling of vacan­
cies, and if the position is filled by 
transferring to it an employee from a 
position of similar sta~us elsewhere 
within the BIA, that employee's former 
position also becomes a "vacancy" to be 
filled with due regard for, the Indian 
preference. Indian Reorganization Act, 
§ 12, 25 U.S.C.A. § 472. 

See publication 'Yords noll Phrases 
for other judicial constructions aud 

. definitions. 

4. Constitutional Law ~70.1(12) 
If there arc no reasonable adminis­

trative or management alternatives to 
violation of mandated prefcrc;;ce in fill-

5. St:ttutes <>21!) (4) 
Any conflicting administrati\·e in­

terpl'etation must yield to clear provi­
--...... 

sions of a congn·ssional act. 

6. Indians C=>-! 
Any ambiguities which might be 

percei\·ed in statute providing prefer­
ence for Indians in appointment to va­
cancies within the InA should be re­
solved, reason permitting, in fa·;or of 
the Indians. Indiiln Reorganization Act, 
§ 12, 25 U.S.C.A. § 472. · 

7~ Indians G=>4 . 
Statute giving preference to Indians 

in the filling of \"acancies within the 
BIA dces not gi\'C Co:nmissioner of In­
dian Affairs discretion to make limited 
excer:t ions with reference to lateral 
tr:msfers or promotions, e\"en when 
Commissioner expressly finds the excep­
tion to be in the best interests of the 
Bureau. Indian Reorganization Act, § 
12, 25 U.S.C.A. § 472. 

Eva R. Datz, Atty., Dept. of Justice, 
with whom W<:llace II. Johnson, Asst . 
Atty. Gen., Harold H. Titus, Jr., U. S. 
Atty. at the time the brief was filed, 
Leonard Belter, Asst. U. S. Atty., and 
Edmund B. Cbrk, Atty., Dept. of Jus­
tice, were on the brief for appellants. 
John A. Terry and James F. ?llc~·.rullin, 

Asst. U. S. Attys., also entered appear­
ances for appellants. 

Patrick F. J. Macrory, Washington, D. 
C., with \\'hom Stuart J. Land, Washing­
ton, D. C., was on the brief, for appel­
lees. 

Before BAZELON, Chief Judge, Mc­
GOWAN, Circuit Jud:rc, and 
CHniSTE!\SEX,* llnited States Senior 
District Judge for the District of Utah. 

• Sitting !Jy de·,.,;:>l!tion pursun~t to ~S U.S.C. § ~!)l(d). 
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CHRISTE~SEN, Senior. District 
Judge. i 

This is an appeal by defcndants"appel­
lants Rogers C. B. !\lorton and other of­
ficials of the Bureau of Indian Affairs 
(BIA), from:! final order of the United 
States District Court for the District of 
Columbia granting- summary declaratory 
judgment in favor of plaintiffs-appellees, 
Enola E. Free-man and three other em­
ployees of BIA, "that all initiaf hirings, 
promotions, lateral transfers and reas­
signments in the Bureau of Indian Af­
fairs as well as any other personnel 
mo\'ernent therein intended to fill \'acan­
cies in that agency, however created, be 
declared go\·erncd hy 25 U.S.C. Sec. ·172 

" This srction, which was a 
part of the Indian Reorganization Act of 
1934 provides as follovrs: 

Standards For Indians Appointed 
To Indian Office 

The Secretary of the Interior is di­
rected to establish standards of 
health, age, character, experience, 
knowledge, and ability for Indians 
who may be appointed, witho11t reg-ard 
to civil-sen-ice laws, to ~he various po­
sitions maintained, now or hereafter, 
by the Indian Office, in the admin!s- · 
tration of functions or services affect­
ing any Indian tribe. Such qualified 
Indians snall hereafter ha\·e the pref­
erence to appointment to vncancies in 
any such positions. June 18, 1934, c. 
576, § 12. 48 Stat. 986. 

From the passage of tl1e statute until 
the institution of this suit the Burcn.u 
had narro\Yiy applied this preference 
proYision by construing the term "ap­
pointment to vacancies" to mean initial 

I. In n<ltlition to <l<'elnratorv r~>li<'f th~> amr.nu­
ccl complaint soug-ht proltihitorv and m::ndr.­
tory injuJ•dio:ls, as well as dam;;::cs. For pur­
poses uf tltc·ir motion for summarr jn<h:m<·nt. 
how<'rcr. plainr!ifs wail·<'<! nll relid utltc·r th:m 
n dN:larat ion of tlteir prdercntial ri;::ltts in 
the ar('as of promotion, lateral trau~fcrs an<! 
training. 

2. 'fhe district ro11rt rcjr•('tc<l npp~ll<·0s' daim 
tlwt the }lrl'fercnce ri;;l1ts in•·lnr!Prl pref~rcn­

tial dt·sign:Jtiou for truining nssi;:-nmcnts. .Ap-

• 

hirings cnly. Appellees were, and pre­
sumably still arc, employed by the Bu-­
reau of Indian Affairs. Each at one or 
more times during her employment ap­
plied for a:osir:nmcnt to a vacant position 
within the Bureau, had been classified 
at least as "qualified" and in some cases 
as "well qualified" or "best qualified" 
and was denied the position when a 
non-Indian was dn'n the assignment. 
ln some instan.::es the non-Indian had re­
cei\·ed a lower qualification rating than 
the Indian :1pplicant. Challe!lging this 
construction as altorether too grudging, 
apJ)ellees asserted in this action that the 
Indian preference applies to all appoint­
ments whether fiilecl from within or out- . 
side the Bureau, and whether effected 
through initial hiring, promotions, reas­
signments within the same office or lat­
eral transfers from another office. 

While this action was pending the Bu­
reau issued a revised policy statement 
allowing Indians a preference not only 
in hiring but generally in promotions, 
transfers from outside the Bureau and 
reassignments within the Bureau which 
impro\·cd promotion pro:;pects. Purely 
lateral reassignments within the Bureau, 
however, were excepted from such poli­
cy,· as were promotions with respect to 
which the Commissioner found a "waiv­
er" of the general policy to be in the 
best interest of the Bureau. Plaintiffs 
limited their claims for relief to a decla­
ration of their preference rights.l The 
ruling of the district court that the In­
dian preference did not extend to train­
ing opportunitiec:; is not in q-uestion.: 
Neither party has atta.::ked the prefer­
ence on civil righ.ts or constitutional 
grounds.3 Furthermore, the parties 

pel](,f'.S took no eross·appcal. Sec Pc<l.H.App. 
P. 4(a). 

3. During- the proccr<ling-s below ll thrre-ju1lge 
court in Xcw !llcxit'O, not rcndting- the consti­
tutional :~sue prcsr·nff'll, rnlrd that the st~lute 
ronstru<'u hrre was implif'rllr reprnkd by tlteo 
Ci\'il Hi~:ltts A•·ts of l~){i4 nntl Hl72 (-12 U.S.C. 
~ ~(i(o{)c-2 as anH•nrlr<ll. !llll!wnri v. )lorton, 
:l:ll F.~upp. li'\:'i (D.:\.~I.lfJ73). The ll]l)llira­
tiun of t!tat rnliu;: h:t>S h('(•n stayl'll Jl<'!lclitts; ap­
Jl<'lll to the Supreme Court, where Jtro!,rtble 
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agree that all of the controlling facts ap­
pear without dispute of record and th:1t 
the case was ripe for n·solution by smn­
mary judgment one way or anot!HT.4 

The Tenth Circuit holding that the Indi­
an preference docs not appl)· to reduc­
tion-in-force situations:; has not been 
questioned in these proceedings. And 
the parties haYe acC'Ct'ted the definition 
of "Indians" as those: of one-quarter or 
more Indian blood 6 as valid and as 
applying to each of the pi:J.intiffs for the 
purposes of the sbtute. As a conse­
quence of these circurn·;tances the issues 
presented by the parties and to which 
we shall . limit fl!-rther discussion arc 
narrow and apparently of first 
impression: 7 

juris(liction Ions hct:>n not•3l. 41-l L'.K 1J.J2, 
9-t KCt. SH3, :.;n L.Etl.2·l !10 (1~l7:~). Extci't 
ns it docullocuts tht:> sharccl po~ition of nil JH1l'· 
ties hcfore tlois t·ourt th:Jt the Intlian pr<:f(·r­
rncc. hoii'CI·cr, it i~ rorbtmNl to n·~ohc tloc 
issue hen:-, is ,.,1li<l, it 111ny hi' more iHt<'rPJ;tin~; 
than significant to notp tLnt hotlo :OPi•<'llants'­
roun~PI nn<l t·ouns<'l rrpr•·.<emin;; nppellec~ nre 
asking the Supr('l11C Court to rrnr~c .1! a II­
cari. ~ce 42 r.~.L.\\'. 31::iS, Xo. 73-3()~ 
(1973): ld., Xo. 73--3G-J. 

4. 'fhcrc 1n.•rc extensi1·e <.lt>:n3H<ls for ntlmission 
which \l'('rC largely lliHltolli<:'ol exec))( as they 
c·nlle(l for<·onr·lusion:-; of law. 

5. Jllel<calcro Apadw Tribt:> ,._ Iliekel. 4;3~ F.2d 
95G (lOth Cir. 1!l7o). r·ert. denietl. ~01 1·.~. 
9Sl, !H S.Ct. ll!l:i. ~~ L.f:,l.~•l 3:):3 (1!171 ). 

6. Employees cli;;ihle for Indian pref<'rC'n<·c nrc 
those with Ollt:>-fonnh or more dc;;n·t• Inolian 
blootl, n•,;ar<ll('.~s of the typt:> of app<.intmPHt 
they ha I'C rceci Htl, :Uttl tlou><' ernpiQ_,·ees 1\'i t lo 
~~~scr (IPgrct• of Jr,•lia:J bkoc.tl to wl.~m--iird­
crcncc was cxt('n,J.:-d :1t ti1P time of nppoint: 
rnent •. 44 HIA :\Ianu:-~1 71>:. 1.2. -·rns-rio.terl 
in the ~!annal thnt there ar" a f<'w in<lil"itlowls 
in the lnttl'r ente;::or.\· who were llJI!'Oillteu VI!· 
fore the ont•-fourth lndian hlood rc•luirl'mC'nt 
went into cfff'f't. 

7. Tlois t-ourt's clc<'ision in F:~ss \', (;rfly, Vl 
l".~.App.]).f'. 2S, 1!17 F.2.J .'i.'\7, cert. cl('uied, 
34-1 t:'.S. .'-3!l, 73 !'.Ct. 3ft. !l7 L.DI. (i.'J:l 
(191)2), involn••l :t rt'<lUl'tiron-in-forr·e )lro!.!crn 
o( veterans in tlte c-ont,xt of n si:.;roifio·antly 
different ~tntutc nne! tht:> rule mnkill!.: power 
of the Cilil !"cniet' f'onHnis~ion. ;II .. M·alrro 
Apa(·lte 'fribc ,._ Jfit-kt"l, .):]:.! F.2tl !r:;r; (lOth 
Cir. l!l701, c·crt. clrllit•cl, .J•)I J'.K !1.-;:1, !11 :-:.('(. 
nn;;, !!.'\ L.Et!.~d :n:; (Jf•il ), SII[Jrll, nl<o 1\'a, 
a rc<lnetion-in-ioiTc ('fl~•· alrloou;::h irn·ulvi11;: 
Indians; the ('OUrt loeltl that "appointments 
to vnrancies" were not inl'olve<l ~;o ns to in-

"99 F.2d-J2 

I. Docs 25 U.S.C. § 472 apply to 
transfers and reassignments within the 
Bureau of hrdian Affairs which are 
purely lateral? s 

II. Docs that section allow the grant­
ing of exceptions to the preference poli­
cy with reference to promotions, as well 

,as with respect to 13teral transfers or 
reassignments, for exceptional adminis­
tratiYe or management reasons? 

I 

[1) The appellants argue that the 
district court's order is erroneously 
broad bf:'cause it gives Indians prefer­
ence "eYcn as regards purely lateral 
reassignments where a job 
and/or its occupant is merely relocated." 

voke (•ontrol by SPI'!iun 472. :.I:uwnri "·~lor­
ton, 3~o!) F.~upp. 5'>:) (D.:"\.:\!.1!)7~). SIIJlra, 

expres;;ly cx..Jnch•s our prohlem from r·onsi(lcr:t­
tion hy !hi' following laugnn;:;r: "TLe l·nited 
State lJistrid Court for ti1C Di~tritt of Colum­
bia ha(l hcforc it the question of 
whether or not st·t·tion 47:! p1·e the plaintiff 
n prcfcrc·nce OI'Cr all non-lnolian rrnployt:>('S in 
the Bureau of Inoli:w Affairs with rcspe<·t to 
promotions, reas~i::nnocr:ts to ntcnnt positions 
within tile HI A. flllcl to assignmc:ots to avail­
nhle trainin;; positio11s . 'l'he district 
court in Frf'Pmnn hrhl that st:>dion 472 requirecl 
the [)rcfNrnce be gil'cn in promotions nne! rc­
nRSignmcnt.~ to l":tc·ant [lositic•ns within the 
Burcnn \\' e clo not clcci<le whctlocr 
tht• prefen'lli'C is ns hror~tl :os the court in 
Freeman ,._ :'>forton in<li<'ntcs. It is suffic·ient 
to permit consi(lcration of the basic issue to 
obsene tklt no oooe clonllen~es the npplieation 
of the [1rdcrcn(·c nets to initinl hirin,c: nml 
irulced the 11·ording rloes not Jlcrmit suth n 
challenge.'' 3~o!) Jt'.Sn)lll- at :i . ..;n, 

8. I. c., monm('nts of pcn:onucl wloi<'lr do not 
entail tn·o•noiions or doan::;es in salary, re­
~pon;:ihilit.'· or promotion potenti:lls, the lr~tter 
element of whi<'h nppcl1:1nts !'oncctl!' also woul(l 
justify eonsidt•rin;; thr tran.-;fcr ns n promotion. 
\\·e ~:ee difii<·ul!it:>s in an,\' ;;nth differt:>ntia­
tion: the pr:ll'tit-nl one of predi•·ting promo· 
tiouul opportuuit.v or lno·k of it in nny shift: 
the control snp..riors woulrl loa1·c tlorouglo jUtl~­
mcntal or (lisc:retionnrr nction over the np· 
)lli(•ation of the Intlian JH"f'fcren•·t:>, hy rl'nson 
of tlois lllll'<'rtain :O~J•Pct. nnol the opportunities 
for tltwnrting- tloc prcfPreiH'C itself by trans· 
{Ns of r·urrent non·lnolian cmployCf'S from· 
positions hal'in;: no 11\'Uilnhlc qualifie•l l:ulinn 
rt>pi:J(·•.'Ill<'llts to no<'nnt po~itions for which 
therr :ort• qualifirtl h1<lians n1·ailnblc. 'floe~e 

l'rohlems arc r<'cluced or eliminntctl by the dis­
trict I'OUrt ruling. 
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They rely upon statements in :'lfcscalero · 
Apache Tribe v. Hicl;el, 432 F.2d 956, 
%0 (lOth Cir. 1970), supra., and draw 
particular attention to a comment that 
"(t]he languag-e of § 472 was specifical­
ly limited to 'appointments to \'acancies' 
because of concern that the section as 

- originally drafted would allow qualified 
Indian applicants to immediately dis­
place 'white' employees of the B.I.A." 

• But. the reason Mescalero did not ap-
ply the Indian preference to reduction­
in-force situations was simply that no 
"appointments to vacancies" within the 
contemplation of the preference statute 
were in\'ol\·ed. The decl:u;atory judg­
ment under review here co\'ers only 
"personnel movements intend­
ed to fill vacancies in that (BIA] agen­
cy, howeYer created. " Under 
the ·order if no vacancies to be filled ex­
ist the preference does not apply, but if 
there is a vacancy to be filled, whether 
for initial hiring, or by or as a result of 
promotions, lateral transfers or reas­
signments in the Bureau, it does apply. 
We agree with the district court that 
this is what Section 472 means, and 
requires.9 

Vague reference is made by appellants 
to "mere" relocations of jobs qr reas­
signments of duties essential to efficient 
administration, which they imply are 
undesirably inhibited by the district 
court's judgment. It would be inappro­
priate for us to pursue such generalities 
not im·olYed in the situations of the 
plaintiffs nor defined in the record, ex­
cept to indicate, as did the trial cou:r·t, 
that only appointments to vacancies are 
covered by the preference; readjust-· 
ments in assignments or tasks not in-

9. "A 'vn<'nD<".I'' is n 'vaC'ancy' ", its opinion 
ohsc•rvc<l. "uo matter how crc·ated. Con~rc~s 

drew no <listinction-as it <·ould c·a~ily h:ll'e 
done ha<l it ''o intcn<lcd." 

10. 'fhe :.f<oKune affidavit in ~npport of the re­
quelit for a sta.v on nppral stntetl: "T-'Iternl 
reassi~lllllrnt of Hurt•:JU of Indian .\ffairs' 
rrnployres to vneaut po;;iticans are frequently 
n111<le ht~·nusc of a hrraktlown in n•lationships 
bctwren an cinployre at the :t:!~ncy l'!VI'I anti 
the tribes that l1c ~enrs. Sudt brcal:tlowns 

voh·ing the creation of, or appointment 
to, vacanc_ies are unaifectcd, unless of 
course these personnel adjustments are 
used as mere subterfuges to avoid the 
statute as interpreted here. 

The most persuasive situation for· an 
eHeption to the preference was specifi­
cally presented only after the entry of 
the court's order, in connection with the 
application for its stay: 1° circumstances 
dictating the transfer of a particular 
non-Indian employee because of prob­
lems beyond his control or when his 
safety or continued effectiveness is 
threatened, for example. Even though 
such a necessity may be thought not to 

·justify disregard of the preference in 
any lateral transfer to an existing va­
cancy, appellants argue that at least an 
exchange of positions would be proper to 
meet such an emergency. This lateral 
swapping of positions would bring into 
more acute question the meaning of "va­
cancy" . as well as "appointment". 
\Vhere two employees of identical status, 
with the approval of their superiors, 
merely exchange positions it is suggest­
ed by appellants that there would be no 
vacancy with respect to either position. 
Of course if this device were to be em­
ployed to shift an employee contemplat­
ing retirement or promotion from a po­
sition having an available Indian re­
placement to a position (on a different 
reservation for example) having only 
non-Indian replacements available, ob­
viously the intent of the statute under 
any view would be defeated. Yet appel­
lees say that the RIA should be permit­
ted to utilize in good faith this theory of 
exchange of positions without applying 
the Indian preference. 

usually result from eorulitions o,·cr whic-h :m. 
<'lllJ•Ioye!' has no <·ont rol. Th~H· ~ituations rc· 
qnir<' that the· t•mp!oyPc he mon•ol as qni<'idy 
as po;;sible to anai<l further ali,•uatinn of the 
tribe. nnol Ol'o·nsionally, the threat of physil'al 
violrnrc to tl11• ruqo!o_yf'e nnol hi:; family. \\'hen 
n qualifirol Indian c·aJHii<latc is :nail.tb!.~ for 
the position to wlti<·h n nun-Tndi:tn r:nployce 
mny be rem;si;.:nPol under tltf'sc l'ircurnstan~."~:s, 

it hp<·omcs iii!J)()ssiLle to move the non·Indinn 
cm!Jloyee." 

i 
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[2, 3] As tempting as this continued appellees do, that "appointment" refers 
softcuing of the statut.:? may a1)pcar, \VC not only to initial hiring, but also to 
cannot appro\'c it. That would require promotions. while maint:-tining that the 

' an unacccptal;lc torsion of the term "va- term docs not include lateral transfers, 
caney" or the word "appointment", or would be to only sclcctin?ly accept the 
both. Whether a \'ac<:ncy exists depends contended-for meaning-, but largely to 
upon whether a position is vacant :md reject it to coincide with previously an­
susceptible of being filled. not upon how • nounced policies and the exigencies of 
it is filled. Acc:o!·ding to appellants' ar- this suit. 
gument, for example, if an employee in 
office A should retire, his former posi­
tion would be vacant only if his replace­
ment were either promoted to that posi­
tion or hired from outside the BIA to 
fill it; the determination of whether a 
vacancy occurs wo•.dd be delayed until 
the vacancy no longer existed. We be­
lieve J ndgc Corcoran correctly reasoned 
that when a position is open, needing to 
be filled, it is vacant in the contempla­
tion of .the statute, and if the position is 
filled by transferring to it an employee 
from a position of similar status some­
where else within the BL\, that em­
ployee's former position :dso becomes a 
vacant position to be filled with due re­
gard for the Indian preference. 

Appellants' approach to the word "ap­
pointment" is to say that the word lnts · 
come to mean, through custom and 
usage in civil service c-ontexts, "initial 
hiring from outside", and it is suggested 
that this was the meanin~; intended by 
Congress in using the word in the statu­
tute. It is interesting to note in pass­
ing, as the record indicates, that Civil 
Service practice now accepts promotions 
as "appointments". But here we are not 
dealing with Civil Service application 
but practices expressly intended to de­
part from them. The Secretary is di­
rected "to establish standards 
for Indians who may be appointed with­
out regard to civil-service laws 

. ,. · Furthermore, to concede, as 

II. "The n~sult [of pn•sent l'hil sl'nke rules} 
has lwen tl~:ll tlte lrulians J.u,e he<'ll ~:ivcrr no 
opportunilr to l•nncll,• their own nffairs or to 
he traiur·•l in tll••ir own !lffnir~. This hill, we 
tlliuk, ~:in·s t!.£!111 the opportu!rtty to whidr 
tll!•,l' :rrc l'ntillt·•l . '[T!o mnkc the In· 

[ 4] Except in extremely exceptional 
circumstances a non-Indian would be 
transferred out of an existing position 
only if, taking into consideration the In­
dian preference, he could fill legally an­
other vacancy because of the unavailabil­
ity of a qualified Indian. If he were 
thus laterally transferred, then his 
former position would become vacant, 
subject to being filled also in a manner 
consistC>nt with the Indian preference. To 
bend this interpretation of the statute in 
an effort to accommodate its contrary 
terms to extraordinary situations cm·is-· 
aged by appellants would not be justi­
fied. l\Iany administrative adjustments 
already haw been uecessary, and more 
should ha\'C been made earlier, to 
achic\'e the purposes and mandate of-the 
law. If there are no reasonable admin­
istrative or management alternati\'eS to 
dolation of the mandated preference for 
meeting the situations discussed-and 
the record ialls far short of demonstrat­
ing that there are not-the problem is a 
legislative and not a judicial one. In 
view of the legislatiw history it docs 
not appear likely that it will be weak­
ened by Congress for insubstantial rea­
son; more to the point, it is not within 
our province to do so at all. 

Relevant lcgislntive history disclosed a 
congressional int(!nt actively and posi­
tively to establish, through an orderly 
1Jrocess, Indian control of Indian sen·­
ices.ll True, Congress did not envi-

'linn11 tloe prindpnl n;.:cntH in tlrl'ir own eco­
nomio· llfl•l r:wi:Jl salvntion nwl 
pro~r~>-sh·o>l.r r!'oluo·c• nne! lar;.:<!l\' •I•••·Pntrnlize 
lire JH)WNS of tlre Frol~r11l I11clian ~(>nif·e." 

~lrllluranolum on ~- ~'j;-;:; hy .ful111 ( 'ollio•r, <'om· 
missiurwr for Indinn Afinir~;. rcpriute<l in 
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sion the mass termination of all non-In­
dian employees,12 but there can be little . 
doubt that traditional civil sen-ice secu­
rity for non-Indi:ms in the Indian r.cni­
ice was deliberately subc.rdinated to the 
objectives of the 1ndian preicrcncc.I 3 

We conclude that the d1~.trid court 
correctly determined the reach of Sec­
tion 472. 

II 
Even assuming, as we ho!rl, that the 

Indian preference applies to lateral 
transfers in connection with which va­
cancies are to be filled, app.:llants con­
tend that the Commissioner of Indian 
Affairs has a di.scretio!l to make limited 
exceptions with rderence to lateral 
transfers, as well as promotions when 
this is expressly found to be in the best 

Hearings on ~. 275:-i Before Scn:Jte Committee 
on lnclian "\ffairx, 73d f'ong., 2<1 ~r.ss., 1, l!l 
(J!l:H). 

''The definite goal [of the Act] is to 
han• In<lians el'entot:Jilr hantllin:; Cl'erytlting. 

'l'estiillonr of Couunis~ioner Col· 
li<'r, Senate Hearings, 322. 

"I1ulian progrPss nn<l nmhition will hr 
rnormou.,ly st rcngthcne<l as soon as we n<lopt 
llw principle that th~ In<liau seni(·e shall 
gro\llu::ll.'· L<:l'ome, in fw·t as weif as in nnme. 
:m ln<!ian ~rn·i<·e prP<lominat;tly in the lt:'tnds 
of ctlucatetl :md COltlJIC!ent Intlians." ncp. 
lJowanl, 'iS C'on;:rN:sionnl Tier·ord 11731 
(lD3-t). 

.. r :::,,.dion ·1721 tli reds the :-;ccr('t ary of tlw 
Interior to t•stal•!ish tJ.c ncerxs~r_y slmHlnrtls 
of lt('alth. a;::<', eharncter. experien<·c. ktHJ\\'lr.Jgp 
:tlHl ahilit_y fnr Indian l'li;::iLlrs mul to ap:.oint 
them· wi!IJO.ut r<';;ar•l . to d\'il st'n·ice bws 

This pm\'i~ion in no wn~· si;:nifies 
n disrq~anl of thl' true· merit system, l>ut it 
n<lllJJts the lilerit system to lrHliau tempera· 
ment, trninin::; allll enpal'ity." JJ. 

12. ''Tllis •locx nor t:](';lll a T:l<lienl transforma­
tion _oi'Crnidtt or tl•c oust in~ of prl'~l'nt wltitr 
cmployPes. It <loPs r:tean a pref.,rcm·e ri;:ltt to 
IJU:llifir<l I11tlinns for appointtnents to future 
\'llC':tneics in tl•c lo•·al I rulian ii<'l•l ser\'ice an<l • 
an CI!'Jinrtunit,\' to ris•• to the lti~:ht•r :Hlministra­
ti\'t• mul tt-cltni<"nl posts." Jd. 

13. " . [W]c must not blin<l onrsph·t·s 
to tlte fact tltat tltc effp•·t of this bill if workP•l 
out wonlcl nnqu•:xtion:lbly he to repluee wl.ite 
rmplor<'l'' l•r Indian prnplo~·<·rs. I do uot know 
l•ow fast, lmt nlti:nat .. ly it ou;.:!lt to go rery 
far ind,•ed." ('orn:n'r ColliN, llt':trin;:s on 
J Lit. 7~J0:2 l!<·forc Jlnusc Conunitfcc ort lndinn 
Affair:;, 73•1 Cong., 2d :O:ess., 3:J (l D:J 1). 

intert>sts of the Bureau.14 The existing 
administrative interpretation to this ef­
fect, the appellants assert, is entitled to 
great weight in view of such cases as 
Udall v. Tallman, 380 U.S. 1, 85 S.Ct. 
7~2. 13 L.Ed.2d 616 ( 1%5). To the con­
trary, we consider appellants' contention 
weakened by the fact that shortly before 
its present position was taken it was 
Bureau policy not to recognize promo­
tions as falling within the purview of 
Section 472 at all. The contention is 
rendered suspect by the illogic of read­
ing exceptions into the statute with re­
gard to promotions and applying an in­
flexible rule concerning initial hirings,I5 

is further thrown into question by a cer­
tain confusing ambivalence in appel­
lants' position even during the final 
hearing below,16 and is dissipated by a 

14. " . It is tl•e polir·y for promotional 
•·onsideration th:tt wlt(•rf' two or more e:nHli· 
llatl's wl•o nH·l'l the t•stahlishr•l IJnaiifi<·ation 
rc1Jnirc111ents nrc a\·ailn!.le for filling- n nv·nt_l· 
<'.\·, if one of them is an Iudi:Jn, he shall he 
::ivcn pn•ferpn:·r in fillin;:: till' ,-:wane)'. In nc· 
•-or<larwe with the polie~- statemPnt apJlrO\'f?<l 
!J.\' the Seeretnrr. tl.r Comrni>"iuncr ma.v grant 
execptiom; to this polir·y b_,. npprol'ing the sc­
ledi{>n nll!l appointm<'nt of non-In<li:ms. when 
Ire •·on5i•len; it in the b<'st interest of the 
JJure:tu." -1-1 I ;I A )Janual :)33, 3.1 (ns amend­
e•! June 2:;, l!J7:!). 

15. Appellants ass.nrt' us ill their brief that "it 
is not eo;ttended I hat there is tli!'cretion to 
rnnl;e t'X•·eptions as r<';.;:u<ls initial hiring" hut 
,Jo 110t atte:npt to n•t·oneile this long stautl­
ittg pn~ition with tltPir \'iew of dis(·retion n'> to 
pro:notions, althou:.;h they !lOW corwrde in gen­
cr:tl that pro111otions arc eovNe<l b:; .the Sec­
tion. 

I G~ On .Time :!2, 1!17:!. ~e<·retr,rr :I lorton ex· 
pan•led tltP r('<·o;::nition of pn·ferrn•·t•s to pro· 
motions· and tr:tinin;.:. B)· JJecrml>er :;;, 1!172, 
wht•n the mutiuns f<>r sum:u:try jwl;;tlll'nt enmc 
befor<' the distriet •·ourt the po~itiun CJf the 
clefcudants \\':ls 11101lified; tltt:>J :tJIJI:trently 
<·ont•·n<lc<l tltat while the Indian prefert·uee 
eoul<l lo<' appli<'•.l J.r tltP. I:nr.·:m to promotious, 
:-:nch appli•:ation was n0t n••plirt·d hut tlmt tlrl' 
Bureau <·oul<l :t•·•·onllllO<lnte the prrfcren<'l' to 
SJW!'ial !'in·nntstarw<·s ju,tiirin:; CXl'l'ptions, as 
w::s their ,.,,uteulion •·mweruing lateral :ts.'i~n· 
Ill<'; t s. I li t !11• c·•111 rs!' <•f t I.e 11 r;.:u !Ill' !It })(·low 
ti.P.I' tiH•n sl'I'IIH'd to witlr:lnl\\' so!!lewltat frum 
tlte <·Oll!'(·ssic>ns of thnt stat•·rnt•nt hr ar~uin~: 
that tilt' stntt:te did not lll'l't'ssarily tPqllirr. 
the prt•feren!'c to he apJ•liY.J in t•ase~ of prUino· 
tion Lut it rnn_v I.e .. ext<'l!llct! l!tl:nin ist rnt i \'l;l_r 
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comparison of the pro\'isions of prior In- to the dear provisions of the act. Even 
dian preference HtatutC's with those of though some ambiguities might be per­
the act controlling in· the circumst:mccs cPivcd under certain situations they 
of this casc.l7 As pointed out by Jud~e should be resolved, reason permitting, in 
Corcoran, the controlling- statute does fa\·or of the Indians. Choate v. Trapp, 
not say the "'Indians ma.y 224 U.S. GGG, 32 S.Ct. 5G5, 56 L.Ed. 941 
have preference'. It says: (1912).18 But ambiguities, as has been 
qualified Indians shall hereafter ha\·c pointed out, are largely confined to the 

prcfcrcnc:e' ", and "if Congress shifting position of the appellees and 
had intended to wriie di~cretionary 11ow- their predcce;:;sors who, in admini,stering 
er into the bnguare of Sec. 472 it would a statute designed in 1934 to progres­
havc done so expressly One sively correct a situation where there 
need only look at Y<erious Indian prefer- was a srn:..Jlcr proportion of Indians in 
ence statt:tes to rcCOifJJizc that Congress the BIA then than there \vas in 1900,19 

was well a\\'arc of the distinction be- ha\·e achicnd little more than the old 
tween discretionary and mandatory ac- ratio during the intervening forty 

tion." ~·cars.2u All of these circumstances arc 

[5, G) Any conflicting administrative at least as pcrsuasiYc as those in )lorton 
interpretation to the contrary must yield v. Ruiz, 415 U.S. 199, 94 S.Ct. 1055, 39 

into tlJl' Ill'<':! of promo! ions'', anrl thnt non-In­
dians "may Le. promo! c·rl otl1Pr than ns a l:bt 
r.l'sort." Later in tl11~ ar~:u111e!lt np;.c:ll:Juts' 
couusPl ar;;uc·cl ~~·ll·~r:dly I lwt ConJ;rC>s did not 
inicud to 1·uw•r JltOillotions as. distin~ui;hcrl 
frol!l initial hiring. m .. J finally the claim 
~'""lll('!l to he that tdlile the prderenec statute 
1lid r.c·ncr;lllr llPJ•l.1· to J•H•motiuns and lateral 
a~si~!llil('l•t". as W!'ll as initL1l hirin;:. n diS<·rt'­
tiOJi rt'~id<'(l in tl1c gur,•nn to make ev·c·ptions 
in (';1'iCS of O!UIIlilii~tratil·t• ('Cili\'CIIit•nc-e or llf'C'~S· 
ity. Cuun!'el for nppc-llauts thcu s:zirl: "In a 
~ituation whPre H·k•·t in~ ~omeone who is 
qunliiic•l lm! \\'lwsc (jualifir·ations ~implr don't 
match ~<Oim·ullc else's an<! where a J•ro;;ram 
might vc jcopardizctl, 1 he commissioner ma)· 
make nn c:xt·r·ption; hur. 1·irtu:1lly. that is it. 
A qu:~lifie•l llllli:w ;;rts I" <'ierence for prumo­
tiou." Latrr •·ouns,•l for r.ppclbnts sairl: 
"'Yith rt.-.ped to promCitioH we !Hc suyin;; the 
stntute lia)·s vnc:uwies, it must apply :JC-ro~s tlw 

, boarol :'\o'll' in the area of truiuin;; 
the statute sn.rs \':lmnc:ies; it is in­

npplicable to trainin;;." 

17. 25 U.S.C. § ·H. ori;;i11allr enar·wl in 1S9-t, 
28 :\_tat. 31:;, ['rorioled tklt in the> lncliall Serv­
it·e Inrlians ~hall be c•ut•lo)~r! as herolcrs, 
teaiustl'rs, anrl Jahorers, "ar11! wl1ere pra~>­

tit·ablc in nil other l'111plo,nncn1s in c·onn-~ction 
with the n;;etn·ies nrHl tltc lncliau ~enir·c. 

Scctic•n .J::i, 11cri1·erl from the .\ct 
of .June 30, JS3-I, ·l Stat. ;:_:;, prcn·irles that 
in all I'L!scs of tbC' ::ppointrm•nts of int0rpreters 

,·or other prrsuns cnrployo•<l fur tl1c ben~fits of 
the Inrli:111~. a pn•f~.-rrnc:t' ~'>l•all Lc.~;i\·en to per­
sons of l111lian <h·sc·r••t, ''if l'(ll:h c:zu he found, 
who nrc J•ro)l<!rly qunlifir·d fur the exN·utioll uf 
the 1luti{'-'." ~edion ·Hl. rkriH•l frnm t!.e Art 

.of ]lfnr 17, J.o.;'-;:2, ~:! :--::~t. s" JHuvid,·< tl:::t 
"[p]rdo•rl'l~<'•' .~h:JIInt nil tnn.·:<. ~''far n·· prnr· 
tkr.ulc. l•l' KiH·n to Indians iu the t:mploy111rnt 

• 

of drrical, IIIC>ehanicnl, anrl other help on rl'~­

l'rvntion!' awl about n~t'lldes. In eontmst, 
Scetion ·1i2. tlw most rcc-c·nt Cr)llgrcssional 
m:wrlnte 011 the subjrct. pro•;irll's thnt tl1l' ln­
di:ms in\·oh·l'd !.ere, without rt'g:Jrrl to Cidl 
SPrd1·e bws "shall hcrr;liio'r han~ the prcfl'r­
enre to appointment to v:wancil's. 

18. "But in tlH' gun•rnnH•nt's •lealin;;s with the 
Inrlians t!JI• rule is exartly the f·ontrarr. The 
eo11struction. instearl of b•·in;: strict. is lihHnl: 
douhtiul l'xprr~~iotls, instr~cl of !11•in;: resohe(l 
in iaYor of the l:niterl St:llrs, are to bc rc­
soh'e<l in fa \'Or of a weak and def~nseless 

people. who nrc warrls of the nation. anol fle­
pc-nclent wl•ol!y upon its protection nnd goo<l 
fnith. 'l'J,is ruh• of construc-tion ),as been ree­
ognize<l. witl1ollt l'xception, for more than a 
hnHCircd rears. 224 t:.S. nt fiii'i. 
Sec abo Cl•o<:taw :\ntion v. Oldahoma, :m7 
l..'.S. G::O. (i3l. (H2. 00 l:;.('t. l3:!S, :20 L.Erl.:!ol 
Gl:J. (1!1i0! (interpretntic•n of trt•aties), nnd 
Jl.:tley ''· S{·:lton, JO'l l·}.;.App.D.C. 2;Ji, 2'll 
J-'.2•1 ()20, G:2:J (JDGO) (interpretation of cxc<·n­
tive order:,:). 

19. ''Thirty four ~-l'nr~ n~o. in 1!!00, the num­
ber of I11dinns lwlrlin.: re;:11lar po~itions in the 
lnrli:1u Ser\'iCP, in proportion to the total J>Osi· 
tions wns gro:utrr than it' is totl:ly." (:\femo­
r:lllrlum e>n K 2;:-,.1 sulunittcd to tl1c :-;<.'nate 
<?o:ntnittt•e on lnrlian Afiairs hy John Collier, 
CormnissioHer of Indinn Affairs, reprinted in 
Sennte Ilenrin;:s, 81/)lra.) 

20. The rreor•l in1lio·ates thnt In<lian~ rornpriserl 
51';'0 of tla~ total numhl'r of l'l!lJI]oyces in l!Hl 
but thnt this percentagl' ll('(:rensrrl to -IS% 
in l!JGfl. In J\liO vlll.Y a little more than 
half of ull ('!llJt!Pye•~s \n'n' Indians an•! tire 
waj,.ritr of tht•se wen• cmplorerl in the lower 
·r:tnl,ing jol•!;, 
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502 c~ 499 FEDERAL r.El~ORTER, 2d SF. !S 

L.Ed.2d 270 (1974), against control of 
judicial interpretation by administratin:! 
treatmcnt.21 

In oral argument appellants' counsel 
suggested that the word "preference" 
connoted "a choice" accordin!! to some 
dictionary definition or rulings in other 
context. It was implied tbt this 
"choice" was to be made by the Commis­
sioner. -We reject this play on \vords, 
and return to the clear meaning of tqe 
Act in context with its purpose, history 
and wording-qtwlificd Jndi:ms, not the 
Commissioner, have a right to the pref­
erence in appointments to vacancies. 
The statute makes the choice. 

[7] In Mescalero Apache Tribe v. 
Hickel, 432 F.2d 95G, 959-960 (lOth Cir. 
1970), ccrt. denied, ,101 U.S. 981, 91 S. 
Ct. 1195, 28 L.Ed.2d 333 (1971), Chief 
Judge Lewis, writing for the court, rec­
ognized that the government's position 
contained "onrtoncs of the age-old [In­
dian] complaint of the 'forked tongue' 
. . . " and that the objectiYe of Sec­
tion 472 for the BL\ to "grndually be­
come an Indian sen-ice predominantly in 
the hands of eclncated and competent In­
dians" was not being realized. That 
court felt constrained to hold that the 
Indian prefereJ;ce did not apply to re: 
ducHons-iri-force because "no appoint­
ments to vacancies" were involved. Ac-
' cepting the ration:~le of Mescalero as ap-

plied to the facts there, as we have, and 
that the promotions and lateral trans­
fers involved in the case before us do in­
voh·e appointments to vacancies, as we 
must, for us to hold that the Indian 
preference established by Section 472 
need not be observed if it is determined 
impractical to do so by the Commi~sion­
er, notwithstanding, as we ha\·e noted, 

that Section 472 was intended by the 
Congress to change prior statutes which 

21. "\\·e J.ave rcco~:ni?.Nl that tl1c wci~ht of an 
o•lministrnti\'C interpretation will dcpcwl, 
nmoug otlll'r thiu~:s, upon 'its eonsistcury with 
earlier nnd later pronourwemcnts' of nn ngcn­
cy. In this instnn<·<! tl1e UL\'s surncwhat 
inron.sist<'nt posture Lcli<'s its pr<'l;ent :J"-'Ct· 

tions. In ortlcr for an n:;<'ncy interpretation 

• 

th0retofore had granted a preference 
only "insofar as practicable", would ren­
der undustandab!e a di~interment of the 
ancient grievance against the duality of 
deceit to which the Indian race so long 
reacted and \vhich it was to be hoped 
had been laid to rest by considerate 
modern legislation, including Section 
-172, We conclude that this section 
means what it says, as the trial court 
determined. 

The partial stay heretofore granted 2~ 
is vacated and the judgment and order 
of the district court affirmed. 

Dick JONES ct aJ., Appellants, 

v. 
IHSTRICT OF COLUJIBIA I!EDEVELOP· 

lU.ENT LA~D AGENCY ct al. 
(three cases). 

Nos. 73-1507, 73-11333 and 73-175.1. 

United States Court of Appeals, 
Dist1ict of Columbia Circuit. 

Decided April 26, 1974. 

Argued July 24, 1973. 

Residents of area ln proposed urban 
renewal plan brought action against the 
District of Columbia Rede\'elopment 
Land Agency, the :1\ational Capital Plan~ 
ning Commission and the Department of 
Housing and Vrban Development to 
challenge the legality of certain actions 
of the agencies in formulating and exe­
cuting plan for urban renewal pursuant 
to neighborhood development programs. 
The Uuited States District Court for the 
District of Columbia, Howard F .. Cor-

to he ~rnnte<l <l<'fcrPnr·e it must he consistent 
with t!le ('Ongn·ssiollnl 1•urpose." (Citatious 
omittc•l.) 

22: 'l'he rlistrid t"Ourt rr·fu~c·l nny stny of its or· 
dcr. but upon appli(·:ltiou of n 1'l'<'~l:m1~ we nl· 
lowe.! n Hf:1y pcuJcnll' lite Lut limited to the 
dfect of the order upon lateral transfcr11. 
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IS REI'LY REFER TO: 

0 
United States Dcpartrncnt of the Interior 

BCREAC OF 1:\DIA~ AFFAIRS 
\\'ASHI:'\GTO:'\, D.C. 20U2 

Persopnel Management 

APR 181974 

Memor and urn · 

To: Area.Directors 
Acting Director, AQministrative Services Center 
Director, Southeast Agencies .. "'>··~~·-

....... ---~. -~\,._-:··~.- '\ 
Commissioner of Indian Affairs From: 

\ .. .,. '- -. 
Subject: Guidelines to Implementation of Stay.in 

Freeman Decision 

The Circuit Court of Aooeals for the District of Columbia 
is~ued a stay order in Freeman V. Morton, No. 73-1409 on 
Nove~ber 7, 1973. 

A noncompetitive reassignment of a non-Indian employee may 
be made to a vacant position, providing it is to a position 
where there is no promotion potent5.al, only under situations 
where compelling circumstances are present. Compelling 
circu:r.-tstances are any one of the follo~·:ing: (1) For reasons 
of health of either the e:r.-tolovee or men:bers of his irnmedia te 
family, when docu~ented by-a letter from a physician; (2) 
Where, by tribal council resolution, replace~ent of a 
particular employee at an agency is requested: . (3) ~·:here the 
employee has lost the confidence of the Indian community, or 
has ceased to be effective in his position, or is subjected 
to threats or he or his familv is under duress from the Indian 
community. ~\7hen filling the vacancy created by the reassign­
ment, a vacancy announcement will be issued and the present 
policy in granting preference to Inqians will apply. 

Reduction-in-force will be conducted in accordance ~ith 
Civil Service Commission, Department, and Bureau regulations. 
Indian pref~rence will continue to be applied in reduction­
in-force. In reduction-in-force situations, employees may 
be reassigned to positions with no known promotion potential 
even though the resulting vacancy remains unfilled or is 
abolished. 

R!:C~JVED 
AI;t.~:~-!:~! ~."..!lOt-I 

APR ~ . .:. 1974 

NA\'.'~JO 
AREA OiriC6 
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A report must be sent to this office in every instance vrhen 
personnel actions are taken pursuant to the above. This 
includes a personnel action involving a change to lo\ver grade. 
The report shall include full docQ~entation on the steps taken 
to fill the vacancy resulting from t~e reassignment, or, if 
the vacancy is not filled or the position is aholished, a 
complete statement of. reasons fo':" that action. .r,, 

-··-' l • ·- ..... "' - ...... 

APR ;.;.;;. 1914 

NAVAJO 
AREA OrilCi. 



FROM MARVIN FRANKLIN ASSISTANT TO THE SECRETARY FOR 

INDIAN AFFAIRS 

TO TONY LINCOLN AREA DIRECTOR NAVAJO AREA 

BY ORDER OF THE SUPREME COURT ON AUGUST 16, 1973, THE 

DECISION OF THE COURT IN THE MANCARI CASE PROHIBITING THE 

APPLICATION OF INDIAN PREFERENCE HAS BEEN STAYED. 

ALL PERSONNEL ACTIONS ARE NOW, UNTIL FURTHER INSTRUCTED, 

TO BE TAKEN APPLYING THE FREEMAN DECISION, WHICH HAS 

HELD: "THAT ALL INITIAL HIRING, PROMOTIONS, LATERAL 

TRANSFERS AND REASSIGNMENTS IN THE BUREAU OF INDIAN 

AFFAIRS AS WELL AS ANY OTHER PERSON~EL MOVEMENT THEREIN 

INTENDED TO FILL VACANCIES IN THAT AGENCY, HOWEVER CREATED, 

BE DECLARED GOVERNED BY 25 USC 472, WHICH REQUIRES THAT 

PREFERENCE BE AFFORDED QUALIFIED INDIAN CANDIDATES. " 

Called fron~ Phoenix Area Office 4:15 p.m., 8/17/73, by Lillian in 
Mr. Artichoker' s Office. 
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r·· 0•. \ o IN 'l'HE UNITED STATES DISTRICT COURT "'" ,, '" _ ..... 
\
'· . -.> ; "' :! ., \... ' 

. . . . .} ,. 
a.~· '•": • FOR THE DISTRICT O~EH HEXICO 

... ~ : 

. I 

I' •-. . ··: 

C. R. ~ANCARI, ANTIIDNY FflANCO, 
\'IILBER'l' GARRE'.i'T and JULES 
COOPER, on behalf of them­
selves and all others 
similarly situated, 

) 
) 
) 
) 
) 
) 
) 

RECEIVED 
JUN 11973 

t=. t:. GRE.E~ufi 
ClER:< 

Plaintiff,s, 

v. -~ . 

ROGERS C. B. J•IORTON, as ) No. 9626 Civil. 
Secretary of the Interior, ) 
LOUIS R. BHUCE, as Co~missioner ) 
bf Indian Affairs, HALTER 0. ) -
OLSON, as Area Director, Bureau ) 
of Indian Affairs, Albuqu~rque ) 
Area Office, and ANTHONY LINCOLN, ) 
as Area Director, Bureau of ) 
Indian Affairs, Navajo Area Office, ) 

F l lED 
AT. J-.LBUQUERQUE 

Defendants. 

JUDGffJENT 

) 
) 

JUN 1 \973 

~ E. GREESON 
'... ... C\..ERK 

IT IS ORDERED, ADJUDGED AND DECREED that the named 

defendants are hereby permanently ·enjoined from implementing 
.. 

any policy in the Bureau o.f Indian Affairs Hhich v1ould hire, 

promote, or reassign any person in preference to another 

solely for the reason that such person is an Indian,_since 

25 U.S.C. §§ 44, 46 and 472 are contrary to the Civil Rights 

Act, and are inoperative. 

I~ IS SO ORDERED. 

REC!tVEO 
·ADMINISTrtA TJON 

JUN 7 1973 

I'<AVAJ.O 
AREA Of'FK:i 

• 

<:~ -r. ·j /-~! -r' .:r\ ~ ~ 
United States District J~dge. 

--
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In THE UNI'rED STATES 

FOR THE DISTHICT 

C. R. MANCARI, AKTHONY FRANCO, 
~-:IL~:SRT GAHI\ETT and JULES 
COOPER, on behalf of them­
selves and all others similarly 
situated, 

Plainti.ffs, 

v. 

ROGERS C. B. MOR~ON, as 
Secretary o.f the Interior, 

OF 

•I 

DISTRICT COURT 

NEH r.mxrco 

) 
) 
) 

~. 
) 
) 
) 

. ·. 
:' .. 

• I 

:,.. . 

No. 9626 Civil. 

.; 

LOUI$ R. BHUCE, as Conw1issioner 
of Indian Affairs, HALTER 0. 
OLSON, as Area Director, Bureau 
of Indian Affairs, Albuquerque, 
Area Office, and ANTHONY LINCOLN, 
as Area Director, Bureau of 

.) 
). 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Fft:ED 
AI AL!3UQUER_QU~ 

Indian Affairs, Navajo Area Of.fice, 

De.fendants. 

HEHORANDUN OPINIOH 

JUN 1 1973 
E. E. GREESON 

......_ CLERI~ ~ 

This is a class action brought by the named plainti.ffs 

on benal.f of thewselves and all other·employees- o.f the Bureau 

of Indian Affairs who are o.f less than twenty-five per cent 

Indian blood. Plaintiffs seek to enjoin the defendants .from 

i:nplementing and enforcing a policy of the Bureau of Indian 

Affairs ta give pre.ference to persons of one-quarter or more 

I~di~~ ~lccd in initial hiring, training, pronotion, and 

Plaintiffs allege that Title 25, United States Code, 

§~ ~4-46 and 472 (hereinafter the Indian Pre.fercnce Statutes)> 
' . 

a~e being improperly const~ued by the Secretary and the 

Cc:::.:"':lissioner in that these sections were· meant to extend ·a 

-1-
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preference to Indi~ns in init:lal hiring only. Plaintiffs fur-

ther allege that this expanded policy violates their rights 

under the Civil Rights Acts of 19611 and 1972, \<ihich riehts are· 

guaranteed them in Title ~2, United States Code, §§ 2000e et 

seq., and Public Law 92-261, § 717. Finally plaintiffs allege 

that tl-le Indian Preference Statutes arc unconstitutional be-

cause they deprive plaintiffs of their rights to property 

without due process of law in violation of the Fifth Amendment 

to the United States Constitution. 

The non-Indian plaintiffs are longtime employees of the 

BIA. They are teachers at the Albuquerque Polytechnic Insti-

tute, or programmers, or in computer l'lOrl-::; or teachers in other 

areas. They testified as to particular training or advance-

ments for l·rhich they had applied, and '"hich in their opinion 

'tTere denied by reason of the application of the preference 

policy. We find that the plaint~ffs demonstrated sufficient 

connection with the application of the policy to bring this 

action for themselves and others similarly situated. 

The defendants are persons occupying official positions 

relating to the BIA and are responsible for the application 

or the Acts herein concerned. 

\·Je :'ind that there arc asserted substanti~l constitu-

tion~~ ~~estions requiring consideration by a three-judge 

COU!'t. 

The United States Attorney, who appe~rs for the de-

fendants, challenges the court's jurisdiction over the sub-

ject matter. The Court of Appeals in Mescalero Apache Tribe 

v. Hickel, ~32 F.2d 956 (lOth Cir.), held that there was 

-2-
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jurisdiction under 5 U.S.C. § 10~ in that action. Here the 

plaintiffs assert jurisdiction under 42 U.S.C. § 2000e and 

28 U.S.C. § 1346(a)(2). This could be considered under the 

latter statute since the action vas against "Rogers C. B. 

Norton> as Secretary of the Interior," and aeainst ~thcr nam-

ed persons in their official capacities. As indicated> the 

United States Attorney has•appeared as counsel for the defend-

ants. However, we hold that there is jurisdiction under 42 

U.S.C. § 2000e, and any further challenge before the Depart-
.. 
ment concerned would b~ an idle gesture in the face of the 

issuance of the policy statement and its implementation by re-

gulations and orders. The issue is not an interpretation of 

policy statements or their application, but is a direct chal-

lenge to the validity of the st~tute on which the departmental 

policy is based. There is thus no purpose shOim ·,vhy any fur-

ther administrative action would serve any useful purpose. 

Mescalero Apache Tribe v. Hickel, ~32 F.2d 956 (lOth Cir.t, 

we believe, is significant on this point although it dealt 

with 5 U.S.C. § 70~ where no administrative machinery was ex-

pressly provided. 

Defendants contend that they are directed by 25 U.S.C. 

§ 472 t~ isplcment the policy of Indian preference. Section 

472 prc~~Ces as follow~: 

n?he Secretary of the Interior is directed 
to establish standards of health, age, character, 
experience, knowled~e, a~d ability for Indians 
who may be appointed, without regard to civil­
service laws, to the variouB positions maintained, 
now or hereafter, by the Indian Office, in the 
administration of functio~~ or services affecting 
any Indian tribe. S:J.ch qualified Indians shall 
hereafter h~ve the pr~f<:rencc to appointment to 
~E-~-~mcics in any such por.itions:-n-- ··- - -

-··- --. 
-·~---------
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Other statutory provisions relating to preference, al-

though less explicit, appear at 25 U.S.C. §§ ~4 and 46. 

The gist of the preference policy vthich 'precipitated 

the challenge was embodied in Personnel Management Letter 

No. 72-12, .issued by the Albuquerque Area Office of the BIA, 

'l'thich provided in part as follol·TS: 

. "The Secretary of'the Interior announced 
today he has approved the Bureau's policy to ex­
tend Indian preference to training and filling 
vacancies by original appointment, reinstatement 
and promotions •••• 

"The new policy provides as follows: Where 
two or nore candidates who neet the established 
requirements are available for filling a vacancy, 
if one of them is an Indian, he shall be gi~en 
preference in filling the~cancy. This policy 
is effective irn:uedi2.tely, and is incorporated 
into all existing programs such as·the Promotion 
Program. • 11 

The policy \'Tas officially announced and, as_ \·Te find frora 

the evidence that it is being carried out, applies the prefer-

ence in h1ring and promotions. Instances of promotional pre-
- -

ferences were testified to by the witnesses. The policy is 

thus a realit~·, and far beyond the formative stage. 

A preliminary issue relates to the val1dity of 25 U.S.C. 

§ 472, quoted above, in view of its inclusion in the hetero­

geneous I~1ian Reo~ganization Act of 1934. This provision was 

· inclu~&~ ~~ the Reorganiza~ion Act together with other sec-

.. 

tions ~·.-:.:!.c!; r-elate to a variety of subjects. In one of the 

sections, now 25 U.S.C. § 478, p~ovision is made for subnission 

6f "the Act" fer acceptance or rejection by the various Indian 

tribes: This voting section (478) on its face would-appear to-­

- make the application of section 472, with which we are h~re 

concerned, optional with individual tribes by requirin~ a 

• 
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special election of the adult members of the tribe to vote on 

the application of the entire Act. 

The Reorganization Act was submitted and voted on and 

was rejected by a considerable number of tribes. This rejec-

tioP. and acceptance tribe by tribe creates some uncert2.inty, 

but·a c~reful reading of the other sections, as well as are-

view of the Congressionaltistory of the Act, convinces us 

that the elections were to be only for the purpose of accept-

ing or rejecting sections 476 and 477 of Title 25, 48 Stat. 

987-88. For example, we cannot believe that Congress intended 

all the Indian tribes to vote on the extension of boundaries 

o~ the Papago Reservation (section 463a, 50 Stat. 536), on 

the Secretary making rules and regulations for the operation 

and manc..geraent of Indian forestry units (section 1!66, 48 Stat. 

986), or on appropriations for vocational and trade schools 

(section 471, 48 Stat. 985), or on other provisions found in 

the Indian Rcorganizat~on Act. It is difficult to see ho~ 

_ under any ether construction the J:.ct \'iould be valid. 

Senator '·!heeler, one of the sponsors of the Reo!'gani-

zation Act, made the following remarks in his discussion of 

sections 476 and 477 of the Act: 

"The third purpose of the bill is to stabi-
14~~ the tribel organization of Indian tribes by 
ve!~!~g such tribal organizations with real, 
~~;~~~ limited, authority, and by prescribing 
c..::::::::.i-;;ions \·:hich must be ;;lot by such tribe.l or­
ga~~zations. This prevision will apply only if 
a ~ajority of the Indians on any Indi2.n reserva­
tion desi~e thi~ sort of organization. As a mat­
ter of fact, how~ver, it does not chanGe to any 
g:::-eat extent the present t:r5.bnl organization, 
e:<cept th2.t uhen 2 rnajorH;y of the lndic:..ns ~·mnt 
to est2.blish thi:..; tribal orc;anizati.on and extend 
tho provisions of the bill to it, they may do so. 11 

·• 

(1934 Congre~sional Record, p. 11123). 

-5-

f 

I 
I 
I 
l 
i 
I 

! 
t 

' i 
I 

i 
! . 

! 
I 
I 

~·'-



. ' 

.. 

·' 

•. 

., 

0 
Nothing Hhich follm;ecl in the debate or in the ~·ray of amend-

ments suggests to us that the option of acceptance was extrind~ 

ed to any other portion of the Act, and therefore the prefer-

ence section here concerned must be held to extend to all 

Indians as individuals. 

The issue of the proper construction of 25 U.S.C. § ~72 

is urged on this appeal and ~s a significant problem. The 

United States Court of Appeals for the Tenth Circuit in 
r 

Hescalero Apache Tribe v. Hickel, 1132 F.2d 956, considered \c~""------... J 

the application of th~ preference statutes t6 reductions in 

the \'iO!'k force of the Bureau of Indian Affairs, and held the 

preference not applicable. There section ~72 was considered, 

as were sections 44 and 46 of 25 U.S.C., and references were 

made to the legislative history. The parties and the court 

\·Tere there concerned only with the particular issue at hand. 

There was no other issue nor a general challenge to the Act. 

The preference thus does not ap:ri)y to reductions in the worl<: 

:force. 

The United States District Court for the District of 

Columbia, in Freeman v. Morton, Civ. No. 327-71 (not yet 

reported), had before it the question of Hhethe~ or not sec­

tion 472 gave the plaintiff a preference over all non-Indian 

employ~~s in the Bureau of Indian Affairs with respect to 

pro~o~~~~s, reassignments to vacant positions within the 

BIA, a~d to assignments to available training nositions (the 

contrary position was that the preference was only as to ; 
' 

initial hiring). The district court in Freeman held that 

section ~72 required the preference be £iVen in prOciOtions 

-6-
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and reassignments to vacant po~itions within the Bureau, but 

that it did not extend to positionG in training programs • 

\·le do not decide Hhethcr the preference is as broad as 

the court in Freeman v. Morton indicates. It is sufficient 

to permit consideration of the basic issu~ to observe that 

no one challenges the appl~cation of the preference acts to 

in;itial hiring and indeed the \vording does not permit such a 

challenge. 
. 

We turn now to the asserted conflict between the Indian 

Preference statute and the Civil Bights Acts of 1964 and 

1972 (Equal Employment Opportunity Act, 1972, Public Law 

92-261). As indicated above plaintiffs assert that the Indian 

Preference Policy adopted and implemented by the Bureau is· in 

direct conflict with the Civil Rights Acts of 1964 and 1972, 

apd more specifically with Title 42, United States Code, 

§ 2060e-2 and as amended by Public Law 92-261. Plaintiffs in 

their challenge to the preference acts thus assert that the 

Bureau, by refusing to obey the Co~gressional mandate set fortl1 

in section 717 of Public Law 92-261, is violating the rights 

given them under that added section. 

Sec~ion 717 provid~s in part as follows: 

11 Sec. 717. (a) . All personn-;l actions af­
~2~~i~g employees or applicants for employment 
(sz~s~t with regard to ali2ns eQployed outside 
;;::~ 1:.:21ts of the United 3t<ltes) in milital.~y dc­
;art~cnts as defined in section 102 of title 5, 
United States Code, in executive agencies (oth~r 
th~n the General Accountins Office) as defined 
in section 105 of title 5, United States Code 
~including Ciilploye~s and applicants for enploy- __ . ·-·-. 
~cnt who arc paid from non~ppr~priated funds), . 
in the United States Po~t~l Service and ~he 
Postal Rate Co!il;:Jission, in those un:tts of the 

.Government of the District of Columbia having 
positions in the competitive service, and in 
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those units of the legislative and judicial branch­
es of the Federal Govern~ent having positions in 
the competitive service, and in t~e Library of 
Congress shall be made free from any discrimination 
based on race, color, religion, sex, or national 
origin. 11 

On its face, section 717 applies to all agencies of the 

federal government. There is nothing in the Co~~ittee Report 

or in House Report No. 92-2~8, accompanying H. R. 17~6, enact­

ed into la~ as Public Law 92-261, which would indicate that · 

the Bureau of Indian Affairs be excepted from its provisions 

_(see 1972 U.S.Code Cong. & Ad.News, pp. 2137, 2157). Excep-

tions are contained in the Act, but none as to the Indians or 

the Bure2.:1. 

Senator Byrd of West Vireinia~ speaking in ~avor of the 

bill, made the following remarks: 

11 Ido not favor special treatment or ~pecial 
consideration or favored ~nployment of any indivi­
dual on the basis of that person 1 s being black or 
\vhite, r.12.le or fem::.le. . . !Jotl'iithst8.nding \'/hat 
I ha:ve just said, the fact re;-:~ains that discrim­
ination in employ~ent, on the basis of race, does 
exist, and discrimination against sex does persist. 
llherever :there is such discrim.ination in employ­
ment, it is violative of the Constitution of the 
United States. 

"In other 1mrds, he should r:lse or fall on 
the basis of merit, not on the basis of race or 
rel!gion or sex. Every qualified individual 
black, white or else -- should be given an equal 
ch~~ce -- not preferential treatment -- at employ­
n~~~.11 (Congressional Record, Janu~ry 26, 1972, 
~~ 5. 590). . 

-~:!::l S~nator Humphrey, speaking for the bill, made the. 

following st2.tement: 

"We must make absolutely clear ths obligation 
of the Federal Governmen~ to make all personnel 
actions free fror:1 di.scri::!in:::.tion ·based on race,-----·- ---­
color, sex~ religion, o!" n[l.tional origin. 11 (Con­
gressional Record, January 20, 1972, at ~s. 172-
173). . 
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This is not a simple instance of a relationship of a 

general statute to a special subject statute which often 

occurs. Each statute purports to cover the ~~me particular 

subject of personnel actions relating to, as section 717 

·• 

described them, " • . • discrimination based on race, color, 
, 

religion, sex, or national origin." One Act applies to all 

but some excepted bureaus or aGencies and the other to the 

11 Indian O.ffice." This is not a sufficient difference in the 

scope to bring into consideration the doctrine relating to 

~onflicts between special and general statutes. Further by 

the nature of the subject matter and scope, the tl;o cannot 

exist side by side. See Posadas v. National City Bank, 

296 u.s. 497. 

There \ms no evidence introduced to shm.; in any \'!ay that 

having seventy-five per cent non-Indian blood and twenty-five 

per cent Indian blood mi.s in any \·ray a job-related criterion. 

Griggs v. Duke Power Co., ~01 U.S. ~2~. There was no evidence 

whatever presented to show any national-public purpose con-

cerned in the preference policy as compared with the nondis-

crimination statutes. There would certainly have to be some 

shm·:ing of' these f'actors before defendants 1 arguments could 

be cons~~~red to supprt the preference statutes as an excep-

tion. 

:·;e do not consider that Board of' County Comn1 1 rs v. 

Seber, 318 U.S. 705, or Simmons v. Eagie Seelatsee, 384 U.S. 
' . . 

209, led to a contrary conclusion. It is apparent that Indian 

tribes have been tbc subject of particular legislation from 

time to time. But this of itself j_s no reason for a different· 

-10-
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treatment of Indians generally; Indians as such are not con-

sidered to have rights, so far as here pertinent, different· 

from other citizens; they are citizens and are obviously en-

titled to all rights, privileges, and burdens thereof. 

We have not considered the-challenge by plaintiffs to 

the constitutionality of the preference statutes. This is-
. ' 

sue involves the consideration of the reasonable governmental 

purpose or objective sought to be attained in creating the 
r.'""~ ... S :·.~.~·u , · .. 

preferred position for certain persons having a stated pe}';;· · ,_·,: _ 
.-- • .. 
;.~ : ... 

·centage of Indian blood as compared to others. There Ha-s · : 

testimony as to the manner :b \'lhich certain non-Indians l-<ere 

affected by the policy. The separate treatment was thereby 

established together vith its impact on the individuals. 

The defendants had the burden of coning forl·mrd Hith evidence 

of an important governmental objective but put on no evidence 

directed ~o this matter. Under these circumstances, He could 

well hold that the statute must fail on constitutional grounds, 

but instead ve hold as above described ~hat the ~reference 

statutes must give way_to the Civil Rights Acts. 

' -~-

• 

United States Circuit Judge. 

L~-~~ ~ /~ ---~- ./~4 ~ 
United States D~trict Judge. . 

U~Lted ~tates District Judge. 
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OFFICE OF THE SECRETARY 
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Hemorandum 

To: 

From: 

Area Directors and Chief, Field Support Services Office, 
Bureau of Indian Affairs 

Director, Organization and Personnel Management 

Subject: Implementation of Indian Preference Policy and Clearance 
Required for Filling Vacancies at GS-13 and Above 

Per your discussion with Secretary Bodman, we are enclosing memoranda 
relative to the procedural application of the new Indian preference 
policy in the Bureau of Indian Affairs and the Secretary's require­
ment that all vacancies filled at GS-13 and above have prior 
approval of this,office. 

In the near future you will receive more specific instructions from 
the Bureau Chief: Personnel Officer concerning the application of 
Indian preference in promotions. The Secretary's memorandum applies 
"to vacant positions filled by original appointment, transfers and 
promotions. Lateral reassignments within the bureau and promotions 
resulting from reclassification actions do not require prior approval 
of this office unless such clearance is required by 370 D~I 311. 
Your requests to fill vacancies should be directed to the Acting Chief 
Personnel Officer, Bureau of Indian Affairs, ~.;rho vlill coordinate with 
and obtain the approval of this office. 

If you have any questions about either of these policies, please 
feel free to call me on 202-343-6761. 

Enclosure 

•.i 

, 
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United ·~Lates De_partment of the lLlterior 

OFFICE OF THE SECRETARY 
WASHIXGTO:\', D.C. 20240 'I 

' NOV 2 2 19n 

\ 
Memorandum 

, 

To: 

From: 

Assistant Secretaries 
Deputy Assistant Secretaries 
Bureau Chiefs 
Office Heads 

Secretary of the Interior 

' ' 

Subject: Candidates for Senior Level Positions (GS-13 and above) 
li . 

In vieH of the anticipated volume of requests for employment during 

t 
J 

the next three months, it is imperative that maximu.-n coordination on 
recruitment actions exist throughout the Department. II . 
Accordingly, until further notice, the qualifications of all prospective 
candidates for employment in senior level positions will be reviewed by 
Assistant Secretary Bodman's office before any co~-nitments are made. 
All accessions, promotions,- and transfers into vacant positions should 
be forwarded to the Office of Personnel Hanagement for appropriate 
review and processing. 

·. 
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Unitedttate;; D;p~rtment of the r:1tet'ior 

Memorandum 

_. 1 OFFICE OF TI IE SECRET:\R Y 
WASHII\G~O~, D.C. 20210 

'· OCT. 3 0 197l 

To: Commissioner, Bureau of Indian Affairs 

From: Assistant Secretary - Management and Budget 

Subject: Implementation of New Indiaa Preference Policy 
. r 

Your proposed procedures implementing the new policy·extending 
Indian preference into promotions have been reviewed by this office. 
The attached procedures, which have been amended to conform to Departmental 
policy, are approved for implementation in the Bureau. 

We understand the difficulties faced by your staff in developing these 
procedures. The new Indian preference policy and procedures will have 
a significant impact on employment practices in the Bureau. Their 
developr:~e.nt has required a special sensitivity to this impact to insure 
the application of preference on an equitable basis within statutory 
limitations. 

• 
.·Training 

Your covering memorandum of August 14 and the proposed procedures addresses 
the iss4e of preference in training. Although the policy statement ap­
proved by the Secretary on June 22, 1972, provided for greater emphasis on 
training for the developr:~ent of Indian er:~ployees, it did not extend absolute 
preference into training. By letter dated July 5, 1972, Chairman Hampton 
of the Civil Service Cor:1mission endorsed our new Indian preference policy. 
We have since had discussions with members of the Commission staff and 
they point out that Chairman Hampton's endorsement of our policy did not 
include an endorsement of preference in training. 

Training will continue to be performed in accordance with Federal training 
policy and Chapter 41 of Title 5, USC, i.e., to meet the immediate and 
long-range needs of the agency. Any reference .to Indian preference in 
training must be deleted from Bureau issuances. 

Promotions, Reinstatements ·and Initial Apnointments . 

. ~-~-~;~_The statement ~f· policy outlined·~n the Bureau's implementing proc~dures 
.. .· .. states ·in the last sentence, first paragraph: "Positions may be. filled. by .· .. = 

•. · ... ···transfers, reassignments' reinstatement' or initial appointment' but . 
Indian preference applies in all cases except (1) when the CoQmissioner makes 
an exception and (2) in lateral transfer and reassignment before a 
Promotional Opportunity Bulletin is issued." 
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The policy statement approved by the Secretary extended Indian preference 
into filling of vacancies by original appointment, reinstatement, and 
promotion. Transfers into the Bureau from other Federal agencies should 
be considered original appointments to the Bureau rolls and therefore 
subject to the same requirements as original appointments as far as 
Indian preference is concerned. The noncompetitive reassignment of 
employees within the Bureau was not covered by the policy statement. We 
believe that the application of Indian preference in lateral reassign­
ment actions would restrict unnecessaril1 your authority to reassign 
employees as the need~ of Bureau programs may dictate. Since the non-
competitive lateral reassignment (actions which do not result in ~ 
reassignment to a position with kno~~ promotion potential) would not place 
an employee in a better competitive position for advancement, preference 
would serve no useful purpose. Therefore, such actions should.be exempt 
from the Indian preference requirements. However, there will be instances 
when an employee is reassigned to a position Hith knm,'l.l potential for 
advancement. In making a reassignment of this nature, Indian preference. 
must be applied, since a promotion would ultimately result. We have amended 
the approve9 procedures accordingly. . II . 
Keeping Emoloyees Ineormed. 

:/ 
You proposed to provide a copy of the justification for selecting a non-
Indian employee to each candidate or applicant who was not selected from a 
promotion certificate. It is our opinion that such action would have no 
value. In addition, Federal M~rit Promotion Policy, contained in FPM Chapter 
335, states that: "An employee is not entitled to see an appraisal of 
another_employee." Since the justification for selecting a non-Indian 
employee for promotion would of necessity take the form of an evaluation or 
appraisal of his capabilities to perform in a particular position, such 
justification would be inappropriate for distribution to all candidates. 
We have deleted this statement from your procedures. 

Exceptions to Indian Preference in Promotion. 

Exceptions to the Indian preference policy are expected to b'e' limited, 
according to the approved policy. It is contemplated that exceptions will 
be granted only in those rare instances where the qualifications of a 
non-Indian candidate for promotion are so superior to competing Indian 
candidates that a decision n~t to select him will jeopardize the success of 

. a program or project. We feel that it is impor~ant to all employees that 
~ · ...•. :...t~e c~ed~bility of the Indian preference policy .be maintained~ A?Y ·-~ ,-: ~ 

... 

.-... 
. ··• ·: .. . . ·._- exceptions will be subjected to close ss.rutiny by Indian and · 

. ··:·· .• ':. . .. . ~~ ... ~ i ! . : -~ .. : :. ... : . . ... . ·. ~ ·:.::. ··.· .. ·. . . -.: .. ·:·. .. . . -"" 

.· .. 
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: non-Indian employe~. alike. It is important, ther, .~re, that the 

.•· .... 
. . ,: . . . 

. . 

Burea~ grant exceptions only in instances which fully meet the 
~igid requirements of the policy. 

Enclosure 
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• 1 Policy - An Inqi~n has preference in initial appointment, 
including lateral transfer from outside the Bureau, reinstatement, 
and promotion. To be eligible for preference, an individual must 
be one-fourth or more degree Indian blood and be a member of a 
Federally-recognized tribe. It is the policy for promotional consid­
eration that where two or more candidates who meet the qualification 
requirements are available for filling a vacancy, if one of them is 
an Indian, he shall be given the preference in filling the vacancy. 
In accordance with the policy statement approved by the Secretary,· 
the Commissioner nay grant exceptions to this policy by approving 
the selection and appointment of non-indians, when he considers it in 
the best interest of the Bureau. Positions may be filled by transfer, 
reassignment, reinst~ternent, or initial appoint~cnt, but Indian 
preference applies in all cases except (1) when the Commissioner makes~ 
an exception and (2) in reassignment within the Bureau. 

The Promotion Program does not restrict the right of management to 
fill positions by methods other than through promotion • 
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All itei.Ils remain the same exc·ept for I. 

.12 Content of Announcement· 

·, 

I. The'following statement will be included ·on each POB issued: 
11 In filling this vacancy. by promotion, initial appointment, 
lateral transfer from outside the Bureau, or reinstatement, priority 
iri selection will be given to candidates who present proof of 
eligibility for Indian preference. A Certificate of Indian Blood 
must be part of the official personnel record of an applicant who 
claims Indian preference." 
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, items A, C, D, E, F, and G remain the same 
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.14 Hethods and Procedures for Consideration. 

B. ~pplications 

An employee may file for an announced vacancy by submitting an 
SF-171 through supervisory channels to the appropriate job 
holding office. The supervisor will complete an evaluation 
form to attach to the application and forward it to the Personnel 
Office for submissioh to the job-holding Personnel Office. 

~: 
An employee who claims Indian preference is. responsible for 
submitting a Certificate of Indian Blood ~vith his application 
if none is currently on record. Employees are responsible 
for submitting a CIB to the job-holding Personnel Office, if 
other than their current servicing Personnel Office. Indian 
preference in orornotion will not be considered unless there is 
a CIB on file for the apolicant claiming preference • 
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... • · .17 A & B are new·_; pen and i:~..-;: ch.::L.'1Gez renucbering old 17B to 17C; old 
t. . l7C to l7D; and old 17D to l'{E. : 

, 
.17 Evalu~ti~~ ~ligible C~diC.ates 

, 
./Ul qucl.ified c~C.ide..tes ·to be co:1sider~d for a vaca.'1cy vrill be 
arranged L'1 t~o groups - L'1dia.'1 a.'1d non-India.'1. 

I . . 
A. Metl:od o:: m2.lt!.2..ti:.;. Cc..r.:iid.ates "<Iho are basically eli;;ible. 
'till be en.:.lt:.e.tcC. 0!1 2. .:o~.:bL'"lw.tio:-1 of fe..:to!'s d.eali!-:6 "'r:ith tceir 

. overall };:r.o\:lcd.;e, skills, ed.u'catio:J., a."'!d. exp~r icncc. · R:::.ti.!;.g 
panels l:ill be est<::blisl:cd., n..,, e.ss it is i:::pra.:ti.:;::blc to do so1 

in order to rate ca."'!d.iC.<::t~s fer positions at GS-5 C:....'1cl e.bo·le under 
the Pro::-.otion Pln..'1. "dl:c:1 !'atinc; pc::J.~ls a!'~ used L'1 the e·ralu:..tion 
process, pc!'so~_"'!el staff ~e~bers a!1d the selecti~g officicl ~y 
serve only in a te.:r2:!ic~l c:- advisory capacity. 

B. Evc.luc.tion of: o-..:.ts::.C.e C::_--:d.iC.::.tcs. 1Jhen recruit.rr.e!~t effo!'ts 
a.l"e exte:1Ci~d to 1 !1::lu~~ ap}?li·~3.t:..o::s f::ou c~d.iC.atcs outside the 
Fcderc..l ser•;ice c...r.-:i ot!:e:- ?e2.e!':::.l 2-Se:-lcies, tllese :.pplicc:tions 
\-rill be· ratcG., rs"'!}:eC., £:.."'!d. c:;::.·tified in the sc.;:-_e !:i.C-.'1ner as ..ouree.u 
err,ploy~e s ~-::?bl::; ":!.; for co~1s id.e!'8. tion. "ril:e:l '.:ri tten ev~li.!:=. tions 
are not a·:::>.i;lc..'::>le} t.elepho:1e co::1t2-cts i-li th for:::e!' or p!'~sc:1t 
employers \li:ll be O.oct:.."""lented as the supervise!'' s evaltte.tion. 
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• Thfs paragraph wili ~upersede entire paragraph .18 ; 

.18 Ranking and Selection 

-~ ·. •.. . . :. 
~ .-. .· . . . .. . .. 

A. Ranki~g by Category 

B. 

c. 

. ...... . . . . . : . . 

I 

1. Indian candidates. All Indian candida~es who meet the 
minimum qualification requirements for a position will be 
rated as qualified and they will be ranked into two groups -
Qualified and Highly Qualified according to paragraph .17, 
11Evaluating Eligible Candidates." The best qualified will 
be selected from the Highly Qualified group. f : 

• 
2. Non-Indi2n Candidates. All non-Indian candidates who meet 
the minimum qualification requirements for a position will be 
rated as qualified and they will be ranked into two groups -
Qualified and Highly Qualified according to paragraph .17, 
11Evaluating Eligible Candidates." The best qualified will 
be selected from the Highly Qualified group. 

·Refe;ral l~ C2ndidates to Selection Official (Certification) 

1. Thre~ ~o 5 of the best qualified ~ndian candidates will be 
listed on 'the certificate. If meaningful dis.tinctions cannot 
be made among the best qualified candidates as many as 10 names 
may be certified. 

2. tfuere there are no best qualified Indian candidates available, 
3 to 5 of the best qualified non-Indian candidates will b~ 
certified together with all qualified Indian candidates. Con­
sideration of non-Indians will not be made until all qualified 
Indians have been considered. Selection of a best qualified 
non-Indian candidate, when there are qualified Indian candidates 
on the certificate, will require approval by the Co~~issioner as 
an exception to the Indian preference policy. 

Exceptions. Requests for approval of the selection of a non­
Indian Hill be submitted to the Commissioner. Exceptions \-Jill 
be granted only in those rare instance~ where the qualifications 
of a non-Indian candidate for promotion are so superior to 
competing Indian·candidates in relation to job requirements, 
including any special needs, that a decision not to select him \-Jill 
jeopardize the success o~ a program or project. . . 

• •• 4 • • • 1 :: 
• .• '·.•. • . • .•:. • •. • .• • •• • .• • • •. ••• • • I 

·1;·· Justification for Exception. A complete justification of why . 
the.selected non-Indian has superior qualification to the qualified 
Indian shall be submitted to the Hashington Office together· \·rit~'\ 
the certificate of eligible~, applications, and supervisors 
evaluations. 

; .. 
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CERTIFICATE OF ELIGIBLES 
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BEST QUALIFIED INDIAN CANDIDATES 

• 

. .. 

.fi 

QUALIFIED INDIAN·C&~DIDATES (may not be selected when best gualified 
J: Indians are available) 

;:' 

.• 

BEST QUALIFIED NON-INDIAN C&~DIDATES (The selection of a non-Indian candidate 
is.subject to approval by the Commissioner if there are qualified 
or best qualified Indian candidates available) 
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Memorandum 

0 I . 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 

BUREAU OF INDIAN AFFAIRS 
Navajo Area Office 

P. 0. Box 1060 
Gallup, New Mexico 87301 

JUN 2 6 19n 

To: All Employees, Navajo Area 

From: Area Director 

Subject: Indian Preference 

/t.&~-1-.....e....-
IN REPL.Y. REFER TO: 

Personnel 

In order that all Navajo Area employees will be informed of the 
latest developments regarding Indian preference, excerpts of the 
Commissioner's latest wire are stated as follows: 

"THE SECRETARY OF THE INTERIOR ANNOUNCED 
TODAY HE HAS APPROVED THE BUREAU POLICY.TO 
EXTEND INDIAN PREFERENCE TO TRAINING AND TO 
FILL VACANCIES BY ORIGINAL APPOINTMENT, RE­
INSTATEMENT AND PROMOTION ...• THE SECRETARY 
OF THE INTERIOR AND THE COMMISSIONER STRESS 
THAT CAREFUL ATTENTION MUST BE GIVEN TO PRO­
TECTING THE RIGHTS OF NON INDIAN EMPLOYEES 
..•. THIS NEW POLICY IS EFFECTIVE IMMEDIATELY 
AND IS TO BE INCORPORATED INTO ALL EXISTING 
PROGRAMS SUCH AS THE PROMOTION PROGRAM. 
REVISED MANUAL RELEASES WILL BE ISSUED PROMPTLY 
FOR REVIEW AND COMMENT." 

We will make every effort to make available copies of the revised 
manual releases as soon as they are received from the Washington 
Office. 
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UNITED s'TATES 
OEPARTr ... 1ENT OF THE INTERiOR 

OFFICE OF THE S::)UC!TOR 
Ro~ 71D2 

FEO£RA.L &JII.Ot : .. ~ .-.~c u.s. Co1.1RT Ho:lus£ 

PosT 0Ff"l C!: 6ox 16% 
ALru~t.RQU£ 0 ta!.w !-':.1oco 57103 

Hr. Walter o .. Olson 
Area Director 
Bureau of India..'ll Affaix:s 
p --0 ~ 130)! 8327 
Albuquerque# N~H. 87108 

OCto~r 28, 1971 

Re: Hescalcro .F.pache Tribe v. Rickgl, et al., Court 
of f>;o_ ncals. Ten{·b ,~ -~pj+- Ho. 4C-70 .. 

'"' • "- lZ'» ~~ .L.. \,... ....;. - '"; l 

Daar P..r.. olson: 

On Harch 22, 1971., the u.s .. Sup!:em·,.~ Court denied the 
Plaintift•s petition fer revie~ of the decision of 
the Court of Appeal;:s. 6 Tenth Circuit.. Th.e effect of 
this denial is that the Court of Appeals • decision. 

"£. · +-" n· · · , ,.,. t 1· .._ d ai ~~-rn~ng ~e ~s~r~c~ ~our ru ~ng, s~an- s. 

~is now concludes this litigation, and I ~~ closing 
our file on the matter. 

Sincerely ~~urs, -

t 

~- . .-/1/J~.'" -­£~-4;?' / -~!7:~ 
<-~0:?.u-- -~"'t./ -'zr 

cc: Hescalero Agency 
L.otario D.. Ortega 
Field Solicitor 
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Memorandum 

To: 

Subject: 

(' UNITED STATES 
' DEPARTMENT OF THE INTERIOR 

BUREAU OF INDIAN AFFAIRS 

ALBUQUERQUE AREA OFFICE 
P. 0. BOX 8327 

ALBUQUERQUE. NEW MEXICO 87108 

Area Directors 

Area Director 

FEB I'! • .:. • .. 

Hescalcro Apache Tribe, et al., v. Horton, Scc'y of Interior 
et al., No. 1186, U.S. Supreme Court. Government's Brief. 

Enclosed is a copy of the Government's Brief in opposition to the petition 
for writ of review filed by the plaintiffs December 31, 1970. 

This Brief is transmitted to keep you currently advised of the status of 
the case. 

Enclosure 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 

RooM 7102 
ftDCRAL BuILDING AND U, 5, Cc,_ HouSE 

Posr.Orr1CE Box 1696 

ALBUQUCRQU£, Nrw Mcx•co 07103 

IN REPLY REFER TO: 

February 16, 1971 

Mr. Walter 0. Olson 
Area Director 
Bureau of Indian Affairs 
P.O. Box 8327 
Albuquerque, NoMo 87108 

Re: Hescalero Apache Tribe, et al., v. Horton, Sec'y. 
of Interior, et al., No. 1186, UoS. Supreme Court. 

Dear Mr. Olson: 

Enclosed for your infcrrr:ation and records is a copy of 
th~ Government's Brief in opposition to the petition 
for writ of review filed by the plaintiffs December 31, 
1970. We will advise you of the Court's decision on 
whether it chooses to review the lower court's decision 
as soon as it is announced. 

l Enclosure 

, 

Sincerely yours, 

q_:n~br-~ ~%cL-4~c~ d 
Lotario D. O~tega 
Field Solicitor 
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1Jtt 1I1r 0uprrutr C!!nur:t nf fi1r 11ttifrl't §tutr.s 
OCTOBER TERM, 1970 

No. 1100 

·MESCALERO APACHE TRIBE, ET AL., PETITIONERS 

v. 

ROGERS C. B. MORTON, SECRETARY OF THE 

INTERIOR, ET AL. 

ON PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR 
.· THE TENTH CIRCUIT 

BRIEF FOR THE RESPONDE~TS IX OPPOSITION 

OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. A, 
. la-lOa) is reported at 432 F.2d 956. The opinion of 
the district court (Pet. App. B, lla-14a) is unre­
ported. 

JURISDICTION 

The judgment of the court of appeals was entered 
on October 5, 1970. The petition for a writ of cer-
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tiorari \vas filed on December 31, 1970. The jurisdic­
tion of this Court is invoked under 28 U.S.C. 125·1 ( 1). 

QUESTION PRESENTED 

\Vhether probationary Indian employees of the 
Bureau of Incli~n Affairs must be preferred over 
tenured non-Indian civil service employees during a 
reduction in force. 

STATUTES INVOLVED 

25 U.S. C. 44 provides: 

In the Indian Service Indians shall be employed 
as herders, teamsters, and laborers, and where 
practicable in all other crnployments in connec­
tion \Vith the agencies and the Indian Service. 
And it shall be the duty of the Secreta1y of the 
Interior and the Commissioner of Indian Affairs 
'to enforce this provision. 

25 U.S.C. 46 provides: 

Preference shall at' all times, as far as prac­
ticable, be given to Indians in the employment of 
clerical, mechanical, and other help on reserva­
tions and about agencies. 

25 U .S.C. 4 72 provides: 

The Secretary of the Interior is directed to 
establish. standards of health, age, character, ex­
perience, lmmYledg-e, and ability for Indians \Vho 
inay be appointed, without regard to civil-serv­
ice .Jaws, to the various positions maintained, 
now or hereafter, by the Indian Office, in the 
administration of functions or services affecting 
any Indian tribe. Such qualified Indians shall 

-------·- .. ··- ··-~ .. ···--·--·--· .. 
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hereafwr have the preference to appointment to 
vacancies in any such positions . 

. STATEMENT 

, ' 
Two Indians, discharged during an ordinary reduc-

.· 

tion in force, brought an action for mandatory in­
junctive relief to require the Bureau of Indian Af­
fairs to 1:e-employ them. The t\vo Indians, a care­
taker and a building repairman, each had less than 
three yea1-s' service with the Bureau of Indian Affairs 
and were in a career-conditional, or . probationary, 
status. Tv,'o non-Indians were retained in similar -
"jobs; each had more than three years' service, and 
thus was in a ca1·ee1·, or tenured, status under standard 
Civil Service Commission and Bureau practices. The 
Indians asserted that, because they would have had 
a statutory preference in hiring for the jobs, under 
25 U.S.C. 44, 46 and 472, they must also be given 
retention preference during a reduction in force, 
without regard to their different tenure status. After 
a hearing, the district court ruled that (Pet. App. 
B, 14a): 

• * * Only a strained construction of the 
preference statutes \Vill result in the interpreta­
tion that they are intended to apply to reductions 
in force, and this conclusion is equally applicable 
to the cited legislative history. 

The court of appeals affirmed, finding the statutory 
interpretation sought by the Indians "strained and 
untenable." The court said (Pet. App. A, 9a-10a): 

• • * Congress intended to promote Indian 
employment in the B.I.A. but also to provide job 

1
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security for non-Indian employees by gi'ving In­
dians only a preference in "appointment to va­
canices." This security is lost if the Indian 
preference statutes are applied to reductions in 
force since irlevitably all non-Indian employees 
would be "ousted" 1 by such reductions. Besides 
posing a threat to non-Indians now employed by 
the B.I.A., the loss of job S(;curity would also 
constitute a significant deterrent in recruiting 
non-Indians for I3.I.A. jobs. Although qualified 
Indians are to be actively sought 2 and accorded 
a preference in initial hiring, it may still be 
necessary to employ non-Indicms whenever it is 

· not "practicable'.' to do otherwise. * • • 

ARGUMENT 

The decision is correct, does not conflict \vith any 
decision of this Court or any court of appeals, and 
presents no question \Varranting further review. 

The statutes involved do not, in their face, deal 
with reductions in· force. 25 U.S.C. 44 and 46 speak 
of employing Indians '\vhere practicable." As the 
court of appeals noted, if an extensive search for a 
qualified Indian employee fails, and a non-Indian 
must be hired, that could hardly be done if the non­
Indian could be offered no job security of any kind. 3 

1 This is a reference by the court to the legislative history, 
78 Cong. Rec. 11731 (1934). 

1 This is a reference by the court to Chapter 713 of the 
Bureau of Indian Affairs Mamwl, sec. 713, 1.2B. 

• Reductions in force in the Bureau of Indian Affairs occur 
once or twice a year (Tr. 10). 

' . .. ___ .....,._. . ., .. _':"'""'_.._ ·-·-· •.. _ .. __ ~.,.__ ... ····-· ..... -· 
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25 U.S.C. 472, on its face, applies only to vaca:rcies, 
and its legislative history, 78 Cong. Rec. !11731 
( 1934), shows plainly that it was not meant to .muse 
the discharge of non-Indians in, the Bureau of In­
dian Affairs. ·while the Bureau of Indian Affairs has 
in the past used the Indian preference in churning 
among employees \Vith identical civil service s.btus 
during reductions in force, nothing in the adminLctra­
tive histoi·y suggests that probationary empl~Jees, 

although Indian, are to be favored over tenured tmes. 
So to hold would be entirely contrary to establhhed 
practice. See 5 U.S.C. (Supp. V) 3502; 5 CJP.R. 
351.501, 351.602. 

CONCLUSION 

The petition for a writ of certiorari shouhl· be 
denied. 

Respectfully submitted. 

ERWIN N. GRISWOLD, 
Solicitor General. 

SHIRO KASHIWA, 
Assistant Attornc1J General. 

JANUARY 1971. 

GEORGE R. HYDE, 

CARL STRASS, 
A.ttorne1js. 
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