The original documents are located in Box 24, folder “Nixon, Richard - Papers: General
(2)” of the John Marsh Files at the Gerald R. Ford Presidential Library.

Copyright Notice
The copyright law of the United States (Title 17, United States Code) governs the making of
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United
States of America his copyrights in all of his unpublished writings in National Archives collections.
Works prepared by U.S. Government employees as part of their official duties are in the public
domain. The copyrights to materials written by other individuals or organizations are presumed to
remain with them. If you think any of the information displayed in the PDF is subject to a valid
copyright claim, please contact the Gerald R. Ford Presidential Library.
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Section 203 H. R. 16900

No part of any appropriation contained in this Act or any other Act may be used

to pay any expenses of any kind to send, ship, transmit, convey or deliver any

of the Presidential documents,written materials, or tape recordings of former
President Richard M. Nixon from the custody of Federal officials or agencies

now in the possession of them until the passage by the Congress of legislation
determining the disposition of said documents, written materials, and tape
recordings: provided that this limitation shall expire on June 30, 1975; and
provided further that this limitation shall not prevent compliance with subpoeans
duly issed by State or Federal Courts or by the United States House of Representa-

tives or the United States Senate.



THE WHITE HOUSE

WASHINGTON

January 4, 1975

SUMMARY OF MEETING WITH RON ZEIGLER

He places two items as having highest priority:

1. Getting sent to San Clemente the mail which was impounded
and comprised 40-50 boxes.

2. A shipment to San Clemente of the pre-Presidential papers
including those now stored at the Archives and at the EOB.
These papers are those which were accumulated prior to
becoming President.

He would like to place Rose Woods at Jackson Place at least on a temporary
basis for a period of three to four months and she would remain on the
White House payroll.

He raises the question as to whether or not secretarial help is authorized
under the Executive Order establishing the Office of Liaison with Former
Presidents,

We met with Phil Buchen and outlined to him the possible legal questions
involving the shipment of the mail and the pre-Presidential papers. Phil
got in touch with Bill Casselman and indicated he would get an answer
back to us.

The question occurs as to the scope of the limitation in the House Supple-
mental Appropriation which provided funds for the transition. This
limitation placed certain restrictions on shipping of Presidential papers
from their present location.

Items that need to be done are:

1. Get clearance from General Counsell's Office.



Meet with GSA and dicsuss this matter and assign
responsibilities,

Touch base with Tex Gunnels to advise him of what we seek
to do.

Touch base with Jack Miller and get his views.

It is vital to get moving prior to February 9 on these two items
from the standpoint of use of transition funds.

Discuss with Jack Miller the proposed letter of intent involving
the pre-Presidential papers and find out the status of this matter.

Check with Rumsfeld in reference to Rose Woods after February

9.

Il;é*"
Jackarsh
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.1.
Meet with GSA and dicsuss this matter and assign
responsibilities,

Touch base with Tex Guanels to advise him of what we seek
to de.

Touch base with Jack Miller and get his views,

it is vital to get moving prior to February 9 on these two items
from the standpoint of use of transition funds,

Discuss with Jack Miller the proposed letter of intent involving
the pre-Presidential papers and (ind out the status of this matter.

Check with Rumsfeld in refereace to Rose Woods after February
9.

Jack Marsh
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Mr. Russell Rourke
The White House
Washington, D. C.

Dear Mr. Rourke:

I am enclosing a memorandum I prepared follow-
ing yesterday's meeting at which we discussed the transfer
of Mr. Nixon's personal property, pre- and post-dating
his term as President, to California. The memorandum
outlines the various procedures decided upon at that time.

Sincerely

tan Mortenson

RSM/sb
Enclosure



MEMORANDTUM

FROM: R. Stan Mortenson
SUBJECT: Meeting on January 7, 1975

DATE: January 7, 1975

This memorandum reflects the course of action agreed
upon at the meeting held this date among Messrs. Marsh, Rourke,
Casselman, Roth, Wolf, Gully, Miller, and Mortenson, and Miss
Woods, pertaining to the transfer of Mr. Nixon's personal
property, pre—~ and post-—-dating his term as President, to
California. '

(1) Mr. Miller will request Mr. Buchen to authorize
and designate the General Services Administration
to segregate, index, and package the items referred
to above which are located in rooms 175 and 175 1/2
of the 0ld Executive Office Building.

(2) GSA personnel will segregate, index, and package
the items as authorized.

(3) Mr. Buchen, through counsel, will notify Judge
Richey and the various parties in Nixon v. Sampson,
et al. (Civil Action Nos. 74-1518, 74-1533, and
74-1551) that the items have been segregated and
indexed and prepared for shipment to California.

(4) GSA will arrange for the transportation of the
packaged items to Andrews Air Force Base.

(5) Upon authorization by Mr. Marsh's office, Mr. Gully
will arrange for shipment of the packaged items on
a pre-scheduled military transport flight in which
there is excess cargo space available.



' January 7,
Page two

(6)

(7)

1975

GSA will receive the transported items at El1 Toro
Air Force Base in California and arrange for their
delivery to Mr. Nixon in San Clemente, California,
or to such other facility agreeable to Mr. Nixon
and GSA.

GSA's out-of-pocket expenses for the packaging and
transport of the items, and the incremental cost of
the military transport flight to california, will be
charged against the "transition fund."



THE WHITE HOUSE JAN 91975

WASHINGTON

January 8, 1975

MEMORANDUM FOR JOHN MARSH
FROM: LARRY SPEAKESS/

SUBJECT: COURT FILING ON NIXON MEMORABILIA

Could you please alert us when there will be an appearance in court
in connection with the filing of a list of Nixon memorabilia, etc,

That way we will be able to anticipate press questions on this
subject.

CC: Bill Casselman
Russ Rourke



AN 10 1974

THE WHITE HOUSE

WASHINGTON

Let me hear if you spot any problems
in this.

Larry Speakes



January 10, 1975

NIXON MEMORABILIA

Q: Does former President Nixon have access to the memorabilia--
such as cartoons, pictures, the elephant collection, gavels and
so forth--which are housed in the Old Executive Office Building?

A: Yes. Former President Nixon does have access. These items
are located in his former EOB office and in an EOB office on
the fourth floor. Rose Mary Woods is housed in his former office.
It is my understanding that the former President could have
personal access if he desired.

Q: Does that mean he could crate them up and carry them back to
San Clemente?

A: Let me explain. Representatives of the White House Counsel's
office met with representatives of the former President and
worked out an agreement, which is basically as follows:

1. The GSA will coordinate an inventory of these
items, which will be supervised by Philip Buchen's
office. (FYI: The inventory is now underway.)

2. The inventdry will be presented to the U. S. District
Court by the White House for its approval.

3. If approved, the memorabilia would be transferred to
the possession of the former President.

This agreement covers the period that is pre-1969 and post-
August 9, 1974. The Presidential Recording and Materials
Preservation Act, passed by Congress in its last session,

has some language which could be interpreted as preventing
the former President from gaining possession of memorabilia
acquired during the period when he was in office. There will
be further discussions with representatives of the former
President on this. )

Q: How will it get to San Clemente?



A: GSA has agreed to transport the material to Andrews Air
Force Base. The military will fly it to El Toro Marine Air
Station near San Clemente. GSA will truck it to a location
for Mr. Nixon. '

Q: Who will pay for this?
A: The former President will reimburse GSA and the military for
these costs. But it is my understanding it can come out of
the funds appropriated for the transition.
Q: How much will it cost?
A: Iunderstand a fully loaded flight of this type would cost

about $8,000. Since it will not be full, it is thought there
might be some adjustment for a partial load.



January 16, 1975

MEMORANDUM TO: BILL CASSELMAN
FROM: JACK MARSH

Bill, what effect does the attached letter have

on our proposed shipment schedule. A brief
memo written from you on this would be
appreciated.

JOM:reb
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UNITED STATES OF AMERICA
GENERAL SERVICES ADMINISTRATION

WASHINGTON, D. C. 20405
tf/
Counsellor to the President

The White House

Washington, D. C. 20500 {‘\

Dear Mr. Marsh:

ADMINISTRATOR

January 14, 1975

Honorable John O. Marsh, Jr.

The January 14, 1975, Federal Register will contain regulations
promulgated pursuant to the Presidential Recordings and Ma-
terials Preservation Act (Public Law 93-526; 88 Stat. ). The
regulations provide for access to the materials by the Former
President; government agencies, including the Special Prosecutor;
and for use in Judicial proceedings. In addition, the regulations
provide for preservation and protection of the records as required
by Section 103 of the Act.

Because of outstanding orders from Judge Richey of the United
States District Court for the District of Columbia in the case of
Nixon v. Sampson, and certain agreements of counsel in that
case, the Act cannot be immediately implemented. The publication
in the Federal Register invites comments on the regulations.

If and when the court takes action which will permit us to do so,
we will implement the regulations immediately. In the meantime,
work is proceeding to draft regulations providing for public ac-
cess to the records. Those regulations will be submitted to
Congress in accordance with the law.

I will kegp you informed of our progress in these areas.

Arthur F. Sampson
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January 20, 1975

MEMORANDUM TO: JACK MARSH !

FROM: RUSS ROURKE

SUBJECT: CONVERSATION WITK BILL GULLEY

CONCERNING T
POST TRANSITION
TO RMN

ON OF CERTAIN
ERIALS AND BRIEFING

Gulley believes RMN will go all the way in requesting these briefings.
Unless he achieves satisfaction, Gulley is sure RMN will personally
call President Ford.

The following are available alternatives:

1Y)

2)

3)

Courier flights (out of the question {rom a cost standpeint).

Putting the material on a military circuit for transmittal
to Camp Pendelton (out of the question®-not adequate security
safeguards--Kissinger also opposed to this route).

Sending an individual courier aboard a commercial flight
approximately once a week. This would present some security
problems, but both Scowcroft and Kissinger believe this to

be the best of the available alternatives. DOD would pick wp
the approximate $330 per week round trip cost. It could come
out of their WHCA mutkgc budget.

Be aware that Moss of California has made a formal White House
inquiry with regard to RMN being a security risk...Scowmcreft is,
of course, aware of this situation.

RAR:cb




- MEMORANDUM

THE WHITE HOUSE

WASHINGTON

January 23, 1975

MEMORANDUM TO: JACK MARSH
FROM: RUSS ROURKE R’
SUBJECT: SHIPMENT OF MAIL AND MEMORABILIA

FROM WASHINGTON TO SAN CLEMENTE

A question has arisen concerning possible transition fund charges

fo ipmenthy military aircraft of the Nixon mail and memorabilia.
On February 27 scheduled military flight is coming from Norton
i orce Base (50 miles north of El Toro) to Andrews, with a shipment

of 25,000 pounds of WHCA equipment extracted from San Clemente.

The flight will be returning directly to Norton instead of going to El1 Toro
to drop off the mail and memorabilia that will be onloaded at Andrews.
Checking with Bill Casselman regarding possible transportation charges,
he advised me that "it is strictly a matter for the military to handle. .. what-
ever is normal procedure in these cases''. After checking with the

Air Force, Bill Gulley advises me that the Air Force would have no way of
computing any charge under circumstances such as this, there being no
extra fuel requirement for any loan not approximating 10, 000 pounds.
Obviously, the items in question would come nowhere near that weight.
The bottom line then, is that since there would be no cost to the govern-
ment for the shipment of the mail and memorabilia, there should be no
charge to Nixon. I instructed Bill Gulley accordingly. If you have any
counter-suggestions, please advise.




January 23, 1975

MEMORANDUM TO: JACK MARSH
FROM: RUSS ROURKE

SUBJECT: SHIPMENT OF MAIL AND MEMORABILIA
FROM WASHINGTON TO SAN CLEMENTE

A question has arisen concerning possible transition fund charges

for the shipment by military aircraft of the Nixon mail and memorabilia.
On February 27, a scheduled military flight is coming from Nerton

Air Force Base (50 miles north of El Toro) to Andrews, with a shipment
of 25,000 pounds of WHCA equipment extracted from San Clemente.

The Right will be returning directly to Norton instead of going to El Toro
to drop off the mail and memorabilia that will be unloaded at Andrews.
Checking with Bill Casselman regarding possible transportation charges,
he advised me that "it is strictly a matter for the military to handle. .. what-
ever is normal procedure in these cases'’. After checking with the

Air Force, Bill Gulley advises me that the Air Force would have no way of
computing any charge under circumstances such as this, there being no
extra fuel requirement for any loan not approximating 10, 000 pounds.
Obviocusly, the items in question would come nowhere near that weight.
The bottom line then, is that since there would be no cost to the govern-
ment for the shipment of the mail and memorabilia, there should be no
charge to Nixon. I instructed Bill Gulley accordingly. If you have any
counter-suggestions, please advise.

RAR;chb
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January 23, 1975

MEMORANDUM FORs ROLAND ELLIOTT
THROUGH: BILL CASSELMAN
FROM: BARRY ROTH KK

In order to respond to public correspondence regardiag former
Presideat Nixon's mail, memorabilia and his return flight to
California, the following information should be helpfuls

Flight to California

Despite press reports to the contrary, the White House has

stated from the begisaiag that former Presideat Nixon's retura
flight to Califoraia was paid by the military at the directios of
President Ford, Neither former President Nixon nor the traasitioa
funds appropriated to the former President will be chazged for this
flight.

Malh

A substantial portion of the mail in question had iamitially beea
forwarded to San Clemente. The mail was seat back to the White
House for processing by voluntsers whea the facilities at San
Clemente there were no longer able to handle it. Ae the result
of a court order barring any shipmeant of the "Presidential
materials of the Nixon Administration”, this maill was initially
included with these materials, However, this mail has siace
been sorted, consistent with the court order and legislatioa
enacted by Congress, and givea to the former President's ageats
fer handling as they deem appropriate. While they have not yet
sent this mail to Califernia, they plan to do so prior to the expiration
of the transitiona period on February 9.



-z-

Meomorabills

Pre-and post-Presidential memerabilia, 3s well as Presideatial
memorabilia, had generally been kept in Mr. Nixoa's former office
ia the EOB, On January 7, 1975, at the request of Mr, Nixon's
repgesentatives, segregstion amd inventorying was begus oa
materials that could be shipped to Mr, Nixoa under the court
order and the legislation recently ennctsd by Congress. This
work should be completed this week, after which an isveatery

of itams to be sent to San Clemente will be filed with the parties
now eagaged ia litigation over the ownsrship of these and other
materials of the Nixon Administration. If no cbjectios is heard,
it is planned that these items will be shipped to San Clemente
prior to February 9. The shipment will be paid for with fuads
appropriated under the Tramsitioa Act.

In additien, | have attached © & A's regardiag the memerablila
which were used by Nessea's office. If your office can develep
proposed language for responss to these letters, I would appreciate
your rusaisng it by Russ Rourke in Jack Marsh's office and myself
prior to its belag used.

ce: Russ Rourke /

f=




January 10, 1975

NIXON MEMORABILIA

Q:

%

" Does that mean he could crate them up and carry them ba.ck to
San Clemente° - . L

Does former President Nixon have access to the memorabilia--
such as cartoons, pictures, the elephant collection, gavels and
80 forth~~wh1ch are housed in the Old Executs.ve Offlce Building?

A: Yes. Former President Nixon does have access. These items
are located in his former EOB office and in an EOB office on
the fourth floor. Rose Mary Woods is housed in his former office.
- It is my understanding that the former President could have
fpersonal access if he desired.
-

. - -

A: Let me expla.in. Representatives of the White House Counsel's
office met with representatives of the former President and
. worked out an agreement, which is basically as follows:

1. The GSA will coordinate an inventory of these
items, which will be supervised by Philip Buchen's
office. (FYI: The inventory is now underway.}

2. The inventc;ry will be presented to the U.- S. District
Court by the White House for its approval.

3. If approved, the memorabilia would be transferred to
the possession of the former President. ‘

“This agreement covers the period that is pre-1969 and post-
August 9, 1974, The Presidential Recording and Materials
Preservation Act, passed by Congress in its last session,

~ has some language which could be interpreted as preventing
the former President from gaining possession of memorabilia
acquired during the penod when he was in office. There will
be further discussions with representatzves of the former -

President on this. .

How will it get to San Clemente?
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A: GSA has agreed to transport the material to Andrews Air
Force Base., The military will fly it to El Toro Marine Air
Station near San Clemente. GSA will truck it to a location
for Mr. Nixon. ° '

Who will pay for this? 4 L

A: The former President will reimburse GSA and the military for
- these costs. Baut it is my understanding it can come out of
- the funds appropriated for the transition. : .

-

How much will it cost?

A: kI understand a fully loaded flight of this tjpe would cost
. about $8,000. Since it will not be full, it is thought there
might be some adjustment for a partial load.
v ‘ . ! .



January 23, 1975

MEMORANDUM FOR

ARTHUR F. SAMPSON, ADMINISTRATOR
General Services Administration

I bave received your memorandum of January 21. As you know,
the President as asked Counsellor John O. Marsh, Jr., to be
the White House individual responsible for the matters referred

to in your memo. I am confident that if you call his office,
he will be delighted to see you.

DONALD RUMSFELD
Assistant to the President

/
cc: Jack Marsh /
Dick Cheney

bar
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THE WHITE HOUSE

WASHINGTON
January 24, 1975

MEMORANDUM FOR: Jack Marsh

FROM: Bill Casselman

In response to your inquiry, Art Sampson's letter to you of January 14
will have no effect on our proposed shipment schedule., The Nixon
materials which we will send to San Clemente will be outside the scope
of both the Act and the Court Order.

The inventories of papers and memorabilia pre-dating and post-dating
the Nixon Administration have been completed. The report to the
Court is now being prepared by the Department of Justice to be
transmitted on Monday, January 27, If no objection is heard from
the Court or the parties within seven days following the report, the
materials will be promptly shipped to Mr, Nixon under the authority
of the Transition Act.

e aw ,,,.?A(-’»'(‘ LT
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IN THE UNITED STATES DISTRICT COURT
FCR THE DISTRICT OF COLUMBIA

RICHARD M. NIXON,

Plaintiff,
v. . Civil Action No. 74-1518
ARTHUR F, SAMPSON, et al.,
Defendants,
and
THE REPORTERS COMMITTEE

FOR FREEDOM OF THE PRESS,
et al., -

s @4 00 08 08 s 09 90 80 ga o7 v ws

Plaintiffs,
v. Civil Action No. 74-1533

ARTHUR F. SAMPSON, et al.,

90 e 90 00 00 er 00 oo

Defendants,
and

LILLIAN HELLAMAN, et al.,

Plaintiffs,
v. Civil Action No. 74-1551

ARTHUR F. SAMPSON, et al.,

Defendants.

REPORT. TO THE COURT

Defendants Buchen and Sampson, by their undersigned
attorneys, respectfully r?port to the Court concerning a
request made by counsel for former President Nixon and the
action which defendants propose to take in connection with
thaﬁ request. There are presently in Mr. Nixon's former
offices in the Old'Executive Office Building (Rcoms 175
and 175 1/2) some materialé subject to this Court's
Temporary Restraining Order, as amended, as well as the

Presidential Recordingcs and Materials Preservation Act,



Public Law 93-526, and other materials which do not fall
within the categories described by either the aforesaid
restraining order or.Public Law 93-526. The latter cate-
gory includes property of Richard Nixon predating and
postdating his term as President and other materials which
are the property of third persons.

Mr. Nixon's counsel has requested that this material
be segéegated, indexed, and, in the case of Mr. Nixon's
pre- or post-Presidential property, packaged.for ultimate
transfer to Mr., Nixon's office in California. Defendants
have undertaken to honor fhis request at this time under
the authority of the Presidentiai Transition Act of 1563,

3 U.S.C. 102 note, which authd?izies the Administrator of
General Services to provide necessary services for a period of
'six months from the expiration of the term éf office of a
P;cgideut for the purpose OI winding-up ghe aftairs of

his office. Appropriations have been made by the Congress
pursuant to that Act, but the authority to proceed tﬁerén
under will expire on February 9, 1975.

Accordingly, the Administratoxr, acting on‘behalf of
Mr. Buchen, has caused to be segregated, inventoried, and
prepared for shipment those materials of Mr. Nixon which
predate January 20, 1969, or’postdate Noon, August 9, 1974,
and therefore do not comerwithin the restrictions of this
Court's Temporary Restraining Order, as amended, or the
Presidential Recordings and Materials Preservation Act,
Public Law 93-526. Similarly, the Administrator has caused
to be segregated certain property of third persons. De-
fendants Buchen and Sampson propose to ship to Mr. Nixon

his nmaterials and make available the other materials to their



ovners after the close of business on February 3, 1975.

These matérialsicome within the following descriptive
categories:

1. Pre- and post-Presidential memorabilia of

Richard M. Nixon located in Rooms 175 and 175 1/2 of

the 01ld Executive Office Building.

2. Pre- and post-Presidential papers of Richard M.

Nixon loCatéd in Room 175 1/2 of the 01ld Executive

Office Building.

3. One box unopened/sealed, stamped by White House

Mail/Reception Security as received on November 5, 1974.

The box .is said to contain Presidential photographs,

autographed by Mrs. Nixon (post-August 9, 1974) mailed

to Wachington from San Clemente to be distributed to
the White House household staff. Materials in this

box are to be distributed upon verification of the

contents of the box. |

4., Property of third parties; This material was
sent to the-White House for autographs by the President
and would be distributed to the owners.

‘In determining that the foregoing materials do not come
within the terms of the Temporary Restraining Order or the
Presidential Recordings and Materials Preservation Act,
Public Law 93-526, defendants Buchen and Sampson have
‘relied upon archivists who have reviewed all of the papers.
of Mr. Nixon in Rooms 175 and l75bi/2 of the 01d Executive
Office Building and determined whether they pre- or.postdate
Mr. Nixon's term as President. With respect to Mr. Nixon's
memorabilia, the archivists, where possible, determined

whether the item pre- or postdated Mr. Nixon's term as



h

President. If an item of memorabilia or other property
was undated, tﬁe archivist relied upon the representation
- of Miss Rose Mary Woods, Mr. Nixon's administrative assis;
tant. Defendants Buchen and Sampson also relied upon a |
statement from the White House Gift Unit which reviewed
the memorabilia and determined ghat none of the items con-
stituted foreign gifts under the Foreign‘Gifts and Decorations
Act of 1966, as amended, 22 U.S5.C. 2621, et seq., 5 U.S.C.
7342. All materials pre- and postdating Mr. Nixon's term
in office were then segregated and packed for shipment.
Attached hereto are the affidavit of Mr. Thomas P. Wolf,
Coordinator, Nixon Presidential Materials, describing the
procedures followed, and a memorandum to Mr. Buchen.from
Maiorie Wicklein, Whitc House Gift Unit. )
The inventories of the foregoing méterials, together
with photographs of the pre- and post-Presidential memofa—
bilia are on file in the office of Mr. Thomas P. Wnlf,
Coordinator, Nixon Presidential Materials, Room 487, Old
Executive Office Building, telephone 456-2545.
Defendants Buchen and Sampson invite éounsel for the
parties to contact Mr. Wolf for the purpose of examining
the inventories and other documents in connection with thig

Report to the Court.

Respectfully submitted,

' -
CARLA A, HILLS o =
Assistant Attorney General

7
- - Q\ i 7
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EARL J. SILZBERT
United States Attorney

e
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Deputy ASSLStant Attorney General

IRWIN GOLDBLOOM
Deputy Assistant Attorney General

: Ko B - - o -
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BERNARD J. CARL."
Special Assistant to the
Assistant Attorney General

Y Sy Cot,

JBPERFY/AXELRAD
Attorney, Department of Justice

Attorneys, Department of Justice
Washington, D. C. 20530
Telephone: 202-739-3300

Attorneys for Defendant



CERTIFICATE OF SIERVICE

I hereby certify that I have caused to be served by

hand this 28th

listed below a

and a copy has

day of January 1975 on the attofﬁeys
copy of defendants Report To The Court:

William A. Dobrovir, Esquire
2005 1, Street, N. W.
Washington, D. C. 20036

Robert E. Herzstein, Esquire
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DISTRICT OF COLUMBIA )

)
WASHINGTON, D.C. )

AFFIDAVIT:
Thomas P. Wolf, being duly sworn,‘deposes and says:

I am Coordinator of the Nixon Presidential Maferials for-the General Services
Administration. In this capacity, I had supervisory responsibility for the
preparation.by archival employees of the General Services Administration of
inventories liSting certain papers and memorabilia belonging ¥o former President
Nixon which either pre or post-date ﬁis ierm of office as President. The. .
papers énd memorabilia listed in these inventories are presently located in

the suite of offices in the 0ld Execufive Office Building previouslyhuse& by‘

Mr. Nixon, and known as room 175 and 175%.

. These archivists have reviewed all of the papers and other materials in»this

: suite that are claiﬁed on behalf of Mr. Nixon to pie or post-date.his term of
office as President of the Unitéd States, and have determined from their face
those which do fall outside the period of his term as President. Consistent
with standard archival procedures for describing such items, such papers and -
 other materials falling outside the time period of his term have been infen-

toried by the archivists.

With respect to Mr. Nixon's memorabilia, the archivists, where possible,
determined whether the item on its face pre or post-dated Mr. Nixon's term as
President. If an item of memorabilia was undated, the archivist was instructed

by m2 to rely upon the repres
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adrministrative assistant, as to whether an item of memorabilia pre or
post-dated his term as President. Consistent with standard archival pro-
cedures for describing memorabilia, the archivists haﬁe prepared an inventory
listing those items of memorabilia that pre or post-date Mr. Nixon's term as

President.
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Thomas P. Wolf ’TL/*

Sworn to and subscribed

before me this _27 zZ day
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THE WHITE HOUSE

WASHINGTON

January 27, 1975

MEMORANDUM FOR: : PHILIP BUCHEN. ,‘ . )
FROM: MARJORIE W EIN

In responée to a request from your office, this memo-

- randum is to state the extent of my efforts in checking

the display areas of the suite of offices used by
President Nixon for gifts falling under the Foreign
Gifts and Decorations Act of 1966, as amended.

On two occasions during the week following August 9,
1974, Mrs. Alphadine Arrington of my office, Miss Rose
Mary Woods and myself, jointly examined this suite to
locate any such foreign gifts to President Nixon or

- the First Family. For this purpose, Mrs. Arrington
.and I used records maintained by the White House Gift
Unit, and which indicated those foreign gifts that were
not in storage in the National Archives or in my office.
As a result of these two examinations those items which
were identified to be foreign gifts were removed and
~are now in storage at the National Archives.



THE WHITE HOUSE

WASHINGTON

February 3, 1975

MEMORANDUM FOR: PHIL BUCHEN

DICK LAWSON . - .

DON RUMSFELD

FROM: JACK MARSHR

By February 7 we will be ableto‘éeneﬁgtrrt'—approved shipment of certain
Nixon items to San Clemente. QO that éay:ﬁrere will be a cargo air returning
to the West Cmdmg certain communication gear that had been

installed at San Clemente. - e
 The purpose of this memorandum is to-indicaté the plan to send this by avail-

able military aircraft to see if there is-any objection or. legal restrictions which
would preclude the same. Your comments and suggestions woult% be appreciated.

o



February 3, 1975

MEMORANDUM FOR: PHIL BUCHEN
DICK LAWSON
DON RUMSFELD

FROM: JACK MARSH

By February 7 we will be able to send the Court-approved shipment of certain
Nixon items to San Clemente, On that day there will be a cargo alr returning
to the West Coast alter ofi-loading certain communication gear that had been
installed at San Clemente.

The purpese of this memorandum 18 to indicate the plan to send this by avail-
able military aircraft to sce if there is any cbjection or legal restrictions which
would preclude the same. Your comments and suggestions would be appreciated .
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THE WHITE HOUSE
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UNITED STATES OF AMERICA

GENERAL SERVICES ADMINISTRATION
e , WASHINGTON, DL 20405

Tonorable Warren L. Gulley
Executive Assistant to the
Military Asslstant to the President
The White House

Washington, DC 20500

Dear Hr, Gullay:

There exists a request from Mr. Nizon's attorneys to forward to
him in San Clemente, Californla, certain materials as dascribed
in the attached letter and meworandum. It has been determined
that it is appropriate to ship the materials in question to
Mr, Hizon under tha suthority of the Preaidontial Tramsitiom

- Act (3 U.S.C. 102 note) and the appropriate court order.

We would like to request your assistance in utilizing a previously
schedulad military or Fhite House £light to California for this
shipment., Since the Transition funds expire at midnight, February 8,
1975, 1t would be extrerely helpful if this shipment could be
accommodated on 2 £flight before this data.

It is understood that any bill for this movement of materials to
formar President Nixon will be in accordance with standard billing
practices.

As Presidential Transition Act fimds nre to be used to pay for
tiiz movement please use 9.103.5.05310 as the fund citarion on
any billing doeument which should be forwarded to:

Pirector, Finance Division
General Services Administration
525 lYarket Street :

San Framcisco, CA 94105

The above office must be advised of the amount of the bill by
midnight TFebruary 8, if Transition Act funds are to be used.

Sincerely,

Arthur F, Sampsog
Adminigtipat or

Enclosura
CC: Mr. Casselman
Keep Freedom in Your Future With U.S. Savings Bonds



‘ ~ January 7, 1975 :

Philip w. 'Bdch.“n. Esqg. ( R R
" Counsal to the President e e T,

. Zhe White Eouse . T T

' Washingtom, D. €. 20500 . - . o o 7T
R Dear Hr..' Buchens.

-

At th.a prasent time thnre are many items of former

‘President Nixon's personal property, both pre- and post-dating

his texrm as President, located within Rooms 175 and 175 1/2

of the 014 Ex=scutive Office Building. On bshalf of Mr. Nixon

I am requesting you to authorize personnel from the General

. Services Administration to commence segregating, indexing,

- and packaging such ltems for ultimate transfer to Mr, Nixzon
in California. I further request that the GSA personnel be
authorized, in the course of this activity, to segregats the
personal properiy of any former White House staff mampber that
.pay be included among the mat:ezials located :Ln Rooms 175 or
175 1/2. A A S

. -

-

: !-!:I.ss Rose Mary Wooas is aesignated to serve as - -
Mx, Nixon®s agent for the purpose of assisting yourofr your
agents and the Ad=ministrator or hiz agsnts in the task of
seg:egas.ing th° pre~ and post-—nresi& qtia}. matﬁzials.

‘:ha'm you fcr your assistance in thzs r'a tex.

Sincezely yours, '

-

cz: wWilliam &, Czza2lnan J.I
Thicnas P. wWoll



-MEMORANTDTUI

FROM: | 'R. Stan Mortenson
SUBJECT: Meating on January 7, 1975
'pATE: -, January 7, 1975

PR . © .

Thls memorandum reflects the course of actlon agreed
. upon at the meating held this date among Messrs. Marsh, Rourke,
Casselman, Roth, Wolf, Gully, Miller, and Mortenson, and Miss
Woods, pertaining to the transfer of Mr. Nixon's personal

. property, pre- anﬁ post~dat1ng his term as Pre51dent to

. Calzfornza. _ o . S L L e

- . LT -
- - - . .. -
. B - .
- . . . - - Lo
P S -

ﬁ(l)‘ Mr. Mlller wzll request Mr. Budhen to auehorxze
) and designate the General Services Administration.
. to segregate, index, and: padkage the items referreé
“. - 'to above which are located in rooms 175 and 175 1/2
e of the Old Executlve Offlce Bulldlng. -

- -

‘-

.""?(2{ GSA personnel wlll segregate, 1ndex, and package ]
.the items as authorlzed S L e

I . . . SRC Y LA

Q';=(3) M. Buchen; ﬁhrough counsel, will notify Judge

e > Richey and the various parties in Nixon V. Sampson, -
. et al. (Civil Action Nos. 74-1518, 74-1533, ‘and

.~ " - . 74=1551) that the items have been segregated and.

1ndexed and prepared for snlpment to Callrornla

. NS
- -

: 4) GSA w111 arrange for: the tvans ortatlon of the |
g P .
' pacxaged items to Andrews Air Force Base L

. - . N
B - - - -
- - .

(5) Upon aLthorlz=tlon by Mr, Marsh's offlce Mr. Gullv
: will zrrangs for shipment of the packaged items on C
. - @ pre-schaduled military transport £light in which.

" .thers is excess cargo spac2 available,

A



Page two

(5) €SA will receive the transported items at.El Toro -
ili Force Bas2 in California and arrange for their
elivery to Mr. Nixon a e 3
y to Nixon in San Clemente, California,

. :or to such other facility agreeable to Mr. Nixon
and GSA. . - . S : ‘ .. C

.. . - -e . -
- P ..
- -0

*  {7) .GSA'’s oul-of-pocket expenses for & e packagiﬁg and
R trensport of the items, and the incremental cost of
ER the military transport £light to California, will be.
.o chargad against the ”trans;tlon_fund. L.
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THE WHITE HOUSE

WASHINGTON

2/13/75
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Not Numbered ‘ RESTRICTED

'No distribution except: CFH,RBA,MAH

6 copies to Judy Beth
THE WHITE HOUSE

WASHINGTON

. 1975

Dear‘/s/

On behalf of President Ford, I want to thank you for
your message concerning former President Nixon. I

hope the following information on his mail, memorabilia,
and return flight to California will resolve any ques~
tions you may have had.

The former President's return flight to California on
August 9 was paid by the military at the direction of
President Ford. Former President Nixon was not charged
for it, nor was the cost of the f£light taken out of
transition funds appropriated for the former President.

A court order and legislation passed by the Congress
last year prohibit Mr. Nixon from obtaining at the
present time the mail, memorabilia, and other files
acquired during the period when he was President.

However, pre~ and post-Presidential mail and memorabilia
have recently been shipped to the former President.
These items cover the period before January 20, 1969,
and after August 9, 1974. Since the shipment was made
before the expiration of the transition period on
February 9, it was paid for out of transition funds
appropriated to the former President. The delay in
shipping these pre- and post~-Presidential materials

to San Clemente was due to the fact that a report of
such items had to be submitted to and approved by the
court.

Thank you for your interest, and best wishes.

Sincerely,

Roland L. Elliott
Director of Correspondence

/s/ | cut - 2/13/75 - plr
/77 proofed - bmr/mah
/77

(Rec. 2/12/75)
RLE:JEB:RLE:
Approved by Barry Roth
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e o+ Nocieber 8, 1978
MEMORANDUM JFOR: MAX FRIEDERSDORF |
‘ f PRl S NS "o
FROM: JACK MARSH .
'

it is my understandiag that H., Res, 710, relating to Nixon papers
and tapes, may be considered within the next several weeks before
the House Admisistration Committee. I would be grateful for 2
discreet inquiry from one of your House people and 2 status report.
/1 suggest at the time they make the inquiry of the Committee that
' they alseo inquire about another matter peading belore the same
© Cemmiitee, in order to not stoonsany unusual interest in the
request., For example, postcard registration is peading before
the same Committee.

We would also be interested in the status of H. R, 214, electroaie
sorveillance before the Judiciary Committee,

JOM/dl
&
! Sf“‘ y
M@s\ gt )/ "

g it

o
4




SO
THE WHITE HOUSE

WASHINGTON

July 17, 1975

MEMORANDUM FOR: LARRY SPEAKES /,//
FROM: | BILL CASSELMAN ﬂ “’{,
SUBJECT: Nixon v, Administrator of General Services

The Department of Justice advises that the Court in the above-captioned
case has denied the motion of former President Nixon for a protective
order to prevent the taking of his deposition. (The deposition had been
noticed by Jack Anderson--see July 15 memorandum). Mr. Nixon's
deposition will be taken within 10 days, unless he agrees to withdraw
the affidavit which he had previously filed. In effect, the Court has

. adopted the position urged upon it by the Government.

cc: Jack Marsh
Rod Hills






0CT 101975

THE WHITE HOUSE

WASHINGTON

October 10, 1975

MEMORANDUM FOR: JACK MARSH
THRU: MAX L. FRIEDERSDORF M . é .
VERN LOEN
FROM: CHARLES LEPPERT, JR. CL
SUBJECT: Status Report on H, Res, 710
Nixon Papers and FTaxes, etc,
L0g0s0

H.Res. 710, relating to the Nixon papers and taxeswas favorably reported by
the Committee on House Administration on September 18, 1975, by a vote of
10-5-1, Voting against the resolution were Rep, 's Dickinson, Devine, Wiggins,
Holt, and Moore. Rep. Cleveland voted present.

The House Administration Committee filed its Committee report on H, Res, 710
on October 9, 1975, Rep. Cleveland filed Minority views which I am advised
raise some excellent constitutional issues concerning the resolution, Copies
of the Committee report are being sent to me as soon as they are available.

The Committee on House Administration has three other measures before the
Committee of interest. They are:

(1) H.R. 1686, Postcard Voter Registration which was referred to the
Full Committee on July 23, 1975, without amendments. No action
scheduled at this time.

(2) H.R. 3211 and S. 95, Overseas Citizens Voting Rights Act is in the
process of being marked-up by the Full Committee. It is anticipated
that this bill will go to the House for consideration in November 1975,

(3) H.R, 111, et al, Federal Election Campaign Act Amendments which-
are pending in the Subcommittee on Elections and nothing is scheduled
at this time,

H,R. 214 et al concerning wiretapping and electronic surveillance is pending
before the Subcommittee on Courts, Civil Liberties and the Administration of
Justice in the House Judiciary Committee, Hearings on this legislation were
held in March, May, June, July and September 1975, No action on these bills
are scheduled for the Subcommittee during the month of October 1975,



[}

THE WHITE HOUSE
WASHINGTON

pate: /0‘ ?'7/

TO: P

FROM: Max L. Priedersdorf

For Your Information

Please Handle J!’f'

Please See Me

Comments, Please

Ve




THE WHITE HOUSE

WASHINGTON

October 8§, 1975

MEMORANDUM FOR: MAX FRIEDERSDORF

FROM: JACK MA

It is my understanding that H. Res. , relating to Nixon papers
and tapes, may be considered withi e next several weeks before
the House Administration Committee, I would be grateful for a
discreet inquiry from one of your House people and a status report.
I suggest at the time they make the inquiry of the Committee that
they also inquire about another matter pending before the same
Committee, in order to not arouse any unusual interest in the
request. For example, postcard registration is pending before

the same Committee.

We would also be interested in the status of H. R. 214, electronic
surveillance before the Judiciary Committee.



0CT 17 1975

THE WHITE HOUSE

WASHINGTON

Date Qct, 17, 1975

TO: Jack Marsh

FROM: CHARLES LEPPERT

Please Handle

For Your Information

yj
Per Our Conversation /

Other: ‘l/[ A

Per your request,
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Union Calendar No. 278

94t Congress | HOUSE OF REPRESENTATIVES REeporr
. Ist Session No. 94-560

DISAPPROVING REGULATIONS PROPOSED BY THE GENERAL SERV-
ICES ADMINISTRATION IMPLEMENTING THE PRESIDENTIAL RE-
" CORDINGS AND MATERJIALS PRESERVATION ACT

Committed to the Committee of the Whole House on the
State of the Union ax;d ordered to be printed

QcToBER 9, 1975.

Mr. Havs of Ohio, from the Committee on House Administration,
submitted the following

REPORT
together with
SEPARATE VIEWS

[To accompany H. Res. 710]

The Committee on House Administraton, to whom was referred
the resolution (H. Res. 710) disapproving regulations proposed by
the Administrator of General Services under the Presidential Re-
cordings and Materials Preservation Aet, having considered the same,
report favorably thereon, without amendment, and recommend that
the resolution be agreed to.

PURPOSE

The purpose of this resolution is to disapprove portions of the regu-
lations submitted by the Administrator of General Services pursuant
to title I of Public Law 93-526 which, in the judgment of the Com-
mittee, are not consistent with the basic objectives of the Act, and do
not conform to the specific criteria set forth therein.* (Copies of the
resolution, the Act and the proposed regulations are set forth in the
appendix to this report.)

11t should be noted, however, that none of the regulations will actually become opera~

tive until the basic issues of constitutionality bave been decided by the ecourts. Present
indications are that sach court action is not likely to be concluded before some time next

year. )
(1}




2
BACKGROUND

he Presidential Recordings and Materials Preservation Act was
si';};d into law by President Ford on December 19, 1974. The regu-
Tations here involved were submitted by the General Services Admin-
istration on Mareh 19, 1975, pursuant to title I of the Act, relating
to the disposition of the Nixon Presidential materials. Title II of the
Act establishes the National Study Commission on Records and Docu-

nts of Federal Officials, .
mei[?oﬂowing is a summary of the major provisions of title I of the Act:

1. The Act would nullify the Nixon-Sampson ment in which
former President Nixon expressed an intention to donate to the Gov-
ernment some 42 million documents and materials to which he claims
legal title and access to which he asserted an absolute right in addi-
tion to asserting the right to withdraw material from custody of the
General Services Administration. i o

2. Under the Act the Administrator would retain custody of all
tapes, papers, documents and other materials of general historical
significance relating to the Presidency of Richard M. Nixon, All of
the material must be retained in the Washington Metropolitan Area
and cannot be detroyed except as may be provided by law.

3. Mr. Nixon would at all times have access to the material for any
puip%s}?e material would be immediately available for use in judical
proceedings, subject to any “rights, defenses, or privileges Whl?h any
person may raise”. A request for access to the material by the Special
Prosecutor would be given priority over all other requests,

5. Access to the material would be subject to regulations to
assure the security of the material which would be issued by the
Administrator. . i i

6. The legislation takes no position on ownership of the material
prior to enactment of the measure. However, if a court finds that
the measure deprives any person of private property, the Act would
authorize the payment of “just compensation” as may be determined
by the court. . ) , S

7. The regulations regarding public access to the material are to
give special attention to providing expeditious access to Watergate-
related material and are to take into account the following factors:

(1) The need to provide the public with the full truth, at the
earliest reasonable date, of the abuses of governmental power
popularly identified under the generic term “Watergate”;

(2) The need to make such recordings and materials available
for use in judicial proceedings; ) :

(3) The need to prevent general access, except in accordance
with appropriate procedures established for use in judicial pro-
ceedings, to information relating to the Nation’s-security;

(4) The need to protect every individual’s right to a fair and
impartial trial; i

5) The need to protect any party’s opportunity to assert any
legally or constitutionally based right or privilege which would
prevent or otherwise limit access to such recordings and
materials;

3

(6) The need to provide public access to those materials which
have general historical significance, and which are not likely to
be related to the need described in paragraph (1);and B

(7) The need to give Richard M. Nixon, or his heirs, for his
sole custody and use, tape recordings and other materials which
are not likely to be related to the need described in paragraph (1)
-and are not otherwise of general historical significance. ,

8. The Act required the Administrator of General Services to sub-
mit the regulations implementing title I within 90 calendar days after
enactment and gives Congress the authority to disapprove the regu-
lations by providing in Section 105(b) that the regulations take effect
90 legislative days after submission unless they are disapproved by
either House of Congress within that period. N \

9. The Act provides that judicial challenges and appeals therefrom
be heard on an expedited basis. : ‘

HEARINGS

_ Hearings on the proposed regulation were held on May 22 and
June 3, 1975 in order to afford the Subcommittee on Printing an op-
portunity to determine whether the proposed regulations were in ac-
cord with the basic objectives of the Act, and whether they conformed
to the specific criteria set forth in section 104 thereof.

Appearing in support of the proposed regulations on:-May 22 were
Mr. Arthur F. Sampson, Administrator of General Serviees, accom-
panied by Mr. Ted Trimmer, General Counsel, Dr. James B. Rhoads,
the  Archivist of the United States, and other members of Mr. Samp-
son’s staff, : : o
" On June 3, the Printing Subcommittee heard testimony from Mr.
Charles Morgan, representing the American Civil Liberties Union,
and a panel of witnesses representing the American Political Science
Association, the American Historical Association, and the Reporters
Committee for Freedom of the Press. The panel of witnesses included
Professor Clement E. Vose for the American Political Science Asso-
ciation, Professor Norman A. Graebner for the American Historical.
Association, and Lyle W. Denniston for the Reporters’ Committee for
Freedom of the Press. : ‘ ‘

The Subcommittee also received written replies to a number of ques-
tions addressed to the witnesses during the hearings, and these sub-
missions have all been inserted in the hearing record. '

" COMMITTEE ACTION

" Following a complete review of the proposed regulations and the
hearing record, the Printing Subcommittee concluded that many of
the regulations complied with the Act and were consistent with the
intent of Congress. The Subcommittee found, however, that a sig-
nificant number of provisions were not consistent with the Act. The
Subcommittee therefore recommended disapproval of those provisions
not found to be in conformity with the intent of the legislation. The
full Committee, on September 18, 1975, by a vote of 10-5 (one mem-
ber voting present) ordered the resolution reported to the House.




4

J the Act, the Administrator of General Services has 90 calen-
zda,IrJ 3i§§ foﬂowﬁlg the adoption, by either House, of a resolution of
disapproval, to submit revised regulations accordance with t%?
directions of the Committee, Thereafter, the amended regulations wi
‘become effective following the expiration of 90 legislative days from
‘the date of submission, unless disapproved by either House of
Congress. i .

The major issues which developed from the hearings and subsequen
discussions between members of the Subcommittee staff and repre-
sentatives of the General Services Administration related to:

(1) The validity and propriety of restrictions on access involv-
ing national security and personal embarrassment; N
{2) Whether final determinations for the purposes of judicia
review should be vested solely in the Administrator, a political
appointee, or whether they should be vested in the Presidential
Materials Review Board (to be established pursuant to the regu-
lations and composed of the Archivist of the United States, the
Librarian of Congress, and a professional archivist selected by
the Society of American Archivists) with respect to (a) whether
materials are historically significant and are to be retained by the
Government, or are of a purely perspnal nature, to bg returned to
Mr. Nixon, and (b) whether materials should be withheld from
lic access; )
Pu](03) The notification procedures which should be adopted to
rotect the legitimate rights and privileges of any individual
identified in the Nixon Presidential materials; and
(4) Appropriate procedures for reproducing the tape record-
inos which will discourage commercialization of the tapes in a
manner which would infringe upon the legitimate rights and
ivileges of an individual.

T}Feri&dlrinistrator of General Services has contended that he does
not have authority irrevocably to delegate judgmental responsibili-
ties imposed upon him by the Congress pursuant to the Act, since the
Act does not authorize such delegation. Based upon its own studies,
supported by the legislative history of the Act, a memorandum from
the American Law Division of the Congressional Research Service of
the Library of Congress, and a legal memorandum prepared by counsel
to the American Historical Association, the American Political Sci-
ence Association and the Reporters Committee for Freedom of the
Press, the Committee believes that the Act grants the Admlmstratoxl'
authority only to propose and explain regulations and not to contro
and regulate access to the materials. However, even if such authority
had been delegated to the Administrator, a subdelegation of tha}t. au-
thority would be permitted. (Copies of the legal memoranda are set

h in the appendix. : )
fmlr?t?n;,ﬂy, t.hg Iéommi%tee believes that in order to carry out the mtent
of the Act, final judgment relative to public access should be 10(%1ged in
persons competent in archival sciences, such as the members of the pro-
posed Presidential Materials Review Board. o .

Regarding the procedures for disapproving the p:ropoﬁgc*il regula-
tions, an informal opinion of the House parliamentarian and a memo-
randum prepared by the American Law Section of the Library of Con-
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gress conclude that Congress may disapprove the regulations in part
or in whole. The memorandum of the American Law Section also con-
cludes that the Presidential Recordings and Materials Preservation
Act does not authorize a procedure whersby Congress could incorpor-
ate changes into the proposal submitted by the Administrator and
thereafter approve the regulations as amended. However, a report ac-
companying a rvesolution of disapproval could suggest amendments
which would be consistent with the E‘agis}a,tive intent.
" Following is a list of the sections of the proposed regulations for
which the Committee recommends modifications:
Examination of material relating to national security by the
Counsel to the President, Section 105-63.205 (d). ,
Right of third parties to be notified 90 days in advance of in-
tent to provide public access, and opportunity for such individuals
‘to raise certain legal and constitutional rights and privileges to
limit public access, Section 105-63.401-1(c).’
Obligation of archivisits to refer certain material to appropri-
ate law enforcement officials, section 105-63.401-2(d).
Final agency action by Administrator: Section 105-63.401-
2(b) ; Section 105-63.401-4(d) ; and Section 105-63.402-4.
Overly broad and vague restrictions on accessto:
( g ?i)national security material, Section 105-63.402-1
a)(4);
(b) abuse of power material that may embarrass, damage
or harrass, Section 105-63.402-1(b) ; and
( k() (;) non-government abuse material, Section 105-63.402-
2{b). '
Prohibition against reproduction of the tapes, Section 105-
63.404(c).

SUMMARY OF REGULATIONS PROPOSED BY GSA TO IMPLEMENT TITLE I OF
PUBLIC LAW 93526

The following is a summary of the proposed regulations to Public
Law 93-526:2 : :

Section 105-63.104 Definitions

This section includes definitions of: (a) Presidential historical
materials; (b) private or personal materials; (c¢) abuses of Govern-
ment power popularly identified under the generic term “Watergate”;
(d) general historical significance; (e) archivists; (f) agency; (g)
Administrator; (h) initial archival processing; (i) staff; and (j)
national security classified information. ‘
Section 105-63.401 Processing

_ The regulations provide that the Administrator shall delay process-
ing materials for 30 days after the lifting of the court order preventing
implementation of the regulations. This delay will be used to permit
persons to initiate legal action to protect their legal rights. The initial
archival processing will commence at the end of the 30 day period and

public access will be granted shortly thereafter, unless otherwise
restricted. ‘

Taa copy of the proposed regulations are included in the Appendix,
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Section 106-63.401-1 Rights and privileges; right to a fair trial
. Within 90 days after the effective date of the regulations a persomn
may petition the Administrator to limit access to the material on the
grounds that public access would violate a legal or constitutional right
or %rivﬂege or that it may jeopardize an individual’s right to a fair
trial.

The Administrator has discretion under the regulations to consider
these claims after the expiration of the 90 days.

Section 105-63.401-2 Segregation and review; Senior Awrchival
Review Board; Presidential M aterials Review Board -
" This section establishes the basic procedure for processing the
material: o ‘
(1) Initial determination regarding public access will be made
by professional archivists; .
© (2) Difficult questions will be referred to a “Senior Archival
Review Panel” selected by the Archivist of the United States;
" (8) Classifications which raise significant issues “involving in-
terpretation of these regulations or having far reaching prece-
dential value will be submitted to the Presidential Materials Re-
view Board, composed of the Archivist of the United States, the
Librarian of Congress and a distinguished professional nominated
by the Council of the Society of American Archivists and ap-
pointed by the Administrator; and
(4) Decisions of the Board will be reviewed by the Administra-
tor who shall make the final agency decision,

Section 105—63.401-3 Notice of Determination

. Notice of initial archival determinations are to be printed in the
Federal Register.?
Section 105-63.401-4 Appeals

Any person may petition the Administrator to appeal an initial
archival determination within 30 days after notification in the Federal
Register. Mr. Nixon, his agents and heirs may petition at any time.
Appeals shall be heard by the Presidential Materials Review Board..
The Administrator shall make the final agency decision.

Section 105-63.401-5 Transfer of materials ‘

Private and personal material of Mr. Nixon which is neither related
to the abuses of power or otherwise of general historical significance
shall be transferred to him or his agents or heirs no sooner than 30 days
after notice of the determination has heen published in the Federal
Register.

Section 106-63.,02~-1 Materials related to abuses of power
(1) It is necessary to protect a legal or constitutional right or
privilege;
(2) It s necessary to protect an individual’s right to a fair and
impartial trial; , :
(3% Release would violate a Federal statute; ,
(4) Release would disclose or compromise national security
classified information (with certain exceptions); or

3 See the Appendix for a letter from Arthur F. Sampson, Administrator, GSA, regarding
publcation in Federal Register.
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(5) Disclosure would tend to embarrass, damage or harass liv-

ing persons and deletion would not distort the understanding of
the material. o ,

Section 105-68.402-2 Materials of general historical significance wn-
related to abuses of government power .
Access may be restricted in circumstances identical to points 1
through 4 listed above, except that access to material not related to
abuses of power may be restricted when: ‘
(1) Disclosure would compromise trade secrets, etc;
(2) Constitute an invasion of privacy;
(3) Disclose or compromise materials compiled for law enforce-
ment purposes; and .
(4) Tend to embarrass, damage or harass living persons. -

Section 106-63.402-3 Periodic review of requlations :
Materials placed under restrictions will be reviewed periodically
and reclassified, if appropriate. ' "

Section 105-63.409-4 Appedl of restrictions -

A classification may be appealed to the Presidential Materials
Board. The Administrator shall make the final agency decision with
respect to each appeal. o S
Section 105-63.408-5 Deletion of restrictive portions

Reasonably segregable portions of materials shall be provided after
deletions have been made. \

Section 105-63.403 Reference room locations, howrs and rules

The Administrator shall designate precise locations where the ma-

“terial shall be available to the public.

Section 105-63.404 Reproduction of tape recordings of Presidentiol
recordings - ‘ ‘
Duplicates of the tapes will be made for public and official reference.
Tapes cannot be reproduced for researchers.
Section 1065-63.405 Repraduction and authentication of other materials

~ Reproduction of non-tape material is authorized and will be done
by GSA personnel. '

RECOMMENDED MODIFICATIONS OF REGULATIONS PROPOSED BY GSA

1. Section 106-63.206(d) : Examination of national security material.

This proposed regulation provides in part :

_ (d) Prior to each access which may result in the examina-
tion of Presidential historical materials that relate to matters
of national security, the Administrator of General Services
or his designated agent shall notify the Counsel to the Presi-
dent who shall be given the opportunity to examine these
materials and raise any objections, defenses, or privileges to
prevent or limit the proposed access.

GSA did not include the above provision in the public access regu-
lations which were submitted for Congressional review. Rather, it was
included in regulations pertaining to preservation, protection of, and

H.R. 94-560—75——2
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access procedures to Nixon Presidential materials. However, since this
provision, as well as all other provisions of Section 105-63.206 (dealing
with access procedures), directly affect all public access to the Nizon
Presidential materials, it must obviously be subject to Congressional
' apgroval. ) o : ° :
Subsection (d) is troublesome in at least two respects: (1) it appears
to recognize a right in the Counsel to the President to originally
_classify national security materials, even though no such authority
has been delegated to him, either by existing law or Executive Order
(see E.O. 11652, Mar. 8, 1972, as amendedgby E.O. 11714, April 24
1973) ; and (2) the resolution appears to allow Counsel to limit access
to materials even though they have not been, and canot be, classified
“under existing law. ’
Ifi Would appear more ap propriate to refer such requests to the
National Security Council, which does have such authority.
The Committee recommends the following amendment :

“(d) Prior to each access which may result ir. the examination
of Presidential historical materials that relate to matters of na-
tional security, the Administrator of General Services or his desig-
n;ated agent shall notify the [Counsel to the President] National
Security Council, [who] which shall be given the opportunity to
examine these materials and raise any objections, defenses, or
privileges to prevent or limit the proposed access. I'n asserting any
such objections, defense or privilege, the National Security Coun-
cil shall state in writing why the material involved has been or

- should be properly clasified under cwisting law or executive order :
Provided, That this provision shall not be construed to allow the
restriction of public access to material which is not and cannot be
properly classified wnder existing law or executive order.

2. Section 105-63.401-1: Rights and privileges; right to a fair trial.
This regulation provides in part:

(c¢) In his discretion, the Administrator may consider
claims and petitions deseribed in paragraphs (a) and (b) of
this subsection after the expiration of 90 calendar days from
the effective date. ' )

Paragraph (a) of this section allows an individual (i.e. Mr. Nixon
or a former White House aide) to petition GSA, within 90 calendar
days after the effective date of the regulations, to restrict access to
certain Presidential materials because of a legal or constitutional
right or privilege possessed by the petitioner (Le. right to privacy).
Paragraph (b) allows a Federal, state or local government attorney
to petition the GSA, within 90 calendar days after the effective date
of the regulations, to restrict access to Presidential materials whose
public disclosure would prejudice a particular individual’s right to a
fair and impartial trial.

Since a concerned individual is not likely, unless notified by GSA
to have any knowledge or reason to know that the materials ‘include
information about him which can lawfully be restricted, he may not
Jearn of the existence of such information until the 90-day period
has expired. Likewise, a government attorney may not learn of the
inclusion of relevant materials until the expiration of such period.
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To provide adequate protection of all individual rights, GSA should
be required to consider a g)etiti?n filed after 90 days even if the ma-
terial has already been made available to the public. )

Furthermore, in any case in which an individual named in the mate-
rials can be located, he should be so notified in writing at least 90 days
before public access is to be provided. The notification should also
describe the individual’s rights of appeal under this section. Other-
wise, & person would be powerless to exercise his legal rights meaning-
fully in situations in which he may suffer a violation of a constitu-
tional or legal right. i

The Committee recommends the following amendment:

! (¢) The Administrator shall consider claims and petitions de-

* seribed in paragraphs (a) and (B) of this subsection, filed after
the expiration of 90 calendar days from the effective date, where
there is good cause for the failure to file the claim or petition
with 90-day period, and the claim or petition 18 filed within 90
calendar days after the claimant or petitioner becomes aware of
the release o{ such materials, or has reasonable cause t0 file such
‘petition or claim, to prevent release of such materials. In his dis-
cretion, the Administrator may consider other claims, and peti-
tions described in paragraphs (a) and (b) of this subsection after
the expiration of 90 calendar days from the effective date. .

(d) No less than 90 calendar days before providing publie
access to any specific set of materials, the Administrator shall make
a reasonable effort to locate and shall notify by certified mail,
return receipt requested, any individual identified in the materials
that the materials are to be made public. Such notification shall
set forth the relevant eontext in which the individual was identi-

. fied and shall advise the individual of his rights of appeal under
™ thissection. : ) ] )

3. Section 105-63.401-2: Segregation and review: Senior Archival
Review Panel; Presidential Materials Review Board.

This regulation provides in part: :

(d) If, during the processing period described in Sec.
105-63.401(b), the archivists should discover any materials
which they determine reflect an aparent violation of law
which has not been the subject of prior investigations, the
archivists shall bring the material to the attention of the
‘Administrator for referral to the Department of Justice or
other appropriate action,

This regulation places an unnecessary obligation on both the archi-
vists and the Administrator. Archivists may not be familiar with all
“prior investigations” and even if they were, the prior investigation
may be ongoing or capable of being re-opened. Therefore; the archi-
vists should refer all information bearing on potential criminal ac-
tivity to the Administrator. The Administrator, in turn, should be
required to forward all such material—however innocuous in appear-
ance—to the Justice Department. The Administrator is in no position
to evaluate the relevance of any material to any ongoing investigation
which may or may not be known to him. Further, the determination
of what information may be relevant to an ongoing investigation is
not an appropriate function of the Administrator.
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« ommittee recommends the following amendment : :
The ‘C (d) If, during the processing period described in § 105-63.401
(b), the archivists should discover materials which rgﬁect an
~ apparent violation of [eriminal] law Twhich has not been the
subject of prior investigatmn%, the archivists shall bring the
material to the attention of the Administrator for ref.?rral to
the Department of Justice [or other appropriate action].”
4. Section 105-63.401-2: Final agency action by Administrator.
“(h) When the matter certified to the Board by the Senior
Archival Panel involves a determination required in para-
graphs (2) or (b) of this subsection, the Administrator will
publish notice in the Federal Register of the materials to
be considered by the Beard. In order to protect the privacy
of persons who may have such an interest in the materials,
the notice shall consist only of a generic description and list-
ing of the materials to be considered by the Board. Any per-
son ‘may intervene in the Board’s consideration by petition-
ing the Administrator in writing within 30 calendar days of
publication of notice. The Board shall submit to the Ad-
ministrator its written recommendation, together with dis-
senting and concurring opinions, of the proper categorization
and disposition of the pertinent materials. The Administra-
tor will make ‘the final administrative determination. If the
determination of the Administrator is different from that
recommended by the Board, he will state his reasons in
writing. The Administrator will notify the gtimonexj by
certified mail, return receipt requested, of the final adminis-
trative determination. The Administrator will refrain from
transferring any materials in accordance with § 105-63.401-
5(a) as a result of the final administrative determination
for at least 30 calendar days from the petitioner’s receipt
of such notice.” G ‘ C

The problem with this regulation is that it affords the Administra-
tor unfettered discretion to make the final administrative determina-
tion as to which materials should be retained for public access. Tt is
ill-advised, for at-least two reasons, to provide the Administrator
with such power. i~ o R T

First, as the GSA report itself states, decisions regarding the re-
tention of the Nixon Presidential materials should be made on a non-
partisan basis and should reflect the judgement of those trained in
archival science. The GSA Administrator—a political appointee who
'serves at the pleasure of the President and who normally is not trained
in archival science—can add little to the substance of non-partisan
archival decisions. :

Second, affording the Administrator unfettered discretion to make
final administrative determinations would increase the risk—both in
Teality and in appearance—that partisan political concerns will govern
decisiong concerning the retention of the Nixon Presidential materials,
Congress and the American people should not have to worry that at
some future time, under some future circumstances, the Administrator
will give in to political temptations. : ' SR

31

. Although the Administrator contends that he eannot “delegate”
the authority to make the final ‘agency determination, memoranda
submitted by counsel to the American Historical Society, the Ameri-
can Political Science Association and The Reporter’s Committee for .
Freedom of the Press and by the American Law Section of the Library
of Congress agree that the Administrator’s conclusion is invalid and
that the authority to make the final agency determination may be
vested in the Presidential Materials Review Board.®

. The Committee recommends the following amendment:

"~ {(h) When the matter certified to the Board by the Senior
Archival Panel involves a determination required in paragraphs
{a) or (b) of this subsection, the Administrator will publish
notice in the Federal Register of the materials to be considered
by the Board. In order to protect the privacy of persons who may
have such an interest in the materials, the notice shall consist only
of a generic description and listing of the materials to be con-
sidered by the Board. Any person may intervene in the Board’s
consideration by petitioning the Administrator in writing within
30 calendar days of publication of notice. The Board shall sub-
. mit to the Administrator its written [recommendation] decision,
together with dissenting and concurring opinions, of the proper
categorization and disposition of the pertinent materials:: Fhe:
[ Administrator] Board’s decision will [make] be the final ad-
ministrative determination. [If the determination of the Admin-
istrator is different from that recommend by the Board, he will
state his reasons in writing.J: The Administrator will notify the
petitioner by certified mail, return receipt requested, of the final
administrative determination, within 30 calendar days follow-
ing receipt of such determination. The Administrator will re-
frain from transferring any materials in accordance with
§ 105-63.401-5(a) as a result of the final administrative determi-
nation for at least 30 calendar days from the petitioner’s receipt
of such notice. ‘ , «
5. Section 105-63.401-4: Final ageney action by Administrator.
This regulation provides in part: IR
. (d) Upon consideration of appeals as described in para-
gra%hs (a) or (b) of this subsection, the Board shall submit
to the Administrator its. written recommendation, together
with dissenting and concurring opinions, of the proper cate-
gorization and disposition of the pertinent materials. The
* - Administrator will make the final administrative determina--
» tlon Tf the determination of the Administrator is different
+ from that recommended by the Board. he will state his rea-
sons in writing. The Administrator will notify the petitioner
by certified mail, return receipt requested, of.the final admin-
istrative determination. The Administrator will refrain from
transferring any materials in accordance with § 105-63.401-5
(a) as a result of the final administrative determination for
at t}_ea,st 30 calendar days from the petitioner’s receipt of such
notice. !

-8 See Appendix for legal memoranda.
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i i i ~ s the Admin-
* This regulation. like section 105-63.401 1(h), affords the £
istrfa}}:ljr u%fettered discretion to dispose of petitions concernn;i 15(111:
retention of certain materials. Therefore, the Committee recom
ing amendment: ) _
the fon(:i“)m%}gpon consideration of appeals as described in paraﬁragg?
(a) or (b) of this subsection, the Board shall submit to }f ewith
ministrator its written [[recommendation, decision, together ey
dissenting and concurring oplnions, of the proper categoriza %
and disposition of the pertinent matemal%. F or the purpose o
judicial review the [Administrator] B oard’s dei_zsﬁmd vtnr_
[make] be the final administrative determination. [:I the de deed
mination of the Administrator 1s different from that 1(icorztéle1}nis_
by the Board, he will state his reasons 1n writing.J T he Admi s
trator will notify the petitioner by certified mail, .1etur¥}tf§ce g)o
requested of the final administrative determination demil 1;_
calendar-days following receipt of such petition. The n& I; s
trator will refrain from transferring any materials in ac.c%r ade-
with § 105-63.401-5(a) as a result of the final administr t?’tl've e
termination for at least 30 calendar days from the petitioner

o i £ such notice.
6 I;ec(?tli%gzol 05-63.409—1 : Materials related to abuses of governmental

Wer. i . . .
Pc‘)T]ais regulation provides, in pertinent part, as follows:

ini i 1 ials de-
The Administrator will restrict access to materia
ter(x?lgned (iiuring the processing period to relate to abus?s of
" governmental power, as defined in § 105-63.104(c), when:
&

* * %* * *
(4) The release of the materials would disclose or com-

promise national security classified information. However, the
‘Administrator may waive this restriction when:

L * * % =

:v) The requester has signed a statement,. satisfactory
to gllle)Adminisgrator and to the heads of agencies having su}b-
ject matter interest in the material, which declares that the
requester will not publish, disclose, or otherwise compromise
the classified material to be examined and that the requester
has been made aware of Federal criminal statutes which pro-
hibit the compromise or disclosure of this information.

are two principal difficulties with this regulation. .

%Ilfslif the reguﬁtionpwould restrict access to materials whose dis-
closure would “compromise” national security classified information.
This standard is far too vague. Conceivably, it could b‘? argued t}lag
disclosure of virtually any presidential material would comproml_sei;
national security information. Congress should therefore rely o-r% exist-
ing standards. Under present law, the government can classify any
item when its disclosure would reveal or compromise sensitive m;}
formation. (See Exec. Order 11652, Secs. 1, 6, 12). If the governmen
has net classified the item, there should be no further national security
restriction on access to it.

i i ige authorized to review classified.
Second, if a researcher is otherw

material and has signed a sworn statement that he will not disclose
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the sensitive material, that should be sufficient to allow him access. The
sworn statement should not, in addition, have to be “satisfactory” to
the Administrator or any federal agency. No standards are of-
fered to determine when a statement would be deemed “satisfactory.”
Use of the term, consequently, would allow government officials arbi-
trarily to deny access to otherwise authorized persons,

The Committee recommends the following amendment :

(a) The Administrator will restrict access to materials de-
termined during the processing period to relate to abuses of
governmental power, as defined in § 105-63.104 (¢), when:

(4) The reiease of the materials would disclose [or compromise]
national security classified information. However, the Adminis-
trator may waive this restriction when:

(iv) The requester has signed a statement, [satisfactory to the
Administrator and to the heads of agencies having subject mat-
ter interest in the material}, which declares that the requester will
not publish, disclose, or otherwise compromise the classified ma-
terial to be examined and that the requester has been made aware
of Federal criminal statutes which prohibit the compromise or
disclosure of this information.”

) 7. Section 105-63.420—1: Material that may embarrass, damage or
1arass.

.(b) The Administrator may restrict access to portions of
materials determined to relate to abuses of governmental
power when the release of those portions would tend to em-
barrass, damage, or harass living persons, and the deletion of
those portions will not distort, and their retention is not
essential to an understanding of, the substantive content of
the materials.

The intent of this restriction is understandable and acceptable: to
protect the reputations of living persons from unnecessary embarrass-
ment. To the extent that such concern is legitimate, this regulation
seems superfluous. Any pursely personal items would automatically be
exempt .from disclosure and perhaps even retention by GSA. (See
Sections 105-63.104(b) ; 105-63.401-5.)

Even if it were not superfluous, the regulation still raises problems.
Almost by definition, the Watergate affairs are embarrassing to those
who were associated with them. Therefore, virtually all of the Water-
eate materials could, conceivably, be subject to this restriction.

The adgitional qualification does not help. It states only that embar-
rassing materials will not be withheld if their deletion will not “dis-
tort” the Watergate history and if their retention is not “essential”
to an understanding of that history. But Congress did not direct that
only the “essentials” of the Watergate affairs be made public; Congress
directed that “the full truth” be made public. This regulation would
undermine that congressional purpose. TR

Another problem with the regulation is that the Administrator has
total, unfettered discretion to determine whether personal matter in-
cluded within the Watergate materials should be withheld. If the ma-
terial is personal and not necessary to understand an abuse, the 'Ad-
ministrator should be required to restrict access.
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The Committee recommends the following amendment :
" (b) The Administrator [may] shall restrict access to any por-
‘tions of materials determined to relate to [abuses of governmental
- ..power when the release of those portions would tend to embarrass,
gamage or harass living persons, and the deletion of: those por-
- tions will not distort, and their retention is not essential to an
understanding of the substantive content of the materials] an
individual’s personal affairs, such as personnel and medical files
~if after being given a reasonable opportunity to review the mate-
rials, the individual involved expresses, in writing, a desire to
withhold such portions from public access: Provided, That if
material relating to an abuse of governmental power refers to,
involves or incorporates such personal information, the Adminis-
trator will make available such personal information, or portions
thereof, if such personal information, or portion thereof, 1s essen-
tial to an understanding of the abuse of governmental power.”
‘8. Section 105-63.402-2: Materials of general historical significance
ungelated to abuses of governmental power. .
. This regulation provides in part:
w5 10 (b) ‘The Administrator may restrict access to materials of
general historical significance, but not related to abuses of
governmental power, when the release of the materials would :
(1} Disclose or compromise trade secrets or commereial or
financial information obtained from a person and privileged
or confidential; or A
(2) Constitute a clearly unwarranted invasion of personal .
privacy; or
(3) Disclose or eompromise investigatory materials com~
piled for law enforcement purposes; or : ;
(4) Tend to embarrass, damage, or harass living persons.

G8A states in its report that, with the exception of paragraph (4),

these restrictions were derived from the Freedom of Information
Act. The problem is that- GSA’s restrictions are written in terms much
more vague than the FOI provisions. This ig-a mistake. If archivists
and administrators are to apply these regulations in a manner con-
siste;}it with the P.L. 93-526, the restrictions should be eclear and
specifiec. .~ : : :
‘As for paragraph. (4), this also. is too vague. It is not at all clear
how this exemption is to be applied. (GSA’s report contains virtually
no information to communicate an understanding of how similar terms
were in fact applied: by custodians of other presidential papers.) In
any  event, this regulation seems superfluous. Any investigative or
purely personal information—presumably the kind of materials GSA
has - mind-—is glready withheld from disclosure under other
exemptions. = | : ’

To remedy these problems, the Committee believes the provision
should be amended as follows: o : -

.- - (b) The Administrator [may] shall restrict access to materials

-.of general histerical significance, but not related to abuses of
- governmental power, when the release of these materials would:
(1) Disclose For compromise] trade seerets and commercial or

S

financial information obtained from a person and privileged or .

confidential ; or
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(2) Disclose personnel and medical files and similar files or in-
formation when their disclosure would /c/onstitute a clearly un-
warranted invasion of personal privacy; or

(3) Disclose [or compromisei) investigatory materials compiled
for law enforcement purposes, but only when the disclosure of
such records would

(1) interfere with enforcement proceedings,

(1) constitute an wnwarranted invasion of personal
privacy,

(ii1) disclose the identity of a confidential source and, in
the case of a record compiled by a criminal law enforcement
authority in the course of a criminal investigation, or by an
agency conducting a lowful national security intelligence in-
vestigation, confidential information furnished only by the
confidential source,

iv) disclose investigative techniques and procedwres, or
v) endanger the life or physical safety of law enforce-
ment personnel. :
9. Section 105-63.,02-4: Final agency action by Administrator.

TUpon the petition of any researcher who claims in writing
to the Administrator that the restriction of specified ma-
terials is inappropriate and should be removed, the archivists
shall submit the pertinent materials, or representative ex-
amples of them, to the Presidential Materials Review Board
described in § 105-63.401-2(g). The Board shall review the
restricted materials, consult with interested Federal agen-
cies as necessary, and make a written recommendation to the
Administrator, including dissenting and concurring opin-
ions, as to the continued restriction of all or part of the
pertinent materials. When the determination of the Admin-
istrator is different from that recommended by the Board, he
will state his reasons in writing. The Administrator will
notify the petitioner of the final administrative decision.

This provision is unclear since it does not state explicitly that the
Administrator has the authority to make the final administrative de-
termination. However, it is known that it is the Administrator’s inten-
tion that authority be vested in him, and is likely to be so interpreted.
Since this would vest in the Administrator broad discretion to make
such final determination (see items 4 and 5 for discusion of this issue),
the Committee recommends the following amendment :

Upon the petition of any researcher who claims in writing to
the Administrator that the restriction of specified materials is
“inappropriate and should be removed, the archivists shall submit
the pertinent materials, or representative examples of them, to
the Presidential Materials Review described in § 105-63.401-2 (g) .
The Board shall review the restricted materials, consult with
interested Federal agencies as necessary, [and make a written
recommendation] submit to the Administrator its written deci-
sion, including dissenting and concurring opinions, as to the con-
tinued restriction of all or part of the pertinent materials. [When
the determination of the Administrator is different from that
recommended by the Board, he will state his reasons in writing.J

H.R. 94-560-—T5~8




For purposes of judicial review, the Board’s decision will be the
. final administrative decision. The Administrator will notify the
petitioner of the final administrative decision within 80 calendar
. days following receipt of the petition. o
10. Section 105-63.404: Reproduction of tape recordings of Presi-
dentia] conversations. .
This regulation provides in part:

(¢) No researcher may reproduce or have reproduced
sound recordings of the reference copies of the tape record-

- ings described 1n paragraph (a) of this section.

GSA states that this regulation to prohibit reproduction of the tape
recordings “is to prevent unwarranted commercial exploitation of the
tape recordings.”

This provision is, at best, unnecessary, and at worst, inconsistent
with the spirit if not the letter of the Act. )

To begin with, the regulations and existing judicial procedures al-
ready protect every person’s constitutional and legal rights, If Mr.
Nixon, or any other person, believes he has a constitutional or legal
right to prevent reproduction of the recordings, he can petition the
GSA under Section 105-63,401-1(a), or assert the right in court.*

In evaluating this regulation, it is also necessary to consider the
basic intent of the Act. That legislation was designed, within certain
limitations, to provide as much public access to the materials as physi-
cally possible as quickly as possible. To that end, GSA recognizes that
legitimate research requires the reproduction of printed materials;
reproduction is no less necessary when the material is a tape record-
ing. Indeed, the legitimate research need for the reproduction of tape
recordings is particularly acute for two reasons: (1) the recordings
provide especially invaluable and new raw data concerning the his-
tory of the Nixon Presidency; and (2) it may take many, many hours
of listening to identify and understand the nuances of volces.

There is of course a risk that some people will reproduce the re-
cordings and exploit them for commercial purposes. That is the risk
of a free society. Moreover, it. is a risk the Founding Fathers accepted
in adopting the free speech protections of the first amendment, any
researcher can announce to the world the findings of his research.

The Committee believes that this regulation should be deleted.

It should be noted that with the elimination of the prohibition of
reproduction of the tapes, the General Services Administration will
have to develop procedures to cover tapes reproduction. It is the Com-
mittee’s' view that, in order to discourage commercialization of tapes
in a manner which could infringe upon the legitimate rights and privi-
leges of an individual, GSA should develop reproduction procedures
for the tape recordings similar to those which have been developed for
the reproduction of written matter.

¢ It should be noted here that the U.8. District Court in Washington, D.C. rejected a
petition by the televizgion networks to release to the tl1131;1mic the recordings used in evidence,
The court was primarily concerned that release of the recordings would result in commer-
cial exploitation and that thig, in turn, might prejudice and individual’s right to a fair
trial (especially since some of the Watergate defendants might have to be retried), The
court implicitly recognized that, at some point in the future after all the trials are com-

leted, the recordings might be available for reproduetion. United States v. Mitchell, Misc.
0. 74-128 (D.D.C. April 4, 1975). : o
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The Committee recommends th ving 'mi
o semtion om tee Tec e following conforming amendment
(a) The copying for researchers of materials, including refer-
ence copies of the tape recordings desceribed in § 105-63.404, nor-
mally will be done by personnel of the General Services Admin-
Istration using government equipment. With the permission of
the Administrator or his designated agent, a researcher may use
his own copying equipment. Permission shall be based on the de-
termination that such use will not harm the materials or digrupt
reference activities, Equipment shall be used under the super-
vision of GSA personnel.

CONCLUBION

Following a careful analysis of the proposed regulations and the
hearing record, the Committee has concluded that, with the exception
of the provisions discussed above, the Administrator of General Serv-
ices has performed creditably in drafting regulations to implement
the Presidential Recordings and Materials Preservation Act.

However, the Committee believes that the provisions discussed ahove
must be modified in order fully to carry out the basic objective of the
Act which is to provide the public with the “full truth,” at the earliest
reasonable date, of the abuses of governmental power popularly iden-
tified under the generic term “Watergater”, and to provide public ac-
cess to those materials which have general historical significance and
are not otherwise related to Watergate matters. -

Accordingly, the Committee has identified those provisions of the
proposed regulations which, in its judgment, unduly delay or restrict
public access, or are otherwise likely to thwart the expressed intention
of the Congress. In this connection, the Committee expects the pro-
posed Presidential Materials Review Board to have the professional
judgment needed to make the important decisions related to public
access. The Committee also believes that the required advance notice
to third parties included in the Committee’s proposed modifications

will provide the neecssary protection to such parties identified in the.
Presidential materials.




SEPARATE VIEWS OF HON. JAMES C. CLEVELAND

On May 22, T urged my colleagues to approach these draft regula-
tions with more care than the basic Act received, giving greater defer-
ence to the doctrine of executive privilege and the issue of personal
privacy. . .

These urgings have gone largely unheeded, with the result that this
Committee is now on record with a position even more inimical to
these values than the draft regulations which now stand disapproved.

If the General Services Administration now complies with the in-
structions of H. Res. 710, S. Res. 244 and Senate Report 94-368 and
new regulations are accordingly to take effect, I foresee at least three
possible consequences: .

1. These new regulations will be subject to challenge as failing
to conform to the provisions of the Presidential Recordings an
Materials Preservation Act.

2. The Act itself will be subject to further constitutional
challenge.

3. In the event that the Act and the regulations are sustained,
great damage may be inflicted on personal privacy and on the
ability of the executive branch of government to function
unimpaired.

These concerns can best be grasped by a chronological account of
the evolution of my position. T have long taken an active interest in
the constitutional protections which permit the various branches of
government to function. In this connection, in the course of my work
as ranking minority member of the Joint Committee on Congressional
Operations, I have had oceasion to take issue with the position of the
Supreme Court with respect to the scope of constitutional immunity
of the Members of Congress.

For a general discussion of this issue, see Cleveland, “Legislative
Immunity and the Role of the Representative,” Journal of the New
Hampshire Bar Association, Vol. 14, No. 4, 1973. For specific legisla-
tive proposals, see the additional views of Mr. Brooks and Mr. Cleve-
land, Senate Report 93-896, “The Constitutional Immunity of Mem-
bers of Congress: Report of the Joint Committee on Congressional
Operations on the Legislative Role of Congress in Gathering and
Disclosing Information,” June 3, 1974.

PROTECT OFFICE, NOT THE PERSON

The focus of concern throughout is not upon privileges and im-
munities as the personal prerogatives of the office-holder, but the pro-
tections aﬁorde§ by the Constitution to the office held in keeping with
the functions performed.

Similarly, the issue of executive privilege has concerned me for a
long time, as I have recognized its validity when invoked by former
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President Nixon’s predecessors. T continued to recognize its validity
when it was invoked by Mr. Nixon, though in that case it turned out
to be an abuse of the principle. Yet, as Mr. Justice Frankfurter ob-
served in an analogous situation, “The claim of an unworthy purpose
does not destroy the privilege.” And I continue to hold this view with
respect to the incumbent and future presidents. -

Accordingly, T welcomed the July 24, 1974 decision of the Supreme
Court in United States v. Nizon, President of the United States, et al.,
which went to great lengths to recognize executive privilege while at
the same time ruling it subject to challenge. I strongly supported this
decision with respect to both the release of the Nixon tapes and. its
identification of the constitutional basis for executive privilege. As I
noted in my May 22 statement to the Subcommittee on Printing, I had
been wrestling in my own mind the feasibility of devising a legislative
means of resolving the conflict in constitutional values ultimately
shaped by Judge Sirica and basically reaffirmed by the high court.

That opinion stated, in part, as follows:

The expectation of a President to the confidentiality of his
conversations and correspondence, like the claim of confiden-
tiality of judicial deliberations, for example, has all the values
to which we accord deference for the privacy of all citizens
and added to those values the necessity for protection of the
public interest in candid, objective, and even blunt or harsh
opinions in presidential decisionmaking. A President and
those who assist him must be free to explore alternatives in the
process of shaping policies and making decisions and to do so
in a way many would be unwilling to express except privately.
These are the considerations justifying a presumptive privi-
lege for presidential communications. The privilege is funda-
mental to the operation of government and mextricably

rooted in the separation of powers under the Constitution.

As P.L. 93-526 was under development in our Committee, I sup-
ported its basic thrust and sought to shape it into a more balanced
measure by suggesting an amendment incorporating the term “priv-
ilege” to assure its conformity with United States v. Nizon. The Com-
mittee approved this amendment and the following report language:

In the enumeration of criteria to be applied by the Admin-
istrator in establishing guidelines for the management of
materials referred to in section 101, the committee added in sub-
paragraph (5) the term “privilege” to “legally or constitutionally
based rights” as ground for limitation of access. "The com-
mittee’s purpose is to recognize the legitimacy of the doctrine
of executive privilege as stated in the July 24, 1974, ruling of the
Supreme Court in United States v. Nizon, President of the United

States, et al. , .
The regulations proposed by GSA appeared to go at least part way

toward addressing my concerns—and those of the Supreme Court—
with respect to executive privilege and infringements on privacy. I

refer to Section 105-63.402-1, which states:

(b) The Administrator may restrict access to portions of
materials determined to relate to abuses of governmental
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THE TUBE AND THE SMEAR

Whatever their inherent relationships otherwise, it can be said
equally of television and toothpaste that a smear once out, cannot be
stuffed back in the tube. The Committee therefore adopted a recom-
mendation that the next round of GSA regulations provide for notice
to potentially aggrieved parties before the fact. But the Committee
also voted for rejection of protections against embarrassment, damage
or harassment. With one hand it afforded potential subjects of damag-
ing disclosure more timely access to remedy, while with the other hand
narrowly restricting the basis for remedy. This amounts to providing
free pay-phone dialing to police, fire and rescue services permanently
out to lunch.

It is true that the regulations concerning non-Watergate materials
would retain prohibitions against “an unwarranted invasion of per-
sonal privacy,” which I would dismiss as excessively vague. The Com-
mittee has heard testimony to the effect that privacy diminishes in
inverse proportion to political or public prominence. Indeed, the Com-
mittee’s Report No. 93-1507, accompanying S. 4016, recognizes the
problem here in its discugsion of the duties of the National Study
Commission on Records and Documents of Federal Officials.

On page 9, that report states:

Other issues that should be considered include: . . . (5)
whether personal and truly pelitical matters could be sepa-
rated from matters of official jurisdiction in public admin-
istration; [and] (8) the need to protect certain materials for
personal, political, or national security reasons.

At minimum, the Committee would do well to solicit testimony
concerning the applicability of newly enacted privacy legislation when
GSA submits its next round of regulations.

Turthermore, throughout debate on the issue, the Committee refused
to accord the same Jeference to executive privilege as reflected in the
basic act. As stated earlier, this appears to subject the regulations
themselves to challenge; and without the regulations, the Act cannot
be administered.

COMMITTEE VERSUS COURT

Of equal concern is the impact of the Committee’s deliberations and
final action on the regulations upon the current court test of the con-
stitutionality of the Act itself. The Committee has been informed that
the court of jurisdiction is weighing not only the Act but the draft
regulations in determining the intent of Congress expressed in the
Act and its interpretation by the agency responsible for administer-
ing it. Now available to the Court is the Committee’s report giving
grounds for rejection of those initial draft regulations by formal
resolution. (By action of both its Committee on Government Opera-
tions and the membership in a floor vote, the Senate has adopted essen-
tially the same position.) Soon to follow will be the new GSA regu-
lations drafted in compliance with Congressional directive.

Committee debate on F. Res. 710 gives further ground for concern,
at least to this supporter of the basic legislation. A principal opponent
of my efforts to assure compliance with the doctrine of executive privi-
lege rejected this initiative as last-minute introduction of new material.
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(I suppose some would similarly dismiss the Constitution itself if re-
ceived unsolicited in plain brown wrapper.) I submit that this is not
new material—the Chairman of the Subcommittee on Printing inserted
the United States v. Nizon opinion in the Record on July 25, 1974; it
was reflected in the Act and accompanying report and in my statement
of May 22,

The same opponent questioned the thrust of my amendment as too
broad, thus exhibiting an apparent lack of familiarity with the opinion
by saying:

For instance, it hasn’t been made very clear yet but it seems
apparent at least that conversations with the heads of states
were tapped without the knowledge of those heads of states.
They could create great damage to our international relations.

Yet they may provide us with knowledge which we don’t have
up until this day of commitments of which we are not aware.

To those who share this interpretation of the Act, I again com-
mend the Supreme Court ruling, whose principal effect wasto proclaim
broad constitutional grounds for executive privilege and the most
narrow of grounds for its breach :

Absent a claim of need to protect military, diplomatic or
sensitive national security secrets, we find it difficult to accept
the argument that even the very important interest in confi-
dentiality of presidential communications is significantly
diminished by production of such material for in camera
inspection with all the protection that a district court will be
obliged to provide.

In view of the foregoing, I suggest that Members pay more atten-
tion to the fundamental problems raised by our delibgrgtions. Other-
wise, the production of regulations and their reconsideration by this
Committee could well become the largest recycling operation in town.
I would only add in this conneetion that another opponent of my
amendatory etforts, one wholly disenchanted with both the Act and
the regulations, expressed a disinclination to join me in tidying up
their constitutionality on grounds no good Englishman of dlspobsinw
mind should have a hand in building a bridge over the River Kwai. °
To those with the wit to relish them, the situation has more than its
share of ironies. By mandating the release of the Nixon tapes to the
court, the Supreme Court contributed to the chain of events culminat-
ing in the resignation of the former president, the pardon and the ini-
tial determination of disposition of his materials which we sought to
reverse by legislation. It is pertinent to note that many of the Water-
gate abuses were illegal infringements of privacy.

This Committee now appears prepared to condone further abuses
of privacy as part of its response to Watergate. And with respect to
executive privilege, it would be the final irony if this Committec, by
selective acceptance of only that portion of United States v. Nivon
which released the tapes and rejection of the holding regarding execu-
tive privilege, doomed its own legislative effort. =

Jamrs C. CLEVELAND.
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[H. Res, 710, 94th Cong., 1st sess. ]

RESOLUTION

£esolwed, 'That pursuant to the provisions of section 104(b) of the

Presidential Recordings and Materials Preservation Act (Public Law
93-526), the House of Representatives hereby disapproves paragraph
(d) of section 105-63.206 of the regulations issued by the Administra-
tor of General Services on January 13, 1975, and the following provi-
sions of the regulations proposegyby the Administrator of (General
Services in his report to the House of Representatives submitted on
March 19, 1975 :

(1) Paragraph (c) of section 105-63.401-1.

(2) Paragraph (d) of section 105-63.401-2.

(3) Paragraph (h) of section 105-63.401-2,
(4) Paragraph (d) of section 105-63.4014.
(5; Paragraph (a) (4) (iv) of section 105-63.402-1.
(6) Paragraph (b) of section 105-63.402-1. '
(7) Paragraph (b) of section 105-63.402-2,
(8) Section 105-63.402-4.
(9) Paragraph (c) of section 105-63.404.
(10) Paragraph (a) of section 105-63.405.

[Public Law 93-526 93d Cong., S. 4016]

AN ACT To protect and preserve tape recordings of comversations involving
former President Richard M. Nixon and made during his tenure as President,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That this Act may be

cited as the “Presidential Recordings and Materials Preservation Act”.

TITLE I—PRESERVATION OF PRESIDENTIAL
RECORDINGS AND MATERIALS

DELIVERY AND RETENTION OF CERTAIN PRESIDENTIAL MATERIALS

Skc. 101. (a) Notwithstanding any other law or any agreement or
understanding made pursuant to section 2107 of title 44, United States
Code, any Federal employee in possession shall deliver, and the Admin-
istrator of General Services (hereinafter in this title referred to as the
“Administrator”) shall receive, obtain, or retain, complete possession
and control of all original tape recordings of conversations which were
recorded or caused to be recorded by any officer or employee of the
Federal Government and which— ,

(1) involve former President Richard M. Nixon or other indi-
viduals who, at the time the conversation, were employed by
the Federal Government ;

(2) were recorded in the White House or in the office of the
President in the Executive Office Buildings located in Washing-
ton, District of Columbia ; Camp David, Maryland ; Key Biscayne,
Florida; or San Clemente, California ; and
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(3) were recorded during the period beginning January 20,

1969, and ending August 9, 1974
(b) (1) Notwithstanding any other law or any agreement or under-
standing made pursuant to section 2107 of title 44, United States
Code, the Administrator shall receive, retain, or make reasonable
efforts to obtain, complete possession and control of all papers, docu-
ments, memorandums, transcripts, and other objects and materials
which constitute the Presidential historical materials of Richard M.
Nixon, covering the period beginning January 20, 1969, and ending

August 9, 1974,

(2) For purposes of this s
has the meaning given it by
Code.

ubsection, the term “historical materials”
; section 2101 of title 44, United States

AVATLABILITY OF CERTAIN PRESIDENTIAL MATERIALS

Sgc. 102. (a) None of the tape recordings or other materials referred
to in section 101 shall be destroyed, except as hereafter may be pro-
vided by law. . . o

(b) Notwithstanding any other provision of this title, any other
law, or any agreement or understanding made pursuant to section 2107
of title 44, United States Code, the tape recordings and other materials
referred to in section 101 shall, immediately upon the date of enact-
ment of this title be made available,subject to any rights, defenses, or
privileges which the Federal Government or any %erson may invoke
for use in any judicial proceeding or otherwise subject to court sub-
pena or other legal process. Any request by the Office of Watergate
Special Prosecution Force, whether by court subpena or other lawful

rocess, for access to such recordings or materials shall at all times
lrx)ave priority over any other request for such recordings or materials.

(¢) Richard M. Nixon, or any person whom he may designate in
writing. shall at all times have access to the tape recordsings and other
materials referred to in section 101 for any purpose which is consistent
with the provisions of this title, subsequent and subject to the regula-
tions which the Administrator shall issue pursuant to section 103.

gd) Any agency or department in the executive branch of the Fed-
eral Government shall at all times have access to the tape recordings
and other materials referred to in section 101 for lawful Government
use, subject to the regulations which the Administrater shall issue

pursuant to section 103.

REGULATIONS 70 PROTECT CERTAIN TAPE RECORDINGS AND OTHER
MATERIALS )

Sgc. 103. The Administrator shall issue at the earliest possible date
such regulations as may be necessary to assure the protection of the
tape recordings and other materials referred to in section 101 from loss
or destruction, and to prevent access to such recordings and materials
by unauthorized persons. Custody of such recordings and materials
shall be maintained in Washington, District of Columbia, or its metro-
politan area, except as may otherwise be necessary to carry out the

provisions of this title.
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REGULATIONS RELATING TO PUBLIC ACCESS
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of that House) at ang time, in the same manner, and to the same
extent as in the case of any other rule of that House.

(5) (A) Any resolution introduced under paragraph (1) shall be
referred to a committee by the Speaker of the House or by the Presi-
dent of the Senate, as the case may be. o

(B) If the committee to which any such resolution 1s referred has
not reported any resolution relating to any regulation or change pro-
posed by the Administrator under this section before the expiration of
sixty calendar days after the submission of any such proposed regu-
lation or change, it shall then be in order to move to discharge the
committee from further consideration of such resolution.

(C) Such motion may be made only by a person favoring the reso-
lution, and such motion shall be privileged. An amendment to such
inotion is not in order, and it is not in order to move to reconsider the
vote by which such motion is agreed to or disagreed to.

(D) If the motion to discharge is agreed to or disagreed to, such
motion may not be renewed. ]

(E) When the committee has reported, or has been discharged from
further consideration of, a resolution introduced under paragraph
(1), it shall at any time thereafter be in order (even though a previous
motion to the same effect has been disagreed to) to move to proceed to
the consideration of such resolution. Such motion shall be privileged.
‘An amendment to such motion is not in order, and it is not in order
to move to reconsider the vote by which such motion is agreed to or
disagreed to.

(6) For purposes of this subsection, the term “legislative days”
does not include any calendar day on which both Houses of the Con-
gress are not in session.

(¢) The provisions of this title shall not apply, on and after the date
upon which regulations proposed by the Administrator take effect
under subsection (b), to any tape recordings or other materials given
to Richard M. Nixon, or his heirs, pursuant to subsection (a) (7).

(d) The provisions of this title shall not in any way affect the rights,
limitations or exemptions applicable under the Freedom of Informa-
tion Aect, 5 U.S.C. § 552 et seq.

JUDICIAL REVIEW

Sgc. 105. (a) The United States District Court for the District of
Columbia shall have exclusive jurisdiction to hear challenges to the
legal or constitutional validity of this title or of any regulation issued
under the authority granted by this title, and any action or proceeding
involving the question of title, ownership, custody, possession, or con-
trol of any tape recording or material referred to in section 101 or
involving payment of any just compensation which may be due in
connection therewith. Any such challenge shall be treated by the court
as a matter requiring immediate consideration and resolution, and
such challenge shall have priority on the docket of such court over
other cases.

(b) If, under the procedures established by subsection (a), a judi-
cial decision is rendered that a particular provision of this title, or
a particular regulation issued under the authority granted by this
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title, is unconstitutional or otherwise invalid, su isi
S or oth such decision shal
(a),fﬁ’(ﬁg 1}:;‘?111}7 way the validity or enforcement of any ot;hexl-l ;s;bviq?gxt
his ti i i 1 by
of this 6 e Qr any regulation issued under the’ authomty granted by
(c) If a final decision of such court holds that an risi
this title has deprived an individual of private»pmpext?;f %ﬁ?ﬁfﬁuﬁ
'cl?mpensa.tlc%né }fhe% thef{' ghall be paid out of the general fund of the
‘reasury of the United States such amount or
adjudged just by that court. » o amo@ts ,a s ‘m,a.y be

AUTHORIZATION OF APPROPRIATIONS L

Sxc. 106, There is authorized to-be appropriated such su ‘
be NEecessary t?o carry out the provisions of this title. =~ a§ ey

TITLE TI—PUBLIC DOCUMENTS COMMISSION
S ; Seiom i, B - -~ :
Sro. 201, This title may be cite&‘ as the “Pﬁbli§ D&éumeﬁtggcm
Lo ESTAB;ISHMENT OF ‘S'x‘?‘UDY ébﬁmsslox

Sec. 202. Chapter 33 of title 44, United States Code, ; mendes
ad‘t?.ing’at‘ the fen‘d thereof the fol;toii?i.ng new sectif‘m 92 o 1S amgn_ded by

“§ 3315. Definitions

“For parposes o,ftlhis.sAectiﬂn ands tion 3336, through section’
of foor pUrpC tion ams ection 331?5.thmugh section 8324
“(1). the term ‘Federal official’ means any indivi 3i
; ‘B f y idual hol
the Offies.of President or Vice President of :ghef United:Stage(shlég
Senator or Representative in, or Delegate or Resident Commis-
z;lc;ner to, ti;he Qm&grﬁsls ofgt{xe United: States, or any-officer of
executive, judicial, or legislative b '
G?‘v(e ent;’ , gislative branch of the Fedeml
(2) the term ‘Commission’ means the National Study C
mission on Records and Documents of Federal Oﬁicials‘% a?;lgom
‘(3) the term f‘reeords and deeuments’ shall include hand-
written and typewritten documents, motion: pictures, teleyision
gaégm%%aﬁggr;ﬂmgs,. ma%netm t;apgs, automated data processing
ion in various forms, and ot} iat ri
e e Mot ous for X other records that reveal the
“8 8316. Establishment of Commission.
“There is established a commission to be kn Nati
stablis ] on: nown as the. D
Study Commlssmn) on Records and Documents of Feder:lgaég:ﬁi
“8 3317. Duties of Commission ‘
“It shall be the duty of the Commission to study prol
] . LCommission to. study probl .
questions with respect to the control, disposition, ahdypz?eSertfatItlisox? I:)(%
records and documents produced by or on behalf of Federal officials,

with a view toward the development, of appropriate legislative recom-
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thendations and other recommendations regarding ‘appropriate rules
and procedures'with respect to such ‘control, disposition, and preserva-
tion. Such study shall include consideration of— S I
%(1) whether the historical practice regarding the records and
- documents produced by or on behalf of Presidents of the United
- States should be rejected or accepted and whether such practice
" should be made applicable with respect to all' Federal officials; -
© " %(2) the relationship of the findings of the Commission to thé
provisions of chapter 19 of this title, section 2101 through section.
2108 of this title, and other Federal laws relating to the control,
disposition, and preservation of records-and documents of Federal
officials; . . o C
© " %(3) whether the findings of'the Commission should affect the,
control, disposition, and preésérvation of records and documents
of a pn_ci,e(smi}thin the Executive Office of the President created
for s%(’)rt-téi‘m'purposés‘by the Président? * *° <
“(4) the recordkeeping procedures of the White House Office,
with a view toward estab%shing mhédns to determine which records
- and documents are produced by or on behalf of the President;
" %(5) the nature of rules and procedures which should apply
to the control, dispgsition, and preseryation of records and ‘docu-
ments produced ’Sy Presidential task forces, commissions, and
g boardsy: ) b o T v ) e
“(8) criteria. which may he: used generally in determining;the
scope of materials which should be considered to be the records
and documents of Members of the Congress; .. . v\ 0 75 -
_“(7) the priyacy interests of individuals whose communica-
" tions' with- Zli"ed.ifersi,}7 officials; and’ with task 'forces; commissions,
and boards, are a part of the records and documents: produced by
" such officials, tagk forces, commissions, and boards; and -
. #(8) any othetr problems; questions, orissues which:the Com-
~ riission considers relavant! to earrying out its duties under sec-
" ‘tion 3315 through section’3324 of thigtitle. ' = ° i v o
“g 3318. Membership .
_%(a) (1) The Commission shall be composed;of seventeen members
asfollows: - s oo e
. “(AY one Member of the House of Representatives appointed
. by the Speaker of the House wpon. recommendation made by the
.. majority leader of the House; . - - :

IR

“(B) one Member.of the House of Representatives appointed
by the Speaker of the House upon recommendation made by the
minority leader of the House; . o e

“(C) one Member of the Senate appointed by the President pro

tempore of the Senate upon ‘recommendation made by the major-

- ity léader of the Senate; “*'

“(D) one Member of the Senate appointed by sthe Presidént~»

- pro tempore: of the Senate upon recommendation made by the

. minority leader of the Senate; . ' 0

. “(E) one Justice of the Supreme Court, appointed by the Chief
_Justice of the United States; . R

“(F') one person employea’b'y' the Bxedutive Office of the Prési-

dent or the White House Office, appointed by the President;
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oo (G) three appointed by the, President, by and with the advice
~,vand consent of the Senate, from persons who are not officers or
-+ employees of any:government and who,are specially qualified to
i . serve on.the Commission by virtue of their education, training, or

experience; L ' ‘
‘by‘ ‘tglf)Secretary{of State; . P

. “(I) one: representative of the Department of Defense, ap-

P ;potnted by, tpel‘);syedpetaryvof"Dgfensej p , ’ ‘p

... %6J) one -representative of the Department of Justice, ap-

pointed by the Attorney General;. L
" “(K) the Administrator of General Services (or his delegate) ;
“(L) thé Librarian of Congress; L '
“(M) one member of the American Historical Association,
~ rappointed by the counsel of such Association; - . . :
it L %(N) one- member: of thé. Sodisty .of  American Archivists,

- “(H) one repreééﬁta'tivéiéf.t'hei_l}jépé-‘rtméht of State, appbinted

-+ appointed by such Society;.and .l |, = S
“(O) one member of the Organization of American Historians,
+ wappointed by such Qrganization.i: «f v 7 Do
-+%(2)::No more than two' members appeinted :under paragraph (1)
(G) may be of the same political party. .icirw ol o v
“¥b): Ar vadancy . inthe Commission shall be: filled.
which the original appointment was made.. ¢ -t . S
!4 (c). If-any.member of the Comrnission ‘who- was appointed to the
CUbmmission as & Member :of the: Congress leave such office, or if any
membér: of ‘the  Commission ‘whe was-appointed -from persons who
are not officers or employees of any government becomes an officer.
or employee of a government, he may continue as a member of the
Commission for.no longer than the sixty-day period beginning’ on
the date he leaves siich.office of becomes such an’ officer or employee,
as 'the ‘case may be. PO R IR G e e T
“(d) Members shall'be appointed ﬁﬁ{(‘ the life of the Commission.
“ %e)‘(l_) Members of the ConmimisSion 'shall serve without pay.
“(2) 'While away from their homés or regular places of business in
the performance of services for the Commission, members of the Com-~
mission shall be allowed travel expenses in the same manner as persons
emplayed intermittently in the service of the Fedeml Government are
allowed 'expenses under section 5708 (b) of title 5, United States Code,
except that per diem in lieu of subsistence shall be.paid only to those
members;of the Commission who are not full-time officers or employees
of the United States or Members of the Congress. . .~
“(f) The Chairman of the Commission shall be designated
122;)12}11% (I’é't)asldent from among members appointed under subsection
“(g) The Commission shall meet at the call of the Chairman or &
majority of its members. R R C
“§ 3319.! Director and staff; experts and consultants
“(a) The-Commission shall appoint a Director who shall be paid at a
rate not to exceed the rate of basic pay in effect for level V of the
Executive Schedule (5 U.S.C. 5316).
. “(b) The Commission may appoint and fix the pay of such addi-
tional personnel as it deems necessary. R

in.the manner in
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“(c) (1) The Commission may procure temporary and intermittent
services to the same extent as is authorized by section 3109(b) of title
3, United States Code, but at rates for individuals not to exceed the
daily equivalent of the arinual rate of basic pay in effect for grade
GS-15 of the General Schedule (5 U.S.C. 5332). , '

“(2) In procuring services under this subsection, the Commission
shall seek to obtain the advice and assistance of ¢onstitutional scholars
and members of the historical, archival, and joutnalistic professions.

“(d) Upon request of the Commission, the head of any Federal
agency is authorized to detail, 6n'a reimbursablé basis, any of the per-
sonnel of such agency to the Commission to assist it in carrying out
its duties under sections 3315 through 3324 of this title.

“§ 3320. Powers of Commission . . ‘ ~

“(a) The Commission may, fot the purpose of carrying out its duties
under sections 3315 through 3324 of this title, hold such hearings, sit
and act at such times and places, take such testiinony, and receive such
evidence, as the Commission may deem desirable. -~

“(b) When so authorized by the Commission, any member or agent
of the Commission may take.any action which the Commission is au-
thorized to take by this section. " - - : e e
© “(c) The Commissidn may secure directly from any department or
agency of the United States information necessary to enable the Com-
mission to earry out its duties under section 8315 through sedtion 3324
of this title. Upon tequest of the Chairman of the Commission, the
head of such department or agency shall furnish such information to
the Commission. * =« - . L il el e
“§ 3321, Support services . o
. %(a) The Administrator of General Services shall provide to the
Commission on a reimbursable basis such administrative support serv-
jces and assistanee as the Comynission may re,ciumeft}.,_ e g

“(b) The Archivist of the United States shall provide to the Com-
mission on a reimbursable basis such technical and expert adyice, con-
sultation, and support assistance as the Commission may request.
“§'3308. Report: - ool i S T

“The Commission’shall trangmit to the President and to each House
of the Congress & feport not later than Mareh 31,1976, Such report
shall contain a détdailéd statement of the finditigs and ‘¢onclusions of
the Commission, together with its recommendations for such legisla-
tion, administrative actions, and other actions; as it deems appropriate.
“§5’3@3. Temz'natwn . ! T P R

“The Commission shall cease to exist sixty days after transmitting
its report underséetion 8322 of thistitle. - .. i .~ »
“8 3324. Authorization of appropriations - :

“There is autlorizéd to be appropriated such sume asmay be neces-
sary to carry ot section 3315 through section 3324 of this title.”. -

EEN $ ST

‘ T];CHNI.CALLAMEMSMENT(‘ -
SEC 203. The table of sectidns'ffio‘t‘chaptéi,S?o of title ilfﬁl,Unijced
States Code, is amended by adding at the end thereof the following
new items:
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¢3315. Definitions.

¢3316. Establishment of Commigsion.

#3317. Duties of Commission.

“8318. Membership.

“3319. Director and staff ; experts and consultants,
¢3320. Powers of Commission. .
¢3321. Support services.

¢3322. Report.

¢3323. Termination. :

“3324. Authorization of appropriations.”.

Approved December 19, 1974.
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P Rures ANxD REGULATIONS .
TITLE 41-—PUBLIC. CONTRACTS AND PROPERTY MANAGEMENT
CHAPTER 105—GENERAL SERVICES ADMINISTRATION

PART 105—63—PRESERVATION AND PROTECTION OF AND ACCESS TO THE
PRESIDENTIAL HISTORICAL MATERIALS OF THE NIXON ADMINISTRATION

_ These regulations are issued pursuant to and in anticipation of the
implementation by the Administrator of General Services of Title T
of the Presidential Recordings and Materials Preservation Act. Under
the Act, the Administrator assumes custody and control of the Presi-
dential historical materials of the Nixon Administration for the pur-
poses of (1) ensuring their physical protection and preservation and
(2) providing for Federal and public access. Because outstanding
TFederal court orders prevent thé immediate iniplimentation of the
Act, and the effective date of these regulations is postponed accord-
ingly, the General Services Administration invites comments and
suggestions. These comments and sufgestions should be addressed to
the General Services Administration (A), Attention of: Executive
Assistant to the Administrator, Washington, D.C. 20405. Regulations
pertaining to public access, which are required under the Act to be
submitted for congressional approval, will%pe published at a later date.
Chapter 105 is amended by the addition of new Part 105-63, as
follows: : « ‘ S '
Sec.
105-63.000 Scope of part.
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. BUBPART 105—63.1—GENERAL PROVISIONS
ec.

105-63.101. Purpose.

105-63.102 Application.

105-63.103 Legal custody. ‘
105-63.104 Definitiong, [Reserved]
105-63.105 Requests or demands for access.

BUBPART 105~063.2—PRESERVATION AXND PROTECTION

105-63.201 Responsibility. . . .
105-63.202 Security. ‘ 2 s
105-63.203 Security areas,

105-63.204 Work areas. c

105-63.205 Archival processing,

105-83.306 Accessprocedures. ., . . . - . ,
105-63.207 Extraordinary authority during emergencies.” =

SUBPART 105-63.3-—-ACCEBS TO MATERIATS BY FORMER' fmsmmm.mxom; Féﬁr:zmn
AGENCIES, AND FOR USE IN ANY JUDICIAL PRQCEEDING . -

105-63.301°  'Aocess by former President Nixon, < -~ ¢

105-63.802 - Access by Federal agencies.: . - e

105-68,302-1 - Access-by the Special Prosecntor. . . ¢ .,

105-63.303  Access for use in judicial proceedings.,

To 4 gUmdanr 105-68.4- aderSs BY THE PUBLIC [RESRRVED]

§ 105-63.000  Scope of part

. This part sets forth policies and procedures concerning the preserva-
tion and protection of and access to the tape recordings, papers,
documents, memoranduins, transcripts;, and other objects and mate-
rials which constitute the Presidential historical materials of Richard
M. Nixon, covering the period beginning January 20, 1969, and ending
August 9,1974.

Tl et i ' o P

~ SUBPART 105-63.1—GENERAL PROVISIONS
§$ 105-68.201. Pwrpose. . ... . . . ..
.. This Part 105-63 implements the provisions of Title I of the Pres-
idential” Recordings and- Materials Presérvation Aet: (Public' Law
93-526; 88 Stat.). Iff‘presgr}bes policies and ‘procednres by which the
Gene‘ra,l':‘ Berviees ‘Administration will preserve, - protect, - and
provide access to the Presidential historical materials ‘of the Nixon
Admlnlstratlon; BRI oS B S N T

Vo Pty e b T . i P S
§ 10663108  Application . . - - T ;

_ This Part 105-68 applies to all of the Presidential historical mate-
malg of the Nixonp Administration in the custody of the Administrator
3f (Je‘lieﬂ: Seé?yloes:pu(i‘sixfnt to }Lth%frovisions‘af Title I of the Presi-

ential Recordings and Materials Preservation Act (Public Law 93—
526; 88.Stat: 1695).. - - . (Pu r ?V i
§ 105-63.108 Legal custody D R o .

_ The Administrator, of General Services has exclusive legal custody
and control of 'all Presidential historical materials of the Nixon Ad-
ministration held purstant to the provisions of the Presidential Re-
cordings and Materials Preservation Act (Public Law 93-326: 83
Stat. 1695). T

§ 106-63.104 Definitions [ Reserved]

i M
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§ 105-63.105 Requests or demands for access . '~

Except as provided in § 105-63.302-1, each agency which receives
a request or legal demand for access to Presidential histerical mate-
rials of the Nixon Administration shall immediately forward the re-
quest or demand to the Administrator of General Services. - -

SUBPART 105—63.2—TPRESERVATION AND PROTECTION

§ 105-65.201 Responsibility R

The Administrator of General Services or his designated agent is
responsible for the preservation and protection of the Presidential his-
torical materials. He may arrange with other Federal agepcies, acting
pursuant to appropriate Federal authority, for assistance in their
preservation and protection. 7 0 L

§ 1056-63.202 Security TR LD e w
'The Administrator of General Services or his desighated agént will
control access to all areas designated ‘as security areas. That control
will include: R AT I o :
(a) Physical possession of all keysthat control actess to the security
areas (A copy of each key:will be deposited in'locations designated by
carrent fire and/or national security regulations with instructions that.
these keys may be used only-in instanees in which the Presidential
historical materials or-their environs are subject:to damage or loss. All
such ‘emergency usé shall-be reported to the Administrator of Genera
Services or his designated agent as soon as possible.); and . ST
- (b) Exclusive knowledge of all lock combinations that control access:
to the security areas. Copies of the combinations will be placed int such
locations as aré required by current fire and/or national security regu-
lations and with the GSA Security Division (BIS), Office of Adminis-
tration, in sedled envelopes with instructions that the envelopes may
be: ‘opened “only in instances in which the Presidential historical
materials or their environs are ‘subject to damage or loss. All such-
emergency use-shall :be reported to the Administrator of General

Services or his designated agent assoon as possible.
§ 105-63.203 Security areas . R
All Presidential historical materials currently stored in" areas
secured by Executive Protection Service controlled alarm systems
shall continue to be stored in these or ﬁ(r;ua,lly secure areas unléess th%y ‘
are specifically exempted in writing from such security by the Ad-
ministrator of General Services or his designated agent. - -~
§105-63.204 Work areas - SRR Co 3
The Administrator of General Services or his designated agent
will provide apgropi'iat-e' locations within the Metropolitan Atea of
the District of Columbia as work areas to be used for the purpose of:
inventorying, indexing, reviewing and/or copying Presidential his-
torical materials in ‘accordance with ‘appropriate authorizations.
When such work areas are in use, security shall be equivalent to that’
in’effect in the storage area from which the Presidential historical
materials are removed unless the Administrator of Genéral Services
or his designated agent waives such equivalent security in writing.
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§ 106-63.205 Archival processing. =

When authorized by the Administrator of General Services or his
designated agent, archivists. may enter the security and work areas
for the purposes of gerforming mnecessary archival processes on the
Presidential historical materials. Access for archival processing shall
follow the procedures of paragraphs (a), (b), (¢), (g), (h), and (i)
of § 105-63.206. -

§ 105-63.206 Access procedures -

~ (a) The Administrator of General Services or his designated agent
will receive and/or prepare appropriate documentary authorization
before each access 'ajuthorlzed underthis Part 105-63. ‘ ’

. (b) The Administrator of General Services or his designated agent
shall determine that each access is thoroughly documented. Each
documentation shall include: ‘ '

(1) Reasons for the access;

(2) Timeoftheaccess; ~ -~ ' o - 4

(3) Individuals involved in the access including each individuals
degree of security clearance; '

%4) Record of all activities during the access; :

(5) Record of all Presidential historical materials removed, if
any; and - - IR :

-(6) Timeof the completion of the aceess, :

(c) The Administrator of General Services or his designated agent
will determine that each individual having access to the Presidential
historical materials has & security clearance equivalent to the highest
degree of national seeurity classification that may be applicable to
any of the materials examined. ~ o ‘

(d) Prior to-each access which may result in the examination of
Presidential historical materials that, relate to matters of national
security, the Administrator of General Services or his designated
agent shall notify the Counsel to the President who shall be given the
opgortumty to examine these materials and raise any objections,
defenses, or privileges to prevent or limit the proposed access,

(e) The Administrator of General Services or his designated agent
will provide former President Nixon or his designated attorney or
agent prior notice of, and allow him to be present during, each
aut(}%)riﬁed haccess. ( ‘ ; : =

Each access to the security areas shall oceur only in the presence
of the Administrator of General Services or his designated agent. At
least two persons shall be present at all times that the security areas
ar? o;:cx ied. " ‘ hich ‘ ‘ S

(g -security areas which currently require the. presence of the
U.S. Secret Servige during access andvsuzh o(tlher secur?tyaréas as are
designated by the Administrator of General Services or his designated
agent shall continue to require the presence of one or more representa-
tives of the U.S. Secret Service or such other Federal security agency
as is designated by the Administrator of General Services or his
designated agent. S - B

(h) If any of the materials now located in security areas requiring
the presence of U.S. Secret Service during access are moved to other
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locations, access to such new locations shall also require the presence
of security agents as provided in paragraph (g) of this section, unless
their presence is specifically exempted in writing by the Administrator
of General Services or his designated agent.

(i) Whenever possible, a copy, which shall be certified upon request,
instead of the original documentary Presidential historical material
shall be provided to comply with a subpoena or other lawful process or
request. Whenever the original documentary material is removed, a
certified copy of the material shall be inserted in the proper file until
the return of the original.

§ 105-63.207 Ewxtraordinary authority during emergencies

Tn the event of an emergency that threatens the physical preserva-
tion of the Presidential historical materials or their environs, the
Administrator of General Services or his designated agent will take
such steps as may be necessary, including removal of the materials
to temporary locations outside the Metropolitan Area of the District
of Columbia, to preserve and protect the materials.

SUBPART 105—63.3~—ACCESS TO MATERIALS BY FORMER PRESIDENT NIXON,
FEDERAL AGENCIES, AND FOR USE IN ANY JUDICIAL PROCEEDING

§ 105-63.301 Access by former President Nizon

In accordance with the provisions of Subpart 105-53.2, former
President Richard M. Nixon or his designated agent shall at all times
have access to the Presidential historical materials in the custody and
control of the Administrator of General Services.

§ 105-63.302 Access by Federal agencies

In accordance with the provisions of Subpart 105-63.2 any Federal
agency or department in the executive branch shall at all times have
access for lawful Government use to the Presidential historical ma-
terials in the custody and control of the Administrator of General

Services.

§ 105-63.309-1 Access by the Special Proescutor :

Pursuant to § 105-63.302, the Special Prosecutor or his desi nated
agent shall at all times have priority access to the Presidential histor-
ical materials relevant and important to ongoing criminal investi-
gations and prosecutions within his jurisdiction in accordance with
the agreement of November 9, 1974, among the Special Prosecutor,
the Counsel to the President, the Director of the Secret Service, and
the Administrator General Services, The Administrator of General
Services shall provide access pursuant to this subsection after the
Counsel to the President has determined that the access is in accord-
ance with the agreement of November 9, 1974, and has transmitted
the Special Prosecutor’s request for access to the Administrator of
General Services for his determination that the access is authorized
under this part. The agreement reads as follows:

‘Whereas, Gerald R. Ford, President of the United States, has
determined and informed his Counsel that the due administration of
justice and the public interest require that the Special Prosecutor
have prompt and effective use of those Presidential materials of the
Nixon Administration now located in the White House complex that
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are relevant and important to ongoing criminal investigations and
prosecutions within the Special Prosecutor’s jurisdiction ; and ‘

Whereas, this Agreement, if implemented, would accommodate the
needs of the Special Prosecutor with respect to such materials;

Now, therefore, the undersigned have agreed as follows:

1. Upon letters from the Special Prosecutor to Counsel to the
President specifying those materials that he has reason to believe are
relevant to specified criminal investigations or prosecutions within
the Special Prosecutor’s jurisdiction and explaining why access to
such materials is important to a full and fair resolution of those
investigations and prosecutions the Special Prosecutor or his des-
ignees shall be afforded access to the materials under the following
procedures:

a. Documents. 1. Where files are organized by subject matter,
only those files may be examined which, because.of their titles,
may contain documents relevant to these specified investigations
and prosecutions.

2. Where files are organized chronologically, only that portion
of the files covering the time period relevant to the request may
be examined.

3. Where no chronological or subject label is on a file, the file
may be examined to determine whether the file contains revelant
materials, '

4. In order to assist in these searches, the Special Prosecutor
may request the assistance of members of the archival staff as-
signed to the White House in making a list of file titles or other
index. :

b. Tape Recordings. Only the tape recordings of conversations
specified by letters according to the above procedures may be
listened to. » ,

" 2. The Special Prosecutor shall be allowed to make copies of only
those tapes of conversations and documents that he determines are
relevant to criminal investigations or prosecutions within his jurisdic-
tion, Prior to the Special Prosecutor receiving such copies, Counsel to
the President may review. the copies to determine whether they may
not be disclosed for reasons of national security. The originals of any
tapes and documents, copies of which are provided to the Special
Prosecutor, shall be retained and, if necessary for a criminal pro-
ceeding, will be given to-the Special Prosecutor for such proceeding
in exchange for the copies. =, . ‘

3. Richard M. Nixon or his attorney or designated agent shall be
given notice of, and may be present during, searches pursuant to this
Agreement. Also, Mr. N%’XOII or his attorney or designated agent, shall
be afforded access to and/or copies.of those tapes of conversation and
documents for which the Special Prosecutor is allowed copies. The
Counsel to the President also may designate individuals to be present
during these searches. :

4 No Presidential materials shall be removed to locations in Wash-
ington, D.C. other than the White House complex without the ap-
groval of the Special Prosecutor and no portions of such materials shall

e removed to locations outside of the District of Columbia without
an indication from the Special Prosecutor that he has no further need
for such portions, except upon court order.
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5. The parties to this Agreement shall move jointly to modify, if
necessary, the temporary restraining order as now outstanding in
Civil Action No. 74-1518 and in consolidated cases in the United States
District Court for the District of Columbia to permit implementation
of this Agreement. S , ; ‘
: A Panwe W. Bucuex,
Counsel to the President.
Arratr F. Samreson,
Administrator of General Services.
H. Sruarr Kwreur,
Director, U.8. Secret Service.
Hewry S. Rurs, Jr.
Special Prosecuitor, Watergate Special Prosecution Force.
§ 105-63.303 Access for use in judicial proceedings
In accordance with the provisions of Subpart 105-63.2, and subject
to any rights, defenses, or privileges which the Federal Government or
any person may invoke, the Presidential historical materials in the
custody and control of the Administrator of General Services will
be made available for use in any judicial proceeding, and are subject
to subpoena or other lawful process. Requests by the Special Proge-
cutor for access to the Presidential historical materials, whether by
court subpoena or other lawful process, including access pursuant to
§ 105-63.302-1 shall at all times have priority over any other request
for the materials. , ‘ ,

SUBPART 105—63.4-—ACCESS BY THE PUBLIC [RBSERVEDI

Effective date, This Part 105-63 is effective upon the vacation of
Federal coutt orders preventing the implementation of Title I of the
Presidential Recordings and Materials Preservation Act.

Dated: January 13, 1975. ' o -

o Arrevr F. Sameson,
.» ; - Administrator of General Services.
PROPOSED REGULATIONS TO IMPLEMENT TITLE I
- OF PUBLIC LLAW 93-526 SUBMITTED TO THE CONGRESS
‘ON MARCH 19, 1975 o o

SUBPARY 105-65.1—GENERAL PROVISIONS

- 105-63.104 Definitions. ‘

105-83.104(a) Presidential historical materials,

105-63.104(b) Private or personal materials, ’ :

105-63.104(e) Abuses of governmental power popularly identified under the
generic term Watergate. ] - i

105-63.104(d) General historical significance.

105-63.104(e) Archivist.

105-63.104(f) Agency.

105-63.104 (g} Administrator.

105-63.104(h) Initial archival processing.

105-63.104 (1)  Staff.

105-63.104(j) National security classified information.

SUBPART 105-83.4—ACCESS BY THE PUBLIC

105-63.400 Scope of Subpart,
105-63.401 Processing period.
105-63.401-1 Rights and privileges; right to a fair trial.
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105-63.401-2 Segregation and review ; Senior Archival Panel ; Presidential Ma-
terials Review Board.

105-63.401-3 Notice of determinations.

105-63.401-4 Appeals. :

105-63.401-5 Transfer of materials.

105-63.402 Restrictions. :

105-63.402-1 Materials related to abuses of governmental power.

105-63.402-2 Materials of general historical significance unrelated to abuses
of governmental power.

105-63.402-3 Periodic review of restrictions.

105-63.402-4 Appeal of restrictions.

105-63.402-5 Deletion of restricted portions.

105-63.402-6 Reqguests for declassification.

105--68.403 Reference room locations, hours, and rules.

105-63.404 Reproduction of tape recordings of Presidential conversations,

105-63.405 Reproduction and authentication of other materials,

105-63.406 = Amendment of regulations.

§ 105-63.104 Definitions

For the purposes of this Part 105-63, the following terms have the
meaning ascribed to them in this § 105-63.104.

(@) Presidential historical materials.—The term “Presidential his-
torical materials” (also referred to as “historical materials” and “ma-
terials”’) shall mean all papers, correspondence, documents, pamphlets,
books, photographs, films, motion pictures, sound and video record-
ings, machine-readable media, plats, maps, models, pictures, works
of art, and other objects or materials made or received by former
President Richard M. Nixon or by members of his staff in connection
with his constitutional or statutory duties or political activities as
President and retained or appropriate for retention as evidence of or
information about these duties and activities. Excluded from this defi-
nition are documentary materials of any type that are determined to
be the official records of an agency of the Government; private or
personal materials; stocks of publications, processed documents, and
stationery; and extra copies of documents produced only for con-
venience of reference, when they are clearly so identified.

() Private or personal materials.—The term “private or personal
materials” shall mean those papers and other documentary or com-
memorative materials in any physical form relating solely to a per-
son’s family or other nonpublic activities and having no connection
with his constitutional or statutory duties or political activities as
President or as a member of the President’s staff.

(c) Abuses of governmental power popularly identified under the
generic term “W atergate.”—The term “abuses of governmental power
popularly identified under the generic term ‘Watergate’” (also re-
ferred to as “abuses of governmental power”), shall mean those al-
leged acts, whether or not corroborated by judicial, administrative or
legislative proceedings, which allegedly were conducted, directed or
approved by Richard M. Nixon, his staff or persons associated with
him in his constitutional, statutory or political functions as President,
and (1) are or were within the purview of the charters of the Senate
Select Committee on Presidential Campaign Activities or the Water-
gate Special Prosecution Force; or (2) are circumscribed in the Arti-
cles of Impeachment adopted by the House Committee on the
Judiciary and reported to the House of Representatives for considera-
tion in House Report No. 98-1305.
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(d) General historical significance,—The term “general historical
significance” shall mean having administrative, legal, research or other
historical value as evidence of or information about the constitutional
or statutory duties or political activities of the President, which an
archivist has determined is of a quality sufficient to warrant the re-
tention by the United States of materials so designated. '

(e) Archivist—The term “archivist” shall mean an employee of
the (eneral Services Administration who, by education or experi-
ence, is specially trained in archival science. )

(f} Agency~—The term “agency” shall mean an executive depart-
ment, military department, independent regulatory or nonregulatory
agency, Government corporation, Government-controlled corporation,
or other establishment in the executive branch of the Government,
including the Executive Office of the President. For purposes of
§105-68.302 only, the term “agency” shall also include the White
House Office. , . '

(9) Administrator.—The term “Administrator” shall mean the Ad-
ministrator of General Services, or his delegate as provided herein or
by separate instrument. o o

(R) Initial archival processing.—The term “initial arehival process-
ing” ‘shall mean the following generic acts performed by archivists
with respect to the Presidential historical materials: shelving boxes
of documents in chronological, alphabetical, numerical or other
sequence; surveying and developing a location register and -cross-
index of the boxes; arranging materials; reboxing the documents and
affixing labels; producing finding aids such as folder title lists, cross-
indexes, and subject lists; reproducing and transcribing tape record-
ings; reviewing the materials to identify.items that appear subject to
restriction ; identifying items in poor physical condition and assur-
ing their preservation; and identifying materials requiring further
processing. L o

(¢) Stajff —The term “staff” shall mean those persons whose salaries
were paid fully or partially from appr()ﬁ)riations to the White House
Oftice or Domestic Council, or who were detailed on a nonreimbursable
basis to the White House Office or Domestic Council from any other
Federal activity; or those persons who were otherwise designated as
assistants to the President, in connection with their service in- that
capacity; or any other persons whose files were sent to the White
House Central Files Unit or Special Files Unit, for purposes of those
files. :

(7) National security classified information.—The term “national
security classified information” shall mean any matter which is secu-
rity classified under existing law, and has been or should be designated

as such.
SUBPART 105—63.4—ACCESS BY THE PUBLIC

§ 105-63.400 Scope of subpart ,
This subpart sets forth policies and procedures concerning public
access to the Presidential historical materials of Richard M. Nixon.

§ 105-63.401 Processing period
(a) For 30 calendar days following the effective date of the regula-
tions in this subpart or the vacation of court orders preventing their
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implementation, whichever is later (hereinafter, the “effective date”),
the Administrator will refrain from archival processing of any of
the Presidential historical materials in the Administrator’s custody
and contral te permit any person-to take such action as he deems ap-
propriate to protect his legal rights. During this 30-day period, the
Administrator will limit activity involving the materials to authorized
accesses under Subpart 105-63.8 of this part. '

(b) At the end of the 30-day period described in pai’agraph (a) of

this section, the Administrator will commence the initial archival
processing of the materials, As soon thereafter ag is possible; the Ad-
ministrator will open for public access all of the materials in the Ad-
ministrator’s custody and control which are neither restricted pursuant
to § 105-63.402 nor subject to outstanding claims or petitions seeking
such restriction. The :Administrator will open for publie access each
integral file segment of the materials upon completion of initial
archival processing on that segment. Insoglr as practicable, the Ad-
ministrator will give priority in such initial archival processing to
materials relating to ‘abuses of governmental power as defined. in
§ 105-63.104(¢). B ' S
§ 106-63.401-1 Rights and privileges; right to a fair trial

~(a) Within 90 calendar days from the effective date, any person
claiming the need to protect an opportunity to assert a legal or consti-
tutional right or privilege which would prevent or limit public access
to any of the materials shall notify the Administrator in writing of the
claimed right or privilege and the specific materials to which it:relates.
After consultation with appropriate Federal agencies, the Adminis-
trator will notify the claimant by certified mail, return receipt
requested, of his decision regarding public access to the pertinent mate-
rials. If that decision is adverse to the claimant, the Administrator
will refrain from providing public access to the pertinent: materials
for at least 30 calendar days from receipt by the claimant of such
notice. : ‘ S

(b) Within 90 calendar days from the effective date, officers of any
Federal, State, or local court and other persons who believe that public
access to any of the materials may jeopardize an individual’s right to a
fair and impartial trial should petition the Administrator, setting
forth the relevant circumstances that warrant withholding specified
materials. After consultation with appropriate Federal sgencies, the
Administrator will notify the petitioner by certified mail, return re-
ceipt requested, of his decision regarding public access to the pertinent
materials. If that decision is adverse to the petitioner, the Administra-
tor will refrain from providing public access to the pertinent mate-
rials for at least 30 calendar days from receipt by the petitioner of
such notice. ,

{c) In his discretion, the Administrator may consider claims and
petitions deseribed in paragraphs (a) and (b) of this subsection after
the expiration of 90 calendar days from the effective date. ;

§ 106-63.401-2 Segregation and review; Senior Archival Panel;
Presidential Materials Review Board ‘

(a) During the processing period described in § 105-63.401(b), the

Administrator will assign archivists to segregate private or personal
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materials, as defined in § 105-63.104(b). The archivists shall have
sole responsibility for the initial review and determination of private
or personal materials. ' :

(b) During the processing period described in § 105-63.401(b), the
Administrator Wiﬁ‘ assign archivists to segregate materials neither
relating to abuses of governmental power, as defined in §105-
63.104 (¢), nor otherwise having general historical significance, as de-
fined in § 105-63.104(d). The archivists shall have sole respensibility
for the initial review and determination of those materials which are
not. related to abuses of governmental power and do not otherwise
have general historical significance, . ' |

~(e) During the processing period described in § 105-63.401(b), the
Administrator will assign archivists to segregate materials subject to
restriction, as prescribed in § 105-63.402. The archivists shall have
sole responsibility for the initial review and determination of ma-
terials that should be restricted. The archivists shall insert a notifica-
tion of withdrawal at the front of the file folder or container affected
by the removal of restricted material. The notification shall include
a brief description of the restricted material and the basis for the
restriction as prescribed in § 105-63.402,

(d) If, during the processing period described in § 105-63.401(b),
the archivists should discover any materials which they determine
reflect an apparent violation of law which has not been the subject of
prior investigation, the archivists shall bring the material to the atten-
tion of the Administrator for referral to the Department of Justice or
other appropriate action. , L

(e) If the archivists are unable to make a determination required 1n
paragraphs (a), (b), or (¢) of this subsection, or if the archivists
conelnde that the required determination raises significant issues in-
volving interpretation of these regulations or will have far-reaching
precedential value, the archivists shall submit the pertinent materials,
or representative examples of them, to a panel of senior atrchivists
selected by the Archivist of the United States. The panel shall then
have the sole responsibility: for the initial determination required in
paragraphs (a), (b); or (¢) of this subsection. o

(f) If the Senior Archival Panel is unable to make a determination
required in paragraph (e) of this subsection, or if the panel concludes
that the required determination raises significant issues involving
interpretation of ‘these regulations or will have far-reaching. prece-

dential value, the panel shall certify the matter and submit the perti-

nent materials, or representative examples of them, to the Presidential
Materials Review Board. ' :
(g) The Presidential Materials Review Board (“Board”) shall con-
sist of the following members, appointed by the Administrator:
(1) The Archivist of the United States or, on those oteasions
w}flhegn he is unable to be present, his delegate, who shall serve as
chairman; ~ : ’ :
(2) Thé Librarian of Congress or, on those occasions when he is
unable to be present, his delegate; and L
(8) A person, distinguished in archival science, history or po-
litical science, who shall not be a Federal employee or oifﬁqml,
nominated by the Council of the Society of American Archivists.
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The Board shall meet at the call of the Chairman. The Board may
consult with officials of interested Federal agencies in formulating its
recommendations,

(h) When the matter certified to the Board by the Senior Archival
Panel involyes a determination required in paragraphs (a) or (b) of
this subsection, the Administrator will publish notice in the Federal
Register of the materials to be considered by the Board., In order to
protect the privacy of persons who may have such an interest in the
materials, the notice shall consist only of a generic description and
listing of the materials to be considered by the Board. Any person
may intervene in the Board’s consideration by petitioning the Admin-
istrator in writing within 30 calendar days of publication of notice.
The Board shall submit to the Administrator its written recommenda-
tion, together with dissenting and concurring opinions, of the proper
categorization and disposition of the pertinent materials. The Admin-
istrator will make the final administrative determination. If the deter-
mination of the Administrator is different from that recommended by
the Board, he will state his reasons in writing. The Administrator
will notify the petitioner by certified mail, return receipt requested, of
the final administrative determination. The Administrator will re-
frain from transferring any materials in accordance with §105-
63.401-5(a) as a result of the final administrative determination for'at
least 80 calendar days from the petitioner’s receipt of such notice.

(i) When the matter certified to the Board by the Senior Archival
Panel involves a determination required in paragraph (¢) of this sub-
section, the Board shall recommend an initial determination to the
Senior Archival Panel, which shall retain the sole responsibility for
the initial determination. I

§ 105-63.401-3 Notice of determinations : s

The Administrator will publish in the Federal Register notice of
the initial archival determinations described .in paragraphs (a)
and (b) of § 105-63.401-2 and of the final administrative determina-
tions described in paragraph (h) of § 105-63.401-2 and paragraph
(d) of §105-63.401-4. In order to protect the privacy of persons who
may have such an interest in the segregated materials, the notice shall
consist only of a generic description and listing of the materials that
the Administrator proposes to transfer as provided in § 105.63.401-5.
§ 105-63.401-4 Appeals
~ (a) Within 30 calendar days of publication of the notice prescribed
in §105-63.401-3, any person may petition the Administrator on the
grounds that an initial archival -determination described in § 105-
63.401-2(a) or (b) is in error.

- (b) Richard M. Nixon, or his designated agent or heirs, may peti-

tion the Administrator at any time on the grounds that an initial
archival determination described in § 105-63.401-2(a) or (b) is in
error.

(c) Upon receipt by the Administrator of a petition described in
paragraphs (a) or (b) of this subsection, the archivists shall submit
the pertinent materials, or representative examples of them, to the
Presidential Materials Review Board. ‘

(d) Upon consideration of appeals as described in paragraphs (a)
or (b) of this subsection, the Board shall submit to the Administra-
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tor its written recommendation, together with dissenting and con-
curring opinions, of the proper categorization and disposition of the
pertinent materials. The Administrator will make the final adminis-
trative determination. If the determination of the Administrator 1s
different from that recommended by the Board, he will state his
reasons in writing. The Administrator will notify the petitioner by
certified mail, return receipt requested, of the final administrative de-
termination. The Administrator will refrain from transferring any
materials in accordance with § 105-63.401-5(a) as a result of the final
administrative determination for at least 30 calendar days from the
petitioner’s receipt of such notice.

§ 105-63.401-5  Transfer of materials '

(a) No sooner than 30 calendar days from the publication of notice
prescribed in § 105-63.401-8, or, in the event of a certified §et91-n1111a—
tion or an appeal described in § 105-63.401-2(h) or §1()'3763.4(’)1—4,
respectively, no sooner than 30 calendar days from the petitioner’s re-
ceipt of notice of the final administrative determination, the Adminis-
trator will transfer sole custody and use of those materials determined,
in whole, to be private or personal, or to be neither related to abuses
of governmental power nor otherwise of general historical significance,
to former President Nixon or his heirs or, when appropriate and after
notifying Mr. Nixon or his designated agent, to the former staff mem-
ber having primary proprietary or commemorative interest 1n the
materials. .

(b) Materials determined to be neither related to abuses of govern-
mental power nor otherwise of general historical significance, and
transferred pursuant to paragraph (a) of this subsection, shall upon
such transfer no longer be deemed Presidential historical materials as
defined in § 105-63.104(a). )

(c) When it has been determined that only a segment or portion of a
document, recording, or other material is private or personal, or is
neither related to abuses of governmental power nor otherwise of gen-
eral historical significance, the Administrator will retain custody of
the whole recording document, or other material, but will restrict ac-
cess to the identified segment or portion. Copies of the pertinent ma-
terials will be transferred to former President Nixon or his heirs or,
when appropriate and after notifying Mr. Nixon or his designated
agent, to the former staff member having primary proprietary or
commemorative interest in the materials.

§ 105-63.402 Restrictions

§ 105-63.402—1 Materials related to abuses of governmental power
(2) The Administrator will restrict access to materials determined
during the processing period to relate to abuses of governmental power,
as defined in § 105-63.104(c), when: ) o
(1) The Administrator, in accordance with § 105-63.401-1, 1s In
the process of reviewing or has determined the validity of a claim
by any person of the need to protect an opportunity to assert a
legal or constitutional right or privilege; or .
(2) The Administrator, in accordance with § 105-63.401-1, 1s in
the process of reviewing or has determined the validity of a peti-
tion by any person of the need to protect an individual’s right to a
fair and impartial trial; or
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(8) The release of the materials would violate g Federal statute ;

~ {4) The release of the materials would disclose or compromise
national security classified information. However, the Adminis-
trator may waive this restriction when:
(i) (A) The requester is engaged in a historical research
ErOJeet; or (B) the requester is a former Federal official who
ad been appointed by the President to a policymaking posi-
tion and who seeks access only to those classified materials
which he originated, reviewed, signed, or received while in
public office; and
(i1) The requester has a security clearance equivalent to the
highest degree of national security classification that may be
applicable to any of the materials to be examined; and
(iit) The Administrator has determined that the heads of
agencies having subject matter interest in the material do not
object to the granting of access to the materials; and \
(iv) The requester has signed a statement, satisfactory to
the Administrator and to the heads of agencies having subject
matter interest in the material, which declares that the re-
quester will not publish, disclose, or otherwise compromise
the classified material to be examined and that the requester
has been made aware of Federal criminal statutes which pro-
hibit the compromise or disclosure of this information.

(b) The Administrator may restrict access to portions of materials
determined to relate to abuses of governmental power when the release
of those portions would tend to embarrass, damage, or harass living
persons, and the deletion of those portions will not distort, and their
retention is not essential to an understanding of, the substantive con-
tent of the materials. - e ' '

§ 105-63.402-2 Materials of general historical significance unrelated
to abuses of governmental power S S

(a) The Administrator will restrict access to materials determined
during the processing period to ‘be of general historical significance;
but not related to abuses of governmental power, under one 6r more
of the circumstances specified in § 105-63.402-1(a). ‘ :

(b). The Administrator may restrict access to materials of general
historical significance, but: not related to abuses of governmental
power, when the release of these materials would: S

(1) Disclose or compromise trade secrets or commereial or fi-
nancial information obtained from a person and privileged or
confidential; or ’ ' ‘

(2) Constitute a clearly unwarranted invasion of personal
privacy:or o

(3) Disclose or compromise investigatory materials compiled
for law enforcement purposes; or

(4) Tend to embarrass, damage, or harass living persons.

8 105-63.402-3 Periodic review of restrictions

The Administrator periodically will assign archivists to review
materials placed under restriction by § 105-63.402 and to make avail-
able for public access those materials which, with the passage of time
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‘ tan : equi setion. If the archivists
ircumstances, no longer require restriction. rchivists
zieoilfgbférgg determine Whethgr g:fl:tiiam, m?itx?g;il?n 31;(;1%31 Sre(I)IIl'all'gpi‘z-
ict rehivists shall submit the per . ,
ziglgsgzetgia%iﬂes of them, to the Senior Archival Pz}g?ﬁe?gll“ﬂaeg
in § 105-63.401 (e), which shall t}ﬁn have the reéifl)(;réal 1 'Izh}e o o
ini if the materials should remaln res . . {
iigiillx}sﬁgﬁafnel may seek the recommendation of the PrESld}?;u?%l
Materials Review Board, in the manner prescribed in paragrap

and (i) of § 105-63.401-2, 1n making its determination.

& 105-63.409—4 Appeal of restrictions o N
: UO on ;jhe éetit?on of any researcher who claims in writing ;o 1;1(1)&3
Ad;z%nistrator that the restrictizon oi 'SEeglﬁ%dlﬁ?xtlg;?ﬂi ﬁs gl;r gﬁem
pri: hould be removed, the archivists shall su : ¥
Ef;ﬁ?igﬁj Sor representatige ,-egﬁnéples §ofo ghgéni Otlo gt(h;) P’f‘is;d}%gglfé
fateri -iew Board described 1n ~63.401~ .
'gl{gﬁ?rrlgxlgegezﬁz restricted materials, 1fj}t:)nsult w1gxe;rg;ae§%s§e& f‘;gig}
' i . necessary, and malke a written recommencat
i%%%ﬁéiztfrn?gcludi%g dissenting and concurring opmugnsi, itss %ﬁgel
ontinued restriction of all or part of the pertinent ma elt;}fa.t"recom-
?he determination of the Administrator 18 different f_romT1  Jocomn-
mended by the Board, he will state his reasons in w_rlil:mg.t_ ledecision ,
istrator will notify the petitioner of the final administrative .

(01 i tions .
: 3.402-5 Deletion of restricted por _ N -
§1‘?‘i_6f\§ministmtor will provide a requester any reasonﬁbl;cyl sle%iren
o blee sortions of otherwise restricted m‘;x_temals after the deletio
f;? the gcrtions which are restricted under this § 1Q5~—63.402. ,
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& 105-63.402-6 Requests for declassificat | T

) IC;alle;ges to the classification and requests for the deda»ss‘xfiilcatmn-

of national security classified materials shall be governeg by E etipr;{é

visions of §105-61.104, as that may be amended from time to tume.

5634 rooms locations, hours, and rules o

& 105-63.403 Reference roont Zocatzogs, 3 .

§IThe Aﬁminisﬁ:rator ghall, from tlmsg,o tn?e,' siap?}ll‘:};f%; gigﬁ(lz;gig
i i ] the materials _

the precise location or locations Where% Bl e b verning

for public reference, and the hours of opera and rules govern e
' .archers using such facilities, This informat

gée{)%(?;;l;éﬁ g§r I;Sfiiiﬁg to: Ofﬁ(;ge of Presidential Libraries (NL), The

National Archives, Washington, DC ‘20408-. . . |
§ 105-63.404 Reproduction of tape recordings of Presidential conver-
sations - ' o
ing i i ‘ -dings of con-
re the preservation of original tape recor
veﬁsa)ti'({% 1;:'?(3(3}1 werf recorded or caused :.‘i() bﬁ‘riecorded by any officer
o of the Federal Governmentand wnien:
o empl((i};eel(;lfvolie former President Richard M. Nixon or fthea'
individuals who, at the time ofdthe conversation, were emplioye
y .deral Government; and ‘
>y (glf %gel?; %:*ecorded in the White House or in the.-oﬂicg o]if1 the
Prosident in the Executive Office Buildings located in Was gg
ton, District of Columbia; Camp David, Maryland ; Key DBis-
cayne, Florida; or San Clemente, California; and
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(3) Were recorded during the period beginning January 20,
1969, and ending August 9, 1974.
the Administrator will produce duplicate copies of such tape record-
ings in his custody for public and official reference use. The original
tape recordings shall not be available for public access.

(b) Since the original tape recordings may contain information
which is subject to restriction in accordance with § 105-63.402, the
archivists shall review the tapes and delete restricted portions from
copies for public and official reference use.

_ (c) No researcher may reproduce or have reproduced sound record-
ings of the reference copies of the tape recordings described in para-
graph (a) of this section.

§ 106-63.405 Reproduction and authentication of other materials

. (a) The copying for researchers of materials other than tape record-
ings described in § 105-63.404 normally will be done by personnel of
the General Services Administration using government equipment.
With the permission of the Administrator or his designated agent,
a researcher may use his own copying equipment. Permission shall be
based on the determination that such use will not harm the materials
or disrupt reference activities. Equipment shall be used under the
supervision of GSA personnel.

(b) The Administrator may authenticate and attest copies of ma-
terials when necessary for the purpose of the research.

(c¢) The fees for reproduction and authentication of materials under
;}:rst sia(c)gl_ogl s5}éall be tll}tqse prescribed in the schedule set forth in Sub-

.52, or pertinent su i i

D L3 ’timept Priinen ccessor regulation, as that schedule is

§ 105-63.406 Amendment of regulations

The Administrator may amend the regulati i
culations of this Subpart
1}(1)5f63.4 only after the proposed amendments have been placed beIf)ore
the Congress for 90 legislative days. Proposed amendments shall be-
;;)nnég deIfIle(I:lttlve up((l)p the expg‘e;)tlon of this period, unless the proposed
s are disapprove a resolution ad ithe:
of Congress during such period}.l ton adopted by cither House

Un~1rED STATES OF AMERICA,
GENERAI:VVSERYICES ADMINISTRATION,
Hon, Jorx Braveras, ashington, D.C., June 27, 1975.
Chairman, Subcommittee on Printing, Committee on House Admin-
Dzstrz;t;mz},g House of Representatives, Washington, D.C.

EAR MR. BRADEMAS : During the course of our testimo ’
proposed regulations implementing the Presidential Reclz));d(l)irlllt?sszf}ls
Materials Preservation Act, before the Subcommittee on Printing
you requested clarification of the degree of detail to be included in
Federal Register notices to the public. These notices would inform
the public of the proposed transfer of materials determined by the
archivists to be private or personal materials or materials neither

related t : . .
Signiﬁcange.abuses of power nor otherwise of general historical
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Attached is a sample of what GSA envisions in formulating these
notices. Because of tﬂe need to protect personal privacy, the descrip-
tion of the materials is necessarily of a general nature. We believe, as
concurred in by the Department of Justice, that greater detail jeop-
ardizes our ability to defend the constitutionality of the Act and its
implementing regulations. Please note that the degree of detail is
similar to that which Federal agencies will be required to publish in
the Federal Register inventory of systems of records covered by the
Privacy Act of 1974.

We enclose a corrected copy of our testimony before the Sub-
committee. Please advise us if we can be of further assistance.

Sincerely
’ ArtaorR F. Sameson,

Administrator.

Enclosures.
Drarr NoTicE

NOTICE OF PROPOSED TRANSFER OF NIXON ADMINISTRATION MATERYALS
PURSUANT TO PUBLIC LAW 93-526

This notice of proposed transfer is issued pursuant to the provisions
of Public Law 93-526, the Presidential Recordings and Materials
Preservation Act, and regulations of the General Services Administra-
tion implementing that Act.

Materials Proposed to be Transferred.—Sixteen letters dated within
the time period June 16, 1973 to November 30, 1973, between former
President Nixon and members of the White House Office staff and re-
spective family members.

Topics Covered in the Materials Proposed for Trans fer—Invita-
tions to family parties; vacation plans; birthday wishes; reports on
health ; advice on financial matters.

Persons to Whom Materials are Proposed for Transfer.—

Richard M. Nixon, eight letters dated June 16, 17, 19, and August 5,
6,7, and November 28 and 30,1973.

H. R. Haldeman, four letters dated October 1, and November 3 and
4, and December 5, 1973.

John Dean, four letters dated December 1,15, 17, and 20,1973.

Reason for Proposed Transfer of Materials—In the opinion of
archivists processing the Nixon materials the described materials are
personal and private; they are not Presidential historical materials of
general historical significance and they are not related to “abuses of
governmental power popularly identified under the generic term
‘Watergate’ ”.

Date of Expected Return of Materials—No sooner than 30 calendar
days from the publication of this notice or, in the event of appeal by a
member of the public, no sooner than 30 days from the petitioner’s re-
ceipt of notice of the final administrative determination. .

* Procedure for Public Comment on Proposed Tramsfer of Ma-
terials.—Pursuant to Section 105-63.401-4, of GSA’s regulations gov-
erning public access to the Nixon Presidential materials, within 30 cal-
endar days of publication of this notice, any person may petition the
Administrator of GSA on the grounds that the determination to trans-
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fer the ‘deseribed materials is in error..The petition should include a
statement of the reasons the petitioner believes the materials should not
be returned. Upon receipt by the Administrator of a petition, the ar-
chivists processing the Nixon materials pursuant to GSA’s regulations
governing public access to such materials, shall submit the pertinent
materials, or representative examples of them, to the Presidential Ma-
terials Review Board, described in Section: 105-63.401-2 (f) and (g)
of the regulations, Upon consideration of the petition, the Board shall
submit to the Administrator its written recommendation, together with
dissenting and concurring opinions, of the proper categorization and
disposition of the pertinent materials. The Administrator will make
the final administrative determination, and will state his reasons in
writing if the final determination is different from that recommended
by the Board. The Administrator will notify the petitioner by
certified mail, return receipt requested, of the final administative
determination. , o

Avraorrry oF GSA 10 Vest FINAL ADMINISTRATIVE AUTHORITY FOR
Posric Access 10 Presmpentian Tares Anp MaTerrars IN THE
Presmentian Mareriars Review Boarp

'(By Vincent E. Treacy, Legislative Attorney, American Law
o Division, July 16, 1975)

ISSUE PRESENTED

The question addressed by this memorandum is whether the Admin-
istrator of General Services may promulgate regulations under the
Presidential Recordings and Materials Preservation Act which vest
the final administrative authority for decisions with respect to public
access to the tapes and materials in the Presidential Materials Board,
2 body consisting of the Archivist of the United States, the Librarian
of Congress, and a representative of the Society of American
Archivists.

. INTRODUCTION -

The Presidential Recordings and Materials Preservation Act,
-Public Law 93-526, (hereinafter referred to as “Act”) directed the
Administrator of General Services (“Administrator”) to ‘submit a
report to Congress proposing and explaining regulations that would

rovide public access to the tape recordings and other materials of
former President Nixon. The Administrator submitted the “Report
to Congress on Title I” in March 1975. Under the regulations, the
initial archival processing would be performed by archivists employed
by the General Services Administration (“GSA”). Section 105-
63.400(b) (All section citations are to the proposed regulations, which
would add a new Part 105-63 to Title 41 of the Code of Federal
Regulations). These archivists would, in turn, refer materials which
raised significant issues or had far-reaching precedential value to a

anel of senior archivists appointed by the Archivist of the United
gtates (“Archivist”). Section 105-63.401-2 (e). This Senior Archival
Panel would then refer significant or far-reaching matters to the
Presidential Materials Review Board (“Board”), whose members
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would include the Arvchivist or his delegate, the Librarian of Con-
gress or his delegate, and a person distinguished in archival science,
history, or political science to be nominated by the Council of the
Society of American Archivists. Section 105-63.401-2 (f) and (g).
The Board would submit to the Administrator its written recom-
mendation of the proper categorization and disposition of the mate-
rials referred to it; the Administrator would then make the final
administrative determination, Section 105-63.402(h).

The provision in the Regulations granting the Administrator the
authority to make the final administrative determination concerning
the public release of Presidential materials has been criticized. It has
been recommended that the decisions should instead be made, to the
extent possible, by a non-partisan group, based on general principles of
archival science. To satisfy this standard, it has been recommended
that the final determinations be made by the Presidential Materials
Review Board, instead of the Administrator.

The objections to vesting final administrative authority in the Ad-
ministrator have been summarized as follows: - )

The problem is that the Administrator is a political ap-
pointee serving at the grace of the President. Having such a
political appointee decide how the materials should be cate-
gorized (and thus which materials will be retained by the
government) exposes the process to serious risks.

To begin with, there is the risk that the Administrator’s
judgment will be influenced, either consciously or uncon-

. sciously, by partisan concerns. This observation is not
- intended ‘as a criticism of the present Administrator. These
regulations are to be applied not only by the current Admin-
istrator but by succeeding Administrators as well. Congress
should not have to hope that at some future time, in some
future circumstance, a future Administrator will apply the
regulations without any regard to partisan concerns.

. Kven assuming that every Administrator, present and fu-
., ture, would apply the regulations in a non-partisan manner,
*there is another risk in allowing the Administrator to make

the final administrative determination: to the public it may
appear that access is being governed by partisan considera-
tions, This is a significant risk. The public should Have
- confidence that the regulations are being applied in a non-
partisan manner. And it may be virtually impossible to secure
this confidence if the Administrator is allowed to make the
. final decisions, The public must have confidence that the regu-
lations are being applied with strict objectivity. ‘
A large number of difficult and controversial decisions will
‘have to be made. respecting the classification of a massive
amount of material. There wil be close judgmental decisions
which will be challenged by interested parties. There will be
.public discussion and debate over various classifications. So

ar as possible, those responsible for the decision making
should be insulated from question, doubt, or criticism on po-
litical or partisan grounds. It would be virtually impossible
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to secure this confidence if any Administrator, now or in the
future, were given authority to make final decisions.*

In order to evaluate this position, we must first review the legisla-
tive history of the Act, the pasitior; taken by the GSA in its Memo-
randum of Law, and the applicable legal principles and authorities.

LEGISLATIVE HISTORY

The Presidential Recordings and Materials Preservation Act origi-
nated as Senate Bill S. 4016, introduced by Senators Nelson, Ervin, and
Javits, and referred to the Committee on Government Operations. The
bill was reported favorably on September 26, 1974. Sen. Reg. No.
93-1181, 93d Congress, 2d Sess. (1974). It was debated on the Senate
floor on October 3d and 4th, 1974, and was passed by a 56 to 7 vote
on October 4th. 120 Con. Rec. S18230-263 (daily ed., Oct. 3, 1974) ;
120 Cong. Rec. 18318-336 (daily ed., Oct. 4, 1974). The Committee on
House Administration reported the bill favorably to the House of
Representatives on November 26, 1974. H.R. Rep. No. 93-1507, 93d
Cong., 2d Sess. (1974). The bill was passed by the House on Decem-
ber 3, 1974, under Suspension of the Rules, by unanimous voice vote.
120 Cong. Rec. H. 11204 (daily ed., Dec. 8, 1974). There was no Con-
ference Committee Report on the differences between the House and
Senate versions of the bill; instead, on December 9, 1974, the Senate
concurred in the House amendment, after adding amendments of its
own, and the House concurred in the Senate amendments to the
House bill. 120 Cong. Rec. 8. 20809, H. 11445 (daily ed., Dec. 9, 1974).
The bill was signed into law by the President on December 19, 1974.
88 Stat. 1695.

THE GSA MEMORANDUM OF LAW

In a memorandum issued by the General Services Administration
on June 2, 1975, it was concluded that the Administrator does not have

the authority irrevocably to subdelegate judomental responsibilities .

imposed on him by Congress pursuant to the Presidential Recordings
and Materials Preservation Act: “Although the Administator, acting
as the agent of Congress, may subdelegate ministerial acts, he must
retain at least review authority over decisions requiring the exercise
of discretion, skill, and judgment.” In support of this conclusion,
the memorandum stated that the Act “nowhere authorizes a_ sub-
delegation by the Administrator to another party of the responsibility
to take complete possession and control of the Nixon Pres_lden’tml
historical materials or to provide public access to these materials.” In
a subsequent discussion of the question, the Memorandum relied on at
least two “established principles of agency law” to the effect that a)
absent specific statutory authority, an agent is barred from subdele-
gating responsibility for acts requiring skill, discretion, and judment,
and b% an agent may solicit recommendations or assistance from others
in matters requiring discretion, skill, or judgment, so long as the
agent retains the right to make the final review or decision. After dis-
cussing three cases involving the subdelegation of the subpoena power

1 s of Sfénator Gaylord Nelson on GHA Regulations to Implement Public
Lawc%%)»%g%fsbe%ore %ﬁe Comglxlttee on Government Operations, U.S, Senate, May 18, 1575,

-
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by Federal administrative agencies, the memorandum reached the
following conclusions, which are quoted in full: '

- 1. Since the Presidential [ Recordings and Materials] Pres-
ervation Act contains no authority for the Administrator of
General Services to subdelegate his responsibility to obtain
complete possession and control over the Nixon historical
materials, and to provide and regulate public access to the
-materials, the Administrator may not subdelegate such acts
of discretion, skill and judgment to the Presidential Mate-
rials Review Board. ‘ . o ,

2. The Administrator, however, may seek assistance from
the Presidential Materials Review Board in coming to a final
agency decision which requires discretion, skill and judgment

- s0 long as the Administrator retains the right to review and
- revise the Board’s recommendations. (Emphasis in original.)

PROVISIONS . OF THE ACT

Because of the emphasis placed on the responsibilities imposed on
the Administrator by the Act, it is important to review the explicit
language of that statute to determine exactly what duties and respon-
sibilities the Administrator is in fact authorized to perform. Section
101(a) of the Act provides that the Administrator “shall receive, ob-
tain, or retain, complete possession and control of all original tape
recordings” involving former President Nixon at designated locations
between January 20, 1969, and August 9, 1974, Section 101(b) (1)
provides that the Administrator “shall receive, retain, or make reason-
able efforts to obtain, complete possession and control of all papers,
documents, memorandums, transcripts, and other objects and materials
which constitute the Presidential historical materials of Richard M.
Nixon” between January 20, 1969, and August 9, 1974. The third major
duty is imposed by section 103, which requires the Administrator to
“issue. at the earliest possible date such regulations as may be neces-
sary to assure the protection of the tape recordings and other mate-
rials referred to in section 101 from loss or destruction, and to prevent
access to such recordings and materials by unauthorized persons.”
Finally, section 104 (a) provides that the Administrator “shall, within
ninety days after the date of enactment of this title, submit to each -
House of the Congress a report proposing and explaining regulations
that would provide public access to the tape recordings and other mate-
rials referred to in section 101.” The Act requires the regulations to
take into aceount seven enumerated factors, and provides that such
regulations shall take effect ninety days after the submission of the
report unless disapproved by a resolution adopted by either House of
the Congress during that period. o

The Congressional veto provisions of section 104 of the Act were
clearly modeled on the corresponding sections of the Executive Re-
organization Act. 5 United States Code §§ 901-13 (1970). As the Su-
preme.Court has observed, the “value of the reservation of the power
to examine proposed rules, laws and regulations before they become
effective is well understood by Congress. It is frequently, as here, em-
ployed to make sure that the action under the delegation squares with
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the Congressional purpose.” Sibbach v. Wilson & Co.,312US. 1, 15

1941). The court noted the disapproval mechanism then embodied in
section 5 of the Reorganization Act of 1939, 53 Stat. 562, the predeces-
sor to later reorganization acts. 312 U.S. at 15 n. 17.

ANALYSIS OF (84 MEMORANDUM

The GSA Memorandum of Law relies on Cudahy Packing Co. v.
Holland. 315 U.S. 357 (1941), in which the Supreme Court held that
the Fair Labor Standards Act did not grant the Administrator of
the Wage and Flour Division of the Labor Department the authority
to delegate his statutory power to sign and issue a subpoena duces
tecum. According to the Memorandum, the “rule of Cudahy, as applied
t6 the statutory scheme of the [Act], requires the conclusion that the
Administrator of General Services may not delegate to the Presi-
dential Materials Review Board the final agency decision on such
judgmental and discretionary matters as restrictions and transfer of
material.” (Emphasis in original.) If examined closely, however, the
holding of the Cudahky case neither requires nor supports the conclu-
sion of the GSA Memorandum. o ‘

The Cudahy court expressly noted that the entire history of legisla-
tion controlling the use of subpoenas by administrative officers
indicated a Congressional purpose not to authorize by implication the
delegation of the subpoena power. 315 U.S. at 364. The court noted
that the subpoena power is capable of oppressive use, especially if
indiseriminately delegated and not returnable before a judicial officer,
and that it has a coercive tendency. 315 U.S. at 363. The Court thus
found a Congressional purpose that the subpoena power shall b(i dgle—
gable only when an authority to delegate is expressly granted. 315 U.S.
at 366. It found support for that conclusion in the legislative history
of the Act under consideration, which showed that the authority to
delegate the subpoena power had been expressly granted in bills passed
by the Senate and considered by the House, but had been eliminated
by the Conference Committee. 315 U.S. at 362 n.3, 366. In the Cudahy
case, then, the Court carefully applied the long standing rule of statu-
tory construction that a court should not interpret a statute so as to
give it a meaning which Congress considered in the legislative process
put finally rejected. As many cases have held, the deletion of a provi-
sion indieates that Congress did not intend the bill to include the
rejected provisions. United States v. Henning, 344 U.S. 66 (1852) ;
Bindezych v. Finucane, 342 U.S. 76. 83 (1951); Wright v. Vinton
Branch, Mountain Trust Bank, 300 U.S. 440, 463 n.8 ( 1937); Nor-
wegian Nitrogen Products Co. v. United States, 288 T,IS: 294, 306
(1938) ; United States v. Great Northern R. Co., 287 .S, 144, 155
( 1932? s Federal Trade Commission v, Raladam Co., 283 U.S, 643, 648
(1931) ; United States v. Pfitsch, 256 U.S. 547, 551 (1921) ; Lapina v.
Williams, 232 U.8. 78,80-91 (1914). }

In Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S. 111
(1947), the Court construed a provision granting subpoena power to
the Emergency Price Administrator in terms that were practically
identical to the language at issue in the Cudohy case. The Court
rejected the argument that Cudahy controlled the present case. Instead,

-
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the Court noted the following distinguishing factors: (1) The legisla-
tive history in Cudahy showed that a provision granting authority to
delegate the subpoena power had been eliminated in Conference, but
no such history accompanied the provision in Fleming; (2) The
Cudaky Act made the powers to -gather data and to make investiga-
tions expressly delegable, while the Fleming Act contained no provi-
sion which specifically authorized the delegation of a specific funetion;
(3) the Oua}f)aky Act made the restrictive provisions of the Federal
Trade Commission Act applicable to the issuance of subpoenas, while
the subpoena power in the Fleming Act was not dependent on the
provision of another Act having a history of its own; and (4) the
CQudahy Act contained no broad rulemaking power, while the Act in
Fleming gave the Administrator authority to issue regulations neces-
sary and proper to carry out its purposes and provisions. 831 U.S. at
120-21. The Court continued : :
Such a rule-making power may itself be an adequate source

of authority to delegate a particular function, unless by

express provision of the Act or by implieation it has been

withheld. There is no provision in the present Act negativing

the existence of such authority, so far as the subpoena power

is concerned. Nov can the absence of such authority be fairly

inferred from the history and content of the Act. Thus the

presence of the rule-making power, together with the other

factors differentiating this case from the Cudaly case, indi-

cates that the authority granted by [the Aect] should not be

read restrictively. 331 U.S. at 121-22 (citation omitted).

Accordingly, the Court upheld the authority of the Price Administra-
tor to delegate his subpoena power.

The Fleming case would appear to be far more applicable than the
Cudahy case to the question of the GSA Administrator’s authority
under the Presidential Recordings and Materials Preservation Act.
‘The legislative history of the Act contains no indication that Congress
intended to limit the Administrator’s authority to assign the responsi-
bility for controlling public access to an expert body. Since there are
no provisions in the Act making other powers expressly delegable,
there is noting to give rise to the inference that the power to control
public access is not delegable. The Act does not make the Adminis-
trator’s authority dependent on any other law. Moreover, the Act does
contain broad authority to issue regulations governing public access.
In the words of the Fleming Court, this rulemaking authority may in
itself be an adequate source of authority for the Administrator to
delegate a particular function, unless it has been withheld by express
provision of the Act or by implication. There is nothing in the Act to
mnegative the existence of such authority, nor can its absence be fairly
inferred from the history and content of the Act. Thus, it can be con-
cluded. on the authority of the Fleming case, that the presence of
the rule-making power. together with the other factor differentiating
the Act from the ("udaly case, that the authority granted by he Act
should not be read restrictively. N ”

The Court has upheld the delegability of administrative powers
on numerous other occasions. In Jay v. Boyd, 351 U.S. 345 (1956), the
‘Court ruled that the discretion conferred on the Attorney General in
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suspension cases was conferred upon him as an administrator in his

capacity as such, and that under his rule-making authority, as a matter
ofpadninistmti;re convenience, he could delegate his authority to
special inquiry officers, with review by the Board of Immigation
Appeals. Numerous cases in the lower Federal courts have also upheld
the delegability of administrative powers in the absence of express or
implied statutory provisions or legislative history to the_contl;fmry.
Federal Trade (lomm’n v. Gibson, 460 F. 2d 605 (5th Cir, 1972)
Wirts v. Atlantic States Construction Co., 357 F. 2d 442, 445 (5th Cir.
1966) ; Stone v. E.D.S. Federal Corp., 351 F. Supp. 340 (N.D. Cal.
1972), .

Tt )should also be noted that the arguments against delegability
contained in the GSA Memorandum of Law are in apparent conflict
with the position taken by the Administrator himself in his Report to
Congress proposing the regulations governing public access. In that
Report, it.is stated :

“Administrator” means the Administrator of General
Services or any delegate whom the Administrator may ap-
point in writing, or whom the regulations designate, directly
or by implication. Although the Act gives full responsibility
to the Administrator to fulfill its provisions in regard to the
Presidential historical materials, the intention of the Act
clearly is that the Administrator may designate other officials
or employees to carry out specified tasks for which they are
particularly suited.?

Taken s a wholes, the statutory scheme and legislative history of the
Presidential Recording and Materials Preservation Act provide over-
whelming support for the conclusion that Congress may, under sec-
tion 104, give its approval to regulations which vest the final authority
for decisions on public access in the Presidential Materials Review
Board. In the first place, no amount, of repetition in thé GSA Memo-
randum of Law can serve to mask the fact that the statutory scheme
of the Act simply does no#¢ vest in the Administrator the “responsi-
bility * * * to provide public access to these materials.” Rather, as
demonstrated earlier, the Act requires the Administrator to “submit to
each House of the Congress a report proposing and explaining regula-
tions that would provide public access to the tape recordings and other
materials * * *” Public Law 93-526, § 104(a) (emphasis supplied).
In its conclusion that the Administrator has no authority “to subdele-
gate his responsibility * * * to provide and regulate public access to
the materials,” the Memorandum completely begs the question whether
the Administrator has been granted such authority in the first place.
The Memorandum thus repeatedly elides the statutory duty of the
Administrator to propose and explain regulations, and arrogates to
him the statutory function of providing public access, which was
expressly left subject to Congressional approval under section 104(b).

It is misleading to ask, as does the GSA Memorandum, whether
the Act authorizes the Administrator to subdelegate the responsibility

2 Report to Congress on Title I, “Legal Explanation of Proposed Regulations,” Ex-
planation of proposed section 105-685.104(g), p. G-22.
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to regulate public access to the tape recordings and materials, because
nothing in the language of the Act grants the Administrator himself
any such responsibility. The Act merely authorizes the Administrator
to submit to Congress a report proposing and explaining regulations
that would provide public access. There is nothing in that language
conferring any responsibility on the Administrator to provide, regu-
late, or control such access. If Congress had desired to confer such

-responsibility on the Administrator, it could have done so very easily

by using language authorizing and directing the Administrator to pro-
vide public access to the tape recordings and other materials, subject
to regulations submitted to Congress for approval. No such language
appears in the Act ; instead, the Administrator’s authority and respon-
sibility is limited to drafting and explaining regulations, with the ulti-
mate responsibility for determining the procedure for public access
reserved to Congress itself by means of a Congressional veto.

Second, the legislative history of the Act strongly supports the con-
clusion that final authority over public access need not be vested in the
Administrator. The strongest evidence of the intent of Congress is
found in the following colloquy on the floor of the House:

Mr. Yares. Mr. Speaker, will the gentleman yield for an-
other question? o B : '

Mr. Brabemas. Yes. IR : ‘

Mr. Yares, Who will determine under the provisions of
the bill whether the materials are historical, and, therefore,
subject?to custody of the United Btates, and which materials
are not ¢ ‘ : ,

Mr. BrapeEmas. I would say in response to the gentleman
that the bill contemplates that the same types of procedures
which are presently used with respect to the papers of former-
Presidents would be employed. .

Mr. Yares. What provisions are those?

Mr. Brapemas. While I do not pretend to be an expert, it is
my uhderstanding that the procedures involve judgments of
the Archivist of the United States, who is an employee of the
Administrator of the General Services Administration.

Mr. Yares. Does the gentleman have some compunctions
about leaving this decision to the Administrator of the Gen-
eral Services Administration, he being the one who made the
agreement with the President of the United States?

Mr. Braprmas. I think the gentleman’s point is very well
taken. It is precisely because of the apprehension of the mem- -
bers of the committee with respect.to that particular point-
that the bill contains language which directs the Adminis-
trator to submit to Congress, within 90 days after the enact-
ment of the measure, regulations which would provide public
access to the materials.

_Second, it is precisely because we shared that apprehen-
sion that those regulations would not go into effect without
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an opportunity for both the House and Senate to review the
regulations and to exercise a veto if we disapprove of them.?

This colloquoy is especially authoritative because Representative
Brademas, who interpreted the bill, was not only its Floor Manager
during the House debate, but also was chairman of the House Sub-
committee on Printing, which held hearings on the subject matter of
the bill on September 30, 1974 and October 4, 1974, and marked up
the Senate passed bill on November 20, 1974. T'he “Public Documents
Act”, Hearings before the Subcommittee on Printing of the Comm.
on House Administration, on H.R. 16902 and related legislation, 93d
Cong., 2d Sess. (1974). )

The colloquoy is very informative. In response to the question of
who will determine whether the materials are historical, Mr. Brade-
mas stated that “the bill contemplates that the same types of pro-
cedures which are presently used with respect to the papers of former
Presidents would be employed.” He further noted that the procedures
“involve judgments of the Archivist of the United States, who is an
employee of the General Services Administration.” Then, in a key
passage, he was asked if he had any compunction about leaving this
decision to the same official who had made the Nixon-Sampson Agree-
ment with the former President. Mr. Brademas replied that it was
precisely because of apprehension with respect to that particular point
that the bill contained language which directed the Administrator to
submit to Congress regulations which would provide public access to
the materials. Mr. Brademas added that the same apprehension led
Congress to reserve the right to review the regulations and to exercise
a veto if it disapproved them.

Nothing in the colloquoy reveals any intent to vest the authority
or responsibility for public access in the Administrator. Indeed, the
exchange indicates that a major role was contemplated for the. Archi-
vist of the United States rather than the Administrator. Furthermore,
the exchange shows that Congress had in mind procedures similar to
those presently used with respect to the papers of former Presidents.
The GSA Report to Congress itself demonstrated that on no previous
occasion has the final decision on public access been vested in the Ad-
ministrator of General Services. Rather, the preferred method in
recent years has been to rely on professional archivists for this pur-
pose. See Report to Congress on Title I, Appendix II. Finally, the
colloquoy demonstrates that it was precisely because of apprehension
abotit leaving final decisions to the Administrator of General Services
that he was authorized only to propose and explain regulations, sub-
ject to Congressional approval, and not to grant public access to the
tapes and materials themselves,

Third, the contention that the Administrator cannot “subdelegate
the responsibility he maintains is granted to him by the Act has little

2

8120 Cong. Rec. H. 11209 (daily ed., Dec. 3, 1974).
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merit. There is no need to reach the issue of subdelegation, since the

~ Act does not permit any delegation of the legislative authority of Con-

gress with respect to public access to the tapes and materials, to the
Administrator or to any other official or body, until ninety days have
elapsed after the submission of the proposed regualtions to Congress.
Clearly, the question of subdelegation cannot arise until a delegation
has occurred. Moreover, the Administrator’s concern that the subdele-
gation of this responsibility to an independent body might constitute
an “abdication by the Administrator * * * of his responsibilities to
his principal, the Congress” would appear to be of little consequence.
Congress has very carefully provided a mechanism in the Act which

_enables it to review the proposed decision making process and to dis-

approve any portion of 1t which fails to meet its approval. In short,
the danger that conferring final administrative decision making au-

_thority on the Presidential Materials Review Board would contravene

the intent of Congress is remote in the light of the veto power retained
by Congress. ;

Feourth, it should be noted that the GSA Memorandum of Law re-
fers to the relationship between Congress and the Administrator as
that of principal and agent. In the three Supreme Court cases treated
in the Memorandum. however, there is no mention of the principles of
agency in this regard. In fact, it is virtually unheard of to apply such

_principles, which developed out of the common law of business associa-

tions, to the relationship between Congress and the Executive Branch,
which is defined by the Constitution and statutes enacted thereunder.
‘While the separation of powers may occasionally be analogized to an
agency relationship, it would appear that there are too many distinc-
tions to make this a useful analytical tool. For example, the doctrine

~of apparent authority and the principle that an agent acting within

the scope of his authority can bind his principal have little applica-
bility to Congressional-Executive relations, Thus it would not appear
that the established principles of agency relied on by the Administra-
tor should preclude the regulations from vesting authority in the
Board. In any event, the application of those principles in the GSA
Memorandum is founded on the premise that Congress, as principal,
granted the Administrator, as agent, the responsibility to regulate pub-

lic access to the tapes and materials. As noted repeatedly above, there

is no such grant of authority in the Act; the question of agency is thus
moot. .
CONCLUSION

Tt is econcluded that the Adm'inistrafor does have authority under
the Act to promulgate regulations which, subject to Congressional
approval, would vest the final administrative authority for control-

ling public access to Presidential tapes and materials in the Presi-

dential Materials Review Board. This conclusion is supported by the
fact that the Act grants broad rule-making authority to the Adminis-
trator, and contains no restrictions on delegability, either expressly,
or by inference, or in its leigslative history. Moreover, the express

‘language of the Act grants the Administrator the authority to pro-

pose and explain regulations, not the authority to control and regulate
access to the.tapes. The intent of Congress, as expressed in the statute,
is confirmed by the legislative history, especially by the colloquy
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between Representatives Brademas and Yates. Finally, the principles
of agency and the Supreme Court cases relied upon by the GSA Mem-
orandum of Law do not, for the reasons set forth in this memorandum,
appear to require a different conclusion.

Axr~orn & PorTER,

; Washington, D.C.,June 16, 1975.

Hon, Jorux Brapemas, :

Chairman, Subcommittee on Printing, Committee on House Ad-
ministrotion, House of Representatives,Washington, D.C.

Dear ConeressMaN Brapemas: As you requested, we enclose a mem-
orandum prepared on hehalf of the American Historical Association,
the American Political Science Association and The Reporters
“Committee for Freedom of the Press in response to certain legal con-
‘tentions made by the General Services Administration in its memo-
randum of June 2, 1975, '

If we can be of any further assistance, please let us know.

Sincerely yours, ,
‘ Mark J. SPOONER.

Enclosure. .

The American Historical Association, the American Political Sci-
wence Association and the Reporters Committee for Freedom of the
Press jointly submit this memorandum in response to a Memorandum
?g E)aw submitted by the Administrator of General Services on June 2,
id . ‘

" Several of the regulations proposed by the Administrator of General
Services under the Presidential Recordings and Materials Preserva-
tion_Act, Public Law No. 93-426 (“the Act”), provide that the Ad-
“ministrator’ will make final administrative.decisions regarding public
aecess to the Presidential materials of the Nixon Administration. In
cominents previously submitted with respect to these regulations, we
have outlined several policy reasons why the Administrator, a political
‘appointee with no archival' experience, should not be permitted to upset
"the determinations of an objective and professional panel of archivists.
__GSA contends that regulations giving the Presidential Materials
Review Board ultimate authority on public access to the materials
would be improper and unlawful, because the Administrator cannot
“delegate” his authority in this regard. This contention assumes that
Congress has required the Administrator to participate personally in
the review of the Presidential materials. GSA’s legal conclusion is
wholly invalid since (a) the Administrator has not been given the
authority to make these determinations, so no question of delegability
‘is involved; and (b) in any event, the powers which the Administrator

has under the Act are delegable.

1. THE ACT POES NOT EMPOWER THE ADMINTSTRATOR OF GENERAL SERVICES
" TO MAKE FINAL DETERMINATIONS AS TO PUBLIC ACCESS, S0 HIS AUTHOR-
~ 17Y 70 “DELEGATE” THAT POWER IS NOT INVOLVED HERE

The Administrator’s memorandum of law sets up a “straw man” of
delegability, although as we point out below, the memorandum fails to
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knock even that straw man down. No question of delegability is raised.
here, since the Administrator has no authority in this area to delegate..
- The Act empowers the Administrator to do the following:

1. He shall receive, obtain, or retain, complete possession and control
of all original tape recordings covered by the Act. § 101 (a).

2. He shall receive, retain, and make reasonable efforts to obtain
complete possession and control of papers, documents, memoranda,.
grans?}x;i)p(ts) and other objects and materials covered by the Act..

101 1).

3. He shall issue at the earliest possible time regulations to assure
the protection of the tape recordings and materials referred to above
from loss and destruction, and to prevent access to such recordings and
materials by unauthorized persons. § 103.

4. He shall submit to each House of Congress a report proposing
and explaining regulations that would provide public access to the
tape recordings and other materials referred to in § 101, taking into-
account certain enumerated factors. § 104 (a).

Nowhere does the Act provide that the Administrator shall make
final administrative determinations concerning public access. Rather,
he is authorized only to eollect and retain the materials, and to draft
regulations. Those regulations, which are subject to disapproval by
Congress, could place ultimate responsibility for making determina-
tions concerning public access with any person or entity. The Act
leaves that question open. GSA’s contentions concerning its power
to delegate that authority are premature, since it has not yet been
given the authority in the first instance. Rather, the question is simply
one of policy. As we have previously noted, there are strong policy
considerations against granting this authority to the Administrator:
of General Service.

II. THE AUTHORITY OF Tf{E,ADLIINISTRA‘TOR UNDER THIS ACT IS DELEGABLE®

Not only has the Administrator set up a straw man, but he has failed
to knock that straw man down. The Administrator contends that he
cannot “subdelegate” his authority under the Act. Although it is clear-
that he has no authority to make final determinations concerning pub-
lic access (see section I, supre), it is equally clear that all of the au-
thority he does have under the Act is delegable.

The case of Cudahy Packing Company v. Holland, 315 U.S. 357
(1941), relied upon by the Administrator to support his contention
that he cannot delegate his authority under this Act, does not support
that proposition. In that case, the Supreme Court held that the Wage--
Hour Administrator could not delegate his statutory authority to issue-
subpoenas to a Regional Director. That ruling, the precedental value
of which has been eroded and the correctness of which has been ques-
tioned,? is distinguishable from the situation presented here in several
ways. ‘

* Professor Kenneth Culp Davls, the leading authority on administrative law, callg
Cudahy “extreme” and “one of the queerest decisiens the Supreme Court has ever ren-
dered,” and notes that ‘“the movement away from the Cudahy case [is] hardly surprising.”
K. Davis, Administretive Law Treatise, §§ 9,04-05 (1958 ed. and 1970 Supp.) Although
Cudaly has never been speeiﬁcallg overruled, it has been limited to its particular facts. See-
Fieming v. Mohawk Wrecking & Lumber Co,, infra; FTC v. Qibson, 460 F. 2d 605 (5th Cir.
1972} ; Stone v, I.D.8. Federal Qorp., 351 F, Supp. 340 (N.D. Cal. 1972) ; Wirte v. Atlantic:
States Oonstruction Co., 8357 F. 24 442 (5th Cir, 1966,
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~ First, the delegability of subpoena power has been afforded unique
treatment by the courts, involving painstaking evaluation of legisla-
tive intent. The courts have taken an entirely different approach to
powers of adjudication and rulemaking—consistently ruling that these
powers ean be delegated. Jay v. Boyd, 351 U.S. 345, 351, (1956) : United
States Health Club v. Major 292 F. 2d 665 (3d Cir. 1961) ; See also,
Service v. Dulles, 354 U.S. 863 (1957).

Second, even in the area of subpoena power, the controlling elément
is the intent of Congress. Compare Cudahy Packing Compary, supra,
with Fleming v. Mohawk Wrecking and Lumber Co., 331 U.S. 111
(1947). The factual circumstances of the two cases were nearly identi-
cal. Nevertheless, in Fleming the subpoena power was held to be dele-
gable while in Cudahy it was not. The Court’s rulings in both cases
revolve around the intent of Congress, since neither case involved clear
statutory language concerning delegability. In Cudahy, statutory pro-
visions allowing delegation of subpoena power had been included in
earlier versions of the Act, but were deleted at Conference. The Court
concluded that Congress did not intend to allow the Administrator to
delegate that authority. In Fleming, no such legislative intent was
clear, so the Court ruled that delegation was proper. That decision, and
numerous recent cases,? demonstrate that the courts presume that au-
thority can be delegated, holding to the contrary only when such a re-
sult is mandated by clear statutory language or legislative history.

CONCLUSION

For these reasons, we respectfully suggest that the legislation does
not bind Congress to approve, or GSA to propose, regulations giving
final authority on matters of public access to the Administrator. In
fact, the legislation lacks any provision which would permit the Ad-
ministrator to assert such authority for himself. Accordingly, the reg-
ulations should be revised to place final administrative authority on
matters concerning public access with the Presidential Materials Re-
view Board.

Respectfully submitted.

Rosert E. HerzstEN,
Axprew S. KrurwicsH,
Marx J. SpooNER,
Leoxarp B. Snrox,
Attorneys for the American Historical Association, the Ameri-
can Political Science Association and The Reporters Com-
mittee for Freedom of the Press.
JuxnE 16, 1975.

Here we have no indication at all of a lesislative intent to require
the Administrator himself to perform this funetion. Indeed. such an
intent is belied by the fact that passage of the Act was precipitated,
in part, by the terms of the Nixon-Sampson Agreement. To snggest
that Congress, in attempting to remedy that situation. intended to
give Mr. Sampson final decision-making authority is strange indeed.

2FTC v, Fibson, 460 F, 2d &05 (5th Cir. 1972) : Wirtz v. Atlantic States Construction
g"'.]v ig;;)‘ 24 442 (5th Cir. 1968) ; Stone v. E.D.8. Federal Corp., 3531 F. Bunpp, 846 (N.D.
al. .
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Therefore, whatever authority the Administrator has under the Act
-can be freely delegated.

Further, it must be remembered that Congress has the ultimate
responsibility for reviewing the regulations in question. If Congress

insists that final authority be placed with a Presidential Materials

Review Board (or elsewhere), this would appear to be an appropriate

.exercise of the review function which Congress has reserved for itself.
‘The Administrator’s argument is presumptuous and misplaced—he is

attempting to instruct Congress as to its own intent.®

CongressioNaL Review oF REcuraTions IssUep By ADMINISTRATOR OF

Geveran SErvices Unoer PrespENTIAL RECORDINGS AND MATERIALS
PreservaTion AcCT

(By Vincent E. Treacy, Legislative Attorney, American Law Division,
March 19, 1975)

INTRODUCTION

The Presidential Recordings and Materials Preservation Act
(“Act”), Public Law 93-526, 88 Stat. 1695, requires the Administra-
tor of the General Services Administration (GSA) to take control of
all of the tape recordings recorded in the White House and related
offices during the Nixon administration. The Act requires the Adminis-
trator to submit to Congress a report proposing and explaining regu-
lations that would provide public access to the tape recordings and
other materials covered by the Act. The Act sets forth seven factors to
be taken into account when the regulations are formulated. The regu-
1ations must be reported to Congress within 90 days after the effective
date of the Act, and they will take effect upon the expiration of 90
Jegislative days after the submission of the report by the Adminis-
trator, unless disapproved by a resolution adopted by either House of
the Congress during that 90 days peried. Act, section 104 (a) and (b).
This type of procedure is referred to as a legislative veto or a con-
gressional veto. The best known example of its use is found in the
Executive Reorganization Act, codified in 5 United States Code, sec-
tions 901-913 (1970). . ) o

Several questions have arisen concerning the operation of this pro-
cedure. First, does the statutory procedure require the Congress to
disapprove the proposed regulations as a whole, or may 1t approve
parts of the regulations and disapprove others? Second, does the pro-
cedure permit the Congress to incorporate changes into the proposed
regulations and approve them as amended ? Third, if the Congress does
disapprove the proposed regulations in whole or in part, does the Ad-
ministrator have a statutory obligation to resubmit the proposed regu-
lations until Congressional approval is secured ¢

I. PARTTAL DISAPPROVAL OF PROPOSED REGULATIONS

In answer to the first question, it is clear from the legislative history
of the Act that Congress may approve the regulations in part or 1n

% The Administrator’s memorandam of law also suggests that principles of agency pre-
clude this “subdelegation.’” Aside from all we have said above, it should be clear that no
agency relationship exists between Congress and GS8A under this Act, since GSA cannot
bind Congress to any extent.
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whole. In its report on the proposed bill S. 4016, the Committee on
House Administration made the following statement : o

The Congress may disapprove all the regulations which
are submitted at the same time by the Administrator, or the
Congress may disapprove some of the proposed regulations

while accepting others. In the latter case, those regulations.
which are not expressly disapproved would take effect after
the 90-legislative-day period.

H.R. Rep. No. 93-1507, 93d, Cong., 2d Sess. 12 (1974), filed 120 Cong.
Rec. H. 11261 (daily ed., December 3, 1974). As first reported to the
Senate, S. 4016 simply required the Administrator to issue regula-
tions governing access to the regulations. 120 Cong Rec. S. 18234
(daily ed., October 3, 1974). At the request of GSA, the provision was
amended to give the Administrator 90 days to report the regulations
to the Congress. The bill was also amended so that the regulations
would take effect 90 days after their submission to the Congress. 120
Cong. Rec. 8. 1823435 (daily ed., October 3, 1974) and 120 Cong. Rec.
S. 18336 (daily ed., October 4, 1974). The language permitting disap-
proval of the regulations by either House of the Congress first appeared
m the bill as it was reported to the House floor, 120 Cong. Rec. H.
11205 (daily ed., December 3, 1974). The explanatory language quoted
above is from the report which accompanied the bill when it passed the
House. 120 Cong. Rec. H. 11212 (daily ed., December 3, 1974). On
December 9, 1974, the Senate concurred in the House-passed amend-
ment, subject to a number of technical and other amendments which
did not affect the language of section 104(b) (1). 120 Cong. Rec. S.
20809 (daily ed., December 9, 1974). The quoted language, since it
was before both Houses of the Congress during the consideration of
the bill, would appear to be persuasive as to the meaning of section
104(b) (1) o : S :

It is true that it is the practice under the Executive Reorganization
Act that reorganization plans be approved or disapproved as a whole.
This requirement, however, is observed because the Reorganization Act
itself presoribes the exact wording of the resolution of disapproval.
5 U.S. Code, section 909 (1970). There is no equivalent provision in
the present Act. The omission of a statutorily prescribed resolution of
disapproval, together with the express language in the legislative
history, leads us to the conclusion that Congress may disapprove the
regulations proposed by GSA in part or in whole. :

II, APPROVAL OF PROPOSED REGULATIONS A8 AMENDED

The second question is whether the Act gives Congress the power
to incorporate changes into the proposals submitted by the Admin-
istrator and thereupon approve the regulations as amended. In our
view, the Act does not authorize such a procedure. Rather, it restricts
the Congress to two basic options: (1) To disapprove the proposed
regulations in whole or in part by simple resolution of either the
House or the Senate, or (2) to approve the regulations in whole by

ermitting them to become effective through inaction during the 90-
ay period. This interpretation would appear to be consistent both
with the language of the Act and its legislative history, and with the
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established practice under analogous laws such as the Executive Re-
or%ni‘zation Act. ' o

he legislative history of the Executive Reorganization Act indi-
cates that the power of disapproval reserved to each House does not
delegate to either House the right to make revisions in the plans, but
simply enables each House to prevent a plan which its disapproves
from becoming law: : a :

By reserving to either House the power to disapprove,
Congress retains in itself the power to determine whether re-
organization plans submitted to the Congress by the Presi-
dent shall become law. The power of disapproval reserved
to each House by the bill does not delegate to either House
‘the right to make revisions in the plans, but it will enable each
House to prevent any such plan of which it disapproves from
?egzgx)h;g law. (Senate Report No. 232, 81st Cong., 1st Sess.

1 . : ‘ ) ’

The earliest example of the executive reorganization acts permitted
the Congress to block a reorganization plan by passing “a résolution
disapproving such. Executive order or any part thereof”. Act of
June 30, 1932, 47 Stat. 414. The constitutionality of this measure was
questioned by the Attorney General, not because of the provision for
partial disapproval, but because it represented an “attempt to give to
either House of Congress, by action which is not législation, power to
disapprove administrative acts.” 37 Op. Atty. Gen. 64-65 (1933) (Wil-
liam D. Mitchell). Congress withdrew the disapproval mechanism
and instead placed a two-year limitation on the duration of the au-
thority delegated to the President. Act of March 3, 1933, 47 Stat. 1519.

In the Reorganization Act of 1939, Congress was authorized to
disapprove reorganization plans in their entirety by eoncurrent resolu-
tion. President Roosevelt had objected to the use of a concurrent
resolution in this context on the grounds that such a resolutien would
be immune from his constitutional veto power. : :

The Congress, however, proceeded on the constitutional theory that
the Act conferred contingent legislative authority on the President.
As the House Committee stated in its report, “[t]he failure of Congress
to pass such a concurrent resolution is the contingency upon which the
reorganizations take effect. .. . That the taking effect of action legis-
lative in character may be dependent upon conditions or contingencies
is well recognized.” FL.R. Rep. No. 120, 76th Cong., 1st Sess. 4-6 (1939),
citing Currin v. Wallace, 306 U.S. 1 (1939) (exercise of authority by
Secretary of Agriculture validly made contingent on referendum of
farmers). See also United States v. Rock Royal Cooperative, Inc., 307
U.S. 533 (1989) ; Marshall Field & Co. v. Clark, 143 U.S. 649 (1892) ;
J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394 (1928);
Hirabayashi v. United States, 320 U.S. 81 (1943).

After an unsuccessful effort in 1945, the concurrent resolution re-
quirement was changed in 1949 to permit either House to disapprove
a plan by a simple resolution. =

isavowing Attorney General Mitchell’s 1932 opinion, the Justice
Department advised Congress-that the “approval or disapproval by
the Congress or either House thereof [of a reorganization plan] 1s
not a legislative act. Nor is it, in the circumstances, an improper
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legislative encroachment upon the Executive in the performance of
functions delegated to him by the Congress.” Memorandum Re: Con-
stitutionality of Provisions 1n Proposed Reorganization Bills Now
Pending in Congress, in Sen. Rep. No. 232, 81st Cong., 1st Sess, 18-20-
1949). :
( In t)he view of the Senate Committee which reported the bill, the
power reserved to each House to disapprove plans seemed “essentially
the same as that possessed, by each House in the ordinary legislative
rocess, in which process no new law or change in existing law can
e made if either House does not favor it.” The Committee report.
continued :

No significant difference would seem to exist by reason
of the fact that under the ordinary legislative process the un-
willingness of either House to approve the making of new
laws or a change in existing law is manifested by the negative
act of refusing to register a favorable vote, whereas under
the bill the unwillingness must be manifested by the affirma-
tive act of the passage of a resolution of disapproval of a re-
organization plan. The unessential character of this difference
becomes even more apparent when regard is had to the
stringent rule contained in the bill which makes impossible
actions calculated to delay or prevent consideration of resolu-
tions of disapproval which have been favorably reported by
the appropriate committees. (Sen. Rep. No, 232, 81st Cong.,
1st Sess. (1949).) ‘

The constitutional theory underlying the legislative veto thus re-
quires that Congressional action be limited to simple approval or dis-
approval. Any effort to modify or amend the proposed regulations

conld arguably constitute a “legislative act.” As such, it would be

necesssary to comply with the Constitutional requirement that all leg-
islation be passed by both Houses and signed by the President. See
U.S. Oonst., Art. 1,8ec. 7,¢l. 2.

IIT. ADMINISTRATOR'S OBLIGATION TO REVISE AND RESUBMIT

The third question is whether the Administrator must continue
to resubmit the proposed regulations until Congressional approval is
secured. Although there is no express provision for resubmittal, it
would appear, both from the overall purpose of the Act and from
its express language. that the Administrator is under an obligation to
revise and amend the regulations until they meet the satutory require-
ments. ,

The statutory langnage provides that the “Administrator shall * * *
submit to each House of the Congress a report proposing and ex-
plaining regulations™ and that such “regulations shall take into ac-
count. the following factors.” Act, section 104(a) (emphasis added).
The Act sets forth seven factors to be taken into account. In the Senate
Report, it was stated that “the regulations promulgated by the Ad-
ministrator must provide” for 1) use in judicial proceedings, 2) pub-
lic access, and 3) access by Mr. Nixon. Sen. Rep. No. 931181, 93d
Cong., 2d Sess. 2 (1974) (emphasis in original). Moreover, the Act
provides an express mechanism for approval of revisions to the regula-
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tions. Section 104(b) (2) provides that the Administration “may not
issue any regulation or make any change in a regulation if such regula-
tion or chunge 1s disapproved by either House of the Congress under
this subsection,” (emphasis added). Tt would thus appear that Con-
gress anticipated the need to alter and amend the regulations, both
to adjust to changing circumstances and to comport with the will of
the Congress,

Furthermore, it would be inconsistent with the underlying purpose
of the Act to permit the Administrator’s statutory obligation to lapse
after his initial submission. The purpose of the Act s to preserve
the tape recordings and other materials relating to the Nixon Presi-
dency and to provide appropriate access to them. Sen. Rep. No. 93—
1181 at 1; H.R. Rep. No. 93-1507 at 1. This aim would be defeated if
the Administrator was not required to revise any regulations which
did not accomplish the statutory purpose. The Administrator’s obliga-
tion to revise and resubmit his proposed regulations arises from the
statutory mandate that he develop and promulgate regulations which
are aceptable to both Houses of the Congress. Since Congressional
approval must be manifested by inaction during the prescribed 90 day
period, the Administrator’s statutory obligation would not be dis-
charged until he has promulgated regulations which have survived
Congressional review,

: CONCLUSION

Under the Act, either House of the Congress may disapprove the
proposed regulations in whole or in part by simple resolution. The
Congress may not alter or amend the proposed regulations except by
supervening legislation. The partial or total disapproval of the pro-
posed regulations does not relieve the Administrator of his statutory
obligation to revise the proposal to meet Congressional objections
and to resubmit them for approval in accordance with the Act.

O



February 5, 1975

MEMORANDUM TO: JACK MARSH
FROM: RUSS ROURKE

SUBJECT: CONVERSATION WITH ROSE WOODS
CONCERNING THE PROPOSED UTILIZATION
BY THE CIA COMMISSION OF THE TOP
TWO FLOORS OF 716 JACKSON PLACE

Mise Woods would be agreeable to this proposal (actually I presented
it to her as the anticipated plan not subject to her approval or dis-
approval) if she is permitted to secure the removal from the EOB to
Jackson Place of her "personal materials and papers”, Tom Wolf
{GSA) advised that these items must be left in 175 1/2 "until released
by the courts and Phil Buchen". Miss Woods counters that "her

name never appeared, to her knowledge, on any court order concern-
ing her materials', and she should, therefore, be permitted to remove
them.

In the event the transfer of the aforementioned materials is not
permitted, she advised that she would have her attorneys act both
to secure their transfer and to block the prpposed utilization of the
top two floors of Jackson Place by the CIA Commission.

*Miss Woods advises that there exists a detailed inventory of all
of her materials and documents prepared by GSA, and that "that
inventory should certainly serve as the basis for permitting the
removal of the items in question at Jackson Place".

cct Phil Buchen
Bill Casselman

bl i
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Saturday, December ,6, 1975




Dec. 8

THE WHITE HOUSE
WASHINGTON

Jack:

Barry Roth advises "'the judge
changed his mind ... an appeal /
was taken in this matter. Rot
sending more comprehensive
memo., Vi
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THE WHITE HOUSE

WASHINGTON

December 8, 1975

MEMORANDUM FOR: JACK HUSHEN -
DAVE HOOPES .~
FROM: BARRY ROTH ﬁ/z

SUBJECT: Rose Woods! Papers

At the motion of the Reporters Committee for the Freedom of the
Press, Judge Robinson of the United States District Court for the
District of Columbia has stayed, pending their appeal, his
December 2, 1975, Order which would require the return of
Miss Woods' personal papers now in our custody in the EOB,

As a result, the papers cannot be returned to her today as you
were advised last week, and it is impossible to predict how

long they will remain here. Miss Woods' attorneys intend to
seek an expedited hearing in the Court of Appeals on this matter.



L A January 12, 1877

MEMORAKDUM FOR:
PROM:

?f

Recalling our earlier conversation on the MNixen
tapes, has thers besen a resolution of how these
are to be handled? Should we dlmn this vuh
Lipsbhuta?

ec! Dick Cheney
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