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Presid:ntial Message— Budget Deferrals: Received
and rcad a message from the President proposing four
rescissions in budgut authority provided in Second Sip-
pleniental Appropriations, 1976, and reporting four
new deferrali—referred to the Committee on Appro-
priativos and ordered printed.
Pack:rs and Stockyards: Speaker appointed Repre-
seni.tive English as a conferce on HLR. 8410, Packers

and Stacl\)qrds Act Amendments, vice Representative
Weaver, excused. Page H7365

Goverament in Sup
300 yous to 5 nays, the Tlouo
- ernnientin the Sunshine Act.

Agreed to an amendment in the natuce of a sut -
tute incorporating all the commitice amendmits o
recotiended by the committees o Government O,
erations and the Judiciary asamended by ;

An amendment ru]wrmg that reason and statutor
authority be sct forth when an agoacy deletes materie!
from transcripts (by a recorded vote of 232 ayes to 163
nocs);

An amendment which clarifics the definition of mect-
ing to indudc only those meetings called for the pur-
pose of discussing agency business (agreed to by a re-
cordzd vote of 20 ayes to 180 noes) ;

An-amendment w hlch deletes the verbatim transc ript
requizement and reploces it with a reqoircinent thet

ninutes bc recorded an d retained by the agency (afrrc el
to by a recorded vote of 201 ayes to 193 noes) ;

An.amendment which applics the exemption provi-

st o of the bill to the Federal Advisory Committee Act;

An amendment excluding requests for information
or stats reports from the meaning of ex parte com-
mitntoation and

Ana addrinent which chuifics the provisions of the
L'l and is effect upon existing statute criteria of the
Freodoru of Information Act (agrccd to by a recorded
voro of 282 ayes to 112 nocs). Previously, this amend-
ment was rejected by a division vote of 34 ayes to 335

noees.
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amendad to contain the languige of the Houss bill a
passed. 3

H. Res. 1207, the rule under which the bill was con-
sidered, was agreed to earlier by a yea-and-nay vote of

391 yecas. < “Peges HF256-H7902
Amendmznts Ordeced Prianted: Amendments ordored
printed pursuict to the. rule appear on pagss H-gig

Hjg20.
Quorum C~lis—Votes: '1 hree quorum calls, thiree yea-
and-nay vot:s, and siv uconlcd votes developad doring

the proceedings of the House toduy and appcer on pages
7845, U/ 5% H7\~6° H i55-FI;505 H, f> HS65-
H;685, ¥75,0, Hiby RS, Hollgs HaByfs UG
H-S,S, H S0,
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Comnittee Mectings
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TIMBTR M GEMGENT PRACTICES

Con: iz ittce 0z Agriesdenze: Subcommitice on Forusts
continucd muarkep of legtslation d“"!l!.' r with thinbor
raanagenieat practices, and wiil resume tomorroe,

CONSOLIDATED FARM AND RURAT
DEVELOICMENT ACT AMENDMIENTS

Commiitee on Agricalinre: Subcommittce on Conserva-
tion and Credit held a hearing on H.R. 13631, to amznd
the Consolidated Farm and Rural D:‘klopu.,nt Act.
Testimony was heard from Represcntative Flarking
USDA; and public vitnesses.

COMMERCE APVROPRIATIONS

Commitzze or Aprropriations: Subcommline on Sue,
Justice, Commerce and Judiciary held a hearing on tm.
public works employment appropriation bil-—EDA.

MiDICAL O FICERS® INCENTIVE PAY

Committee on Armed Services: Subconiirine on M 'io
tary Compensation held a hearing on HR. 14772,

pay variable incentive pay to medical officers who p
ticipated in the Berry Plan. Testimony was heard from
Vernon McKenzie, Acting Assistant Secretary for
Health Affairs, DOL; Vice "Adm. D. L. Custis, Chicf,



July 29, 1976

on ILR.S. collection of delinquent taxes,
and on medicare sdministrative costs,
‘e exact time and place of those hear-
inue will be anncanced later,

GOVERNMENT IN THE SUNSHINE
d ACT

SPEECH OF

FON. RICHARD L. OTTINGER -

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES
Wednresday, July 28, 1876
The House in Committee of the Whole
Hcuse on the State of the Unjon had under
consideration the bill (H.R. 11656) to provide
tecat meetings of Government agencies shall
te open to the public, and for other pur-
poses.

Mr. OTTINGER. Madam Chairman,
by passing a Sunshine Act, we have the
rare opportunity not only to help relieve
public criticism ahout a removed, secre-
tive government, but also to reaffirm the
principles on which this great Nation was
founded 200 years ago. One of the main
tenets of our Government is that it exists
“for the people.” By opening up govern-
mental processes to the scrutiny of the
American public, we can tear down the
‘wall of bureaucratic secrecy and help in-
sure that the Government does indeed
exist “for the people.” -

The concept behind the Government
in the Sunchine Act, that. of opening
of Federal apencies to the pub-
liec, represents a large step toward re-
storing the public’'s confidence in its
Government institutions. The Govern-
ment Information and Individual Rights
Subcommittee hearings provided us with
2 clear picture of how necessary a sun-
shine law is. At those hearings, David
Cohen, president of Common Cause,

= e

.$aid: -

.

For too long secrecy. mystery, remoteness
tave dominated government practices at all
lzzels snd in a&ll branches. Let’s have our
i-oders lovel with us, tell us what's going on,
enatle us to understand government deci-
sions. Let's act on the recognition that gov-

~ernment belongs to its citizens and not a
. variety of special interests or public officials.

As it now stands, the bill could use an
improvement. The decision to drop state-
rents of the reasons and statutory au-
thority for transcript deletions furthers
government secrecy and represents a re-

gression from the bill's original inten-~

ti~ns. People should be ~ble to know why
t. ey are prevented from having infor-
m-tion about agency proceedings. The
G vernment Operaiions Committee’s
ori-'nal version of this provision prop-
e+ Talaiiced the reed to kezp certain
n.-iters secret against the people’s right
to 110w,

There have been other attempts to

weaken the bill. The movement to drop
tlle vecbatim transcript requirement
riust be defeated, as Lo ¢hinnge would
“o.otivate a further cimirution of the
»oople’s right to know. During the course
of legitimately closed meetings, there will
Geeur discussion that would norrally be
made available to the public, but will not
¥ the transcript requirement is dropped.
By purporting to discuss any legitimately

CONGRESSIONAL RECORD — Evlensmns of Remarks

closed business, an agency could keep all
of its meetin s from being made open to
the public. The cost of enforcing the
transcript requirement is not enough to
justify denying the people information
that is rightfully theirs.

I believe that if we can resist attempts
to weaken the bill, the Sunshine Act that
results will be an outstanding legislative
accomplishment. Especially since the
Witergsate crisis, people have withdrawn
from and become distrustful of their
Government. Government secrecy can
only encourage distrust. Effective citizen
participation in Government affairs is
essential in 2 democracy, and for people
to participate effectively, they must be
informed of what goes on within the
Government. In this our RBicentennial
Year, let us make sure that the people’s
Government is in fact the people’s Gov-
ernment. Let us reestablish the principle
of openness in the affairs of the Federal
Government,

GOVERNMENT m‘ THE SUNSHINE
; ACKESII
-—-—i—d;v—.
SPEECH OF

HON. BELLA §. ABZUG
OF NEW YOmK
IN THE HOUSE OF REPRESENTATIVES
Wednesday, July 28 _1976.

The House in C.vmitiee of the Whole
House on the State of the Union had under
consideration the bill {H R. 11658) to provide
that meetings of Government agencies shall
be open to the public. and for other purposes.

Ms, ABZUG. Madam Cbairman 3
move to strike the last word.

(Ms. ABZUG asked and was given per-
mission to revise and extend her re-
marks.)

Ms. ABZUG. Madam Chairman, T rise
in opposition to the amendment. Again,
I want to point out to this body that all
fcur House committees and subcommit-
tees considered this bill, and we all re-
jected this particular amendment. I think
we should follow suit here. The bill as we
have reported it contains a simple and
entirely clear definition of -a public
agency, namely any agency subiect to
the Freedom of Information Act and
“herded by a collegial body composed of
two or more individual members, a ma-
jority of whom are znpointed to such
positions by the Pre-ident with the ad-
vice and consent of the Senate.”

This is the same approach that the
Congress has used in the Administrative
Procedure Act, vwhich has been in exist-
cnce since 1948, the F.ecedom of Infor-
mation Act, and the Privacy Act of 1974.
It has been the subject of relatively little
litigation, and it has the advantage of
not having to be amended each time an
agency's name is chznged or a new
z2gency 1s established on an agency is
dispcosed of.

It has been demonstrated to be emi-
nently workable, and it should be re-
tained.

I want to point out to the Members
that this amendment exempts from the
operation of this act the Federal Re-
serve Board, the Parcle Board, the Se-

E 4

curities and Exchenpge Commission
the Cormoeity Cre t Corpora mn
seems (0o me that if ve are going to ¥
gpen government, zgovernment in
sunshine, there is no reason why
should leave these 2-enecics in the d
Y/ess. .

Mr. FLOWERS. lMadam Chairm
will the rentlewcman vield? ~

Ms, ABZUG. X yield to the gentlen
from Alabama.

Mr. FLOWERS. 1
woman for yielding.
-I want io espress my complete :
proval of everything the gentlewom
has said. This bill bas been amended
where it is a much ore modest propo.
than it was in the first instanee, anc
would think that even the Federal R
serve Board might want to be includ
under this bill. The general definition
absolutely to be preferred for all of ¢
reasons that the gentlewoman recite
and I wholeheartedly 2gree with h

position,

Mr. FASCELL. Madam Chairman, w
the gentlewoman yisld?

Ms. ABZUG. I yield to the gentlema
from Florida.

Mr. PASCELL, I thank the genile¢
woman for yielding.

I 2gree with ihe gentleman. The gen
eral provisions of the bill are workable
We ocught to go along wifth the bill an
turn down this amendment.

thank the gent

“SUNSHINE”

h%’% BILL FRENZEL

GF MINNESOTA
IK THE HOUSE OF REFEESENTATIVES
- Thursdey, July 29, 1876

Mr. FR.ENZEL. Mr. Spezker, vester :
day I was pleased to vote for the “Gov=
ernment in the sunshine bill,” because its
worst faws had keen cured by amend-
ment.

The sx.m‘nne bill is 2 logical follow-
up to previcus actions tzken to open up
day-t{o-day Federal eperations to public
scrutiny. In 19¥2, we opened up the meet-
ings of executive branch advisory com-
mittess. In 1673 House Resolution 259
pried cpen some of OUr OWN DIOCESSes;
1974 saw significant zmendments to the
Freedom of Information Act; and 1975
was the Sear in which Senate commit-
{ees anc confersnce commiitees began to
open.

The bl passed yesterday was an im-
vortant reafirmation of our commitment
to the principie of opzan ¢ overnment,

Three important ames dments were
adopled to improve the bill yesterday.
The amendment deleting the verbatim
transcript reguirement—a reguiremeéent
not incluce@ in any Stafe’s sunshine Iaw,
and not included in many of our own
conmittees’ rujes—wesrocessary to pro- -
tect free exchanges of xd.as and discus-
sions of nctional strategies in agencies
like the Federal Rescrve, the Securities
and Exchange Comomission, and the Fed-
eral Trade Commission.

The amendincnt redefining a “meet-
ing” will avoid 2 fuzziness that would in-
vite unnecessary legal action, and make
the bill mere workable.
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In. 21, the surshine bill is a useful a medium-priced house: however, only the elderly ard hooul: ;
€ fornond inopening up the processes  one-fifth of the familic. in the country orient q",g Piie SrR
vt The 1 undoubted-  had this nuoieh ineown. and it e b R
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shi o, it s well to rem=mber that the due to increases in the cost of mainte- X-e‘-', the Foderil Governoweat
Hou - reoord for openness is still poor. nance, construction, and mortzage costs, sibility to accelerate recorery o
o cHil have no “verbatim record” and most importantiy, risie utility DOUSINZ aud con tiuction indh Fosst

in the Hou e. Our CONGRESSIONAL RECORD
is an exercise in “It mizht have been.”
Our committees do not provide public ac-
cess to verbatim transcripts. Our demo-
crat “King Caucus” has no transcripts at
all. A bill to provide TV and radio cov-~
erage of House floor proceedings is lan-
gushing in the Rules Commiittee, a victim
of leadership pressure. The bill to im-
prove disclosure by lobbyists seems to be
making no progress. }

While we are patting ourselves on the
back for letting sunshine into other folks’
business, we ought to try a little of our
own.

. STATEMENT ON HOUSING .

HON. MAX S. BAUCUS

OF -IVKONT:\NA
I3 THE HOUSE OF “NTATIVES
Thursday, July 29, 1976

Mr. BAUCUS. Mr. Sveaker, I would
like todayr to addre:s a serious problem
thi® has been one of my major concerns
since I came to Congress 18 months ago.
Tha* is the overwhelming absence of a
comprenensive national housing policy
for both urban gnd rural areas. The two
Federal agencies responsible for admin-
istering national housing programs, the

Deg rtment of Housing and Urban Af-.

fair - HUD—and the Farmers Home
Acéministration—FmHA—lack an ade-
quate framework to meet our national
hosing needs.

Thne housing slump started before the
recent recession, went deeper than the
economy overall, and is responding more
slowly than the recovery. Moreover, in-
flation in housing and financing costs is
such that American families have in-
creasing problems buying-—or renting—
an adequite house,

Since 1972, total private and public
ho: sing starts have declined. Though this
trend is reversing itself, housing storts
are nowhere near the level they were in
la*e 1972, causing much havoc in the

-building industry and raising the cos®
of houses.

Many people, especially young fami-
lies, find it more and more difficult to
purchase a home. In 1972, one-third of
the Nation's households could afford to
purchase a medium-priced house. In
1875, an income of $20,000 was needed to
qualify for a conventional mortgage on

charges. The housing prospects of all
but the wealthiest Americans have been
eroded.
RURAL HOUSING POLICY

Our Nation needs a comuvrehensive
rural housing program. Rural areas have
one-third of the Nat:on's pepulation but
nearly two-thirds of its substandard
housing. Tnis higher incidence of pecor
housing can be attributed to lower in-
comes, less credit, and fewer institutions
to deliver housing. There are fewer large
builders in rural areas who can lower
costs through constructing a high volume
of units. Also, it is difficult for HUD and

FmHA to administer their programs over -

the wide distances that must be traveled
thus reducing the effectiveness of their
programs.

Ever since the 1949 National Housing .
-Act, the Federal Government presumably

has been committed to improving the
housing situ-:tion in the United States.
Both HUD and FmHA were seb up to
assist people in securing homes. Though
each of these agencies has rural housing
programs, there remains a marked lack
of emphasis toward meeting zuxal hous-
ing needs.

A SUMMARY OF FEDERAL HOUSING PROGR\\{:

FmHA has several programs that are

" on their way to meeting rural demands.

Section 502 provides loans to purchase
a new or existing house, or to build, re-
habilitate, or relocate hornes.

Section 515 provides direct loans to
finance rental or cooperative housing
and related facilities for occupancy by
low to moderate income rural families.
Section 504 provides loans to make
houses safer and more viable in rural
areas, and section 514/515 provides
loans at 1 percent interest for a term of
up to 33 years to buy, build or repair
housing for domestic farm labor. FmHa,
however, now operates piecemeal pro-
grams, some of which work well. They
have no overall rural housing goals as
part of their mandate.

HUD was established to assist com-
murities in housing and community
deveiopment. There are several pro-
grams within HUD that could help im-
prove rural housing needs. Section 8
provides housing assistance payments
for low income families to either rent or
build homes. Section 235 provides assist-
ance in the form of monthly subsidies
and is of great importance to rural
areas. Section 202 provides housing for

yeb fulfilled, as many joole
can atte:-t.

As table I indicates this treod? |
part attricutable to the fact tia® the
number of tot:l private h Ln»lt" By
ln the United States droppest oo

481.000 units in Januory of IJ o |
141.) COO units [n May of IJ b pn e A
lag in the housmb construc el
The number of private ore fon

ing starts also dropped by .1::5_: 433,500

Xl

-.1

from 1.43 milifon units in J.r" Yy of

19173 to 1.08 million um. In Xasy of 13758
TASLE 1 ~TOTAL PRI/AZE Housins ;:_:—, R

UNITS PUOEATE, 1-F1
- Ravoiansgafuang

Privats

3~ '8

Data hn 4

Janvary 1973 . Bis OO 15 42t 1.8
Fehruary 1973, %:ZH 1. 14;
March 1973 2, 365 L 237
Roril 1973 .. 2,032 1,215
May 1973 2,258 1,220
June 1973___ 2,067 1,196
doly tar3 . 0 s bt 2,123 1173
Rogust 1873, . .o ooae 2,051 1165
September 1973_ _ N, 1,874 3,619
OetobepdRid oo o 1,677 973
November 1973, _ }, 724 259
December 1973, _ 1,526 824
January 1974 __ 1,453 8il
February 1974 £ 783 1,032
March 1974 (1553 967
April 1974 1,57i 983
May 1974. - 3,415 900
Juae 1974 1,526 934
July 1974 —— 1,25} 903
August1974______ T T T 1145 813
September 1974 _____ | 1,180 A 872
October 1974 .__ 1,100 793
November 1974 _ - §,028 812
Decembear 1874 __ = R 19
*January 1975..._ . = 1,005 743
February 1975, 953 72z
March 1975 586 753
April 1975 . 982 714
May 1375, 1,085 853
June 1975. 1,880 874
July 1975_ ‘1,207 816
August 1975__ 1,268 9739
September 1975 1,308 966
October 1975 .. .. _ 1,43 1,092
finvembear 1875 BRI 1,33t 3,043
December1975. . o oo 1.283 952
January 1975 1,236 957
February 1976_._ 1.547 1,295
March 1976 . _ 1,417 1,110
Aprit1976 ______ __ __ 1,381 1,063
May 1976 ... 1,415 1,057

This prob!e—n was exacerbated by a
more than 50 percént reduction in feder~
ally supported housing production dur-
ing the 1973 to 1975 perlod, as evidenced
by table II, thus further cutting the
chances that the Montana wood prod-
ucts industry would get hack on its feet.

-~
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UG, Faut i, \,!OSA&Y, JR.
OF CALIFORNIN
IN 1H: HOT =i OF REPRESENTATIVES
Wed Iny, July 28, 1376
MeCi OSEAY, Mr, Speszkoy, pur-
suane to the dislog with the gentler:an
1 Msaspast "s tvit, Burwrl, 1
place this letrsr in the Recorp as purt of
the legisiotive history of .the Sunshine
Act.
Hon, Facsz W, Roomyo, Jr.,

Chirman, Conmittee on the Judlczary,
House of Representatives, Wasiington,
D.C.

Desaz Mr. CHarMaN: The purpoz2 of this

leiter is to inform you of this Department’s

views with regard to an amendment which

we undesstand will be offered to H.R. 11636,

the “Government in the Sunshine Act”, when

that pill is considered by the House of Rep-
resentatives. We understand that Congress-
ma* McCloskey will offer an amendment to
section 5(b) of the bill, which would amend
the third exemption of the Freedom of In-

formation Act—>5 U.S.C. 552(b) (3).

The asmecdment which we undersiand
Congrassman McClozkey &1l offer on the
Floor would revize subsectlon (b)(3) of the
Freedom of Information Act to read as fol-
lows:

{(b) This section does not apply to matters.
that are— ? s

. ® C a * N * *

(3) Specifically exempted from disclosure

.b) sta‘ute; providde: that such statufe (A)

: that the n be withheld from
the public or (B) establi hes p’lruicu‘ar cri-
tecln for withholivi; or refers to pariicular
types of matters to te wi*™’ eld.

In summ ry, the Department would sup-
por: this amendment if legislative history
is provided to make clear that there Is no
inteatton in revising exemption 3 to invali-
date certzin statutory provislons adminls-
ter:! by this Department designed to pro-
tect the privgsy of personal information ob-
taiced by the Department. As so clarified,
the amendment would substadtially.resolve -
a number of problems which we have noted
in the Version of the amendment on*:ined
in tie bill as repcrted by the House Judiclary
and Government Operations Committees.

Under sectlon 5(b) of H.B. 11656 &3 re-
ported by the House Judiciary Commlttee,
the third exemtplon In the Freedom of In-
formation Act would have been-amended to
exempt from disclosure only material re-
quired or permitted to be withheld from the
public by any statute establishing particular
criteria or referring to particular types of in-
formation. We have indicated that this pro-
vision may threaten the privacy sf records
relating to Individaals maintained by the So-
cial Security Administration and by othep
components of the Department.

There are a number of statutory provi-
sions which currenily authorlze the Depart-
rient to protect the privacy of informa‘ion

nean individuals which Is maintained by
the Department. Principal among these pro-
visious Is sectlon 1108 of the Social Security

Act which provides that no disclosure may

be mde of certain Internal Revenue returns
r of «v'y other file, re.ord, report, or uther

paper obtalned by the Secretary In discharg-
ing his duties under that Act, except as the

Secrztary may prescribe by regulations. Sec-

tion 4u8(d) (2) of the General Education

(25 =

Provislons Aet and socctlon 4331c) of that
Azt suthorize the withh (e of Infors '
on individux's and thelr famH
In coanzecticn with cestain st: eal Tev=
ities of the Ed. : Division of thx De-
ar nt, Likewlss, section 302id} of the
Pubjic Healily Sorvies aAck pro.‘_ shinity
avthiog! withy § g o the ret rof in-
1 xhaced bo tirse of hesith
statisticel ctivities and heallh 1z ely,
evaluy s, and den ratlons, We we
concerned, howeaser, th none of the:e pro-
visiois establizhes “particular eritevia™ e
relers “to pariiculir typos of Infor:iilon™
50 oy o 211 within the th'rd extrmation from
the Freodom of Infonnation Act o5 It would
be amanidzd by HE. 11636 83 reporied

We belizve that the amendmen 1
Co g MoGl 7 Intends to infrodioces
will help to r2:07ve the problems nuted ahove.

In particular, we believe that clause (&) of
the amended provision, which refers to any
statutz that regulres matters to be withheld
from the public, would include the provi-
sions of the Sncial Security Act, the General
Educaticn Provisions Act, and the Public
Health Service Act referred to above which
require the Department to withhold certzin
information from the public in the Inter-
est of protecting the privacy of Individuals.
To the extent that the proposed amendment
fs intended to accomplish this result, we
fully support the amendment and urge that
it be adopted. However, we would hope that
the debate on this provision and the regord
of the Conferees on the bill (if a Conference
is held and this provisioa is included in the
bill as reported) clea'ly indicate that the
sratutory provisions referred to above, which
are designed to protect the privacy cf per-
sonal information, will remain in full force
and effect. =

The amendment to the Freedom of Infor-
marion Act contained in this bill will, of
course, affect other agencles of the Federal

. government. The views expressed above re-

late only to the effect cf this amendment
on programs of thls Department and we de-
fer to other afo-ted agencies as to the de-
sirability of this anﬁeudmenc from thelr
standpoint.

We are advised by the Office of Manage-
ment and Budget that there ls no objlection
to the presentation of thesz views from the
standpoint of the Admm*sttations progra.

Sincerely,
Maryoris LYNCH,
Under Secretary.

WHAT'S THE HURRY?

HON. HELEN S. MEYNER

OF NEW JER.SE"{
IN THE HOUSE OF REPRESENTATIVES
Wednesday, July 28, 1976

Mrs. MEYNER. Mr. Speaker, the dis~
pute in Congress over the value of the
B-1 bomber program continues. The de-
bate is especially important because ib
involves a weapons program of major,
long-iterm strategic importance witnh a
price tag that could reach $100 billion.

The current issue in Congress is

whether construction of the plane should -

wait until the heat of the current polit-
ical compax,m is over and a new Presi-
dent is inaugurated. I insert in the
Recorp af this point an editorial from
the Easton Express in Easton, Pa., which
makes a particularly strong case mr a
delay in construction:
x WeiaT's THE Hupry?

Within the next six months President Ford
couid either be unemployed—or ensconced in

the Witlte Hooea 2,4
ner
for
bu
Nove r.

in . t -y
dontinl advizory cl b
fic b rebing ar : ;
tux of up to :'30 )"' 7 Tor v
er—the  mioss stly om.{ E r
WRAPODS 3V ,Am the worid
tory. The only dif :
BRiagem would want to ape
nares of ¢ 1ebig bq X

plaining for mo:
lizan Conventic: e,
de: 3 \I.. Ee -‘l:l i
ouneni and o
of Secand Clasi I L.

On the other hand, neither of (1» .-
dates could surv I'e tze election in ¥
ber. There's a possibility—it's 1o, o,
teil ho. distinct—that a Georota -
grower and ex-governor of that <y
Jimniy Carter might be the Facto F . :
of the Oval Ofiice come Januar,, 1577 A
Mr. Carter, in ons ©of the lmit 4 . o »
of campaign questions in whish he ha, t.
an unreserved position, Is an outsp.oxzen . -
ponent of US. commitment of taxp:, »
money for construction of the B-1.

In the manner chearacteristic to pre-{i« -
tial electioneering,  however, the Issue @
bezn politiclzed; sournd judgments are .- -
possible under the pressures of the camp .. -
The sensible thing to do now-—the time fa--
tor is not that critical—is to let the mai: -
rest until after the disorder of the poilttirxz-
ing is cleared away and the issue of natlon:?
leadership is settled Iun the fell election.

‘This was the course taken by the Sens's
in its vote garlier in the present session o
President Ford's demand for an fmmedii -
begianing on the B-l. The Senate senhly
voted, 44-37, to defer a decision until th
man who will take the prestdentia?! chilr in
January could determine whether buildi.g
the bomber is truly in the national interes”

The Houses, however, voted for a start o
the B-1, and, in the House-Senate conf2r~
ence committee review of the men ire
kuocked out the Serate provision. About 51
billion wes earmarked for a start on the
bomber in the $32.% billion arms au»horp.a-
tion bil! sent to the White House last weeX.
The only chance to correct this now is when
the Congress is asked to spprove the actual
appropriations for the B-1. And the mora
reasonable course under thé clrecumstances
would be to hold up the money.

The B-1's opponents may’ be right—1¢
could be the most wasteful military boon-
dogzle ever folsted on the people. Or, as the
military advocates lunsist, it may be an im-
perative future defense need in cur sorely
troubled international community. But the
issue must be settled on theze bases, rather
than on the exlgencles ox political campalgn
Interests. -

Gilnge =

g the US. Int

THE PREVENTION OF ALCOHOLISM

HOM. ALLEN T. HOWE

OF UTA:XH
IN THE HOUSE OF REPRESENTATIVES
Wednesday, July 28, 1976

Mr. HOWE. Mr. Speaker, I would like
to bring to the attention of my colleagues
an outstanding alcoholism prevention
plan which has been developed In my
district. This program, called the Cot-
tage Meeting Progrom. has been so suc-
cessful that it merits review by all State
health officials who deal with the ever-
increasing problem of alcoholism. e
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My, lfchael Duval

Special Counsel to the President
The White House

Washington, D. C. 20500

Dear Mike:

I am enclosing
Act which was s
se take st

5 =
néments gye

a copy of the full House debate on the Suﬁsnhne
sed WVednesday. It is imperative that the Whit
ith the Senste conferess to insure tha

at tbe Bouse
,ed. The Senate conferees were appol
s

ted yes-—
s Ribicoff, Muskle, Metcalf, ChL1CQ, Percy,
11 be contacting each one
e

s th. wi T them but I

28t that this matter is of enough importance to the Administration
icularly to Arthur Burns aond Bod Hills, thatl g maximun way-out

rt is dessrved.

Sigggrely,

Jr.

FiMeCrom
ce: Chailrmer
Chairman

THIS STATIONERY PRINTED OM PAPER MADE WITH RECYCLED FIRERS



THE WHITE HOUSE

WASHINGTON

July 30, 1976

MEMORANDUM FOR: JACK MARSH
FROM: BOB WOLTHUIS ¥ W/
SUBJECT: P ————

I talked to Dick Parsons on the Domestic Council staff and Ken Lazarus
in the Counsel's office and they concur in the OMB position which is
essentially that the administration continues to have some problems with
the government emi the Sunshine Bill but does prefer the Judiciary
version over the Government Operations Committee version. The admin-
istration will not oppose the Judiciary bill if certain amendments dealing
with transcripts of meetings are included.
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~ < = THE WHITE HOUSE

Date: 7' 30'7{

FROM: Robert K Wolthuis —

For your information

Please handle
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THE WHITE HOUSE

WASHINGTON

July 30, 1976

'MEMORANDUM FOR THE PRESIDENT

~.© . THROUGH:  PHILIP W. BUCHEN
et I rROMe KEHNETH A. LA;ZARUSPJ
‘SUBJECT: -~ H.R. 1656 and 8. 5 ~- "Government
: : : e ~ _ in the Sunshinc" Bills
‘ =" Both of tha ;bon—captioud bills would require that certain

. “multiheaded"* agencies, e.g., FTC, SEC, CSC, FRB, etc, -~
‘ahout 50 -~ give advance notice of their meetings and hold them
‘open to pablic "observation unless they vote to close a seasion
for reasons spucificany enumeratod in the bill.

On July 28, n:n House pa.ud H R. 11656 which mcorporated
- all of the significant proposals which the Administration has
-, made on this legislation. H.R. 11656 is now ready for Conference -
: thh its Semate counterpart S. 5, a bill which although it ‘containe
some very undesirable provisions, passed the Senate 94-0 on

Fovember: 43;.3939@,» 43

_ ke most thn‘ca made in H.R. 11656, and the basic
fo »Moreaccs bom it andﬂ. 5 ares

& o -'-_' A,‘&té&hﬁm ofproﬂalm porm.itting civil
T, ~ . sctions o be brought agsinst the individual
; S : : .:mamw. for asserted

R &chﬁon cf -a verbatim tran-cript require-
o mt&r all closed mncﬁngs.
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-- limiting the meetings covered to those
held for the purpose of conducting
business, thereby eliminating social
events and casual encounters;

-- limiting an amendment to the Freedom

: of Information Act to avoid repealing :
certain other statutes which prohxbnt the

: dxsclosure of information;

-- limiting the venue provisions for
enforcement of the Act;

o5 : ; _ == precluding reversal of action taken at a
i Lol : . meeting for violations of this Act.

At this juncture, H.R. 11656 is acceptable and S. 5 is not,
although it would be most difficult to veto it and have it
: - sustained. In order to urge the conferees to favor the House
Rt . version, I recommend that you approve the press release
which is attached supporting the House action.

: Agprove DS Disapprove




Statement by the President

Legislation to open to public observation the decision-
‘making meetings of the agencies whose regulations affect us

Rt _ all isvtnaki;:g significant progress in the Congress. Iam delighted

- at the prospect of signing into law during this session of Congress

g
Ly
o W4

a responaiblc and effective piece of legislation such as that which

the ‘House passed on July 28.. |
| I have ma.de an open government one of the hallmarks of

my Administratipn. While many "mulnhea.ded" agencies already

xv A prov}ide for open meetings, it is time that legislation uniforthly

‘ ﬁfovvide that the public's business be conducted in open view;

4 S A Al'though_thexfe are vali& reasons for not opening a.u. meetings,

1 ‘. the\ general rule aiéufld be that the business meetings of these.

e _f—;—agenciec be open to_';ubuc ‘;abservation.

.. The "Gevernment in the Sunshine Act", H.R. 11656 as
lm i:asud by the Hout;»has my support. | -The Se;ate previously

hss paoccd an opumoth‘a bill which has impractical and

écugaroun pmvtlku - That bilt ~- 8, 5 -- would unnecesaarﬁy

“lyt

and unwisely reqnire the making of a verbatim transcript for



P . == : 3
evéry meeting closed for important reasons recognized by the
. Congress. It WOﬁid permit unprecedented civ'il law suits to be
I : ; <L 1br-6ught aga.ir_;s.t the individua.l 'agency members acting within
2 . = e -the séope of their official responsibilities. It would also cover
. " : social and‘ ‘caﬁual meetmga and not iust meetings to conduct
i e '-"a;g.:ncy business. |
. _; : “_ I have; i.nstruc.tad’ the Oﬁice‘ of Management and Budget
, "i;g'.;in‘dividu.al aéenﬁiesf which would be affected by this legislation

Eim i to work closely wifh the Cohgreia to assure the swift enactment

- of open .maeting legislation such as that contained in H.R. 11656,.:
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Jaly 30, 1976

MEMORANDUM FOR: PHEIL BUCHEN
; JIi CANNON
MAX FRIECERSDORF
PAUL O'NEILL

FROM: JACK MARSH

Recalling the senior staff reeting on Thursday morniag and the
discussion of the Suashise Bill, what is the carrent status of
this legislation? i

It is my recollection at the stail meeting the consensus was there
should be no position taken by the Administration on the Conference

. Report. Is this still the best course of sction, or is there some

other recommendation as to how te proceed?

Many thanks,

ccs Dick Cheney

Jom/dl s
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July 30, 1976

MEMORANDUM FOR: PHIL BUCHEN
JiM CANNON $
MAX FRIEDERSDOR ¥
PAUL O'NEILL

FROM: JACK MARSH

Recalling the s Lk gting on Thursday morniag and the
discussion of ¢ i) what is the curreat status of
this legislation

It is my recollection at the staff meeting the conseasus was there
should be no position takean by the Administration on the Confereace
Report, Is this still the best course of actien, or I8 there some
other recommendationa a9 to how to proceed?

Many thanks,
c¢¢: Uick Cheney

JOM/d1



Dear Pete:

Thanks very much for the information you sent me
on the Sunshine Act which was passed Wednesday.
After our dinner conversation last week, T spoke
to Jack Marsh and Max Friedersdorf about your con-
cerns that the conferees would not fight to keep
the House amendments. :

I will see to it that they have copies of the
materials vou sent me in order that they can
follow up on my earlier conversation.

It was great seeing you the other night, and I
look forward to seeing you in Kansas City, if not
before.

Sincerely,

- " e
5 > o e

&
Michael Raocul-Duval
Special Counsel
to the President

The Honorable Paul N. McCloskey, Jr.
House of Representatives
Washington, D.C. 20515
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THE WHITE HOUSE >EP g 1876

WASHINGTON

September 2, 1976

MEMORANDUM FOR: : BILL NICHOLSON
FROM: MAX FRIEDERSDORF W/ »

. ¢
SUBJECT: Sunshine Bill

Senator Bill Roth (R-DEL), a co-sponsor of the Government
in Sunshine bill has requested a signing ceremony.

We were not particularly desirous of the legislation,
but in the event the President decides to approve, the
bill, I recommend we invite Senator Roth for the”

signing. et
/
. a
cc: Jack Marsh /
Phil Buchen /
Jim Lynn f/
Jim Cannon 7/

Bill Kendall /
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PRESIDENCY

Mao 3

Ford Offers Condolences to Chinese

President Ford Thursday said Mao Tse-Tung was a
"most remarkable and very great man" who played a major role
in creating a better relationship between the United States
and Mainland China.

"His influence on history will extend far beyond the
borders of China," Ford told reporters. "Americans will re-
member that it was under Chairman Mao that China moved
together with the United States to end a generation of
hostility and to launch a new and more positive era in
relations between our two countries."” (CBS, NBC)

"I am confident that the trend of improved relations
between the People's Republic of China and the United States,
which Chairman Mao helped create, will continue to contribute
to world peace and stability," he said. (CBS)

Ron Nessen told reporters the President does not believe

the death of Mao will mean any change in the course of improv-
ing Sino-American relations. -- CBS,NBC,AP,UPI 9/9/76

Congress

Ford Signs "Sunshine" Law

President Ford Thursday signed the "Sunshine" Law
opening the meetings and records of about 50 Federal agencies
to public scrutiny.

A spokesman said Ford fully supports provisions of the
law, which covers all government departments with multiple
leadership and exempts only meetings which deal with national
defense or security, trade secrets, criminal proceedings and
matters of personal privacy.

Among the major agencies affected would be the Federal

Power Commission, the Federal Communications Commission, the
Federal Reserve Board and the Securities and Exchange fﬁ

Commission. 9/9/76 UPI P
s
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THE WHITE HOUSE SEP 1976

ACTION MEMORANDUM DI, G LOG NO.:
Date: September 8 . Time: 630pm
FOR ACTION: Dawn Bennett ce (for information): Jack Marsh e
. Max Friedersdorf Jim Connor
Ken Lazarus ; Ed Schmults
Robert Hartmann Bill Baroody
NSC/S 'Zﬂ"

FROM THE STArPLSK-Barsons

DUE: Date: September 9 i 300pm

S. 5 - Government in the Sunshine Ac

ACTION REQUESTED:

For XNecessary Action For Your Recommendations

— . Prepare Agenda and ] —— Draft Reply

%X __ For Your Comments _ Draft Remarks

REMARKS:
please return to judy johnston, ground floor west wing

PLEASE ATTACH THS COPY TO MATERIAL SUDMIFTED

Y6 = 1 : e : it £ et
If you have any guestions or i you anticinale a
r Sz AERT. g Titly, L James He ¢ n(i
" oot

-



~ h . EXECUTIVE COFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Mo WASHINGTON, D.C. 20503

MEMORANDUM F.-"R THE PRESIDENT

Subject: Enrolled Bill S. 5 - Government in the Sunshine Act
Sponsor - Sen. Chiles (D) Florida and 40 others

Last Day for Action

September 13, 1976 - Monday

F Purgose

Requires generally that meetings of the members of multiheaded
Executive agencies be open to public observation with certain
specified exceptions; establishes procedures for closing certain
rmeetings to the public; provides for judicial review of agency
action regarding open meetings and relat=d provisions; prohibits
‘ex parte communications in certain administrative hearings; and
amends the Freedom of Information and Federal Advisory Committee
Acts.

Agency Recommendations

Office of Management and Budget Approval
(Signing statement
attached)

Consumer Product Safety Commission Approval
Civil Service Commission Approval
Equal Employment Opportunity

Commission ' Approval
Nuclear Regulatory Commission Approval’' - - . ¥)
Civil Aeronautics Board ~ No objection '
Export-Import Bank No objection
Federal Deposit Insurance :

Corporation No objection
Federal Power Commission No objection
Interstate Commerce Commission No objection (inform»
National Labor Relations Board No objection
National Transportation Safot; : _

Board - No objection
United States Postal Service : — No objection

National Science Foundaction No objection



Securities and Exchange Commission

Department of Health, Education and
Welfare

Federal Home Loan Bank Board

Department eof Commerce

Federal Maritime Commission

National Mediation Board

Department of Justice

Federal Communications Commission

Overseas Private Investment
Corporation

Federal Reserve Board

2
No objectiontlccv: " auyd

Disapproval

Disapproval

No recommendation
(Signing statement

attached)

No recommendation

No recommendation

Defers

No comment (informal)

No comment (informal)
No recommendation

received

Discussion

The avowed purpose of S. 5 is to increase the opportunity for the
public to observe governmental decisionmaking and to enhance,
thereby, the public's faith in the integrity of government. The
bill's sponsors have urged "that the Government should conduct the
people's business in public." The various articulations of this
theme by the sponsors and the difficulties in opposing "Sunshine"
‘have led to overwhelming Congressional support for the bill during
its consideration. The conference version of S. 5 passed the House
by a unanimous recorded vote (384-0) and the Senate by voice vote
on August 31, 1976. Efforts by OMB and other Executive agencies

to remedy numerous drafting problems, and to remove or amend
provisions in the bill, have either been successful or have result-.
ed in acceptable compromises. Nevertheless, several agencies have
serious concerns with features of the enrolled bill, and two
recommend a veto.

S. 5 would require multiheaded agencies, e.g., the independent
regulatory agencies and other agencies such as the Civil Service .
Commission, the United States Postal Service, the Export-Import
Rank and the governing board of the National Science Foundation,

to hold their meetings open to the public unless any of ten specific
reasons for holding closed meetings is present; to give advance
notice of meetings where possible; to make verbatim transcripts of
certain closed meetings and make them available to the public;

and to afford judicial remedies when an agency has not complied
with these procedures.



v

Specifically, the enrolled bill contains the following provisions:

Open meetings -- The bill would recuire all agencies headed by a
collegial body, a majority of whose members are appointed by the
President and confirmed by the Senate, to open essentially all
business meetings of two or more members for public observation
unless a majority of members properly votes to close a meeting. -
About 50 agencies would be subject to this requirement according
to the reports of the House and Senate committees.

A covered "meeting" would be defined as any gathering of a gquorum
of the agency members in which the deliberations determine or
result in the joint conduct or disposition of agency business.
This definition could include conference telephone calls, but
would not prevent agency members from individually considering
business that is sequentially circulated to them in writing.
Whenever possible, the agency would have to provide one week's
advance public notice of the date, place, and subject matter of
the meetings, as well as state whether or not the meeting is open
or rtlosed to the public.

Exemptions from open meeting requirement -- A meeting, or portions
of a meeting, could be closed, if deliberations are likely to
concern: '

(1) national defense or foreign policy matters classified
by Executive Order;

(2) internal personnel rules and practices;

(3) information specifically exempted by other statutes
from disclosure, provided that the statutes either (a)
specifically require that the information be withheld from
the public, or (b) establish particular criteria for with-
holding information or refer to particular types of infor-
mation to be withheld;

(4) trade secrets or financial or commercial information
obtained under a pledge cof confidentiality; ‘

(5) the accusation of a crime or formal censure:

(6) information the disclosure of which would constitute
an unwarranted invasion of personal privacy;

{7) certain law enforcement investigatory informatiorn.
including oral information that, if written, would b
includod in investigatory records compiled for law
enforcement purposos; ) i

”6‘y At



.(8) bank examination records and similar financial audits
to be used by an agency regulating or supervising financial
institutions;

(9) information either (a) used by an agency regulating
currencies, securities, commodities, or financial institu-
tions, where premature disclosure could lead to significant
financial speculation or endanger the stability of any
financial institution, or (b) which, if disclosed premature-
ly, would frustrate a proposed agency action, unless the
agency has already disclosed the nature or content of its
proposed action or is required by law to disclose such
information prior to taking final action;

(10) the agency's involvement in Federal or State civil
actions, an action in a foreign court or international
tribunal, an arbitration, or a formal agency adjudication.

To avoid conflict with other law, the enrolled bill states that
these exemptions do not authorize the closing of an agency meeting
otherwise required by law to be open nor does it authorize the
withholding of information normally accessible under the Freedom
of Irnformation Act, except that the exemptions of this bill would
govern in any request for transcripts, recordings or minutes of a
closed agency meeting:

Procedural requirements for closing meetings -- A majority

record vote of either the whole agency or the subdivision
authorized to act on behalf of the agency would be required to
close all or a portion of a meeting. No proxy votes would be
allowed and the agency would have to publish within one day the
recorded vote of each member and an accompanying written
explanation of the reasons for closing the meeting. Agencies,

a majority of whose meetings concern the exemptions covering

trade secrets, information that might lead to financial specula--
tion, bank condition reports or agency litigation, arbitration,
and adjudications, could provide by regulation for the closing

of such meetings or relevant portions thereof. Closing procedurecs
and the advance public notice requirements would not apply to
meetings, or portions of meetings, closed by regulation. Verbatim
transcripts or electronic recordings would be required for each
meeting or portion closed to the public, except that agencies
holding meetings closed under the bank reports, sensitive financial
information, and adjudicatory or civil action exemptions may elect
to make either a transcript, a recording, or minutes.




Requlations and reports -- Each agency would be required to
promulgate implementing regulations within 180 days of enactment,
following both consultation with the Chairman of the Administrative
Conference and publication in the Federal Register for at least

30 days with opportunity for public comment. Each agency would
also be required to report annually to Congress the numbers of
open and closed meetings, reascns for closings, and descriptions

of any litigation against the agency under the "open meeting"
provisions.

Judicial review -- To ensure agency compliance with the above
procedural requirements, S. 5 would permit an action to be
brought by any person in the U.S. District Court in the district
where the meeting was held, the district in which the agency
headguarters are located, or the District of Columbia for any
violation of the "open meeting" requirements. In each such suit,
the burden would be on the agency. Although the court would be
eroowered to enforce the "open meetings" provision by declaratory
judgment, injunctive relief, or other appropriate measures, the
legislative history makes it clear that the court would not have
jurisdiction to set aside agency action taken at an improperly
closed meeting unless the violation was serious, intentional,

or prejudicial. This is roughly the same as existing administra-
tive law provisions.

In addition, the court could assess reasonable attorney fees and
other litigant costs against the United States if the plaintiff
substantially prevailed against the agency; the liability of
individual agency officials has been eliminated. Such costs could
also be assessed against the plaintiff when the court finds that
the suit was initiated for "frivolous or dilatory purposes.”

Ex parte communications =-- The Administrative Procedure Act's
provisions regarding statutorily required agency rulemaking
hearings and adjudications would be amended to prohibit ex parte
communications between agency officials and interested persons
outside the agencv. Any agency menber, administrative law judge,
or cognizant agency employee would be required to place any such
communication on the public record of the proceeding. Vioviation
of this prohibition could become the sole grounds for an aaverse
decision against the violating party, notwithstanding the normal
rule that agency adjudications should be based upon the record
as a whole. :
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Freedom of Information Act (FOIA) amendments -- The exemption

in the FOIA from disclosure of information “"specifically exempted
from disclosure by statute"” would be amended to conform to the
counterpart Sunshine exemption; the FOIA exemption would be
narrowed to include only information which a statute specifically
requires to be withheld or information for which a statute
establishes particular criteria for withholding or refers to
particular types of matters to be withheld. This provision would
overrule statutes which generally permit withholding information,
as well as a 1975 Supreme Court decision upholding the current
FOIA exemption. For example, the amended FOIA exemption would no
longer support the general statutory authority of the Department
of Health, Education and Welfare under the Social Security Act

to issue regulations governing disclosure of information contained
in social security files.

Federal Advisory Committee Act amendments —-- This Act would be
amended to make the basis for closing meétings of advisory
comuittees the same as the exemptions for closing meetings of

these multiheaded agencies. Currently, advisory committee meetings
may be closed for the same reasons that documents may be withheld
under the FOIA.

Comments

The enrolled bill accommodates many of the major objections
raised by OMB, the Department of Justice, and the independent
regulatory agencies, particularly the Federal Reserve Board (FRB)
and the Securities and Exchange Commission (SEC). Important '
changes urged by these agencies and incorporated in the enrolled
bill are:

" -- Deletion of the provision permitting civil actions
to be brought against the individual members of the
agencies for asserted violations of the Act.

-- Limiting of the amendment to the Freedom of Information
Act to avecid repealing many statutes which permit with-
holding of certain information.

-- Limiting of the venue provisions for enforcement of the
Act.

-- Eliminating the requirements for a verbatim transcript
for the sensitive neetings of the FRB and SEC.



i Having meetings only of a more formal nature covered
by the bill (the legislative history eliminates social
gatherings).

Although Exec' tive branch efforts to amend or delete unacceptable
provisions we.2 generally successful in the House, some objection-
able features remain in the bill. Specifically, the Executive
branch objections not fully accommodated in the enrolled bill
concern:

-- The ambiguous and uncertain scope of the definition of agencies
covered. In this regard, we urged that the agencies be listed

to avoid unnecessary confusion and litigation, and, in particular,
to make certain that such Presidential advisory bodies as the
National Security Council and the Council of Economic Advisers
would not be affected by the bill. Although the enrolled bill
"does not enumerate the agencies covered, the legislative history
makes clear that the bill does not apply to these White House
bodies. 1In addition, the reports of the Senate Government Opera-
tions and the House Judiciary Committees contain identical lists
of agencies covered, thereby mitigating concerns in this regard.

-~ The definition of "meeting." A meeting is defined in the
enrolied bill as the "deliberations" of a quorum of agency members
which result in the "joint conduct or disposition of official
agency business." This definition makes the public notice and
open meeting requirements of the bill dependent upon what occurs;
the Administration had urged a more traditional definition =-- a
gathering held for the purpose of jointly conducting agency
business, to afford a more meaningful standard upon which to
demonstrate a valid reason for a closed meeting. In addition,

in its attached views letter, Justice states that terms such as
"deliberations" and *joint conduct or disposition of official
agency business" are unclear and it is not certain how this
definition applies to informal discussions among agency members.

Although the enrolled bill does not reflect the Administration's
recommended definition, the compromise definition in the bill

may well result in judicial application of a "purpose" test.
Moreover, the legislative history makes clear that "informal
gatherings" would not ordinarily be subject to the public notice
and open meeting requirements. Likewise, the bill requires the
courts to consider "orderly administration and the public interest"
when detcrmlnlng whether or not to enjoin an agency action taken
in a meeting.



-- Verbatim transcripts of all closed meetings. The Chairmen

of the Federal Reserve Board and the Securities and Exchange
Commission, among others, strongly objected to earlier require-
ments that transcripts be maintained for closed meetings dealing
with sensitive financial and securities matters. To accommodate
these concerns, the enrolled bill would give such agencies the
option of whether to maintain transcripts, recordings, or minutes
of these meetings, which is an acceptable compromise.

-- Freedom of Information Act (FOIA) Armendrent. As discussed
earlier, one provision in the FOIA allows information to be
withheld from disclosure by Federal agencies if there is a general
statutory authorization to do so. Section 5(b) of the enrolled
bill would amend the FOIA to substantially narrow the scope of

the current exemption by limiting it to situations in which a
statute either requires that information be withheld, establishes
particular criteria for withholding, or refers to particular types
of matters to be withheld. Primarily because of the manner in
which this FOIA amendment was developed, there is significant
uncertainty as to which statutes will be judicially interpreted

to be no longer a basis for withholding information. Only two
such statutes are mentioned in the legislative history, section
1104 of the Federal Aviation Act of 1958 and section 1106 of the
Scocial Security Act.

HEW strongly objects to this amendment because it precludes use
of the Department's current authority under section 1106 of the
Social ,Security Act, in conjunction with the current FOIA exemp-
tion, to issue requlations governing, and, therefore, restricting
the disclosure of information contained in. social security files.
Consequently, HEW recommends that the enrolled bill be disapproved
because the Department claims it would diminish HEW's authority
to safequard confidential information of a personal character
collected in the administration of the social security system
except where disclosure is a clearly unwarranted invasion. of
personal privacy. HEW states, in its attached views letter,

that this amendment would force it to accommodate inquiries as
to an individual's "medical condition, wage history, amount of
benefit entitlement, past and present places of employment or
residence, current or previous marital or dependency status, or
date of birth."

Similarly, the Department of Commerce obijects to the amendment
alleaing a lack of adequate consideration by the Congress and
cpportunity for agoncy comment on its effect on governmental
operations involving information confidentially obtained -~ g
practice recognized in "cver 100 statutes" enacted by prior



Congresses. (However, we note that this provision was the subject
of deliberation and debate in both the House Government Operations
and Judiciary Committees, and the Conference committee ultimately
adopted the Judiciary committee version.)

In the event of approval of S. 5, both HEW and Commerce recommend
that your signing statement urge the passage of legislation that
would either repeal or remedy this provision. We concur with

the latter view that remedial legislation may be warranted,
because of the absence of an adequate legislative record as to
what was intended and the uncertainty of judicial interpreta-

tion in this regard. However, we do not concur with recommenda-
tions of HEW that S. 5 warrants disapproval solely because of
what is, in fact, substantial uncertainty on what information

must be disclosed under the bill. We do not believe that it is
Congress' intention, nor will it be judicially determined, that
this amendment is intended to overturn in a wholesale fashion

the guarantees against disclosure of information gathered by an
agency on a pledge of confidentiality as sought under the Social
Security Act and other statutes.

Moreover, we understand that the effect of this amendment is not
that all previously exempt information will be made available

to the public, since ‘'other exemptions in the FOIA should be
applicable to significant portions of this information. Additional
legislation may be needed to amend the statutes eliminated by

this amendment if the other exemptions from public disclosure

in FOIA are not available or are too burdensome to apply on a
document-by-document basis. In a draft signing statement attached
to this memorandum, we have proposed that you indicate your
concern over the scope of this amendment and the likelihood

that corrective legislation will be required.

Conclusion

Many of the agencies, in their enclosed enrolled bill letters,
express serious reservations about the effect of this leagislation
on their operations. They claim, for example, that the bill

will entail substantial administrative problems, that the
requirement for verbatim transcripts will be burdensome, that

the bill will be costly and that it may inappropriately open
agency deliberaticns to public scrutiny. The Federal Home Loan
Bank Board is so concerned over these possible effects that it
recommends vour disapproval of §. 5.°
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Implementing the "open meeting" and other provisions of S. 5
will be initially burdensome, the potential immediate increase
in administrative costs to the government is uncertain, and

the long-term budgetary impact is unknown. However, these
concerns when presented as arguments against the enrolled bill's
"open meeting" procedures were consistently and overwhelmingly
rejected by Congress.

The bill, taken as a whole, 1s as reasonable an approach to

the subject of "openness" in government as can be expected at
this time, and we recommend 1ts approval. Agency experiencs in
implementing S. 5 will probably indicate the desirability of
amendments, and these can be proposed as necessary. The attached
signing statement notes the need for monltorlng the bill's
implementation in this regard.

: . : </
Acting Assistant Director ~d
for Legislative Referenc

Enclosures
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av signed into law 5. 3, known as the "Covernment

in the Sunshine Act". I strongly endorse the concept which
underlies this legislation =~ that most of the decisionmaking
business of regulatory agencies can and should be open to the
public.

Under this new law, certain agencies, such as the Secﬁrities
and Exchange Commission, the Civil Service Commission and the
Naticnal Science Board -- approximately 59 in all -~ are resuired
to give advance notice of and hold their business meetings ogen
to public observation, unless the agency votes to close a session
for a specific reason set forth in the Act. Verbatim transcripts-
would be required to be maintained and made available to the public
for many of the closed meetings.

Communications between agency officials and outside persons
having an interest in a statutorily required hearing or an
adjudication are prohibited. Furthermore, the provision of the
Ffeedom of Information Act which permits an agency to withhold
certain information when authorized to do so by statute has been
narrowed to authorize such withholding only if the statute
specifically prohibits disclosure or establishes particular
criteria for the withholding or refers to particular types of
matters to be withheld. The new Act also amends the Federal
Advisory Committee Act to permit the closing of such committee
meetings for the same reasons meetings may be closed under this
Act.

1 wholeheartedly support the objective of Governrent in
the Sunszhine. 71 am concerned, however, that in a few instances
unnacessérily ambiguous and perhaps harmful provisions were

included in S. 5.
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The most seriocus problem concerns the Freedom of Information
Act excmption for withholding information specifically exempted
from disclosure by another statute. While that exehption may
well be more inclusive than necessary, the amendment in this

Act was the subject of many changes and was adopted without

joN)

a clear or adeguate record of what statutes would be affected an
what changes are intended. Under such circumstances, it can be
anticipatred that many unintended results will occur including
adverse effects on current protections of personal privacy,

and further corrective legislation will likely be required.

Moreover, the ambiguocus definition of the meetings covered
by this Act, the unnecessary rigidity of certain of the Act's
procedures, and the potentially burdensome requirement for the
maintenance of transcripts are provisions which may reguire
modification. Implementation of the Act should be carefully
monitored by the Executive branch and the Congress with this in
mind.

Despite these concerns, I commend the Congress both for its
initiative and the general responsiveness of this legislation to
the recommendations of my Administration that the "Government
in the Sunshine Act” genuinely benefit the American people and

their Government.




U.S. CONSUMER PRODUCT SAFETY COMMISSION

WASHINGTON, D.C. 20207

Honorable James T, Lynn
Director

Office of Management and Budget
Washington, D.C. 20503

Attention: Assistant Director for
Legislative Reference

Dear Mr. Lynn:

This letter is in response to the Office of Management
and Budget's request for the views and recommendations of
the Consumer Product Safety Commission on S.5, an enrolled
bill :

"To provide that meetings of Government
agencies shall be open to the publlc
and for other purposes."

The bill, cited as the "Government in the Sunshine Act"
would provide for open meetings of the heads of certain
agencies and would prohibit ex parte communications between
agency officials and outside parties regarding matters under
adjudication or subject to formal rulemaking by the agency.

The Commission supports the President's signing-of S.5
with the belief that it will enhance public confidence in
the federal regulatory process as well as increase citizen
awareness and participation in governmental decisions.

The Commission has, since its inception, implemented an '
open meetings policy (16 CFR PART 1012) which is similar to
that prescribed in Section 3 of the enrolled bill. Accord-
ingly, it is predicted that the enactment of S.5 will not
have a significant impact on Commission costs or savings.



Page 2Z2-~-Honorable James T. Lynn

From its experience the Commission can report that the
implementation of its cpsnness policy has not, in any
significant degrece, increased normal operating costs.
ever increased administrative burden there his been is,
the Commission's opinion, outweighed by the beneficial
effects of the openness policy.

The Commission recommends approval of S$.5.

Sincerely,

,/‘:;'v /f,,f"/f,,f ‘/f . 74‘““‘“"\?4—-—»—_
e S TN
o | *;”' =,
S. John B¥ington
‘ Chairman

cc: The Honorable, The Speaker of -
the House of Representatives

.cc: The Honorable, The President of
the Senat

What-
in



UNITED STATES‘CIVE'L SERVICE COMMISSION
WASHINGTON, D.C. 20415

CHAIRMAN Sentermter 7, 1976

Honcrable James T. Lynn
Director

Office of Management and Budget
Washington, D.C.

Attention: Assistant Director fer
Legislative Keierence
\‘\ \
\'\" ,u'\"
Dear Mr,. Ebyan:
This is in reply to your request for the views of the Civil Service
Commission on enrolled bill S. 5, "To provide that meetings of Government

agencies shall be open to the public, and for other purposes.'

This bill, the "Government in the Sunshine Act" requires that meetings of
gzzencies headed by two or more perscns, such as the Civil Service Commission,
shall be open to public cbservation with limited exemptions patterned on

the exempticns in tne Freedom of Information Act.

The Commission urged the appropriate Congressional committees and sub~-
cormittees to exempt from the legislation Commission meetings dealing with
Government-wide personnel rules and practices and Government-wide labor-
managerent relations policy. We sought this on the grounds that the
Cormission, unlike other multi-headed comuissions, does not regulate,

in the usual sense of that term, any segment of the economy aifecting

the general public. Rather, our primary mission is to provide leadership
and regulatory direction to the central personnél program of the
executive branch. The House Government Operations Committee expressed
some support for the Commission's position by a statement in its report
on the House version of the bill (Report 94-880, Part I, March 8, 1976,
page 12) to the effect that Commission discussions on labor negotiation
strategy for other agencies could come within the bill's exemptioms.

The Commission shares the view that the opening of the vast majority of
the meetings of most acencies is a very desirable and worthwhile end.
However, we are greatly concerned about the heavy administrative burdens
this legislation will impose on agencies with respect to scheduling and
structuring their meetings and providing accommodations and facilities
for the general public. We are also concerned that the presence of the
general public during agency Jeliberations will inkibit the frankmess
and candor of discussions which is so vital te the formulation of



azency decisions. We fear that the ability of agencles to adopt flexible
positions will be weakened by the presence of potential adversary parties
at the deliberations of their heads.

Therefore, if the President signs this bill, we urge that he point out these
cencerns respecting the adninistration of its provisions and warn that

close attenticn should be paid by the Conzress to the implementatica of

the legislatiscn in crder that legislation to correct difficulties which

are encountered can be quickly passed.

= direction of the Commission:

£

»Sincerely yours,

kk -&»L""
o -

Chalirman
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
o = i WASHINGTON. D.C. 20506
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OFFICE OF THE September 7, 1976
VICE CHAIRMAN

Mr. Jemes M. Frey
Assistant Director
for Legislative Reference
ffice of Management and Budget
Washington, D.C. 206503

Dear Mr. Frey:

This letter is in response to your request for the comments of this
agency concerning enrclled bill S.5. We have reviewed the provisions
of this bill. It is our view that the Government in the Sunshine
fct, although creating a number of heavy turdens for the Commission,
can be implemented. Generally, we support the bill.

Our most serious difficulty lies not with the opening of portions of
Commission meetings to the public but with revising the Third

exemption of the Freedom of Information Act, 5 U.S.C. 8 552(b)(3).

See 8 5 of S.5. This section will require the Ccmmission to reassess
its policy in interpreting the confidentiality provisions of our statute
with respect to disclosure of charge files to charging parties who allege
employment discrimination on the basis of race, religion, sex, color or
national origin. We regularly schedule cases to be presented for
possible investigation or litigation (exempt from disclosure under

8§ (c)(7) and (10) of S.5). Furthermore, we regularly discuss matters
which are confidential by statutory mandate under §8 706(b) and 709 (e)
of Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C.

g€ 2000e-5(b) and 8 2000e-3(e). In addition, appeals from Freedom of
Information Act decisions need to be analyzed because many requests are
received from parties a-grieved or charged companies, and disclosure

of their requests to the public would violate § 706(b) of Title VII.

Other causes for concern include the requirement for new regulations,
new procedures for openin: and closing Commission meetings, and, of
course, the need for additional staff,

Also, it is noted that 8 (d) of the bill provides that actions to close
seetings roquire the vote of a majority of the entire membership of the

a «ncy, not a majority of a quorum as is presently the custom of this
Conmicssion.




"In conclusion, the Commission will be required to overcome a number of
problems associated with 1rplcﬁentatlon and management of S.5. 0On the
whole, however, the Cormission does support the principle of opening
its meetings, except ghose portions exempted, to the public.

Sincerely,
S s
((T}"x »l.'...i K\ 4'\.19 X\}”)Qv@' "//

Ethel Bent Walsh
7ice Chairman
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Honorable James T, Lynn

Director, Oifice of Manzgement
and Budget

Execuiive Office of the President

Washington, D, C, 20303

Attention: Miss Martha Ramsey

Dear Mr. Lynn:

This is in response to vour request for the Board's
views and recommendations on Enrolled Bill S, 3, the

"Government in the Sunshine Act, "

The Board has previously expressed views on
various aspects of the legislation in the course of the

legislative process.

On balance, the Board has no objection to the

President!s signing of the legislation.
=3

- Sincerely,

A Qﬂf

AU
{x,,"‘%d""M C.

John E,. Robson
HEREESITS Kol
~

&



EXPORT-IMPORT BANK OF THE UNITED STATES

WASHINGTON, D.C. 20571

CABLE ADORESS "EXIMBANK
TELEX 89-461

Sentember 3, 1976

The Honorable James T. Lynn
Director

Office of ¥Management and Budast

17th and Pennsylvania Avenues, N. W.

Washington, D. C. 20583

Dear Mr. Lynn:

This is in resoonse to the recuest of the Office of
ianagement and Budget for the views and recommendations of
the Export-Import Bank of the United States on enrolled
bill, S. 5 "To provide that meetings of Government aagencies
shall be open to the public, and for other purvoses.”" I am
pleased to inform you that the Bank has no objection to

signature by the President of the enrolled bill.

Eximbank fully suopcorts the policy underlying the en-
rolled bill of providing the public with maximum information
on the decision making processes of the U.S. Government. In
general, the drafters of the enrolled bill have successfullyv
balanced that opolicv against the need to protect the riahts
of individuals and the abilitv of Government agencies to
perform their functions, Nevertheless, the provision re-
guiring the maintenance of a verbatim transcriot or elec-
tronic recording should not aoonly to an aaencv like the Bank,
when virtually all of its meetings will be closed to the oub-
lic under exemotion (c)4 of the enrolled bill (relatinag to .
trade secrets and confidential information). As a result,
considerable time and exv2nse will be incurred bv ths Exim-
bank staff in comnlyina with this racuirement, without,
however, any benefit being derived bv the vublic.

I would note that the drafters of the enrclled bill
recoanized the validity of not reauiring agencies that
close meetinas by virtue of exemotions (c¢)8, 9(A) or 10
trelating to bank reports, information likely to lead to
financial speculation and adjudicatory proceedinas or
¢ivil actions) to maintain transcriots or recordings, by
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permitting them instead to keen a set of minutes., I recom-
mend, therefor», that the President consider submittina
remedial legislation to Conaress at the earliect oracticazle
time to mermit agencies closing meetings not only under
exemntions (c)d, 9(A) and 10, but undzar 4 as well to keeo
rinutes instead of a verbatim tragscrint or electronic
recording. : :

Sincerely yours,

0,711 L
R. Alex McCullough ///

Director L




’ 26 FEDERAL DEPOSIT INSURANCE CORPORATICN, Washingto: O C. 20429

FFICE OF THE CHAIRNAN

Fonorable James T. Lynn

Diractor

Cifice of Yanarzement and Budget
FExecutive Office of the Presiaent
Washington, D. C. 20503

Dear Mr. Lynn:

By enrolled bill reguest dated September 2, 1976, vour Office requested
the Corporation's views and recomaendation on §. 5, 94th Congress, an
enrolled bill cited as the ''Government in the Sunshine Act.'

The enrolled bill would provide generallv that meetings of Presidentially
appointed Federal agency members autnorized to act on the agency's behalf
shall be open to the public and would establisi certain requirements and
procedures applicable to the nolding of such meetings. The bill, contains
a list of 10 exemptions from its ovpen meetine and disclosure requirements.
This list includes meetings or information involving internal personnel
matters, material of a personal nature waere disclosure would be an
unwarranted invasion of privacy, accusations of a crire or, in soma
instances, investigatory records compiled for law enforcement purposes.

Of special interest to the FLIC are three further exemptions covering
trade secrets and confidential financial or commercial information,
information the prematura public disclosure of which would "sienificantly
endanger the stability of any financial iastitution,"” and "information
contained in or related to examination, operatine, or condition reports
prepared by, on behalf of, or for the use of an arency responsible for
the regulation or supervision of financial institutions.” In tnis
connection, the bill sets iorth a spocial procedur: whereby any aency

a majority of whose meetines will be properly closed to the public
pursuant to any ot tnese three exerptioans may provide by regulation

for the closing of suca mwatiars or portions therexf, so longz as a
majority of the agency mencers votes at tae bewinning ol tne mecting

or portion thereof to close tne meetine and a cooy or such vote 1is

mide public. The agency wouild be roquirsd te make a public announcement
of the date, place and supject matter of meetines so called, at th
(excent to tne extent that to do so

)

.

earliest practicadle apportunitv
uld disclose exeapt informati



Honorable Jaies T. Lynn $ =0 = Septermber 7, 137

An agency would be reauired to malke a verbatim transcript or electronic
recording of each meeting or portion taereof c¢closed to the public,
except that for meetings closed under repgulations issued pursuant to
the special procedure described above, tne agency may elact to make
either a transcript, a recording, or minutes. If minutes are kept,
they would have to fully and clearly describe all matters discussed,
provide a full and accurate summary of any actimns taken and tne
reasons expressed therefor, and include a description of each of the
views expressed on any item. The miautes would also have to reflect
the vote 3f cach member on anv roll call taken during the proceedings
and ident:i:fy &all documents considered at the meeting.

The enrolled bill a2lso contains provisions prohibiting ex parte
communications by or witha agency membars or emnloyges involved in the
decisional process of a.ruls making or adjudicatory proceeding if a
hearing on the record is required under the terms of the Administrative
Procedure Act. .

In our opinion, the enrolled bill contains provisions designed to
accurately take into account the confidential nature of the bank
regulatory process. Accordingly, we would interpose no objection to
Presidertial approval of the bill.

Verv truly yours,

& (Lt € Ooiht

RPobert E. Barnett
Chairman



FEDERAL POWER COMMISSICON
WasHinGgTON, D.C. 20426

W7s

NROLLED BILL, S. 5 = 94th Congress
To provide that meetings of Government agencies
shall be open to the public, and for other
purposes. '

Honorable James T. Lynn

Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. . 20503

Attention: Miss Martha Ramsey
Legislative Reference Division
Room 7201, New Executive Office Building

Dear Mr. Lynn:

This letter responds to Mr. Frey's request of
September 2, 1976, for the Commission's views on S. 5, an
Enrolled Bill, providing for meetings of Government Agencies
to be open to the public.

The Federal Power Commission has no objection to the
enactment of the Enrolled Bill. '

The meetings of the Federal Power Commission have been
~open to the public since April 21 of this year. The policy
of opening the meetings was instituted by FPC Administrative
Order No. 160, issued April 1, 1976. The meetings are open
to public observation subject td exemptions similar to those
defined in 552b(c) of the Enrolled Bill. The Commission gives.
advance notice of the date, time, and place of each meeting,
the subject matter, whether it is open, and the name and
telephone number of the Commission official who is to respond
to requests for information about the meeting. Our expcerience
with open Commission meetings which were instituted on an
experimental basis has been extremely positive.

~AUTIOY,
& %
> .



Honotaﬁle James T. Lynn =2

Section 4 of the Enrclled Bill would add to the
Administrative Procedure Act a new subsection, 5 U.S5.C,
557(d) (1), on ex parte communications in agency proceedings.
Ex parte communications between an interested person and a
member of the agency, administrative law judge, or employee who
is or may -reasonably be expected to be involved in the
decisional process of a proceeding are prohibited.

The Federal Power Commission recently broadened its rules
against ex parte communications to clarify that those rules
(18 C.F.R. 1.4(d)) apply not only to those participating in a
decision, but also to all FPC employees, in order to assure
fairness in its proceedings (Order No. 479, April 6, 1973).

It may be noted that the applicable provisions of the Enrolled
Bill are thus narrower than the Commission's rules, using
the standard of those involved only in the decisional process.

Sincérely yours,

/‘ 28 (21&// t¢ :J\o'l« ™

Richard L. Dunham
Chairman

Attachment:
Order No. 479



NATIONAL LABOR RELATIONS BOARD-

Washington, D.C. 20570 ;

Mr. James M. Frey

Assistant D «~ ector for
Legisla:zive Reference

Office of Management and Budget

Washington, D,C. 20570

Dear Mr. Frey:

In accordance with your request, we have reviewed enrolled Bill S.5 with
respect to its applicability to this Agency.

As you are no doubt aware, the National Labor Relations Board implements

the National Labor Relations Act, as amended; cur primary functions being

to determine the representative status of labor organizations and whether
unfair labor practices have been committed. Ours is a quasi-judicial
Azency whose proceedings are conducted in accordance with the Administrative
Procedure Act and our final agency decisions are published as a matter of
public record.

The Bill provides that meetings of agencies shall be open to public
observation but in Section 552b(c)(1l0) an exemption is set forth for
"formal agency adjudication pursuant to the procedures in 'sectiom 554 of
this title'". As a consequence, the Bill praoperly provides an exemption to
this Agency for the conduct of its quasi-judicial functions.

The Bill further provides in Subsection (d)(4) that agencies who may
properly close their meetings to the public may provide by regulation
for the closing of such meetings where members of the agency vote to
close such meetings, provided that a copv of the vote of each member is
made available to the public. The Bill further requires a certification
by the General Counsel or chief legal officer that in his or her opinion
the meeting may be closed to the public and shall state each relevaat
exemptive provision.

Our major objection to the enrolled Bill therefore, is that since our
meetings are properly exempted from the "open meeting'' requiremenc, it

is unnecessarily burdensome to require the Agency to comply with procedural
requirements, e.g., the promulgation orf regulations, the certitication and
the recorded vote of the Board Members.



In sum, we foresee no major interference with this Agency's operations as

a quasi-judicial agency which would warrant our recommending that this

Bill be vetoed despite our conclusion that the Bill would have been

better structured had it provided a complete exemption for quasi-judicial
agencies. -Despite our reservations about the procedural requirements noted
above which = previously voiced to Congress, we have no objection to

the Preside: - 's signing of the Bill.

Sincerely,

= - ) o= — 1 ?
e Pyt [ e
Betty Southard Murphw ",
Chairman s

J
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Washingion, D C - 20534

CHice of
Chairman .

Zenwtember 3, 13276

Mr, James M. Frey

Assistant Director for Legislation
Office of Management and Budget
Executive Office of the President
Washington, D.C, 20503

Dear Mr, Frey:

This is in reply to vour request for the National Transportation
Safety Board's comments on S,5, an enrolled bill "To provide that
meetings of Government agencies shall be open to the public, and
for other purposes'.

The Safety Board does not recommend that 5.5 be disapproved.

Your thoughtfulness in soliciting our views is greatly
appreciated,

Sipcerely yours,

Webster B, Toddy Jr.

Chairman

cc: Honorable Warren G, Magnuson fonorable Juhn J., McFall

Honorable Dirchr Davh donorable Harley Q. Stasgers

k1
i

it
Honorable Robert . Jones Honorable Jack Brooks
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LAW DEPARTMENT
Waeshingten, DC 20260

September 7, 1976

Mr. James M. Frey

Assistant Director for Legislative Reference
Office of Management and Budget

Washington, D.C. 20503

Dear Mr. Frey:

This responds to your request for the views of the Postal
Service with respect to the enrolled bill:

S. 5, "To provide that meetings of Government agencies
shall be open to the public, and for other
purposes.” '

1. Purpose of Legislation Section 3 of the bill would
as it Pertains to the add a new §552b, concerning open
Postal Service meetings, to .title 5, United
; States Code. The bill would
amend 39 U.S.C. §410(b) (1) to
apply new §552b to the Postal .
Service.

With certain exceptions, this part
cf the bill would require

every portion of every meeting

of a collegial body heading an
agency, such as the Postal Service
Board of Governors, to be open

to public observation. The
members of the agency might vote
to close a meeting to preserve

the confidentiality of ten tvpes
of information specified in the
bill. The agency would be
required to maintain a complete
transcript or electronic recordina,
or in some cases a detailed sct
i of minutes, of each meeting or
portion of a mecting closed teo

the public. The bill would also

tablish d'tailed requirements

for the publication of infeormation

oncerning a meeting, as well as
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the votes of members on any
proposal to close a meeting.

Section 4 of the bill would

add a new §557(d), dealing with

ex rarte communications, to

title 5, United States Code.
Although chapters 5 and 7 of

title 5 are generally inapplicable
to the Postal Service under

39 U.S.C. §410(a), new sub-
section (d) would apply to certain
Postal Service proceedings,

such as those concerning mail-
ability, and to rate and classifi-
cation hearings conducted by

the Postal Rate Commission,

which are specifically subject

to 5 U.8.C.- §5556 and 557.

Except as otherwise authorized

by law, new subsection (d) would
forbid interested persons and
agency personnel to make or cause
any ex parte communications
relevant to the merits of an
agency proceeding under 5 U.S.C.
§557. Any agency member who
received or made a prohibited
communication would be required

to place it on the record of the
proceeding. Furthermore, the

bill would amend 5 U.S.C. §556(d)
to permit an agency to consider

a violation of the rule against

ex parte communications sufficient
grounds for a decision adverse

to a party who knowingly committed
the violation.

Section 5 of the bill would amend
5 U.5.C. §552(b)(3), dealing with
freedom of information, to narrow
cne of the criteria for withholding
information from public disclosure.
As anended, the "third exemntion”

of the Praedom of Information. act
would cover information specificall
xemeted from disclosure e !
only i1f the statute (a) left no
Giscretion on the issue, or (b)
established particular cri ia
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for withholding or referred to
particular types of information
to be withheld. It does not
appear that this provision would
impair the effectiveness of

39 U.S.C. §5410(c) or 412,
concarning the disclosure of
par+vicular types of information.

Section 5 of the bill would

also amend the Federal Advisory
Committee Act to permit meetings
of advisory committees to be
closed only for the reasons which
would permit the closing of an
agency meeting under new 5 U.S.C.
§552b(c). Although this amend-
ment,. like the Federal Advisory
Committee Act itself, would not
specifically apply to the Postal
Service, we anticipate that the
Postal Service would voluntarily
comply with the spirit of its
provisions.

2. Position of the The Postal Service does not
Postal Service oppose the enactment of this
measure. Compliance with the
provisions of new 5 U.S.C. §552b
will be complicated and somewhat
burdensome, but we do not believe
, that the new "sunshine" law
o would impair the power of the
Board of Governors to direct the
operations of the Postal Service. -

3. Timing We have no recommendations regarding
; the timing of Presidential action
on this measure.

4. Cost or Savings We have no reliable estimate as
tec the cost of this measure,
although it is likely that it
will increasc the administrative
expenses of the Board of Governors.



5.

Recommendation of
Presidential Action

-l e

The Postal Service does not
object to Presidential approval
of this measure.

Sincerely,

A A i
éc [(./ LM/;\ N
W. Allen Sanders

Assistant General Counsel
Legislative Division
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NATIONAL SCIENCE FOUNDATION
WASHINGTON.DC 20550

ref
: September 7, 1976

OFFICS OF THE
C RE:TOR_

Mr. James M. Frey

Assistant Director for
Legislative Reference

Office of Management and Budget

Washington, D.C. 20503

Dear Mr. Frey:

This refers to your request of September 2, 1976, for the
comments of the National Science Foundation on the Enrolled Bill S. 5,
the "Govermnment in the Sunshine Act."

The National Science Foundation has no objection to approval of
the bill. Although the bill would substantially affect the National
Science Board, the activities of the Board can continue unimpaired
if reasonable interpretations prevail.

A considerable part of the work of the National Science Board
consists of review and deliberations concerning proposed research
projects looking to Board approval. We believe that authority would
exist under subsection (4) to close those portions of meetings devoted
to such review and deliberations. Under the Freedom of Information Act
the Foundation has consistently protected documents pertaining to
research project applications because of the proprietary and privacy
interests in those proposals. Under the Government in the Sunshine Act
the comparable authority to close meetings would seem applicable when
proposed research projects are considered.

We also believe that Board deliberations .concerning budgets not
yet submitted to the Congress may be closed under subsection (c)(9)(B).
The bill is inexplicit on this point, however, and we would be most
interested in OMB's view of its impact on budget deliberations.

Further, the bill would amend the Federal Advisory Committee Act
to repeal the use of exemption 5 as a basis for closing Federal
advisory committees. We believe that the National Science Foundation
can operate its various advisory committees consistently witiu the
bill's provisions. .The Foundation has often used advisory committees
or panels for research project proposal review. The Foundation has had
adequate basis to close the meetings of such committees or panels
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where necessary because of the trade secrets, privileged commercial or
financizl information, and privacy rights involved in the review of
proposals. These factors have compelled the closing of meetings
independently of exemption 5, and we expect that they would continue to
do so in most situations. We note in this connection indications in the
Conference Report that a subcommittee of. the Senate Government Operations
Committee plans to continue an inquiry into possible NIH peer review
problems. Because NSF uses similar peer review procedures, NSF will
wish to participate in Executive Branch advice to this subcommittee,

If events prove our interpretations of the bill to be inaccurate,
we are concerned that the functioning of the National Science Board
could be impaired. For this reason we recommend that the Office of
Management and Budget monitor experience with the bill in NSF and other
agencies to determine whether amending legislation should be proposed,

Sincerely VOours,

Ri chard C. Atkinson
Acting Director



A it DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE
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The Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Lynn:

Tris 1s in response to your request for a report on S. 5,
ar. enrolled bill "To provide that meetings of Government
agencias shall be open to the public and for other purposes."

If enacted, the bill will materially diminish our authority
to safeguard hitherto confidential information of a
personal character collected in the administration of the
social security system. Except where disclosure is a
"clearly unwarranted invasion of personal privacy", the
bPill will compel the Department to accommodate, for example,
inguiries as to an indivicdual's medical condition, wage
history, amount of benefit entitlement, past and present
places of employment or residence, current or previous
marital or dependency status, or date of birth.

Accordingly, in the interest of protecting the privacy

of the enormous number of individuals who are covered by

the social security system, particularly with respect to

the intensely personal medical material developed in

social security disability claims, we strongly recommend
that the President return the bill to the Congress without
his approval. Because the bill primarily bears on
requlatory agencies, there may be considerations in its
support of which we are not fully cognizant. If so, we
would sucgest that the President make clear in an appropriate
statement that his concern is wholly for maintaining the
privacy of persons, particularly the disabled, who have been
compelled to disclose information to the Government; and
that he would welcome the opportunity to sign a revised

bill that is appropriately modified to incorporate this

caoncern.
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The Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Lynn:

This is in responsé to vour request for a report on S. 5,
an enrolled bill "To provide that meetings of Government
agencies shall be open to the public and for other purposes.”

If enacted, the bill will materially diminish our authority
to safeguard hitherto confidential information of a
personal character collected in the administration of the
social security system. Except where disclosure is a
"clearly unwarranted invasion of personal privacy", the
bill will compel the Department to accommodate, for example,
inguiries as to an individual's medical condition, wage
history, amount of benefit entitlement, past and present
places of employment or residence, current or previous
marital or dependency status, or date of birth.

Accordingly, in the interest of protecting the privacy

of the enormous number of individuals who are covered by

the social security system, particularly with respect to

the intensely personal medical material developed in

social security disability claims, we strongly recommend
that the President return the bill to the Congress without
his approval. Because the bill primarily bears on
regulatory agencies, there may be considerations in its
support of whicn we are not fully cognizant. If so, we
would suggest that the President make clear in an appropriate
statement that his concern is wholly for maintaining the
privacy of persons, particularly the disabled, who have been
compelled to disclose information to the Government; and
that he would welcome the opportunity to sign a revised

bill that is appropriately modified to incorporate this
concern. . '



The Honorable James T. Lynn

The enclosed statement explains the legal basis for our
recommendation.

If, despite that recommendation, the President determines

to sign the bill, we urge that his signing statement include
both an expression of his grave concern at the threat to

the personal privacy of the many millions of persons whose
social security records may, in consequence of the bill,
beceme public knowledge, and a recommendation that the
Congress act to repeal this portion of the bill before

its effective date.

Sincerely,

Enclosure



EFFECT OF ENROLLED BILL S. 5 ON THE CONFIDENTIALITY
OF SOCIAL SECURITY RECORDS

Section 552(a) (3) of title 5, United States Code, requires
the Department, in common with other agencies of the
Federal Go~:rnment, to make its records promptly available
in response to a request from any person. However, the
requirement does not apply to matters that fall within

any of a number of exemptions established by section 552(b).
One oI those exemptions, section 552(b) (3), is for matters
"specifically exempted from disclosure by statute".

One such statute, section 1106 of the Social Security Act,
prohibits the disclosure of virtually any records developed
under the Social Security Act, except as the Secretary may
by regulation provide otherwise.

Because section 1106 authorizes the Secretary to make exceptions
to its prohibitions, and does not specify criteria applicable

to those exceptions, there were some who had contended that the
section did not meet the above-quoted section 552(b) (3) criterion.
That is, it had been argued that the matters reached by

section 1106 were not, given the reach of the Secretary's
discretion under it, specifically exempted from disclosure.

In 1975 the Supreme Court rejected an identical contention

with respect to a Federal Aviation Act provision in the case

of Administrator, FAA v. Robertson.

In response to that decision, section 5(b) of S. 5 would
amend section 552(b) (3) to exempt from disclosure matters
otherwise specifically exempted from disclosure by statute
only if "such statute (A) requires that the matters

be withheld from the public in such a manner as to leave no
discretion on the issue, or (B) establishes particular -
criteria for w1thhold1nq or refers to particular types ot
matters to be withheld.

The Joint Explanatorv Statement of the Committee of Conference
observes, "The conferees intend this language to overrule

the decision of the Supreme Court in Administrator, FAA v.
Robertsoh . & -« Another example of a statute whose terms

do not bring it wi H’" *H‘v excmpticit is section 1106 of

the Social Security Ac fat poNEbhn
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Despite this amendment, section 552(b) would continue, in

some degree, to protect sccial security records. Section 552(b) (¢°
exempts from disclosure matters that are "personnel and medical
files and zimilar files the disclosure of which would

.;3

constitut.-a clearly unwarranted invasion of persconal privacy.
This exempztion is narrow in several respects. First, under

a decision of the Supreme Court of April 21 of this vear in
vartment of the Air Force v, Rose, the exemption for

scnnel and medical files is not absolute. Like the

imilar” files to which the section refers, personnel and
1les must be disclosed when not a clearly unwarranted
invasion of zersonal privacy. Second, the word "clearly" nmust
be given welght. Thus, for example, should a credit card
company seek to verify information supplied to it by an
applicant covered under social security, it is debatable
whether the Department could refuse to supply the individual's
wage record on the ground that the privacy invasion is clearly
unwarranted. Similarly, should an individual seek employment
in circumstances in which his health was legitimately in
guestion, it is far from certain that we could deny to his
prospective employer information as to whether the individual
has at any time filed a claim for disability insurance, or the
basis for that claim.
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Ir o N 2 Foderai Hame Loan Pank Systemn

Federal Home Loan Bank Board

Federal Horne Lhran Mortgage Carporation

i 2
£ ¥: g ! Federal Savngs and Loan Insurance Corpotation
FR 5 SR Ui g5 ¢

September 7, 1976

°

dr. James M. Frey

Assistant Director for
Legislative Reference

Utfice of Management and Budget
washington, D.C. 20303

Dear Mr. Frey:

Tnis is in response to your Enrolled Bill Request of
Septemoer 2, 1976, concerning S. 5, the "Government in the
Sunshine Act". .

The major thrust of the "Government in the Sunshine Act"
15 contained in section 3 cf the enrolled bill which would
add a new section 552b to Title 5 of the United States Code.
This proposed section provides that except where an agency
properly determines that a portion or portions of its meetings
will disclose information relating to one or more of ten
categories of information described therein, every portion
of every meeting of an agency shall be open to public
observation., Section 3 further contains some highly technical
procedural requirements intended to implement and enforce
this openness rule. Section 4 and 5 of tne enrolled bill
relate orimarily to ex parte communications in formal agency
adjudicatory proceedings, and conforming amendments to
other acts, respectively. wnile the Federal Home Loan
Bank 3oard nas no objections to sections 4 and 5, it cannot
support Section 3 as it would apply to the Board.

Section 2 of the enrolled bill, captioned "DECLARATION OF
POLICY" states, in part, tnat "the public is entitled to the
fullest practicacvle inforunation recarding the decisionmaking
process of the rFedercl Governaent” and that "it is the purnose
of this Act to provide the puplic with such information while
protecting the riynts or tne indiviguals and tne ability of
tiie Government to carry out its respoansibilities", The Board
believes taese obJectives clearly merit emphasis, ana the
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puplic interest in "open government” is clear. Nevertheless,
it is our judgment that Section 3 of the enrolled bill

is too tightly drawn; it shoula emphasize nrincinles or
standards of ogenness rather than procedures whnich will
insvitably delay the discharue of this agency's statutory
ooligations. 1In general, a better balancing of competing
policy considerations would bz in tne nublic interest. we

do not see a compelling ne=d for general codification of

this important and scnsitive acrea, esoaciallv as the bill
would affect the operaz:ions of tie Boardu. As we have stated
1n commenting previcusly on a oredecessor bill, sunsnine can
indeed pe salutory; excessive exposure or inadeguate protection
against it can be harmful as well.

In the Board's view, the ovnen forum, however attractive

in cocncept, is set forth: in Section 3 of the bill in such
fasnion as to give this agency serious concern., AsS you are
aware, tne responsibilities of tne Federal Home Loan Bank
Board involve complex and sensitive obligations concerning
housing finance ana consumer 3avings, These responsibilities,
if tney are to be effectively dischcrged, require that the
Board be aole to explore and discuss freely, inter se, with
1ts staff, with other government agencies, and with the
organizations and individuals concerned, the various avenues
and approaches that are possible, and their resoective
strengths and weaknesses, as they bear on the oublic interest
and tne individual welfare of the institutions or persons
affected. To explore avenues and avgroaches, agency memders
should be alloweu to engage in informal work sessions during
which discussions of various innovative proposals are discussed
prior to public scrutiny. These informal work sessions are
spontaneous and invite frank discussion of positions wnhich
may be ultimately modified or abandoned. The Board would
like to stress that because of the broad definition of
“meeting" contained in the bill, informal work sessions of
tnis sort, which are at tne very neart of an agency's work,
are strongly deterrea if not virtually destroyea. An
ovportunity to discuss ana seriously consider various policy
ontions, prior to public presentation of agancy nositions,

is necescary to the discharge of tne Board's responsibilities
and. serves the public interest.
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Indeed, the open forum concept itself presupposes the
opportunity for reflection and consideration orior to a public
airing of views. Section 3, by reaching deep into the
gecision® <ing process of the Board, goes too far in the
directioc ™ »f public disclosure at the expense, we believe,
of frank, sometimes contested, oresentation of staff recom-
imendations, or differences of approach among agency mempers
theanselves prior to final decision. We ask the President
to consider wnetner tne disclosurs of agency discussion
at tnhe early stage requirea by the bill truly s=srzes the
puplic interest, We ars not, by any means, suggesting that
agency decisions should not bs subject to searching scrutiny,
but by reaching far beaind agency decisicns, tne oresent
bill, we believe, presents the real possibility of naraxing
the effectiveness of this agency in meeting its statutory
responsioilities and, we assume, tne effectiveness of other
agencies as well. ;

In addition to acting as a damoener to free and full
discussion, prior to final decisions, the procedural con-
straints of the present 2ill could lesad to delay in taking
the preventive action waicn is so integral a part of this
agency's oversight of financial institutions. Problems
requiring immediate Board attention may not be addressed
until a majority of the members of the agency determine by
recordea vote that agency business requires that the seven
days advance public notice requirement be dispensed witn.
dMeetings entitled to be closed under one or more of the ten
exenptive provisions require certification by the General
Counsel or cnief legal orfficer of the agency. A stenographer
or electronic recoruing device would be required. These nro-
cedural contraints would almost certainly delay agency action
in some instances. Sucn delay would be clearly contrary
to the public interest.

Tne public'’s rignt to know of agency actions should not
be considerea an absolute right to reach into the very
earliest, often tentative discussions of agency action, but
must pe temperea witin tne aeiands of efficlent agovernment
and the need for the free flow of ideas within agencies.

For these reasons we resvectfully urae the President to reject
the present bill in favor ot a more balanced approach.

Sincerely,

LIS -

wwting General Counsel



Sl THE SECRETARY OF COMMERCT
o VVashington, D.C 20230

Honorable James T. Lynn
Director, Office of Management and Budget
Washington, D. C. 20503

Attention: Assistant Director for Legislative Reference
Dear Mr. Lynn:

This is in reply to your request for the views of th1s Departmert
concerning S. 5, an enrolled enactment

"'To provide that meetings of Government agencies shall be’
open to the public, and for other purposes."

This enrolled enactment (to be cited as the '""Government in the
Sunshine Act'') has as its principal purpose a requirement that
meetings of agencies headed by two or more members, a majority
of whom are appointed by the President, with the advice and consent
of the Senate, shall generally be held in public.

The principal concern of this Department is with section 5(b) of
the bill, totally unrelated to the main pur;Sose of the bill, which would
amend the Freedom of Information Act to modify drastically the exemp-
tion from that Act contained in section 552 (b)(3) of title 5 United States
Code. The existing (b)(3) exempts from the Freedom of Information
Act matters which are "specifically exempted from disclosure by
statute''. Section 5(b) would add to that language the following: ''(other
- than section 552b of this title), prov'ided that such statute (A) requires
that the matters be withheld from the public in such a manner as to
leave no discretion on the issue, or (B) establishes particular criteria
for withiholding or refers to particular types of matters to be withheld;"'.

Unlike the passage of the Freedom of Information Act in 1906, and
the amendments thercto in 1974, which werec preceded by extensive
motice, hearings, and debate, this amendment was adopted by the Con-
ference Committee as a tag on to another different statute, without
similar opportunitics for comment and consideration of its effect on
governmental operations in relation to the confidential information
which it recelves from 1ts citizens. Tius change in the (b)(3) excempts

\
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affects over 100 statutes which were enacted into law over a number
of years when prior Congresses deemed that confidentiality should
be applied. Some of these statutes are administered by this
Department.

The Department believes that the impact of this change would
warrant a veto by the President were this the sole aspect of legis=-
lation involved. However, the President may determine that the open
agency meeting provisions of the bill are so important that he must
give it his approval. We are enclosing a statement which we urge
that the President use in a signing statement on the bill, and urge
that amendatory legislation with respect to the (b)(3) Freedom of
Information Act exemption be given the highest priority.

Enactment of this legislation may require additional appropriations
to the Department, the amount of which cannot now be estimated because
of the impossibility of estimating the number of additional requests for
information which will be received and may have to be litigated under

“the revised (b)(3) exemption.

Sincerely,

Elliot L. Richardson

Enclosures



DRAFT PRESIDENTIAL MESSAGE

While I wholeheartedly endorse the Government in the Sunshine
concept embodied in this legislation, [ must object strongly to
section {(54b} of S, 5, a provision which is totally unrelated to the
main provision of the bill.

That section of the Act amends exemption (3) of the Freedom of
information Act (3 USC 552(b}{3}) in a manner that brings into ques-
tion confidentiality provided to information contained in documents
submitted to the Government under more than 100 statutory provisions
over many years.

Unlike the passage of the Freedom of Information Act in 1966, and
the amendments in 1974, which were preceded by extensive notice,
hearings and debate, this amendment to the Freedom of Information
Act contained in 8. 5 waé adopted by the Conference Committee as a
tag on to other legislation, without affording similar opportunities for
consideration and comments from interested Government agencies and
affected members of the public to inform the Congress of its effect,
This procedure of the Congress clearly seems anomalous in the develop-
ment of legislation to provide for "Government in the Sunshine' by the
Executive Branch.

Enactment of this amendment to the Freedom of Information Act
opens to question provisions of law holding confidential materials
submitted ta the Government by individual citizens and oz'ganfzatiﬁns
under various programs on a veluntary or, under some circumstances,
on a mandatory basis. This need for confidentiality was carefully con-
sidered by many past Congresses in enacting numerous statutes, and
found necessary or desirable., Clearly, it is not fair to require the

American public to supply information of a confidential nature to the

-



CGovernrment under penalty of law or not without a guarantee by the
Government that such information will continue to be held on a con-
fidential basis. Section 5(b) could be construed as applying to infor-

mation already collected and in the hands of Government agencies under

such pledges of confidentiality. Such a retroactive breach of the

rovernment's word is to my mind unconscionable.
This legislation would allow the questioning of that pledge of
confidentiality. Accordingly, I am unable to approve this provision
b <)

0f S. 5 and urge the Congress to reconsider its ill-advised action

-

on this section.



Freveral laatume Commissian

o ashington 0. ¢, 38373

Office of the Chatrnan September 7, 1976

Honorable James T. Lynn, Director
Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Lynn:

This is in response to your memorandum request of September 2,
1976, for the views of the Federal Maritime Commission with
respect to S. 5, an enrolled bill

To provide that meetings of Government agencies
shall be open to the public and for other purposes.

Although conceptually there may be laudable features in
S. 5, an analysis of its overall practical impact leads to the
conclusion that in many instances quite the opposite of its
intended effect could well result.

For example, public participation in Commission'meetings
to deliberate and to reach adjudicative decisions would destroy
many of the due process protections for parties now provided
in the Administritive Procedure Act. Even if the public's
presence were passive, such presence in and of itself would
almost certainly impede a full and candid exchange on all
aspects of the matter before the Commission. When the
Commissioners sit in their quasi-judicial capacity, staff
opinions and recommendations, internal memoranda, financial
and business records of a confidential nature (including
privileged rate data) and trade secrets are fully discussed.
This is especially true in domestic offshore cargo rate cases,
but other examples include doliberations on intermodal proceedings
having environmental overtones and proceedings involving the
level of military cargo rates under Commission General Order 29.
Additionally, Commission actions undertaken to comsider the
issuance or revocation of freight forwarder licenses and
certificates of financial responsibility for oil pollution and



passenger vessels often require the consideration of such
sensitive data and information which, if indiscriminately
‘revealed, could seriously prejudice the party involved --
whatever the outcome of the proceeding itself.

Furthermore, we believe the "goldfish bowl" objectives
of S. 5 would lead to serious impairment of the Commission's
ability to obtain information on a confidential basis
concerning possible illegal activities on the part of
carriers or conferences. The Commission must, perforce, rely
principally upon such investigative leads in carrying out its
statutory mission to prevent malpractices in our ocean-borne
coumerce. Fearing subtle reprisals by carriers if their
communications with the Commission were subjected to public
disclosure, shippers (and, indeed, other carriers) would most
likely find it in their best interests to abide by a code of
self-protective silence.

Perhaps of equal mischief are the more basic administrative
pitfalls that passage of S. 5 would nurture. The seven-day
public notice requirement would greatly limit the flexibility
needed by the Commission in scheduling meetings. The closed
meetings exception in S. 5 would be of little practical use to
the Commission in its normal course of business. Moreover,
requirements for verbatim records at closed meetings would
impose additional expenses which no agency, particularly one
as small as ours, should have to bear, nor should taxpayers be
taxed further to support, at a time when all Federal agencies
are being asked to cut their budgets.

In conclusion, it is our belief that any possible benefits
to be derived from additional public participation or presence
under the provisions of S. 5 are greatly outweighed by the
burdens and detriments its enactment would impose upon the
Commission in conducting our primary reculatory responsibilities.
Nonetheless, despite our serious reservations about the
resultant effects of this legislation upon implementation, we
do recognize the strong public and Congressional support the
bill has received since its inception.

Sincerely vours,
K&'\QSE b oy

Karl E. Bakke
Chairman



NATIONAL MEDIATION BOARD
WASHINGTON, D.C. 20572

September 7, 1976

Mr, James M, Frey

Assistant Director for Legislative Reference
Office of Management & Budget

Washington, DC 20503

Dear Mr. Frey:

We are hereby forwarding our comments with respect to S, 5,
"Government in the Sunshine Act'', as requested by your September 2,
1976, memorandums.

The National Mediation Board continues to unqualifiedly support
‘he intent of S.5 as expressed in the Section 2 Declaration of Policy clause,
¥ithout question, the public should be afforded the fullest practicable
information concerning the decision making processes of the Federal
Government, However, we have distinct reservations whether the present
language of S.5, as a practical matter, can be applied to this Board without
adversely affecting the ability of the Government to effectively carry out
its responsibilities. We frankly believe that the overall impact on the public
associated with this legislation will be considerably more detrimental than
beneficial.

Notably, in view of the sensitive nature of this agency's labor
mediation responsibilities, it is frequently necessary for Board meetings
to be convened on a prompt ad hoc basis, This condition, as well as the
generally sensitive subject matter of Board deliberations, could well make
application of the Bill's advance notice and public access requirements
damaging to the Agency's effectiveness, For this reason, we have previously
recommended that the National Mediation Board be exempt from the coverage
of 5.5 and here reiterate such recommendation,

We trust these comments will be helpful to your consideration of
potential Executive Branch response to S, 3,

Rowland K, Quinn, Jr.
Executive Sccretare



STAMT aTTORNEY GENERAL
LEC I3 ATIVE AF- AR

Departwent of Justice
flashington, 0.C. 20330

eptember 7, 1976

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D. C. 20503

Dear Mr. Lynn:

In corpliance with your request, we have examined a facsimi
of the enrollced bill (S. 5), "To provide that meetings of Govern-
ment agencies.shall be open to the public, and for other purpose-

The main provision of this bill would require that, subject
to specified exemptions, meetings of certain Federal agencies
headed by a multi-member body be open to public observation.
This section would impose requirements concerning such matters
as procedures for closing meetings, notice of meetings, and the
making of verbatim transcripts or recordings of closed meetings.
Also, provision is made for lawsuits challenglng compliance
with the various requirements.

Another major portion of the bill would regulate "ex parte
comnunications' in certain types of administrative proceedings,
that is, adjudication and rule making required to be determined
on the record after opportunity for an agency hearing. These
provisions would apply to all agencies (as defined in the Ad-
ministrative Procedure Act, 5 U.S.C. 551(1)), including those
not headed by a multi-member body. The bill would prohibit,
subject to limited exceptions, the making, by agency personnel
or other interested persons, of ex parte communications relevant
to the merits of a covered proceeding and would provide for
sanctions for violation of the prohibitions.

Another provision of the bill would amend -- and narrow
snmewhat -~ the exemption of the Freedom of Information Act,
5 U.S5.C. 552(b)(3), tfor material specifically exempted from
dlsclosurc by statute, The bill would also amend subsection
Jd0(d) of the Federal Advisory Committee Act, 5 U.S.C. App. I
(1975 Supp.). so that it would provide that the grounds for
closing advisorv committee meetines are those set forth in
the bill with regard to agency meetings.



Except for the provision regard:nrr the issuance of regu-
lations covering the open-meeting provisions, the bill would
take effect 180 days after its enactment.

In our opinion, it is likely that implementation of the
open-meeting provisions would cause considerable practical
difficulty for many affected agencies. A particular source
of concern is the broad and unclear definition of "meeting,""
proposed §552b(a)(2). The definition refers to "the delibera-
tions of . . . [a quorum of agency members] where such de-
liberations determine or result in the joint conduct or dis-
position of official agency business . . . ." Among the
issues presented by this definition are the meaning of '"de-
liberations" and the meaning of "joint conduct or disposition
of official agency business.'" What restrictions are to be
placed upon' informal, unplanned discussions among the requisite
number of agency members? Perhaps, such matters could be
adequately dealt with in implementing regulations. It should
be noted that the policy section, §2, states, inter alia, that
the purpose of the bill is to prov1de ‘information to the pub-

lic "while protecting . . . the ability of the Government to
carry out its responsibilities."

Most of the exemptions set forth in proposed §552b(c)
parallel those of the Freedom of Information Act, but the
exemptions are unclear in a number of respects. For example,
how is an agency to determine that opening a meeting is likely
to "disclose information the premature disclosure of which
would . . . be likely to significantly frustrate implementation
of a proposed agency action” (§552b(c)(9)(B))? Further, the
exemptions do not give adequate welcht to the policies under-
lying the Freedom of Information Act's exemption for internal
advice giving, 5 U.S.C. 552(b)(5).

The procedural provisions could hamper the functioning
of various agencies, because of the time involved in com-
plying and the bill's interference with informal dealings
among agency members. The transcript or recording require-
ment could also result in substantial expense for some agen-
cies. Another significant cost of implementation would be
the expense of defending the lawsuits which are certain to
arise.

A constitutional issue is raised bv a possible applica-
tion of the bill's judicial-review provisionm, §552b(h)(1).

ro



It would provide that "any person' may “ring a lawsuit
challenging compliance with the cpen-meeting requirenents.,
Nothing in the bill states that the plaintiff must have been
aggricved by the alleged violation. Article IIT of the
Constitution limits the jurisdiction of the Federal courts
to "cases" and 'controversies.'" One aspect of these con-
cepts is -.hat there be an actual controversy betwcen the
parties. Thus, in some suits which would be permitted by
the bill's languaze, e.g., a suit by a person who does not
allege that he would have attended a closed meeting or that
he was otherwise affect

assert that the matter i

2.0 (0
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>

-

outside the jurisdiction of the
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Federal courts. We do not-sugzest, however, that the judicial

review provision is unconstitutional on its face.

Except for the matter of defending lawsuits arising
under the bill, its enactment would have relatively little
effect upon che Department of Justice. Accotrdingly, with
regard to the question whether the bill should receive Execu-
tive approval, we defer to agencies more directly affected
by it.

Sincgrely,

égéaikf2£11j2§ézg::’525243J4£L~v

Michael M. Uhlmann
Assistant Attorneéy General
Office of Legislative Affairs

by the closing, the Covernment could



wWashington Post
Tuesday, September 14, 1976

Citing Need for Openness,
Ford Signs ‘Sunshine Bill’

By Lou Cannon his opponent is out on the hustings, as
Wazhington Post Btaff Writer Carter was vesterday.



United Press International

After bill signing, Mr. Ford hands out pens to Rep. Brooks, Sen. Roth, Sén. Chiles, Rep. Fascell, Rep. Horton.






