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August 8, 1975

MEMORANDUM FOR PHILLIP BUCHEN
Counsel to the President
Re:

The effect of a Congressional vote to override
Presidential veto of S. 1849

This is in response to your request for the op~n~on
of this Office concerning the legal effect of a possible
belated Congressional override should the President veto
S. 1849, Title I of which extends the Emergency Petroleum
Allocation Act, 15 U.S.C. 751-756 (the Act). Under Section
4(g)(l) of the Act, as amended, Pub. L. No. 93-511, 88 Stat.
1608, any regulation promulgated under section 4(a) of the
Act is scheduled to terminate on August 31, 1975. 15 U.S.C.
753(g)(l). Section 102 of S. 1849, the extension of the Act
passed by Congress on July 31, 1975, states simply,
Section 4(g)(l) of the Emergency Petroleum
Allocation Act of 1973 is amended by striking out
"August 31, 1975," wherever it appears and inserting
in lieu thereof "March 1, 1976."
Since Congress has recessed until September 3, 1975,
the possibility has arisen that should the President veto the
extension, the veto may be overridden subsequent to the Act's
expiration on August 31, 1975.
For the reasonsset forth in this memorandum, we conclude
that, as a theoretical legal matter, most of the harm that
could occur during a hiatus between a veto and veto override
could be undone by subsequent retroactive revival of the Act
and regulations issued thereunder. Penalties could not be
assessed, however, for conduct occurring during such a hiatus
and this absence of enf6rcement power during that period may
serve as an incentive for some, particularly small suppliers

and local retailers, to "make a killing." Moreover~ the
problems involved in retroactively restoring controls and
enforcing such a restoration may be enormous. The resources
do not exist in either FEA or this Department to seek out and
undo each and every action taking advantage of temporary
decontrol. Further, the nature of the products subject to
regulation is such that sales consummated, shipments made or
fuel actually used cannot be reallocated or redirected in all
instances.
These practical problems cannot be avoided if a hiatus
occurs. The hiatus can be avoided, of course, by signing the
bill, under protest, or by congressional action prior to August
31, 1975. With respect to the latter course, Congress could
be reconvened either at the call of the President or at the
call of the Speaker and President pro tempore pursuant to the
terms of the adjournment resolution of July 19, 1975, a copy
of which is attached.
REVIVAL
Should an override occur after August 31, it is our view
that S. 1849, which would then become law, would revive the
Act and the regulatory authority thereunder. As stated in
Kersten v. United States, 161 F.2d 337 (lOth Cir. 1947), which
dealt with revival of the Emergency Price Control Act of 1942,
Congress may revive or extend an Act by any
form of words which makes clear its intention so to
do.
161 F.2d at 338. See also, Woods v. Cobleigh, 75 F. Supp.
125 (D. N.H. 1947). Congress' language in this case and its
passage of the bill prior to the date of expiration of the
Act render unmistakeable its intent to continue the Act's
effectiveness until March of 1976. 1/ It appears equally
clear that the regulation in effect-on August 31, 1975, was
intended to continue. Thus both the Act and its regulations
would be revived by operation of the Congressional override.
RETROACTIVITY
From the nature of the extension provision (amendment
1/ Section 1 of the Price Control Extension Act of 1946
discussed in Kersten, supra, the section effecting revival,
was in exactly the same form as the provision here at issue.
- 2 -

of the termination date which was still in the future at
the time the Act was passed) and from the legislative history
concerning the intended interpretation of the Act should a
late override be necessary, see 121 Cong. Rec. H. 7953-H.
7958 (daily ed.), it is evident that Congress intended no hiatus
in regulatory authority. Continuity, in the case of a post
expiration override, would require retroactivity. Thus the
following colloquy occurred on the floor of the House on
July 31, 1975:
Mr. Dingell. Mr. Speaker, I have a question
I would like to direct to the Chairman of the
Committee in light of the comments I have raised.
There is a possibility of a veto of this
extension. If a veto of this legislation does
occur, there is a possibility that there would
be a hi~tus or a brief period during which there
would be no authority to enforce the allocation
and price control regulations relating to petroleum
products, to supply relationships, to allocations
and to entitlements.
Mr. Speaker I am satisfied on the basis
of reading the language of S. 1849 that it is
the intent of the Congress that the extension of
the allocation Act included in S. 1849 take effect
immediately and retroactively in the event of a veto
and an override of that veto and that there be no
hi~tus or gap during which violations of these
regulations would not be subject to civil sanctionsAm I correct?
Mr. Staggers.

Mr. Speaker, the gentleman is correct.

121 Cong. Rec. H. 7954. (daily ed.)

~/

~/

Manifestations of legislative intent at the time of
the override, of course, may have a significant bearing on
this question.
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EX POST FACTO CLAUSE
In our opinion the courts will endeavor to implement
the Congressional intent that the extension be retroactive
to the extent that such intent can·be carried out without
repugnancy to the Constitution. Irrespective of the intent
of Congress, full retroactivity is not constitutionally
possible. Since Article I, section 9, Clause 3 prohibits
passage of ex post facto laws, criminal sanctions subsequently
imposed for conduct occurring within the hiatus would be
barred. Calder v. Bull, 3 U.S. 386 (1798). Furthermore
despite express congressional intent to the contrary, see
121 Cong. Rec. H. 7984 (daily ed. July 31, 1975) (remarks of
Mr. Dingell), H. 7955 (remarks of Mr. Eckhardt), imposition
of civil penalties would also be barred. Ex parte Garland,
71 U.S. 333, 373 (1966); Burgess v. Salmon, 97 U.S. 381 (1878)
Cummings v. Missouri, 71 U.S. 277, 320 (1866); Hiss v. Hampton,
338 F. Supp. 1141 (D.D.C. 1972). 3/ In our view, the private
treble damage action provided in Section 210(b) of the Economic
·Stabilization Act of 1970, as amended, 12 U.S.C. 1904, note
(incorporated by 15 U.S.C. 754) would not be available.
The ~post facto clause, however, is limited in its
application to retroactive imposition of punishment, see
Calder v. Bull, supra, and retroactive regulatory legislation
is controlled by the substantially more flexible standard of
the due process clause of the fifth amendment. Retroactive
regulatory legislation controlled by the fifth. amendment may
take two forms:
3/ Congress may impose disabilities for prior conduct if
"the restriction of the individual comes about as a relevant
incident to a regulation of a present situation, such as the
proper qualifications for a profession." DeVeau v. Braisted,
363 U.S. 144, 160 (1960). Thus if the disability has a future
regulatory effect its imposition for prior conduct excapes
ex post facto clause condemnation. However there can be no
future regulatory effect inherent in the imposition of treble
damages for conduct occurring in a unique situation such as
the potential hiatus under discussion. Retroactive punishment,
civil or otherwise, for conduct occurring during the hiatus has
no reasonable bearing upon regulation of conduct once the regulatory scheme has been reestablished.
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(1)

Attachment of new legal rights, duties or
non-penal, civil liabilities to already
completed transactions and

(2)

Prospective redefinition of preexisting
obligations, e.g., declaration that prior
contracts are henceforth unenforceable.

See Hochman, "The Supreme Court and the Constitutionality of
Retroactive Legislation," 73 Harv. L. Rev. 692 (1960). 4/
IMPAIRMENT OF CONTRACTS
There is nc~ little question concerning Congressional
power to abrogate or redefine contractual obligations
entered into prior to the passage of the legislation. As
stated in Norman v. B&O R.R., 294 U.S. 240, 307-10 (1935)
Contracts, however express, cannot fetter
the constitutional authority of the Congress.
Contracts may create rights of property, but
when contracts deal with a subject matter
which lies within the control of the Congress,
they have a congenital infirmity. Parties
cannot remove their transactions from the reach
of dominant constitutional power by making
contracts about them. ~~ The principle is
not limited to the incidential effect of the
exercise by the Congress of its constitutional
authority. There is no constitutional ground
for denying to the Congress the power expressly
to prohibit and invalidate contracts although
previously made, and valid when made, when they
interfere with the carrying out of the policy
it is free to adopt. Id. at 307-310. 5/
4/ The specific constitutional prohibition against impairment of contract rights, Art. I, Section 10, applies only to
the states, not the federal government.
5/ In reaching this decision, however, the Court recognized
that "[t]he Government's own contracts -- the obligations of
the United States -- are in a distinct category and demand
separate consideration."
Id. at 306. See Lynch v. United
States, 292 U.S. 571 (1934).
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The Supreme Court has on numerous occasions upheld the
authority of the government to enact legislation affecting
previously acquired contract rights of individuals. Thus,
in Louisville & N.R.R. v. Mottley, 219 U.S. 467 (1911),
the Court held that a lifetime pass for transportation
issued in settlement of a tort claim was no longer valid
in light of subsequent legislation which prohibited the
furnishing of railroad transportation for other than the
regular rate paid in cash. The Court reasoned:
The agreement between the railroad company
and the Mottleys must necessarily be regarded
as having been made subject to the possibility
that, at some future time, Congress might so
exert its whole constitutional power in regulating interstate commerce as to render that agreement unenforceable or to impair its value. That
the exercise of such power may be hampered or
restricted to any extent by contracts previously
made between individuals or corporations, is
inconceivable. The framers of the Constitution
never intended any such state of things to
exist. [219 U.S. at 482.]
In Fleming v. Rhodes, 331 U.S. 100 (1947), the Court upheld a post revival injunction against enforcement of
eviction orders secured in state courts after the expiration
of the Emergency Price Control Act of 1942 and prior to the
Price Control Extension Act of 1946, stating:
Federal regulation of future action based upon
rights previously acquired by the person regulated is not prohibited by the Constitution.
So long as the Constitution authorizes the
subsequently enacted legislation, the fact that
its provisions limit or interfere with previously acquired rights does not condemn it.
Immunity from federal regulation is not gained
through forehanded contracts. Were it otherwise the paramount powers of Congress could be
nullified by "prophetic discernment." [331 U.S.
at 107.]
- 6 -

Another line of cases, upholding the renegotiation of
excessive profits under war contracts and sub-contracts,
is also apposite here. In Lichter v. United States, 334 U.S.
742 (1948), the Supreme Court held that Congress could apply
the renegotiation process to private contracts between a
government contractor and its sub-~ontractors that had been
entered into prior to the passage of the legislation. In
manylower court cases, subsequent to that decision, the
right of Congress to recover excessive profits on the government's own contracts was also upheld as to pre-existing contracts against claims that such retroactive application was a
deprivation of due process under the Fifth Amendment. See
Blanchard Machine Co. v.· Reconstruction Finance Corporation,
177 F. 2d 727, 729 (D.C. Cir. 1949); Ring Construction Corp.
v. Secretary of War, 178 F. 2d 714, 716 (D.C. Cir. 1949),
cert denied, 339 U.S. 943. The Sixth Circuit, in arriving
at this conclusion stated, "It is settled law that the retroactive reach of a statute may constitutionally cover property
rights that have vested *** and also may cover payments
already received." Howell Electric Motors Co. v. United States,
172 F. 2d 953, 954 (6th Cir. 1949).
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LEGAL LIABILITY FOR PRE-OVERRIDE CONDUCT
Completed preenactment transactions can also be constitutionally reordered. Cf. Howell Electric Motor Co., supra.
While each case must be judged on its own facts to determine
whether retroactive liability for previously uncontrolled
conduct would be so harsh and oppressive as to transgress
the constitutional limitation, preenactment notice of the
intended retroactive effect of pending legislation has been
held to be an important factor. See First National Bank in
Dallas y. United States, 420 F.2d-rl5 (Ct. Cl. 1970). As
there stated, widespread and effective notice is not the
"stuff of which denial of due process cases are made." In
the legislative history cited above, Congress has made clear
its intention that there should be no hiatus in regulatory
enforcement of the Emergency Petroleum Allocation Act and
that should a late override be necessary it is the intent of
the Congress that the revived statute be retroactively
applied. Notice could be heightened by inclusion in the
President's veto message of his understanding that should
an override occur the Act would be revived retroactively and
of his intention to act under it to undo any improper
transactions occurLing in the hiatus. A similar statement
by the Federal Energy Administration would have a comparable
effect.
Furthermore, retroactivity of S. 1849, far from being
a mere unreasonable embellishment, is necessary in the Congressional scheme for the same reasons which motivated
retroactivity of the interest equalization tax in First
National Bank, supLa, i.e., were the bill to become law
without retroactive effect, a premium would be placed upon
consummation of "covered" transactions during the hiatus.
See First National Bank, supra, 420 F.2d at 730-31. In light
of the factual circumstances which would surround enactment
of retroactive controls by means of a late Congressional
override and if adequate notice of retroactivity is on the
public record prior to enactment, it would appear that
unfairness to and surprise of private parties in this case
would be at a minimum and that Congress' constitutional
power would consequently be maximized.
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PRACTICAL DIFFICULTIES POSED BY A HIATUS
The regulations under the Emergency Petroleum Allocation Act constitute a complex of allocation, pricing, and
equalization mechanisms designed simultaneously to hold
down economy-wide inflation, increase production, and
ensure equitable individual allocation and pricing~ See
attached affidavit. Examples of major potential distortions which could arise as the result of interim decontrol
include disposal of supplies at uncontrolled prices leaving
no supplies remaining to be allocated when controls resume,
(it is not a violation of the regulations not to have a
product to allocate), quick sales at greatly inflated
prices, particularly of products such as propane where
increased price will not have a great effect on demand,
and the forming of new supply relationships.
While it may be in the perceived interest of the
larger oil companies to refrain from egregious practices
which,if reported, could influence congressional override
votes, it is unlikely that such pressures will influence
small independents. Furthermore, the situation is complicated for all companies by the possibility of stockholder
derivative suits should the companies fail to legally
maximize profits.~/
Given (1) the broad constitutional power of Congress
both to impair contracts and to regulate present conduct
and obligations on the basis of prior conduct (sales or
receipts) discussed above, (2) the context in which enactment of S. 1849 would occur, indicating congressional
intent to make the President 1 s regulatory power retroactive
to the full extent of its power and, (3) the extremely
broad regulatory authority which has been given to the
President by the Act, it is our view, based on our research
in the time available,that,in theory, the Act if revived
would probably provide power largely equal to the prior
6/
Certain existing contractual arrangements may call for
changes to be triggered by decontrol.
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mischief which it would confront, i.e., wrongs occurring
during the hiatus could, on a theoretical level at least,
probably be set right. To the extent that new supply relationships have been acquired by contract, those contracts
could be abrogated and pre-hiatus relationships could be
restored by regulations. To the extent that completed
transactions during the hiatus resulted in misallocations,
and to the extent that these misallocations were traceable, it
appears that the FEA either has present authority or could by
new regulation be given authority to order the recipient to
become a supplier of those who were supposed to receive the
allocations. Alternatively, in theory, supplies otherwise to
be allocated to the recipient of the misallocation might be
able to be diverted to those to whom the original oil should
have gone, future intake by the improper recipient might be
restricted, or an adjustment in the inventory of the seller
might be ordered. With regard to pricing violations, under
the theory advanced in First National Bank, supra, and Howell
Electric Motor Co., supra, the private cause of action otherwise available under the Act might retroactively become available for compensation for excessive charges during the hiatus.
Alternatively a refund apparently could be ordered or a reduced price to the harmed customer could be ordered until the
excessive charge is returned.
Such theoretical legal power, however, is by no means
the same thing as the ability to apply that power in the myriad
of complex and discrete transactions which potentially could
take place during the hiatus. In fact, many transactions may
not be able to be traced; marginal service stations could be
irreparably injured; oil could be transferred and burned.
While FEA could endeavor to resolve ad hoc individual situations,
the magnitude of the problem will be simply overwhelming.
Furthermore, even if every interim transactio·n were traced and
solutions were found which fit the transaction involved, there
is some danger that compliance would be litigated every step
of the wayo In.sum, for any individual case it appears to us
a solution could in time be found, but in light of the magnitude
of the problem which will arise and the time lag which will be
- 10 -

involved in remedying it, it appears that FEA will simply not
be equal to the task and that by and large harm done in the
hiatus will go largely unremedied.

,[/0_~'#~///cZJj/- '-~· //~~;F~-;-ir
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/
Marjt/C. Lawton
Acting Assistant Attorney General
Office of Legal Counsel
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UNITED STATES COURT OF APPEALS

for the·District of columbia Circuit

No. 75-1202
ALGONQUIN SNG, ·INC. , ET .AL. 1 Pet.i tionars

·;nited States Court of Appeals
far tbl District of Columbia Circuit

RlfD

.

v.
FEDERAL ENGERY ADMINISTRATION, ·Respondent

AUG 111975

HUGH E. KLINE
CI.&RX

.

No •. 75-1206

•

COMMONWEALTH OF MASSACHUSETTS AND
MICHAEL S. DUKAKIS, GOVE!mOR 1 ET AL.,

Petitioners ·

v.
FEDERAL ENERGY ADMllUST!m.TION,

...

..
Respondent

Petitions for Review- of an Order of·the Federal Energy Admiriistration
-,.

· No. 75-1281

.....

COMMONWEALTH OF MASSA~S 1 ET A'L.,..,

....

v.
Wn.LIAM -,E.:{SIMON, ET AL

Appellants

-·-

";

(o.c.

Civil 75-0129)

.

. t

.

No. 75-1282

.

.......

. 'ALGONQtn;N SNG, INC.·, ET ~.; Appellants

v.
WILLIAM E. SIMON, ET AL

(D.c. Civil Action 75-0130)
Appeals From the United States District court for the District of Columbia

Argued July 14, 1975
Decided '.i\ugust 11, 1975

.
V·

)'

,,

Baroid s·. Dondis,. of the bar of the supreme 'JUdicial court.
of Massachusetts, pro hac vice, by special leave of court, with whom William
~ Connole,' was on.the brief for petitioners in No. 75-1202
. and 75-1282. Ernest c. Baynard, III, also entered an appearance
for all peti~ioners.
Francis X. Bellotti, Attorney General of Massachusetts,
with whom James s. Hostetler, was on the brief, for petitioners in
Nos. 75-1206 and 75-1281. Albert D. Sturterant entered an appearance
for petitioners in No. 75-1281. William R. Connole, entered an
appearance for petitioners in No. 75-1206 and 75-1281.

Irwin Goldbloom, Deputy Assistant Attorney General, ·with
whom Rex E. Lee, Assistant Attorney Gene-ral and Barrie L. Goldstein,
Attomey, Department of Justice, were on the brief, for respondents"

Opinion. for the Court filed by Circuit Judc:re Tama.
Dissenting opinion filed by Circuit Judge Robb.
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. t

- . ..
..

•

.....

.....

..

·.

•·

Nos.

75~1202,

1206, 1281, 1282 - Commonwealth of Massachusetts
v. Simon

TAMM, Circuit Judge:

In these consolidated appeals,

plaintiffs-appellants Commonwealth of Massachusetts,
seek to overturn the imposition of license fees for

~

!!•

importa~

tion of oil and petroleum products as required by certain
l

Proclamations of President'I Ford and for.mer President Nixon
and as implemented tbrough regulations adopted by the Federal
Energy Administration (FEA).

Appellants assert that the

.

challenged presidential actions were beyond their claimed
statutory authority under 19

u.s.c.

§

l862(b) (1970) and

that the Proclamation. and regulations .in question were .

.

- promulgated without adherence to certain procedural prerequi•
sites.

We hold today that the executive is without sub-

stantive authority to impose license fees

o~ t~e

'··;.,

magnitude
.......

~

at issue here.
I.

..

Factual BacKground

The operative statute, 19

u.s.c.

S l862(b) .(1970),

authorizes the President to
take such act1on, and for such time, as he
deems Becessary to adjust the imports'of [an]
article and its derivatives so that • • •
imports [of such article] will not so threaten
to impair the national security.

A.

The Eisenhower and Nixon Programs

The program under which the challenged fees were imposed
was initiated in 1959 by President Eisenhower under his section
See
The so-called Mandatory Oil Import

l862(b) authority in Presidential Proclamation 3279.
19

u.s.c.

§

1862 note.

Program {MOIP) was based on a determination that foreign

,
)

2

1/
petroleum- was being imported into the Uriited States in

such quantities and at such low costs as to threaten to
impair national security by inhibiting the development
of domestic production and· refinery capacity.
.

Proclamation

.

3279 required each petroleum
importer to secure a license,
\
divided the country into five districts, and established an
import quota for each district.

The Secretary of Interior

.

was directed to allocate the quota among individuals with
an existing refining capacity or import history. Although
2/
subsequently amended ..twenty-£ i ve times,- the MO:i:P quota. system
remained in·effect from 1959 to May 1, 1973.
Proclamation 4210, effective May l, 1973,-announced by
....

.

former President Nixon, inaugerated a radical change in the
system.

~

19

u.s.c.A. s

'"•:·~,

.

~""""

1862 annat.; 38 Fed. Reg.-10725 (1973) •

•
Under this new plan, the quat~ system was abolished!

Instead,

the issuance of import licenses was conditioned• on a schedule

.

~

of license fees to be phased in during the period May 1, 1973
3/
through November 1, 1975.- The impact of the fee ·system

.

was tempered by a provision that allowed fee-free imports
up to a person's previous quota allocation; these fee-free
allocations were to be phased out gradually until 1980,
•

when license fees would be required on all imports covered
under the Proclamation.
the tariff on petroleum.

Finally, Proclamation 4210 abolished
Proc·. 4210

§

16.

..

.

..
.

.

--·

3

B.

j

The Ford Plan

Section 1862(b) authorizes presidential action only
after receipt of advice from the Secretary of the Treasury
that an article is being imported

~n

quantities or under cir-

cumstances as to threaten to impair the national security.
\

The Secretary may not transmit such advice to the President
under this section until he has made an appropriate inyestigation to determine the effects on national security, during
which he must consult with the Secretaries of Defense and
4/
Commerce and other appropriate officers.- Finally,
the
.
.
.

.

.

Trade Act of 1974, 88 Stat. 1978, --effective
January 3, 1975,
... ,.,.,. ------ .
amended section 1862(b) to include the provisio~ that ~[t]he
-~-

"

. '.

. .

.. . . •

#·-.

. ,; ...... - - -

- ;

.

~-

.

-~

-

..

-·

~-

.

·~

-

•

....

Secretary shall, if it is appropriate .and.after
,. ,
. reasonable
notice, hold public hearings or otherWis~~afford in;er~~ted
~

parties an opportunity to present information and advice
relevan~

to such

investigati~n."

On January 4, 1975, the day after

.
tn~~endment

became

effective, Secretary of the Treasury, William E. Simon;

"'
undertook an investigation to determine whether
the current
level of petroleum imports threatened national security.
a letter delegating

~e

In

investigation to Assistant Secretary

David R. MacDonald, Secretary Simon stated:
In my judgment, national security interests
require that the procedures requiring public
notice and opportunity for public comment or
hearings • • .• not be fol,.lowed in this case. I
further find that it would be.inappropriate to

..
..'Ji'

---

..

4

hold public hearings, or otherwise
terested parties an opportunity to
information and advice relevant to
gation as provided by Section 232,
by the Trade Act of 1974.

afford inpresent
the investias amended

J.A. 66 ..
Thereafter, comments·were solicited from·the Departments
of State, Defense, Interior, Commerce and Labor, the Council
'}_/
of Economic Advisors, and the Federal Energy Administ:ation •.
On January 14, 1975, Secretary
of his

investi~ation

Simo~

reported as the result

that petrolewn products were "being
s~ch

imported into the United States in

quantities .as to

threaten to impair the national security" and recommended
that

'

A.44.

appropriate action be taken to reduce imports
of crude oil, principal crude oil de~ivativ~s and
products, and related products deriv~d from""natural
gas and coal tar into the United States, to prQmote
a lessened reliance upon such imports, to reduce
the payments outflow anq to create incentives for
the use of alternative ~ources of energy to such
tmports. I understand that a Presidential Proclamation pursuant to [section 1862(b)] is being drafted
by the Federal Energy Admi~istratiGn bonsistent with
these recommendations.

.
On January 23, 1975, President Ford signed Proclamation

No .. 4341 which provided for a significant increase in'the
license fees initially imposed by former President Nixon.
First, the fee schedule announced in 1973 was accelerated to
their maximum levels of $0.21 per barrel on imported crude
oil and $0.63 per barrel on petroleum products.

Second,

Proclamation 4341 imposed supplemental fees of $3 per barrel
•

on imported crude oil and $1.20 per

....

...
p..,yp""s•a""':4....
:W!I'IIi--CMOQ"''.""'"""o;:aaa..!IIIM--MI'!:I!MIIIaU~-mo141111111~-sa~..~JOf11'31!---

~-JWi!W_,W_...,,.,...,.,..y;

barr~l

on

pet~Qleum

W...
A_W..,i2.,.,.$_..,L....
&M!
.......
J!.J...,:Z&..,<C""'G4t..,C,...........,»¥ ~·'~<"':<'_.........,.o;..,..swo-a-

-..............--.---·__ .,...
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products.

The supplemental fee on crude oil was to be

instituted in three monthly dollar steps from February
to April, while the petroleum products fee was to be
'
§/
added in March and April, 1975.
On January 27, 1975, plaintiffs-appellants filed suit
in district court. Plaintiffs, including eight states and
. .
7/
8/
their governors,- ten utility'companies,- and one member
·of congress,

y

asserted that'the fees imposed by Presidents

Nixon and Ford in Proclamations 4210 and 4341 exceeded
their authority under
of the

T~easury

19.u.s.c. S 1862(b),

that the Secretary

failed to comply with the procedural require-

ments of that section, and that the government

~ad

failed

to file a required e~vironmental impact s~atement.
"·
.
""
In a February 21st Order, the district courtround .
~

-

;

jurisdiction under 28

.

u.s.c ..: §§ 1331 and 1340 and rejected
-~

..

the contention that the action was _barred by the Tax AntiInjunction Act, 26

u.s.c.
I

•

§

7421 (1970) •· tl\lthough finding
I

.-

that appellants would suffer irreparable injury by the
r

tmplementdtion of the program, the court refused to qrant
injunctive relief.
dent!~!

authority

The court found that the scope of presiunde~

section 1862(b) encompassed the

power to impose license.. fees, "a regulatory measure enacted
for the protection of national security."
court also held that the

Secr~tary

fulfilled the procedural

requireme~ts

J.A. 290.

The·

of the Treasury had

of section l862(b) and
,..
that the failure to file an environmental impact statement

0

was excused by an "emergency situation." J.A. 293. Final
10/
judgment was entered on March 11, 1975,-- and this appeal
followed.
pursuant to
~f

On February 27, 1975, appellants also filed,

u.s.c.

1~

766(i) (2) {A), a Petition for Review

emergency regulations ~romulgated by the F~deral Energy

Administration to

-See

§

the·Ford

impleme~t

supplem~ntal

fee program.

40 Fed. ·Reg. 10437 (1975) • · In both appeals, now consoli.

.

dated, appellants renew the contentiqns made to the district
11/
court.Merits

II~

.

There is no. controversy over· the need for action to
extricate this country from its increasingly dangerous dependence on foreign petroleum.

Spending on foreign oil has
•:

increased from $2.7 billion in 1970 to .aboqt $'24 liillion in
"

1974, J.A. 187.

-

In 1973, the United States was subjected to

an oil embargo with disasteroQs economic consequenc.es.
•\.,

the district court stated:

.

As

"The grave necepsity of decreasing
...

...

our dependence on foreign oil, and developing our own domestic
'

industry an~ alternative sources of energy•was and is a
.\ ··matter ·of primary national importance."

J .A. 288-89.

Appellants do not challenge the Presidents' findings
in this area but argue that the license fee program instituted by Presidents Nixon and Ford were beyond their statutory
authority under section 1862{b).

Pointing to the statutory

directive to .. adjust imports", ·they assert· that the legislative intent behind this provision was to grant authority td

LE!L&JiZ::O£

liMB

-

sm••na , -;p a -•; :M££
. -.
.-
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impose only.direct import controls, such as quotas.

Further,

appellants.rely heavily on the recent Supreme Court decisions
in National Cable Television Association,_Inc.
415

u.s.

336 (1974) and

F~C

~·United

States,

v. New England Power£:?_., 415 U.S ..

345 (1974), arguing both that authority to impose license fees

may not be implied without a clear statutory. directive and
that the statute should be interpreted to exclude such_power
to avoid constituting an unconstitutlonal delegation.
The Government and the President point to the statutory
mandate to the President to "take such action ••• as he deems
necessary" as evidencing the broad grant of authority in
section 1862 (b).

"T.his national security authority, they
....
opine, encompasses both indirect and direc·t methods of ad.

'.~"

..

~

justing imports, and thus would include the; licens; -fee. program.

The district court

up~eld

the program, finding it

..·\.,

~

one of a number of possible actions covered in
the non-defined phrase nto adjust imports'*' contained in [section 1862(b)] and that the program
including the fee is a regulatory measure enacted
for the protection of national security. Certainly,
if th~ term includes quotas and even-a complete
embargo, as plaintiffs admit, it can responsibly
be interpreted to include imports subject to fees,
however steep.
J.A. 290.

We must disagree and instead conclude that section
1862(b) does not authorize these fees.

We reach this con-

elusion after studying the consistently explicit, well-defined manner in which Congress has delegated control over

8

foreign trade and tariffs: the Government's construction of
section 1862(b) would be an anomalous departure from that
approach.

we also find support for appellant's position

in the· legislative

hist~ry

of section 1862(b}, both during

its original passage in 1955 and its reenactment in 1962.
Finally, recent Supreme Court pronouncements mitigate against
the expansive statutory construction ·advanced by the Govern- .
•

ment.
A

Section 1862(b) was originally enacted in the Trade
Agreements Extension Act of 1955 and is currently contained
.within the Trade Expansion Act of 1962.
both these bills was to assist this

The purpose of

counfry~s
.....

economic
.....
development through stimulation and expansion of foreign
·;..,.

trade.

See,~'

19

U.s~e..
.

·;~-

§ 1801 (1970).

represent the most recent solution to a
.

which has
.,
~-

continu~d

throughout our

The statutes
struggle

polit~cal

. t

his~ory---

whether United

States trade policy should be uT.ilized to increase foreign
markets or to protect domestic industry.

The arena for

thiS debate OVer trade policy 1 the "lifeblOOd Of

0U1;

nation" 1

has been Congress, and the 1955 and 1962 Acts, along with
.the Trade Reform Act of '1974 all represent accomodations
of varying interests arrayed en both sides of the issue.
See generally Metzger United States Foreign Trade:
Present,

~Future,

6 Vill.L.Rev 503 (1961).

Past,
i ..

'·.

9

The mechanism to effectuate the policy contained in
all these statutes·is the reduction of barriers through reciprocal trade agreements between the United States and its trading
partners. _Since, naturally, Congress could not as a body
.
.
conduct barrier.reduction negotiations, that.authority was
delegated to the President within congressionally-defined
limits and made subject to well:...estabfished safeguards •.

~·

108 Cong .. Rec. 19867 (1962) (statement of Senator

~,

Humphrey).
For example, section 201 of the 1962 Act, 19
§

u.s.c:

1821 authorized the President to enter into agreements

to ease restrictions which unduly burdened the foreign trade

..

of the United States and modify existing re~tricti~qs to
.
~
12/
effectuate those agreements within specified limits.-- • ·
Similarly, section 122 of

u.s.c.

th~

..

Trade Reform Act of 1974, 19

·\.

§

2132 delegates to the President power
-·

~

..

~o

meet

balance-of-payments emergencies with duty surcharges, quotas,
or both for,.a 150 day period.
~

· from

o~r

In fact, war-may generalize

examination of the myriad of trade provisions that

congressional delegations have been narrow and explicit in
order to effectuate well-defined goals.
§§

~,

1901,_1981 (injuries to domestic injuries):·id.

2253 (import relief for. threatened domestic
§

e.g., 19
§§

injuries)~

u.s.c.
2251,
id.

1351 (modify duties within limitations of 50% of existing

10

See also
-

tariff rates.under reciprocal trade agreements).
Consumers Union of United States,

!rr£·

F.2d 136, 141-43 (D.C.Cir. 1974),

cart~

~·

Kissinger, 506

u.s.

denied,

(1975).
Fitted against this scheme, the Government interpreta-·
tion of section 1B62(b) would
gation of almost
. unbridled
tariff area.

represe~t

dis~retion

.

-

an anomalous dele-

and authority in the

The Government has invoked this section as

-

authorizing executive
abolition of a . tariff,.see Proc. . 4210,
.
supra~ and as conveying power to impose fees which would
double the revenues collected from tariffs by the United

w

States.,

Moreover; the number of ··articlefi potentially_
•:

.

covered under the umbrella of "national
.
.

·Security~

-.

Under these circumstances, such a massive

is great.

........

assertiono~·

executive authority in an a¥ea
so thoroughly occupied
by
,,
.
Congress requires careful scrutiny on our part to ascertain

.'
.

the extent of the legislative delegation.
"

~-

B

The predecessor to section 1B62{b) was first enacted
in the Trade Agreements Extension Act of 1955, 69

St~t.

162.

The problem which originally prompted the drafting of such
a provision was petroleum, which was being imported in such
amounts as to threaten domestic production.

A.voluntary

program initiated by President Eisenhower in 1954 did not
produce the desired reduction of imports.

---

11
Once the.Senate turned to the problem, however, its inquiry was not

confin~d

to petroleum, nor was the eventual draft-

ing of a generalized provision preordained.

As the Senate

Committee Report on the Trade Extension Act makes clear:
. The committee had· before it several proposals
dealing with specific commodities, namely petroleum,
fluorspar, lead, and zinc. In lieu of specific
action on each of these the co~mittee adopted an
ame'ndment which specifies that the Director of the
Office of Defense Mobilization shall report to the
President when he has reason to believe ·that imports
of a commodity are entering the·United States in
such quantities as to threaten to impair the national
security; and that the President, if he ~inds a threat
to the national security exists, shall take whatever
action is necessary to adjust imports to a level that
will not threaten to impair the national security., ·
~Rep.

No. 232, 84th Cong., lst Sess. 4 (1955) •. Remarks on the·

floor bring the history of. the section into clearer focusJ
~

.

rather than engaging in- the potentially
acrimonous
.
...... process of
.
. .....
:""'
selecting which commodities deserved protection under the
.

~

~

guise of national security atitl establishing quotas .for
each, a generalized.amendment was adopted.

5297-98

101 Cong.

(statements of Senators Flanders and Byrd).

Rec. 5298 (1955) · (statement of Senator

-

Se~

.*
Barkl-ey);

t~e i~\end:d

scope of the section was

l~ited

id. at

.

That

to direct

controls is brought out in a. colloquy between Senator
Saltonstall and Senator Byrd, the Chairman of the Committee
which produced the bill:
MR. SALTONSTALL. This is the final question
I should like to address to the Senator. The problem of oil imports is taken care of in the last
section of the bill. This gives the opportunity to •
the President to adjust imports, under restrictive
conditions or 9uotas, after a report by the D~rector ,.. ·
of Defense MOb~lization, and after a separate inde- ~
PE.mde,n.t it1ves'l;:igatJon by .the President if he believes

12
the national security· is being affected.
MR. BYRD. That is correct, except the amendment applies to all commodities: it applies not only ·
to oil, but to all commodities.
MR. SALTONSTALL. It applies to all commodities,
does it?
MR.. BYRD. Yes. In other ~..rords, ft puts other
commodities on the same basis as.agricultural cam•
modities. It simply leaves to the President the
power, fn his discretion, to decide whether to im~ ~ SUOta 9E_ to reduce the 1InPOrts •
- Id. at 5297.

(emphasis supplied).

The Government points to two statements from the same
1955 Senate floor debate as establishing that the intent
behind the Nationa~ Security Section was to give the ?resident broad authority, including the power to impose license
fees.·

Senator

B~n-~~-~t

of Utah is quoted as saying:
....

As I understand the bill, the 0DM will have
at their command the entire scope of. tarif-ts_, quotas,
_restrictions, stockpiling, and any other vari~tiQn of
these programs in order to protect a particular industry, and to meet its particul~r needs.
Id. at 5588.

When placed fn context, however, this state-

.ment offers no support for the Governmener~ position.

It

was made to point out that the Senator's home-state of Utah•s

. ..

protect~on

.....

of fluorspar would be well protected and clearly

was made in reference to the entire bill and other existing

u.s.c.

laws.

See,~, 50

u.s.c.

§§ 1336, 1338, 1351 (tariff adjustments}.

§§

98 et seq. (stockpiling); 19

The second statement the Government offers appears
more relevant.

Senator Millikin, the ranking minority

....
~

.. '

..

13

member of the committee which considered the bill, stated
that the provision
grants to.the President authority to take whatever
action he deems necessary to adjust imports if they
should threaten to impair the national security. He
may use tariffs, quotas, import taxes, or other
methods·of import restriction.
·
101 Cong. Rec. at 5299.

At first blush, this passage would

directly support the Government's
however,

blu~

its probative value.

.

several factors,

position~

First, the statement was

..

made in the somewhat self-serving posture of

~

revelation by

Senator Millikin, as_representative of Colorado which was a
~jQr

supplier

o~

coal and petroleum, .that it "was of
ame~ent

considerable importance ••• that this

provide an

•:

.

adequate vehicle for assistance to [suc.h1 indus;.tries ....
. ... '"'"
[and that he was] convinced that the proposal can-and ·will
\-Tork."

~·

Second is

OU:~7.,normal
•\,
.

-

reluctance to attach over-

riding weight to statements of individual
.

floor debates.

~, ~~

United Auto., Aircraft
~

352·

u.s.

le~islators

during

• . $'

United States

~.Asrr.

i·

Implement Workers

567 (1957); ·Banco Nacional de

Cuba~·

F.2d 166 (2d Cir. 1967), cert. denied, 390
compare Portland Cement Ass'n

Int'1 Union of

~

2f Americat

Farr, 383

u.s.

956 {1968};

Rucke1shaus, 486 F.2d 375

(D.C.Cir. 1973) (statement of sponsors entitled to weight).
~he

third factor is our recognition that the Senator's

statement is inconsistent
history recounted above.

~ith

all of the other.

l~g~slative
~

...

•

.

Plaintiffs advance the Conference Report on the 1955 ··
Act to counter any inference drawn from Senator Millikin's
statement.

Referring. to the provision, the Conferees stated
it·iS not intended to, and does not,
diminish or impair any authority the
President may nave under other law.

Conf. Rep. No. 745, 84th Cong. 1st Sess. 6 (1955).

Plain-

tiffs argue plausibly that for that conference statement to
have content., section 1862(b) cannot grant the expansive
authority the Government claims.

They conclude by invoking

the rule that committee reports are generally accorded
weight than.individual statements by legislators.
~~

~

Housing Authority of CitY:

greate~

~~

Omaha, Neb. v. United States

Housing Authority, 468 F.2d 1 (8th Cir. 1~7Z), cert. denied,
.._

'

410 U.S. 927 (1973); American Airlines,

-"';

Inc.~~'

365

F.2d 939 (D.C.Cir. 1966).
We find both sides'
positive.
be

~·

probative, neither dis-

While recognizing that sponsors''\>.... statements
must
..
.

accorded.weigh~,

Ass•n

a~guments
.,.

'

NLRB, 386

•

~,

u.s.

t

~~

National Woodwork Manufacturers
~

612 (1967}; City of New

·Train,·49·4 F.2d 1033 (D.C.Cir. 1974), aff'd, 420
(1975)1 Portland Cement Ass'n

~·

Ruckelshaus,

York~·

u.s .. 53

supra~,

we

also recognize that.the statements of Senators Millikin and
Byrd point in opposite directions.

In light of all factors,

we must conclude that the single floor statement the Government may justifiably rely upon is a woefully ·slender reed

~o

.

:1 ..

support its construction of the statute.

~

--

15

That conclusion is buttressed by turning to the
legislative h.istory behind the Trade Expansion Act of 1962,
76 Stat. 872, the Act of which

sec~ion

1862(p) is actu.
ally a part.·· The Government asserts that section 1862 (b)_
was included in the revision pro forma.
n.2.

Govt. Br. at 15

While no mention is made in the Senate Committee

Report of· the section. or its. intended scope,

..

s.

Rep. No •

2059, 87th Cong., 2d Sess. (1962}, we believe that the
intent of this Congress is indeed relevant,· especially in
light of another provision considered and rejected •..
The Senate Finance Committee had added to the 1962
bill a proposed section 353:
,.

.,.

108

Notwithstanding any other provision of law,
the President may, when he finds it'in the 'National
interest, proclaim wi~h respect to any article imported into the Unite~ States·-(1) the increase of any existing duty on such
article to such rate as he finds necessary,
(2) the imposition of a duty on such article
(if it is not otherwise subject to~duty) at such rate
as he finds necessary, and
·
~~ ·
(3) the j_mposition of such other import restrictions as he finds necessary.
Cons.~·

~9875

(1962).

Quite simply, the proposal

explicitly gave the President the same authority he claims
derives implicitly from section 1862(b}.

Senator Holland

baldly stated that section 353 "is a very great departure
from anything that the Congress has ever done

befo~e

by

way of granting power to the Executive in the field of

....

;

16

14/
Id.--

trade."

The provision passed the Senate, but

deleted in conference.

w~s

Explaining its removal, Senator

Byrd, Chairman of the sponsoring Senate Finance Committee
stated:

\

Section 353 was a sword which would cut two
ways: First, one problem was that there was no
procedure prescribed for ascertaining -the facts and
second, the other problem was that the Congress did
not retain the same opportunLty for review as the
other sections of the bill provide.
Id. at 22182.Two conclusions·,. equally devastating to the Gov~rnment'
position, .can be drawn.

The fact that the proposal was

introduced at all yields the inference that Congress believed that no other provision of theAC"t conferred that
'~

authority.

See,

~~

-

934 (6th Cir.), cert.

Flouring Mills
1958).

co..

We also

~·

United States

..

den±~d,

373

u.s.

... ,. . . *' . . .

Carter, 311 F.2d
915 {1963l; Fisher

v •. United States, 270 F.29 27 (9th Cir.
.

m~st

.

.*

conclude that Congress' eventual rejec-

tion of the provision indicates that it did not desire to

.

confer this authority and discretion upon the President.
This reading of the intent of the 1962 Congress, couple
with the lack of strong evidence to the contrary concerning
the 1955 Congress, mandate the conclusion that the President
does·not currently possess the authority to impose indirect
controls.

We note that recently the·Customs Court reached

the same conclusion regarding the legislative history behind
section 1862(b).

.

Yoshida International, Inc. v. United

:r;·

~

..
'

...
17

States, 378-F. Supp. 1155, 1166 (Cust. Ct. 1974).
We have examined the cases the Governmen.t has cited to
us interpreting section 1862(b) and find that none dictate

.

an opposite conclusion.

Both Texas American Asphalt Corp.

v. Walker, 177 F. Supp. 315, 326 (S.D. Tex. 1959) and
Pancoastal Petroleum, Ltd.'!.· Udall, 348. F.2d 805 (D.C.
Cir. 1965) dealt

wit~

cations under MOIP;

.challen·ges to particul,ar quota alloboth upheld the President's discretion

;J..n establishing the mechanism by which direct control.s
were to be administered.

.

Neither provides any support

for the proposition that section 1862(b) conveys power to
'·

impose indirect controls.

In this

regard~

...
;

Judge McGowan's

-

description of section 1862(b) in Conshmers unton of United
States, ~· y. Kissing~~, supra, 506 F.2d at 142 (emphasis
supplied, footnote omitt~a}, is particularly apropos:
actiori shall be taken "to adj~st the
imports" of the article in quesEion,
which means that·the article may~
r~gulat~on be excluded from entry ~
.._ w~ thdra~val fro!ll \'larehouse. •·
Finally, we have examined the present Congress'
response to the Presiderit 1 s actions.

'

Congress passed

a bill suspending for a ninety day period the imposition
of the supplemental fees, which President Ford vetoed.
However, we cannot interpret. thi.s conduct, .obviously meant
to· preserve the status quo, as acquiescence to the

dential assertion of authority.

Cf.

presi~

Federal Maritime

..

Commission~·

DeSmedt, 366 F.2d 464 (2d Cir.), cert. denied,

385 U.S. 974 (1966); Brennan
~

y. Midwestern United Life Insur-

Co., 259 F. Supp. 673 (N.D. Ind. 1966).

As the Commit-

tee Report ~akes clear:
The Committee has been informed that a suit has
been instituted to .test the validity of the President's
action •. • • • The Committee does not intend that
its action in reporting out H.R. 1767 ••• should affect in one way or another the determination in this
suit . ." •• on the merits of issues relating to the
scope of Presidential authority or the validity of
any particular exercise of that authority under
section 232(b} of the Trade Expansion Act of 1962
or any other provision of law.
Furthermore, it is not the purpose of this Act
to limit, expand or otherwise alter the authority
delegated to the President under Section 232 of the
·Trade Expansion Act of 1962, as amended. Nor is it
the purpose of this Act to confirm or ratify that
the President, purportedly acting under the authority
of the national security provision o'f= Section 232
.
of the Trade Expansion Act, as amend~d,· eit~er with or
without public hearings, has lawfully imposed~ o~ may
lawfully impose, monetary charges, however denominated,
on imports whether by Proclamation or otherwise.

s.

Rep.~·

94-11, 94th

Co~~.,

1st Sess. 7 (1975).

See

also H. Rep. No. 94-1, 94th Cong., ls~.Se~~. 14-15 (1975).
Similarly, we do.not find acquiescence in.the lack of an
'

immediate challenge to the Nixon

~

Proclamati~n

in light of the

· cushioning of its impact by the fee-free provision and the
virtually immediate undercutting of the rationale behind the
program before its "bite" was felt by the economic events of
1973 and 1974.

c
The conclusion that section 1862(b) only authorizes
the President to adjust imports through direct methods does

A4.YS&&i&£J

a

',

a; MW&iP f C@.L

not in itself necessitate invalidation of the challenged
license fee program.

The President has wide discretion in .
.

.

establishing the mechanism and administrative framework for
controls.

wfthin that framework, it would be.logical and

consistent

~ith

Congress• intent to permit the President

.

·~

to impose license fees of a magnitude to of"f-set the admini.

strative

\

~osts

of the· allocation program.

We must there-

fore inquire whether we may sustain the challenged program·
on that ground.
The President, i.n the material accompanying his 1975
State of pnion Address, has set forth his interpretation of
the distinction between a tax, tariff, and a fee:
All three are charges which can be used to produce
revenue and all three have the effect o~ reducing
demgnd. The differences lie: in the source of
aut ority to levy the change. A .tax ..must be' levied
" by ongress for the purpose of raising domestic .. ·
revenue. A tariff is a charge against imports and
must also be authoriz~d by the Congress. A fee is
also levied£!! importeGt,:material but may.be set for
non-revenue purEose~ and need not ~ leg~~lated.
J.A. 213 (emphasis supplied).

'

We cannot. concur in that ex-

pansive assessment of the scope of a fee and in fact find
....
it inconsistent with recent Supreme Court holdings in the
area.
In National Cable Television Association, Inc. v. United
States, supra, the Supreme Court rejected a ·fee purportedly ~usti
fiable on the rationale, as the face of the relevant statute
31

u.s.c.

§

483a

~pparently

authorized, that its assessment

.•

·

was in the public interest. . The Court distinguished be-

tween a tax, which could be imposed arbitrarily and without
\

~~f""~UJ.,...i!CW,cm.~+W?.J

.

~;3Gd!J!il~-~~·.Jii!i?'~'Uif1Si
..
.
.

.

.

20

.

)

regard for benefits bestowed, and a fee, which ''is incident
to a voluntary act,

~~

·a request that a public agency

permit an applicant to practice law or medicine or construct a house or run a broadcast station."

366 U.S. at 340.

The Court found. th?t fees ·. must be related to the benefits

.

\

they conferred, and that allowing an agency to use a public
policy mandate· to go beyond this limitation "carries an
agency far from its customary orbit and puts it in search
of revenue in· the manner of an Appropriations Committee

.

!2.1

~·

of the House."

at 341J accord,

..

~ ~· ~ En2la~d

Power Co., supra.
We believe tha·t this approach is dispositive_, although
....

-....

the character of the ••fee" is . different, of... the claim of the

.

legitimacy of charges imposed on imported pe;troleum-u~d~~
section 1862(b).

We have

could be an administrative
administration.

~lready
1

'i fee"

What we have

acknowledged that there
to cover the costs of

her~, howe~er~~~s

a regulatory

charge, laid down by the Executive for policy_reasons,
~

~

carried far from the "customary orbit" of a fee into broad
domains of

revenue~

Indeed; the oil charges here involved

are expected eventually to generate $4.8 billion annually,

,

more than the entire 1974 United States Customs·revenue.
Although a new terminology was devised by Pr·esident Nixon,

.

and continued by President Ford, we see no logical or
realistic basis of disputing the Tariff Commission's

comment~

that "the new program is substantively a duty system."

·-

..

•

t

IP»N!i!k!M*J

.!Y

&ItC4EZUW~iS-DJJEJA.o;: W~!

..
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Similarly we find no merit in the President's 1975 statement
that any charge on imports is a fee, as distinguished from
a tariff1 if it is .. set for non-revenue purposes."

From

earliest. days, th~· tariff,, authority given Congress by the
.
.
.
\
Constitution has been understood to apply to the .. protective
ta7iffn sponsored

b~

Alexander Hamilton, a measure focused

· not on obtaining tariff revenues but on the "non-revenue
purpose 11 of·protecting domestic industry against foreign
competi~ian.

With some change in meaning, the oil iinpo:::-t

charge can.also be termed a "protective tariff," protective
of national security in conditions of enormous domestic
"\

demand, but it is a measure for

imposition~nly b~

..-~

the

....... -"

legislature or on delegation plainly authorized by t~e
legislature.

As for the concept of an administrative fee
..
based on "b.enefit," that has:{pothing to do with the kind of
17/

charge before us.--

..

The history of the ~inarof charge

involved has much to do with Congressional intent to authorize

,..

'
executive modification,
and we are clear ·that a charge for
;...

the privilege of importing is a tariff

~r

duty that Congress

has historically and steadfastly kept for its own determination,
and that none of these carefully limited authorizations for
exe~utive

change applies to the case at hand.

ln sum, the President's expansive definition of a
~egitimate

fee cannot be accepted.

We must also conclude

that the program instituted by Presidents Nixon and Ford
'.

. 22

cannot be upheld as a proper license fee.

To consider it

as such would make a· travesty of the term.
district

.
court

It is, as the

found, a "regulatory measure"-- an indirect

control on imports -- and thus outside the scope of section

\

1862(b).

III.

Conclusion

We think it important· to describe p_recisely the breadth
of our holding.

We find tha.t in 19

u.s .c.

§ 1862 (b)

Congress

only delegated authority to the President to adjust imports

.

to·protect national security through direct mechanisms.

Con-

sequently, the two-tier program
of license fees
initiated by
.
•.

Presidents Nixon and Ford are beyond the scope of their

; In/ _

section 1862 (b) authority and cannot stand-.-

"By· this con-

clusion, we do ·not say tha:t Congress cannot constitutionally
delegate, accompanied by ari;'intelligible standard,- such
authority to the President; we merely fin9 that they have
r.

not done so by .this statute.

'

•

We reach no conclusion on any

dele9atioa issue raised by the parties.

r-

Similarly,

l:le

do

not reach the procedural challenges that appellants have
raised to the section 1862 investigation by defendant Simon,
to the imposition of the program or to the FEA regulations.
We recognize that we are overturning an honest attemptby the President to find a solution to a difficult crisis;
at stake is nothing less than our country's economic freedpm
:J•

..
.•.

. -- ...

-..- .-;:-.

~nd

survival.

~ccused

of

We also realize that the judicial branch was
the coordinate branches

straight~acketing

:>f_Governme~t

in their attempt to alleviate the massive

economic dislocation

by another grave crisis, the

cre~ted
I

Great Depression.

We do not believe that any such criticism

would·be justifiable here.

The President could have moved·

against this problem on a unilateral-'basis
through
direct
.
.
.
..
controls. 2\~ternatively, ·he could have SO\lght, as he has, ad. .
ditional measures from Congress.
More fundamentally, this
the way

Gove~nment

cas~

raises a question about

should operate when responding to .crisis.
•

. "1.

Neither the term ''national securi.ty 0 nor

is a

"~ergencyn

..:

..

~

,

talisman, the thaumaturgic invocation 'of wnich shou~d~~eso
facto, suspend the normal checks and balances on each branch
of Government.

Our laws were not established merely to be

..

/
/.

followed only when times .. are tranquil. , !~ .q_ur system is to
•\,

survive, we must respond to even the most difficult of
.

problems in a manner

consis~ent

....

.

.

with the limitations placed

.

.

upon the Congress, the President, and the Courts by our
Constitution and our laws.

We believe we· reaffirm that

basic principle today.
The judgments appealed from in Nos. 75-1281 and 75-1282
are reversed and remanded with instructions to enter appropriate relief for appellants.

The regulations challenged

in· Nos. 75-1202 and 75-1206 are set aside.
so ordered.

·.

~

...
FOOTNOTES

1/ The term "petroleum" as used herein refers to both
crude oil, uilfinishcd oils (~;hich encompasses a variety
of refined petroleum products) and . finished products.

,.

.

2/ See United States Tariff Commission, World Oil Developments
and u.s. 011 Import Pol1cies, T.C. Publi~at1on ~32 at 46-48
{I97~hereinafter Tar1ff Commission Report).
Many of these
modifications, espcc1ally in the per1od i970-73, were necessary
to meet the gap betw·een clom2stic ~::;upply and demand. As such,
MOIP failed to accomplish its stated objective of reducing
dependence on ~oreig~ oil • . see generally id. at 42-70. ·
3/ The fees were to increase' during that pe.riod from 10.5
to 21 cents/bbl for crude.oil, from 52 to 63 cents/bbl'for
motor gasoline· and from 15 to 63 cents/bbl for finished
products and unfinished oils. Proc. 4210 §3(a).
4/ The investigation may be commenced upon ~req~est of
the hea? of any department o~ ~~encyf upon;appli~ation of
an interested party 1 " or upon the Secretary's own-- motion.
The, Secretary must sucmit his recorr~endation for ac~io~.
or inaction within one year of the .receipt of a request for
or the start of an investigation.
5/ See 40 Fed. Reg. 4412-4~65 (1975). Substantive responses
werereceived from all depa"ttments except :r.abo.t who wrote
that it could not conduct an appropriate investigation
within the ten day·time limit imposed by Secretary Simon.

~

6/ Proc. 4341 did ' not affect the fee-free quotas under the
Nixon-imposed fees, nor the schedule for their elimination.
President Ford also reinstated the tariffs on petroleum
products removed in 1973, but.provided that they could be
offset against the supplemen-tal .fees. ·
On February ·19, 1975, Congress passed a bill imposing
a 90-day morator~~ upon the implementation of Proc. 4341.
H.R. 1767, 9~th Cong., 1st Sess. (1975). On March 4th,
President Ford vetoed the bill, but suspended the imposition
of the supplcr,u:mtal fees for t\·vo months. See 121 Cong. Rec.
H. 1403; Proc. 4355, 40 Fed. r.eg. 10437 (1975). On April 30th,
he continued the suspension for an additional thirty days.
Proc. 4370, 40 Fed. Reg. 19421 (1975). Finally, on June 1,'
1975, ~resident Ford imposed the second dollar of the supplemental
fee. Proc. 4377, 40 Fed. Reg. 23429 (1975).

.

2

7/ Commonwealth of Massachusetts and Governor Michael S.
Dukakis; State·of·connecticut and Governor Ella Grasso;
State of Maine and Governor James.B. Longley; State of New
Jersey and Governor Brendan T. Byrne; State of New York and
Governor Hugh Carey; Commonwealth of Pennsylvania and Governor
Milton J. Shapp; State of Rhode Island and Governor Philip w.
Noel; and State of Vermont and Governor Thomas P. Salmon.
The State of . Minqesota
subsequently
intervened as a plaintiff.
.
.
~

A.lgonquin · SNG, Inc .. , New Eng land Power Co. , New Bedford
Gas and Edison Light co., Cambridge Electric Light Co., Canal
Electric co .. ,·Montaup Electric Co~, the Connecticut Light and
P9wer Co. , the Hartford Electric Light Co. , ·.Western Massachusetts
Electric Light co., and Holyoke \.Vater Co. ·
.
·
.

2/

Representative Robert P. Drinan, SJ.

10/ In respon.se a motion by appellants, consented to.by the
rc>vernment, the district court pursuant to Fed. R.Civ. P. 65
~rdered that its conclusions, with respect to preliminary
relief, constitute the court's final judgment.

,

ll/ The one additional issue raised in tlH~ 'app~al of the
unplementing regulations is appellants' .contenti~n that the
FEA violated the procedural provisions of·the Federal Energy
~dministration Act, 15 u.s.c. §§ 761 et seq.
In light•of our
=onclusion that the President does no~possess substantive
power to impose the challenged fees, we do not reach this
~uestion.

.

.

~ .Congress also mandateA in this conne~tian that the
rariff co~mission was to have an advisory role in the process
and that President designate an agency to conduct public
hearings. 19 u.s.c. §§ 1841; 1843.
r

•

l3/

Proc. 4341 was expected to generate $4.8 billion in
annual revenues. In 1974 total revenues from all tariffs
were $4.3 billion. See White House Fact Sheet at 13, J.A. 170.
J.S. Customs Service~ctivity Report, Fiscal Year 1974.
~
Senator Holland opposed the bill. While statements of
Jpponents normally are no authorative guide to construing
the statute, see Bauers v. Heisel, 361 F.2d 581 (3rd Cir.
1966), cert .. denied, 386 u.s. 1021 (1967), they may sometimes be-u5eful, especially where proponents make no response.
f\rizona v. California, 373 U.S. 546 (1963)·. In this case,
we find Senator Holland's statement relevant in light of the
fact that his view eventually prevailed.
.,..

·,.
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The Court also noted that an assessment is made heavy
discourage~ and that
the levy is ~slight if a bounty is to be bestowed" but ·
concluded that "(s]uch assessments·are in the nature of
'taxes• which under our constitutional regime are traditionally levied by Congress.'! 415 u.s. at 341. Of course,
as~essing fees to discourage activity is-the pore of the
challeng~d program.
·

It .the activity in question was to be

'The President has created a new mechanism for
import adjustment called a license fee. ·The analysis,
however, suggests that·what Proclamation 4210 does is
substitute a duty system for the quota mechanism of the
Mandatory Oil·Import Program, for the license fee has
the incidences of a duty. The name is new and th~
administration has been shifted from the Department of.
the Treasury, (U.S.) Customs Service to the Department
of the Interior. Nonetheless, the new program is
substantively a duty system[.]
Tariff

Corr~ission
1it l!tl

-.......r.-:•

Report
at 97.
......

·~··-

~--

...'--. ,

~,While there may be a useful co~cept of a fee based.~n
benefit" the term would be grossly distorted if stretched
to this case on the ground that if there were no "benefit 11
the importer would not pay tl'l.e charge and consummate the
import, for that kind of stretch would make it applicable
to all tariffs and duties.
, ~~~
~

Similarly, Section 1862(b) would not allow a President
to suspend duly enacted tariffs such as President Nixon
did in Proc~amation 4210. Of course, President Ford reimposed
the t~riffs in Proclamation 4341, and no relief is now
appropriate.

-.

j:

ROBB, Circuit Judge, dissentins:

The majority

,•

concludes that what the President can do directly he cannot.
do indirectly.

On the basis of this conclusion the majority

overturns what it concedes to be "an honest attempt by the

.

President .to find a solution to a difficult crisis~~: .Since
I cannot agree that the Pr:esident has exceeded his delegated
authority I dissent.
As
of the Trade

ame~ded

by the Trade Act of 1974, section 232(b)

Expan~ion

Act of 1962, 19 u.s.c.A.

§

1862(b) .

(Supp. 1, Feb •. 1975), provides that if the Secretary of the

.

Treasury finds that an article of commerce is being imported
into the United States so as to threaten to impair the national security he·shall so advise the President,·
and
.....
the President. ~hall take such action
.
, and..... for
such time, as he deems necessary to adjus~the
imports of such article and its derivatives-so··
that such imports will not threaten to impair
the national security, unless the President
determines that t~ article is not being imported into the United States in such quantities or under such circumstances ~s to threaten
to impair· the national security'. ·
The majority holds 'that under this· statute.... Congress delegated
·: . , . to

th~

President only the authority "to adjust imports to pro-

tect national security through direct mechanisms".

This means,

presumably, that in the interest of national security the President can use "direct mechanisms", such as quotas, to adjust imports by placing restrictions or even a complete embargo on
foreign oil imports, but he cannot achieve the same result by
means of indirect mechanisms, such as import license fees.

-··

I

"'

.

)

cannot find any such distinction in the-statute.

The statute

authorizes the President to "take such action • • • as he
deems necessa.t;y to adjust.· •• imports", without purporting
to limit in any way the kind of action available to the President.

Admittedly, quotas have a direct effect on imports,

whereas license fees have an indirect effect.

But both affect

\

imports, and I cannot see how the plain and broad language of
section 232(h)·can be read to limit the President to the

u~e

of one or the other.
The majority rests its holding on three grounds;

(1)

that the broad Presidential power exercised here is unprecedented
in the history of foreign trade regulation; (2) that tne legislative history of section 232 does not support the government's
.
'
position; and (3} that· two re~ent Supreme Court decisions mili•:

tate against the government's positio~. ·~~to the~fi~st ground:
however guarded Congress may have been in the past fn d..e.legating
to the President

th~ power·~o

...

.,

.

regulate fore1gn commerce, sect1on

.'

23·2 is a plain delegation of broad power where . .national security
.

interests are involved.
,

~~

As to the second, the legislative his-

tory of section 232 is hopelessly ambiguous and inconclusive.
~

In my-opinion the floor debates do not provide an adequate foundation for a restrictive reading of section 232.

Finally, the two

Supreme Court decisions cited by the majority deal with license
fees charged by administrative agencies to recover costs in-curred by them in carrying out their regulatory functions.
similarity between such license fees and the license £ees
valved here is in name only.

Any
in~

Here the license fees are imposed

for the purpose of regulating foreign.commerce and not to
recover

govern~ental

expenses related to such regulation.

· : .The majority is driven to its conclusion by its
concern that "[i]f our system is to survive, we must respond
to even the most difficult of problems in a manner consistent
with the !'imitations placed upon the Congress, the President,
and the Courts by our Constitution and our laws. 11

While I

share this concern, I believe the court should not interfere
in this dispute between the President and Congress.

The power

to regulate foreign commerce belongs to Congress, and. it may
delegate

a~ m~ch

or as little as it chooses to the President.

If it determines it has gone too far, Congress.may withdraw
...
.
the delegated power from the President.
··Hem
the
delegated
.
. ,
.......
power is broad, and congress has had·repeated oppo;tu~~tites

-

to limit it or withdraw

i~

.altogether.
.

It has not done so,

and I think this court shouid not do so.
As for the other issues
they are

'

ad~quately

rais~d

by the parties,

treated in the opinion of the District

....

Court, embodied in the court's findings of fact and conelusions
...

·"<!

of law.

Since this opinion is unreported, I have set it out as

an appendix to this·dissent.
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UNITED STATES DISTRICT COURT
FOR THE lJISTIUCT OF 'COLUMBIA

II

'

t

i
COMMO~TH

OF MASSACHUSETTS '!:E., 'al., ·

)
)

Plaintiffs,

. v.
WlLLIAM E. ~IMON et.' al. ,

•

)
)
)
)
)

Clvil Action No •

)

Defendants.

)

,.

...

• I•

Fl LE·c
FEB 211975

.I

ALGONQUIN SNG, INC.

l l !.!• ,"

)

Plaintiffs,

·i

·I!

)
)
)

v.

)
)
)

VILLIAM E. SIMON~ .!!.!.•,

Dafendantc.

Civil Action

)
)

~o •..

~

75-0130

.
i

·l

.
t

It

..........

I

..

t

•

FINDINGS OF FACT, CONCLUSIONS OF LAY
· - A."{D ORDER

'

The two consolidated cases were brought by several northeastern
states and their governoTs and several utiliti~s BgaJnst the Sec~tary of

.I

· the Treasury and the Administrator of the Federal Energy Administration.
;
.

.

In acklition, the State of Minne.sota has been gT!nted leave to intenene.

lI

·These suits challenge on various statutory and constitutional grounds
Proclamation No. 4341 issued by the President on January 23, 1975!

.

.

1/

.

This

!

Proclamation, among other things, imposes a supplemental- · license fee on
the importation of oil and certain petroleum products into the United
.States.

..
!/

The fee is supplemental because it is imposed in
eddition to certain license fees provided by
. Presidential Proclamation 4210 issued by
President Nixon on April 18. 1973.

f
•

i.
l)

'

.

!

•

Ii .
I '
·I t
I '
I
~

-2The. thrust of the two complaints rests on several underpinnings:
·(1) The Proclamation 4341 issued by the President pursuant to
Section 232Gb) of the Trade Expansion Act, 19

u.s.c.· §1862(b)

it

is an

~

•t

unconstitutional delegation by Congress of legislative power;

~

(2)· The statutory provisions relied upon, even if constitutional. do

not give the authority

t~

enact this

parti~ular

t'
1

program or plan;

(3.) In taking the ~Ftion he. did, pursuant to Section 232(b) the

President did not meet the procedural

i

set forth in the

req~irements

.

..

...

statute,; and
(4)

The

program is being implementeQ without compliance with the

requ:b:ements of National Et;vironmental ~olicy Act, 42
1n that an

~IS

U.s.c.

t

appear to be the more important.
case ba& come

bGfor~

the Court on P.lsin.tiffs'
motiona for a
"'
•:

preliminary injunction which would restraiq defendants fro~imposins the
requirement of an imp9rt license subject to tqe payment of a fee as
provided for in Proclamation. ••~341
•
h

.

Secondly, defendants oppose the grantinf of the relief sought
~

on the grounds .that plaintiffs cannot meet the criteria for granting a
preliminary injunction.

.

relief sought is barred

More specifically, defendants contend that the

.-.

by

the Anti-Injunction Act, 26

u.s.c.

7421. that

'•·~

the President's

a~tion

is 1p accord with constitutional and statutory

requirements and that tl1e public interest would be seriously affected by

even a brief delay in the inple~entation of the President's prog7~·
So much for a brief description of the contentions of the parties and the ·
present posture of

~he

litigation.

Memoranda of points and authodties of great length together
with

h~dreds

of pages of

aupportin~

affidavits, have been filed in aupport

of the respective positions as well as two
;

f

.

,l
t

should have been prepared before action vas. tak.ett.

There are other subsidiary grounds but the ones just recited

Th~

i

§4331.!:!, seq.

~upplemental

submissions requested

--·

t·

f

-3by the Court on the possible issue that this controvetsy is a i•political

question" which the doctrine of separation of powers a~ well ~ prudence'

an~ good se13se would cause us to avoid.
argument~

of

coun~el,

the

These, in addition to

have been-most helpful.

Since plaintiffs have concede.d that the President'a determiria.tion

.·

that his program is required in the· interests of national security is a

.

.

find~g

I,

which is not.subject to judicial review, it appears that objections
'

~ our_jurisdic;ion on

.

.

.

11

.

.

politi9al question" grounds ·h~ve been. obviated and

that the case is ready for disposition. •
By way of. a brief SUlllll)ary Qf the historical b~ckgTOund_, it: .is

.

•.

.common

knowledg~

'for many years.

.

.that foreign oil' importations have been a serious probl~
~n 1959. President Eisenhower in Fraclamatio~ 3729 set·

up

a Mandatory O~l ~mport·Program
which
established
a system of oil
.
.
.
. import

.

.

th~reason

quotas.

.

being that foreign oil was being {mported in such large

#

•

...

_qusntit~es and at such low prices as to threateP, the devel~ent of the ·
.
;.., ,
-""

domestic petroleUill industry.

The use of. quo-tas was continued with -several

• Dll!endments -f.ro~ time to t(.me; ~hen Pr~sident Nixon is.s.ued. Proclamation 4210

.

..

'

1<'

•

..

·~~

-on April 18, '1973, wh~ch•eliminated the quota restrictions on oil imports,
permitted importations up to the previous

quotao~

~~
. , • .,.r •
. •
•
•
substituted~ fee system for all fmportations
•

"'

'

in

a fee free basis, and

• ... -

••

#

•

..

excess of.old quota levels

·~

Because of -rapidly. in~reasing domesttc demand f~r oil, .U.· S. domestic.
·' '
production was not ke~ping pace; greater levels·of·!mports but at a ai1ghtl
~

..

.

.

.

..

..

.

'

higher .cost were permi;.tted
under·
t.his
. .
.
. . Proclal'llation.
.

The basic serious~ess ot this ~roblem became indelibly ~nderlined
as a result of 'the emb"argo·:of
which caqsed a sharp
drop in .our
. .lailt winter
.
..

.

.

..

.

the ~oat of foreign oil from $3 ~illion in 1970 to $2~biilion in 1974,·
therety contributing to o~r unfavorable balance of trede and triggering

the p~ice infiation which, alo~g.wi~h r~sing unemployment, is perhaps the:·
~oat impor~ant pr~blem fa~ing.

..

the leadership of this country.

The ·grave

necessity of decreasing our dependence on foreign oil, and developing our
own domestic industry and alternative sources of energy was and is a
matter of primary national importance.

This set of conditions provides

;J

the background for the President's action in issuing Proclamation 4341
on January 23, 1975,

He acted in response to a report submitted to him

on January 14, 1975 by Secretary Simon,

.

In this report purportedly made

pursuant to Section 232 of the Trade Expansion Act of 1962, as amended,

~i

and resulting from an investigation.under that section. the Secretary found

!!

in substance

~hat

foreign oil yas being imported into the U.S. in such

II

quantitira and under such circumstance& as to threaten to impair the pational

I

security.

I

On the basis of this finding, the Secretary recommended to the

I

President ''that appropriate· action be taken to reduce imports·."

I

President. accepting the Secretary's report, finding and recommendation;

I
I

issued the Proclamation.

The

It is stated to be an important part of the

Fresident's energy program, consisting of several elements, which adr.litcedly

II
II

II

....

vill increas., etorlrgy costs over the whole count,ey.
i;

The New Eng.land trtatcs
•

"""

will be hardest hit because oil supplies .86% of. the en:ergy "tleeds of that
region as contrasted with 46% for the country as a whole.
on behalf of the several states confirm the
which the measure will have

The affidavits·

particularly serious impact

.

on./hem.
·~·

~orts

sp. that such imports wf.ll.. not·

article and ita derivatives
.
so threaten to ir.lpair the
security."
of such

nati~nal

-~·

19 U.S.C, ·§1862(b)

·':i'he.::

license fee system was the device he used.
-It is necessary to identify as best we can the precise: :(:t,;·,,;:c !"'J
int:o which this progrntn falls,

If it is a tariff or duty as

plain~ ~as

might, but expressly do not, contend, juris diction. t6 hear. this ;:~13~ cr,;o,Jld ·
Customs Court under

28 u.s . c. 11582 •.
-

.

.--

T~ Customs/C'ut·t t:cnd(1
t

~:r:

.

.

relief because it lacks equity jurisdictt.oa and t.h""''- suits .
.see illjunctive relief.

.:;',"::~~~}·ia

improper,

If it 1s a tax, the _delegation of ,,;, l.~;h

~'Ow"r

b¥

ble pl~~HsL~~.'~~~~.··
·. ·. -.,...··':At:\..i·-In}<c:leetir·r, ~.c::
-..

.

... ·-:.,of~~~~-!' ..~~

"'0:";-~::~~:-r

Ii

-5which. except for certain

lL~ited

I

26 U.S.C.

purpose of restraining the assessment or collection of a tax.

.

J

exceptions, is a bar to suits for the

'

~

§742l(a).

It ig our judgment that· the license fee program is one of a
nut:ber of possiblo actions covered in the non-defined phrase "to adjust

':tn;porJ;:s" contained in Section 232(b) and that the pr..,gram including the
fee is a regulatory measure enacted for the protection of national· security.
Certainly, if the t.enn incl~des quo~as and even a complete embargo, as

plaintiffs admit, it can responsibly be interpreted to include imports
subject to fees, however steep.

The. statements of Senators l-filliken and

Bennett, the former quoted in both memoranda, indicate that the President
was giyen a broad panoply of powers in Section 232.

f

I

As such. we believe

our jurisdiction to decide the validity of the fee is predicated on 28

u.s.c.

§il33l

or

1340.

.

.

Passing to the specific objections, plaineiffs contend at the

'·

·~

.

'

......

outset that Section 232 is an undue delegation of legislative

A corollary to this argument is·

~hat

aut~orit;Y•

the delegation lacks aqequate standards.

·\~

nnds if upheld. would confer unbridled discretion on the President.

.

We

have hear~ and been impressed with Mr. Connole's a~ument that delegations
~

.

~~

of power by .the Congress to the President to adjust tariffs have always
been accompanied by rather strict limitations and ....conditions.
disagree with his conclusion that

I

I
j.

The

non~delega~ion

~his

However, we

delegation particularly is defective.

doctrine is almost a complete failure.

As Professor

Davis has put it:

''Lawyers who. try ~o win cases by arguing that
delegations are_unconstitutional amost invariably ,
do more ham than good to their clients' interests."
Davis ..;. Administrative Law Treatise.· Vol. 1. §2.01
.p. 75 (1958).
The V6guest of standards have been held adequate and various
delegations without any standards have been upheld.

~·

v. Southwestern

Cable Co., 392 U.S. 157 (1968); Arizona ·v. California, 373 U.S. 546 (1963).

Ji • ,

,?anania Refining Co. v. Ryan, 293 U.S, 388 (1935) nod A.L.A. Schechter

Poultry Corg. v.

u.s ••

295 U.S. 495 (1935), the only two cases in American

history ho~ing invalid congressional delegations of authority,· are now
40 years old and·have been consistently undermined. · Furthe~~re. Section
232 provides certain standards, even though general and somewhat imprecise.
The President can only act when imports "threaten to impair the national
securityu and the section sets forth in detail a number of factors which

the President must consider when acting pursllant to Section 232.

In the

tariff analogy prev'iously. r~ferred to, it is not there required that a

prior determination of the actual impaitment to the national security be
made before the President exercised the tariff powers delegated to him.
Accordingly. we hold that Section 232 is a valid deiegation of authority
~y Congress to the President and confers· upon him the. power to impose

. import license .fees on oil imports once he determines the fact of threatened

impairment of the·national security.
. ttext, pl<>intiffs ch&tge tl.a.t, even lf a v"l.;tio"" Je.lega.tiun vr

authority, the P~esident in promulgating Proclama{ian-4341 di~no~ meet
the procedural requirements

of

the statute.

Tile procedural conditions set

forth in ~ect!on 23l(b} consist· pf.five ~gpar?te steps:
"
. {,

."

.

.

Tne Se~retary of ~h~ Treasury mu~t undfr~a~e· an appropriate
investigation. ~ile th~ chronological time v1as •only ~lO days (Jan~ry 4
.
. .
.
.
.
. .
to January 14~ 1975), it must be recalled that sin~qe January, 1973, "this
.(1)

/'

'

P.a~tLcular

'

~

.,.

individual,. Mr... Simon,. had been living
with this problem
and
.
.
~.

v~s

deeply involved in the 1o~ulation of oil import poli~y. first aa

chairman of the Oil Impo!i: Polley Committee,. then ~s Administrator of the

.

'
Fe~eral .Energy Commis~i~n, and finally as Secretary of the Treasury.

.

~2)
Secr~tary

.

In addition· to appointing ·David Macdonald • Assistant

of the Treasury for Enforcement, Operations and

Ta.rif~.

to conduct

the investigation, consultation was nad with numerous high offi~ials of

depa.rtment~ and agencies to determine ~he effects ..on national security...
Exten~ive affidavit~

from these gentlemen. are a part of the ~eeord.

I'
l

f
-j ...

.

I

------,..----~-

·----· ...

t

-7(3)

Secreta~ Si~on

on January 14, 1975, made a report of his

findings and 'recommendation for action Yithin one year after beginning
his invest?gation.

Having concluded that the continued level of importations

threatened to impair the national security,
(4) he advised the President,

(5) who agreed \orith the Secretary's findings and recommendation,

..

aod took the action he ·deemed necessary to adjust imports "so that such
imports will not so threaten. to impair the national security."
.•

It is perfectly true, as Mr. Bellotti has noted, the relative

I.

I

speed of this entire process may auger against its-thoroughness and
completeness.

However, this ignores the fact that the "problem of our

~ependence on fore~gn oil has been with
us for months.and
years. has been
.
.
deb~ted

ex.tensively

i

!.

in and out of government, and that the President's

I

findi~g of national security implications was but a restatement of w?at
all knawledgable people. knew to be the fact.

I,.

.

•:

It is also recognized that the statute by recent amapdment
..........

provides for the holding of a ·public hearing "if it is appropriate."
The Secretary in his· discretion ·tkr.cided
-~

~ublic

.

.

.

.

..:;\·

.

i.~.

was. not appropriate t? hold.

hearings and,
in view of the importance
of
in what
.
. prompt action
. . .
.

the President, in effect, found to be an ernetgency,
~,

.

•

l

he~ring.

....

will not question
.

There is no constitution~l-or statutory ~~ght

hts exercise of discretion.
to a

~e

·The procedural.

st~ps

in our

judgme~

were all taken •
.

:...

Finally, plaintiffs allege that defen.dants violated the National
Environmental-Policy Act,.42
.
an· EIS before

implemen·ti~g

.u.s.c. ·§4321·~·~.

by failing . to prepare

the Proclamation.

Defendants concede their duty to comply with Section 102(2){c)
of NEPA, but argue that the Act does not. under all circumstances,

r~quire

an env,ironmental impact statement before the.imple~entation of th~
government action.

Defendants argue th'S.t when, as here, the gove.rnment

action is in response to an emergency or for reasons of national security.

·.

" ..., ..
•t

-8strict compliance with the procedural requirements of NEPA is not mandated.
This is especlally true. defendants argue. when the initial environmental
assessment

~iscloses

no short term environaental impact.

Defendants

therefore maintain that, for the present, ·the abbreviated environmental
report issued January 21, 1975. will suffice.

An environmental impact

statement will be published l1ay 15.
rbe case law is clear

tha~

UEPA must be complied with to the

fullest~ exten~ possible, unles·s there is a c·lear conflict wi.th a statutory

duty or some other impediment that

make~

full compliance.excusable.

I£

defendants can show that drafting an impact statement "will prevent its

performance

meeting an emergency situation, then

~n

from strtct compliance.

449

i
l
11

F.2d~l09

~t

will be excused

Calvert Cliffs' Coordinating Committee v.

~.,

(D.D.C. 1971) •.

Defendants' reasons for not co:~plying with t:~&_PA involve cons1lera-

tions·of national security.
the President stated:

When he issued the Pro~llllllation ~n Jauuary 23,

·~ereas.

.....

'·

I find and declare that

adjustm~pts ~ust

.

.

be made iri imports of crude oil .•.•• so that such imports_ will not so

..:

.

threaten to impair the national s\ecurity,"

The President went on to state:

"

"Whereas. I. judge it.necessary and consistent with the nationi:!l security
. •

•

.

.

. •

f ~·-

to further· discourage importation • • • "

.

~)

.,

..

In addition,. as the affidavits of Mr. W6od~ock, Associate. ··

.

A~sistant A~ministrator

of FEA for

Environment.Pro~rams. ~nd R~ssell

Peterson. Chairman o.f Council
on.. E~vironm.ental
show· (1)
.
.
.
... Quality;
.
~

the. fiUng

of. a preliminary report· ~naly~fng the ~oten.tial short a~d long te~

env:t:ronment~l imp~rts· ·of the ;evised oil import program. This· was made
public the day Proclamation 4341 was issued.

·And·(2) the commencement of

a full EIS to be filed on Hay 15, 1975.
·

Under all the circTh~stances •. we conclude that full compliance

vith the EIS requirements of NEPA

wil~taka

place in the near future and

..

that to have delayed issuance of the President's Proclamation until an EIS
has been filed would.not have been justified in view of the emergency
nature of t;:{le problem and the need for prompt action.
Finally, turning . to the relief requested, namely a preliminary
injunction~

it is recognized that our jurisdiction to grant equitable

relief is.limited and is

s~bject

to certain criteria.

They are:

(1) A strong showing by_petitioner that it is likely to
prevail

on

the merits;

(2). Irreparable injury;
(3) Possibility of harm to others interested in the proceeding;
(4) The public interest.
· The Court has at· all times recognized the irreparable injury to

plaintiffs, both the. states nnd the private. utility companies.

...

The record

.

Lq silent on possible injury to others interested:in this proceeding and

,I
I

I

.

.

.

'·.I

.

.

~

we will therefore assume that there is no such injury. or pos6lbflity which
should otherwise militate agai?st the grant of injunctive relief.
However. it is our judgment that

plainti~fs

.

strong showing that it is likely _that they will
w~

p~evail

on the merits.
...._
must accept the President's determination of national security
("

Further.

have not made a

upon,wich his action was predicated.

Certainly,-,. our continued d_ependence

on imports of foreign oil threatens our national security, the economy,
the posture of our defense and the conduct of our foreign affairs.

· cannot predict
We

~ust

~r

pass

u~on

We

the effectiveness of the Presidential program.

accept it as it is and hold that any interference by way of

injunctive relief would be inconsistent with the.public interest.
,.

.. ..

....
.~

.

..

l

-10Aceordin~ly,

it is by the Court this 21st day of

t

February~

1975.

,
ORDERED, that plaintiffs' motions for preliminary injunctions

be and they are hereby denied.
The foregoing constitutes the Court's Findings of Faet and
~onclusions

of Law pursuant to Rule 52(a) of FRCB.

John H. Pratt
ted States District Judge

•:
~

•

.

..

·

'

1

•
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THE WHITE HOUSE
WASHINGTON

August

15~

1975

ME1v10R..i\NDUM FOR:

JACK W..ARSH

TIIRU:

VERN LOEN

FROM:

CHARLES LEPPERT, JR. c'l- ~v

SUBJECT:

House Members 1 Reaction to President's
Statement on Energy, August 15, 1975
Vail, Colorado

V{_,.

"

On pre-notice calls to House Members on the President 1 s message on energy
in Vail, Colorado, I received the following reactions:
Rep. Al Ullman (D-Ore)
Questioned if the President would wait to lift the oil import fees until after the
Congress acts on the motion to override the veto of the six month extension.
Ullman was told yes, that the President would wait to see if Congress sustained
the veto, if so he'd remove the $2 import fees and if not he'd continue the fees.
Ullman s tatcd he could not accept immediate decontrol. Ullman stated he could
support fully the President's 39 month decontrol plan with the $11.50 cap and
ren10val of the $2 impor·l: fees.
Ulln'lan stated that he wHl have to work vigorously to override the veto and support the objectives of phased decontrol.
Rep. J_ohn Dingell (D-Mich)
This veto is something that he has been trying to avoid. "Frankly', this means
that I have to fight and will work to override the veto. I want you to know and
your people at the White House to know this. I have always tried to let you
people know what my position is so you don't ask why I am changing my position.
But you should know that I intend to ~ttack this veto as a careless disregard of
the public interest and a shameful contest to buy votes. I will immediately when
the Congress comes back in Septemb~r, begin extensive hearings which will
provide the basis to obtain the votes to override the veto and show the evils of
immediate decontrol. This veto is going to wreck the economy and more importantly the back of the petroleum industry, the jobbers, distributors and
independent refiners and not the big majors like Exxon, Texaco, etc.

2

"If I \V01.Ud have had some clearer signals from the ·white House on some of
the things I was trying to do up here, I think we collid have avoided this veto.
The only thing I can do now is fight and you may as 'Nell know it and for a
while we are just going to have to fight on this one. "

Rep. Barber Conable (R-NY)
Doesn't think the President is in a position of strengt.lJ. and has played this thing
wrong. The President shollid have called Congress back into session on this
issue and made Congress the issue and kept Congress out front on this issue.
Thinks the President is in a position of weakness on the issue now and will be
looked upon as the one trying to drive energy prices up. He has handed the
Democrats control of the situation now and they can hold hearings and do all
kinds of things to make the President the issue. Considers that the President
has made. himself the issue by not agreeing to call the Congress back to face
up to this .issue. Recognizes that the President is trying to live with a Democratic Congress, considers many of them his friends and wants to make it look
like he is w_orking with the Congress, but at the same time he's giving the
Democrats the opportunity to cut out his guts publicly through hearings and
demagoguery making the President the issue.
The President does not seem to want to take Al Cederberg and my advice on
this because we are tough on this issue and want him to play some hard politics
with thc:w people who m·e playing pure and simple politics with the President.
Thinlcs the President has got himself in a bad position but will continue to
support him.

Rep. Hennan

S~hneebeli

(R-Pa. )

Expected the President to veto the extension and agrees with his position on
the in1port fees. Feels the Circuit Court of Appeals didn't understand that
Congress in passing the Trade Act intended to give the President: the authority
to levy import duties and says the record of the legislation should, bear this out.
Rep. Harley Staggers (D-W. Va.)
Could not be reached - travelling in his Congressional District.
with his ·washington office.
·

Left message

THE WHITE HOUSE
WASHINGTON

August 15, 1975

MEMORANDUM FOR:

JACK MARSH

FROM:

VERN LOEN

SUBJECT:

The results of Vern Loen' s notifications
on the President's energy actions on
August 15.

I L-

...

1.

Rep. John Rhodes:

Unavailable, preparing for his daughter• s
wedding tomorrow. Left word with
Dennis Taylor who indicated Mr. Rhodes
would approve.

2.

Rep. Tip 0 1 Neill:

On vacation. Left word with Emily who
will relate message.

3.

Rep. Jack McFall:

Attempted to reach him at his District
office in California; however, he was
not in yet. Left word with his assistant there.

4.

Rep. Joe Waggonner:

Unavailable due to speaking engagement in
Florida. Left word with Denise in his office.

5.

R,ep. Clarance (Bud)
Brown

/

Talked personally to Mr. Brown in his
District office in Springfield, Ohio.
11
I approve of the action even though the
promised lifting of the two dollar import fee
is sort of a throw-away in view of the
Court decision, notwithstanding the appeal.
Much will depend on what the Members
pick up back in their Districts. I am finding
no great enthusiasm for the Congress~ the
President or the prospect of higher gasoline
prices, which is understandable. But I
believe the public is far ahead of the
Congress in its perception of the issue.''

THE WHITE HOUSE
WASHINGTON

August 15, 1975

MEMORANDUM TO:

JACK MARSH

FROM:

BILL KENDALL

Each of the following offices were pre-notified of the President's
energy message:
Senator Bob Griffin (R-Mich)
He had a very positive reaction to the President's proposed message.
Senator Bob Byrd (D- WVa)
Had no reaction one way or another.

Stated "I expected all of it".

Senator Hugh Scott (R-Pa)
Not available (Scott is in Hawaii).

Staff advised of details of President's

plan.
Senator Russell B. Long (D-La)

•

Not available (at rnountain retreat}.

Staff advised of details of President's

plan.
Senator Carl T. Curtis (R-Neb)
Not available.

Staff advised of details of President's plan.

AUG 2 2 1975
THE WHITE HOUSE
WASHINGTON

August 22, 1975

MEMORANDUM FOR:

JACK MARSH
BOB WOLTHUIS

FROM:

PATRICK O'DONNELL

SUBJECT:

S.l849

In addition to those voting against S.l849, we now have:

Goldwater, Pearson, Cotton, Johnston and Bentsen.
This makes a total of 34 if we hold the original 29.
Will make calls next week.
targets.

Perhaps we should divide up some

The foilowing Senators voted <-cgainst S. 13--;9
Rc·0ublicans
Bartlett
Bellrrwn
13 :r:oc 1-::
Dole
Dornenici
Fong
Garn
Griffin
Hansen
Helms
Laxalt
McClure
Tower
Young
Fannin
Hruska
Scott (Pa.}
Scott (Va.}
Stevens
Thurrnond
Baker
Curtis
Buckley
Taft
Hatfield
Packwood

Democrats
Gravel
Long
IvkGee

·.

Senator Goldw·ater was absent, but would h3.ve voted nay. Newly appointed
Senator Cotton (N.H. ) and Senator Pears on have indicated that they will
vote to sustain the veto. This means we v1~ll need hvo additional votes
fron.1 the target list below.
REPUBLICANS
Percy
Beall
Wcicker
Roth
:Mathias

DEMOCRATS
Johnston
McClellan
Nunn
Montoya
Stennis

Allen
Eastland
l\1organ
Sparkman

THE WHITE HOUSE
WASHINGTON

August 22, 1975

MEMORANDUM FOR:

JACK MARSH
BOB WOLTHUIS

~

FROM:

PATRICK O'DONNELL\

SUBJECT:

S.l849

\)

0

In addition to those voting against S. 1849, we now have:
Goldwater, Pearson, Cotton, Johnston and Bentsen.
This makes a total of 34 if we hold the original 2 9.

Will make calls next week.
targets.

Perhaps we should divide up some

Senators voted

2t

HcDublicans
--Bal·tlctt
Bellnron

~-~~--

})roc}(

Gravel
Long
McGee

Dole
Dornenici
Fong
Garn
Griffin
I-Jansen
Helms
Laxalt
:tvlcClure
Tower
Young
Fannin
Hruska
Scott (Pa.)
Scott (Va.)
Stevens
Thurm.ond
Baker
Curtis
Buckley
Taft
Hatfield
Packwood

·.

Senator Goldwater was absent, but would h2.ve voted nay. Ne-..vly appointed
Senator Cotton (N.H. ) and Senator
rs on have indicated that they will
vote to sustain the veto. This means we will need t\vo additional votes
h·orn the target list below.
REPUBLICANS
Pc1·cy
Beall
Wcicker
Roth
l\1athias

DEMOCRATS
Johnston
lvlcClellan
Nunn
Montoya
Stennis

Allen
Eastland
Morgan
Sparkman

