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THE WHITE HOUSE 

WASHINGTO=" 

February 20, 1975 

Dear Secretary Schlesinger: 

Pursuant to my authority under Section 2 of Article 2 of the 
Constitution of the United States and in accordance with my 
program to afford reconciliation to Vietnam era draft 
evaders and military deserters~ I request that you direct 
the Secretaries of the appropriate Military Departments to 
issue Clemency Discharge certificates, from time to tim.e, 
to those former members of the armed forces who are 
recommended for such certificates by the Presidential 
Clemency Board and who have satisfied any condition for 
alternate service in the national interest which may have 
been imposeV .. ~\~ C.~~,,, ....... \ voo.n."\.~ · 

The issuance of a Clemency Discharge certificate shall not 
preclude further review and action by the appropriate 
Military Department Discharge Review Board and the Board 
for Correction of Military Records in accordance with exist­
ing procedures upon application by the former member of 
the armed forces. 

Executive clemency under this program does not affect or 
alter the military record of service of any former member 
of the armed forces for the purpose of such further review. 

Sincerely, 

Gerald R. Ford 

The Honorable James R. Schlesinger 
Secretary of Defense 
Department of Defense 
Washington, D .. C. 20301 
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3. 

0 FOR l:i.'<EOIHE ACTION D FOR !NITJAL D AS REQUIRED 

LJ i ;R NECESSARY ACT I ON 0 FOR REC Ql.iii!ENOAT I ON 0 NOTE AND RHCRN 

0 fOR APPROVAL 0 FCR SIGNATURE D PER OUR CONVERSATION 

0 FOR CC!ICURREIICE 0 FOR YOUR INFORMH!ON 
0 PER OOR TELEPHOIIE 

CONVERSATION 

0 FOR REP~RT 0 FOil YOUR COMMENT 0 SEE ME 

D FCR CC~RECTION 0 FOR FILING 0 OTHER (INDICATE) 

0 FOR DIRECT HANDLING 0 NCTE ANO F OR\IARD. 

£:] A\S-ER OR ACKNOWL-
EDGE 011 OR BEFORE 

D PR£PARE REPtr FOR 
THo SIGNATURE Of 

REMARKS 

Attached forwarded for your information. 

FROM liAME DIVISION AND ROOM ~lUHBER 
General Counsel 

Peter T. Strauo · ,•~•uv•l!:. I DATE 
G8nE;ral -G0ansel 343-7174 2/27/75 

ADM-l (Rev. 9-15-64) 
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~ DEMAI\.lD AN. END TO THE. WAR. 
WE DEtv\1\NO T\-\E. RELEJ\SE. OF ALl 

POLITICAL PRISONERS LN 
SOUTH VI E. TNAtv\. 

WE RE1E.CT YOUR CLEMENtY.AND 
WE DE..~ND UNIVERSAL 1\ND - -~ - . 

· UNCONDITX-ONAL AN\NESTY. 

. . 

~ THE_ 1'1\ARC\1 .~IRST COALITION IS SPONSORt.D .B't . 
- . 

CATHOLIC :PEACE Fi!.'LLO\'ISHIP CLErlGY AHD lAITY COHCERii'iiD 
COi~Ji,iUIHTY .r·u.n CllliATIV.c; HOH-VIOL.ti:NCE 
COUNCIL l''OR CHRISTIAN SOCIAL ACTION, Ul~ITED CHURCH OF CHRIST 
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ISSUES RAISED BY THE GAO DRAFT CLEMENCY REPORT 

I. Differing views held by u.s. Attorneys, including 
consideration of social and economic circumstances, 
influenced the determination of the amount of 
alternate service assigned to alleged draft evaders. 

•U.S. Attorney in Eastern District of New York 
assigned the maximum alternate service period 
in 6 percent of the cases reviewed,while in the 
Southern District of New York, the u.s. Attorney 
assigned the maximum alternate service period in 
100 percent of the cases reviewed by GAO. 

II. Errors in preparing a list of prosecutable alleged 
draft evaders resulted in freedom from prosecution 
of many individuals. 

III. No more than 14 percent of alleged Army deserters 
received individual legal counsel. The other services 
generally provided individual legal counsel to their 
members. 

IV. Almost two years. after the program began: 

9 percent of those who entered the program had 
completed alternate service 

17 percent were in alternate service jobs or 
still waiting for placement 

74 percent had never showed up or had been 
dropped from the program 

GAO estimates that more than 75 percent of those who 
have been assigned periods of alternate service will 
not have completed them nor earned clemency. 

V. Estimates of the number of persons eligible to 
participate in the program have ranged from about 
113,000 to over 300,000 or more. 
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The report states: "There does not appear to us 
any way to resolve the difference in these estimates 
because, among other reasons, if individuals never 
registered for the draft and they were never dis­
covered, they never became part of the statistics. 
However, we can state with reasonable certainty that 
about 21,700 individuals actually participated in 
some elements of the program as follows: 

Assigned alternate service 
Received pardons 
Denied clemency 
Pending cases (as of February 9, 

IV. Questions raised by the GAO report: 

13,750 
6,052 

911 
1976} 1,000 

21,713" 

(1) Why did about 1,000 eligible participants 
never report to Selective Service offices to 
perform alternate service? 

(2) Why had about 2,200 participants already 
been dropped from the program without completing 
their alternate service? 

Low pay and distance to the job were 
most frequently cited 

VII, Who Got Out and Who Stayed In 

As of September 1, 1975, about 57 percent of the 
alleged deserters failed to complete their alternate 
service and had been terminated from the program. 
These deserters had already been granted an undesirable 
discharge and their consequences were to live with 
that situation. 

In comparison only 5 percent of the alleged draft 
evaders participating in the alternate service 
program failed to complete and had been terminated 
as of September 1, 1975. The alleged draft evaders 
who failed to complete alternate service are subject 
to resumed prosecution for their alleged ,ff~r;::m~ ... 
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The Vietnam era encompassed the 8 and one half year period from 

August 4, 1964 through Harch 28, 1973. The era ended without resolution 

of the status of thousan~s of-Americans who remained convicted, charged, 

investigated, or still sought for draft 1 aw violati.or:as of offenses relat~d 
< • .. _. ~ ~ 

to unauthorized absence's dur1ng military service. · 

. ·On "September 16, 1974, the President issued his proclamation 

announcing the pr;ogram which among other·matters, stated: 

~... . · •ove~ .a. ¥ear after the last Aa-nerican cor.:batant had -
left Vietnam, the status of thousands of rur countrymen-­

.... convicted, charged,. investigated or still sought for 
violations of the f.1i-1itary -~elective Service Act or of the 

, Uniform Code of Military Justice--remains mnresolved. 

ln furtherance Of OUr national COI':'Imitnent to justice 
and mercy these young Americans should ha\~ the chance to 
contribute a share to the rebuilding of peu:e among our­
selves and with all nations. · They should ~ allo\·Jed the 
opportun_fty to earn return to their countrJ', their con:muni­
ties, and their families, upon their agreerrent to a period 
of alternate service in the national interest, together 
with an acknowledgment of their allegiance to the country 

· and its Constitution. u 
. ; . . 

. . 

. ' 

; __ .,..Jft this report we have discussed that inderd there were th~usands · 

~e ~tatus was unresolved at the time of the JrOClamation. Further · 

• we have· discussed that after being al1ot1ed an o;:portunity to resolve 
.· .·· .. . . . •. • . • A12. ... ~.:oS2. . • . . . 

their··status under the provisions of the procla.'mtlon ~ thousands 
. ~ · ·-:. ~ · · ·. . ~.,,,~ ct.::c\ 1\\.t't, · · 
'- claoaa Rat ta do •o while sewera 1 thousands chase te de-so.. 

· For thos~ s~nr~ 1 thousands whol\'a"S".f ~ ~l;: their status, 

ttds report has discussed the processes which clalt·with them. the 

. . ----··--­.. 
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lA- • .-. - •• - • .., ..... "'• '-II~ 11rogram, ana tne 
......,.~~ r1 ~ s#.k'1'j'Dy ~,_ . 
rewardS for satisfying those provfsio~ -

~ . '"""- ... --........ "--------- ~ 
·cror the many thousands \'lho did not tak.e the ef.lf'lePtun-;ey. &ffer-ea \._.---

~a tbe~~Ae-ar~s4dentls-proclama~iony the resolution of their status 

remains OR O;;;en question. 
~ WI f\.1 rr. I?. o t: ~ u 0 G S. •"b. ~Jj 
~ tl~tSSI\R'£ .JllD~~M~ 

We believe that this report together with other public information 
Jf""\. r'~ eN~ . 

may help to provide a oasis upon which to render a judgement as to \'thether 
. . ~ . . . 

r the clemency program achieved its ~tated.pu~.. J -""":-r-
. . . ~1&('-.M\ M.~ ~t.l.t,.& ~-..-~u..,..;.•••~ 
. :_ If the judgement is made" that be:&A 'tM time a l1o\'1ed to enter the r-~..-J~_, 
'" f\ . • ~ 

program w~s sufficien~~nd tar conditions and proce:sses were · 
. -u 

appropriate and fair, then the program should be allol'ted to· run" the 
. ' . 

. 'balar.ce of its course and become part of the nation's histo~. Ho\1eVer. . . · . · . ~ ... ~ • ..w..~e. ,t""~~'<\., ~ ~o.-4 we"~ 1 
· ff the judgement 1 s made that" tR&:- pr;gJ1.iiR d3 Gl Aet l"e!&i ¥e ~he ·status · · 

of •thousands" convicted. charged, investigated, or .still sought for 
'y 

· .violations of the Military Se1ective Service Act or of the Uniform Code of 
. . . \N'U,JMo:t AA,A~.tJ . . 

Military JusticeA then remedies should ~e sought • 
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Critique of the GAO Report: The Predisential Clemency Program 

1. Background: The original GAO Report, The Presidential Clemency Program~-

A Paradox, was reviewed by ARI 9 July 1976. ~kasaxEaMm«RiXXNKXKxfa~ A 

somewhat modified version of those comments were sent by DOD thru the 

White House Counsel's Office to GAO.. In response to those comments1GAO 
. 

has made certain revisions in thier report which are outlined below. 

They ~lso iniciated direct tel~phone contact with Dr. Bell to seek further 

clarification prior to completion of this, thier second~ draft. 

2. The changes which GAGhas made are as follows: 

a. Clarification of the source for the different "pie charts" which 

appear on page i and 6 (~ some are official estimates, others 

come from eongressional testimony). 

'" b. Separation and labling of Army and DOD statistics. 
If'> 

c. Addition2 of at least an oblique reference to the difficulties of 

getting 100% participation. This was acomplished by adding the 

Ml summary of the ARI report as an appendix. 

: d. Addition of "adequate publicity" as a criteria for evaluating the 

performance of the Presidential Program. 

e. Other, mostly editiorial, changes. 

3. Objectional features which still remain: 

a.· Strong implication the 100% participation was, or should have been, 

a • Program Goal. 

b. No discussion of specific suggested changes or what GAO recomendations 

would accomplish or cost. 

c. Virtually no discussion of the ballance between beiefits, equity, 

.: .. J/11.-'"' .--.... uaa reconciliation. · 

.. 
" 
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d. Strong implication that the Army should have given individual 

counsel to all its participants or at least those who where non-

graduates and/or limited in mental ability (i.e., in Category IV or 

Von the AFQT). It is interesting to note here that the legal precident 

which they cite-; Feretta v. California# June, 1975--was settled after 

. . . /the Presidential Program was over. 

~- Ommision of the st~tistica that the Presidential Clemency Board (PCB) 

handled 861. of the eligibles and 711. of the part£cipants. Uhis is an 

important ommision since the GAO report does not cover the work of the ~ 

PCB in the body of its report. •• 
3. Discussions with Mr. Kandle of GAO left the impoession that GAO was not going 

to make any major ehanges in the draft. They consider the draft to be 

accurate and to meet our major objections. In light of that stance, it 

seems that the best DOD can hope for is that ·GAO will correct the remaining 

factual errors. These are listed below. 

a. (p.i) addition of the sources of the pie charts would help and/or 

reference to the page where they are discussed. 

b. (p.iii) the 91. graduation rate is probablely a function of the lenght 

~ 
of alternate service assigned. This should be clarified •. 

'd. . 
~.(p. 24, paragraph 3) These are ARI figures ·for the Army (Table 2), 

If DOD figures.~re needed, they can be found in table 10 of the DOD 
. ' 

After-Action Report. 

~ A. Does the fact that 60% of the DOD letters were returned have any impact 

upon participation rates? If so, should that influence be acknowledged? 

}? "· What is the impact of individual counseling by the Navy and Air For~ 

have upon its participants 'fp. 27-31), which is lllissing for the Army 

participants? Does the fact that the Army had 71% of the participants 

and 450 men during the fisst KBa 2 weeks .of September have iny impact 



·. 

»H~B upon i;s ability to provide individual legal counseling? If so, shouldn't 

these limitations be discussed? 

c I. The last sentence on page 10 implies that applicants were accepted 

.d 
after the end of the Program. Is this so? 

(p. 24) 
jt. The screening of eligibles might have an effect upon particip~tion 

rates, but it is hard to see how it would affect the number of 

participants. Could this assertion be more adqquately explained? 

<> • 
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NATIONAL HEADQUARTERS 

SELECTIVE SERVICE SYSTEM 
1724 F STREET N'N. 

WASHINGTON, D. C. 20435 
ADDRESS REPLY TO 

THE DIRECTOR OF SELECTIVE SERVICE 
OF'FICE OF THE DIRECTOR 

December 31, 1975 

Russ: 

If possible would you please keep an eye on the up-grade 
cases? Since Jay French is gone they might try to push them through 
for V.A. benefits. 

The original deal was to submit them as straight cases and 
let the individual go to the Discharge Review Board for any possible 
up-grade and V.A. benefits. This is as it should be, of course. 

Mr. Traylor has been sitting on them for some time. Don't 
know why he will not submit them. Baskier is still concerned about 
them. His contact in the PCB, Justice Program is Chuck Hilbert. 
Would guess the cases are being held up waiting for an opportune 
time to submit them. 

Sorry to be such a bother. 

Have a Happy New Year. 

Col. W. Dickman 



December 30, 1975 

Russ: 

There is a move under way to attempt to equate the Alternate 
Service assignments of the DOD candidates with those referrals from the 
Clemency Board. This gives some cause for concern since in all reality 
the individuals involved fall into two separate and distinct categories. 
They cannot be compared or equated. 

In the President's Proclamation of September 16, 1974, he 
specifically addressed the two types of returnees that he wished to 
reach: 

1. The unconvicted draft evader and military absentee 

2. The convicted draft evader and military absentee 

' .. -. 

In the first case, these individuals were to report to the 
jurisdictional United States Attorney or to the proper Military Department 
or Secretary of Transportation. In any case, since they had not been 
tried or convicted or served any sentence or probation, they were to be 
assigned to perform 24 months of alternate service (or less if there were 
mitigating circumstances). 

In the second instance, the person involved had been convicted 
of draft evasion offense, or had received a punitive or undesirable 
discharge or was serving a sentence of confinement for such violations. 
Here, the President stated that where appropriate the Clemency Board 
could recommend that clemency be conditioned upon the completion of 
a period of alternate service. The Clemency Board took this to mean 
a three month period as a base, where alternate service was indicated. 

In either case the appropriate referring authority was to take 
into account such honorable service as an individual may have rendered 
prior to his absence, penalties already paid under law, and such other 
mitigating factors as may be appropriate to seek equity among the program 
participants. 

It is my belief that since most of the convicted evaders and 
military absentees have already "paid some penalty under law" whereas 
the unconvicted individuals have not, that it is not in any way possible 
to compare their assignments in an equitable way. In a word, apples and 
oranges cannot be compared. 

Keep your eye open for this possibly coming through the White 
House. 



I believe the Army bounced this to Mo~ty Hoffman for some 
sort of decision also. 

The General said to get this information to you ASAP. 

Regards, 

Col. W.C. Dickman 
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DONNA: 

THE WHITE HOUSE 

WASHINGTON 

Do you have a more recent 
file on the Clemency stuff? 

If not, I'll put this up 
here with some of the older 
junk. There really hasn't 
been too much that's come in 
these days re Clemency ... 

cb 



THE WHITE HOUSE 

WASHINGTON 

September 9, 1976 

MEMORANDUM TO: ED SCHMULTS 

FOOM: ? RUSS ROURK~ 
r 

Ed, as indicated in the attached notes, 
expressed serious concern over the delay 1n 
House processing of the attached. It would 
this might have been by design, rather than 
I would appreciate your reaction. 

Many thanks. 

k has 
the White 
appear that 
by sloth. 



THE WHITE HOUSE 

WASHINGTON 

September 8, 1976 

MEMORANDUM FOR: RUSS ROURLi~~~ 

FROM: JACK MARS~-

My concern remains on the attached -- the date of the 
incoming Justice memo (2 August) and what might have 
occurred at Justice since it was submitted. 

Please see the Counsel's office. 



THE WHITE HOUSE 

WASHINGTON 

September 8 

Mr. Marsh: 

Attached is another copy 
of the Lazarus memo. I 
have also attached a 
copy of Russ' memo to 
you. 

FYI, Lazarus' office said 
Buchen suggested he hold 
up on this until after the 
election. 

Donna 



(r cl c ) 
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MEMO FOR: 

FROM: 

WASHINGTON 

September 1, 1976 

PHIL BUCHEN/ 
JACK MARSHa/ 

KEN LAZARUS ~-

Attached is the most recent recommendation 
of the Department of Justice- dealing with · 
Clemency Board recommendations as to 
known felons. 

May I have your guidance? 

Attac:bmellt 
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®ffitt nf tqe 1\ttnnttl! 05rneral 
llhtsftittgtnn~ 11. a!. 2D53D 

August 2, 1976 

TO: Kenneth A. Lazarus 
Associate Counsel to the President 

FROM: Mark L. Wolf, Special Assistant 
to the Attorney General ~ 

SUBJECT: Presidential Clemency Board Recommendations 
Regarding Known Felons 

Among the applicants recommended for clemency by the 
Presidential Clemency Board are some 800 felons. In addition~ 
since assuming responsibility for the residual functions of 
the Board, the Department of Justice has processed the appli­
cations of almost 100 felons who are believed to q~~lify for 
a recommendation of clemency under the stanqards established 
by the Board. As yet, however, none of these 900 cases has 
been forwarded to the President, and the Department has been 
asked to outline and evaluate possible alternatives for their 
disposition. 

There appear to be five alternatives worthy of considera­
tion: (1) acceptance of the Board's recommendations; (2) denial 
of clemency to all known felons; (3) case-by-case review of 
all applications from known felons; (4) case-by-case review 
of those applications involving the most serious felonies, 

~arid acceptance of the Board's recommendations as to the re­
maining applications; (5) adoption of an objective eligibility 
standard to be met by each applicant-felon. The Department 
be~ieves that former members of the Board's staff may have 
suggested other alternatives but is unaware of their substance. 

(1) AccePtance of the Board's recommendations 

Although the Board requested information only about 
offenses within its jurisdiction, it did receive and evaluate 
information about other offenses. In many ca~es, this un­
solicited information about other crimes contributed substantially 
to the Board's decision to recommend a denial of clemency and, 
in other cases, resulted in the recommendation of a longer term 
of alternative service. ~ 
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The Department believes that this approach was both 
reasonable and consistent with the purpose and spirit of 
the President's Clemency program, which offers a pardon only 
for draft and military offenses. Those applicants with the 
most serious felony records either. have been denied clemency 
or, because they are incarcerated, will be unable to complete 
the alternative service on which their pardons are conditioned. 

(2) Denial of.clemency to all known felons 

Clemency could be denied to all applicants known 
to have been convicted of a felony other than those for which 
a pardon is sought. The Department believes, however, that to 
deny clemency to applicants solely because they are known to 
have committed other felonies would be inconsistent with the 
limited and compassionate nature of the program. Such a 
policy would be somewhat arbitrary since it is only by chance 
that knowledge of other offenses was obtained. There undoubtedly 
are many cases in which clemency already has been granted to 
persons whose felony records were unknown to the Board at the 
time it made its recommendations. 

(3) Case-by~case review of all applications from known 
felons 

Each of the 900 cases could be carefully reviewed 
and evaluated to determine whether the felony record is 
sufficiently serious to warrant a denial of clemency. This 
approach presents two problems. First, the Department does 
not now have complete and reliable felony records in all 900 
cases, and a substantial amount of staff time would be necessary 
to obtain this information. Second, a rather elaborate 
calculus--based on the number of felonies, their nature, and 
their age--would have to be developed to determine when a 
supplementary recommendation against clemency would be 
appropriate. It is estimated that this approach would require 
resources not now available to the Department and cause a 
substantial delay in the disposition of these cases. The 
Department doesnot recommend this alternative. 

(4) 

all 900 
serious 

Case-by-case review of.only those applications 
involving the most serious felonies 

The Department could carry ou~ a summary review of 
felony cases. Those which appear to involve the ~t 
misconduct--perhaps 10 to 20 percent--would be s~r~·~ ... Fo*., 
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aside for the sort of scrutiny described in the preceding 
section, while the remainder would be sent to the President 
with the present recommendation of clemency. Although this 
approach would present problems of resources and delay, the 
Department would not consider it an unreasonable alternative 
to outright adoption of the Board's recommendations. 

(5) Adoption of an objective· ellgibi·lity :standard 

Each case could be evaluated without case-by-case 
review by reference to an objec.tive standard. An objective 
and easily verifiable eligibility standard that each 
recipient would have to meet in order to qualify for pardon 
would be drafted for inclusion in the master clemency warrant. 
Specifically, the master warrant granting pardon to the known 
felons would contain a condition that only those who had been 
free of felony convictions or who had not been incarcerated at 
any time within a designated period of years immediately pre­
ceding the grant of pardon could benefit from such grant. 

... (Suggested conditional language is attached). One possibility 
would be a three-year period, which is identical to the waiting 
period applicable to ordinary.pardon applicants for the purpose 
of establishing eligibility. Whether an individual listed on 
the master warrant would benefit from the grant of clemency 
would be determined by reference to the Federal Bureau of 
Investigation identification record, and any person denied 
clemency on the basis of such determination would be permitted 
to have the record corrected if it is erroneous. This 
approach is similar to that taken by t;he President Truman in 
his 1945 and 1952 proclamations granting pardons to all 

.. previously convicted servicemen who.thereafter had completed 
at least one year of service during World War II or the 
Korean War and were thereafter honorably discharged. The 
principal difference is that the Truman proclamations applied 
only to categories of individuals but not to named individuals. 
In the Clemency Board felon cases only the master warrant would 
contain the conditional language. If the subsequent check of 
the individuals's name on the FBI identification record shows 
that he does not meet the condition, he would be denied a 
pardon. 

• It should be noted that the felon cases also could be 
evaluated by reference to the same objective standard without 
the necessity of including it in the master warrant. All 
applicants who are determined to meet the standard would then 

• 
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be granted unconditional clemency, except for alternative 
service requirements. Those applicants who do not qualify 
would be notified that their applications had been denied 
but would be reconsidered if they could present, within a 
specified time, evidence that the denial has been based upon 
incorrect information. This approach has the merit of avoid­
ing the necessity of using a new form of conditional master 
warrant. 

Adoption of this alternative would have the merit of 
avoiding any significant problems of resources or delay. The 
first variation of this option would involve significant un­
certainty and, probably, confusion. Both variations would 
cause arbitrary results because it is only by chance that 
knowledge of other offenses has been obtained. The Depart­
ment does not recommend this approach. 

Conclusion 

The Department believes that no further review of the 
900 felon cases is required and that recommendations of clem­
ency should be submitted to the President. If this approach 
is not acceptable, the Department feels that the most reason­
able alternative is the sort of limited review suggested in 
section (4). 

• 
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... upon the express condition that they shall not have 
been convicted in any court of the United States, federal 
or state, of any felony within the three year period immedi­
ately preceding this grant or that they shall not have been 
confined at any time within the same three year period pur­
suant to a sentence of imprisonment imposed by any such 
court upon conviction of a felony, regardless of when such 
conviction was obtained, the publicly available arrest record 
maintained by the Federal Bureau of Investigation, if any 
such record exists, to be conclusive as to the existence 
of any such conviction and sentence; provided, however, that 
such record shall be corrected if shown to be incorrect and, 
as corrected, shall be conclusive, and if they have been so 
convicted or so imprisoned, the pardon is null and of no effect . 

• 



MEMORANDU.r-1 FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

September 11, 1976 

KEN LAZARUS 

PHIL BUCHEN<? 

SEP 

SUBJECT: Memo to You From Mark-Wolf Concerning 
the Presidential Clemency Board 
Recommendations 

I understand that you will be getting additional 
information to help us evaluate the various options. 

cc: Jack Marsh/ 
Ed Schmults 



®ff~ nf t4r .... i\ttnrnry ~rnrrnl 
tlh:ts41ngtnn)1. (!3. 2Ui3U 

August 2. 1976 

TO: Kenneth A. Lazarus 
Associate Counsel to the President 

FROM: Mark L. Wolf, Special Assistant 
to the Attorney General f..tu.J 

SUBJECT: Presidential Clemency Board Recommendations 
Regarding Known Felons 

Among the applicants recommended for clemency by the 
Presidential Clemency Board are some 800 felons. In addition, 
since assuming responsibility for the residual functions of 
the Board, the Department of Justice has processed the appli­
cations of almost 100 felons who are believed to qualify for 
a recommendation of clemency under the standards established 
by the Board. As yet, however, none of these 900 cases has 
been forwarded to the President, and the Department has been 
asked to outline and evaluate possible alternatives for their 
disposition. 

There appear to be five alternatives worthy of considera­
tion: (1) acceptance of the Board's recommendations; (2) denial 
of clemency to all known felons; (3) case-by-case review of 
all applications from known felons; (4) case-by-case review 
of those applications involving the most serious felonies, 

__ and acceptance of the Board's recommendations as to the re­
maining applications; (5) adoption of an objective eligibility 
standard to be met by each applicant-felon. The Department 
believes that former members of the Board's staff may have 
suggested other alternatives but is unaware of their substance. 

(1) Acceptance of the Board's recommendations 

Although the Board requested information only about 
offenses within its jurisdiction, it did receive and evaluate 

.information about other offenses. In many cases, this un­
solicited information about other crimes contributed substantially 
to the Board's decision to recommend a denial of clemency and, 
in other cases, resulted in the recommendation of a longer term 
of alternative service. 
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The Department believes that this approach was both 
reasonable and consistent with the purpose and spirit of 
the President's Clemency program, which offers a pardon only. 
for draft and military offenses. Those applicants with the 
most serious felony records either have been denied clemency 
or, because they are incarcerated, will be unable to complete 
the alternative service on which their pardons are·condit~oned. 

(2) Denial of clemency to all known felons 

Clemency could be denied to all applicants known 
to have been convicted of a felony other than those for which 
a pardon is sought. The Department believes, however~ that to 
deny clemency to applicants solely because they are known to 
have committed other felonies would be inconsistent with the 
limited and compassionate nature of the program. Such & 
policy would be somewhat arbitrary since it is only by chance 
that knowledge of other offenses was obtained. There undoubtedly 
are many cases in which clemency already has been granted to 
persons whose felony records were unknown to the Board at the 
time it made its recommendations. 

(3) Case-by-case review of all applications from known 
felons 

Each of. the 900 cases could be carefully reviewed 
and evaluated to determine whether the felony record is 
sufficiently serious to warrant a denial of clemency. This 
approach presents two problems. First, the Department does 
not now have complete and reliable felony records in all 900 
cases, and a substantial amount of staff time would be necessary 
to obtain this information. Second, a rather elaborate . 
calculus--based on the number of felonies, their natureF and 
their age--would have to be developed to determine when a 
supplementary recommendation against clemency would be 
appropriate. It is estimated that this approach would require 
resources not now available to the Department and cause a 
substantial delay in the disposition of these cases. The 
Department does not recommend this alternative. 

(4) 

all 900 
serious 

Case-by-case review of.only those applications 
involving the most serious felonies 

The Department could carry out a summary review of 
felony cases. Those which appear to involve the most 
misconduct--perhaps 10 to 20 percent--waul~._. IJ . 
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aside for the sort of scrutiny described in the preceding 
section, while the remainder would be sent to the President 
with the present recommendation of clemency. Although this 
approach would present problems of resources and delay, the 
Department would not consider it an unreasonable alternative 
to outright adoption of the Board's recommendation~. 

(5) Adoption of an objective. eligibi·l:ity :standard 

Each case could be evaluated without case-by-case 
review by reference to an objective standard. An objective 
and easily verifiable eligibility standard that each 
recipient would have to meet in order to qualify for pardon 
would be drafted for inclusion in the master clemency warrant. 
Specifically, the master warrant granting pardon to the known 
felons would contain a condition that only those who had been 
free of felony convictions or who had not been incarcerated at 
any t1me within a designated period of years immediately pre­
ceding the grant of pardon could benefit from such grant. 
(Suggested conditional language is attached). One possibility 
would be a three-year period, which is identical to the waiting 
per-iod applicable to ordinary. pardon applicants for the purpose 
of establishing eligibility. Whether an individual listed on 
the master warrant would benefit from the grant of clemency 
would be determined by reference to the Federal Bureau of 
Investigation identification record, and any person denied 
clemency on the basis of such determination would be permitted 
to have the record corrected if it is erroneous. This 
approach is similar to that taken by the President Truman in 
his 1945 and 1952 proclamations granting pardons to all 
previously convicted servicemen who.thereafter had completed 
at least one year of service during World War II or the 
Korean War and were thereafter honorably discharged. The 
principal difference is that the Truman proclamations applied 
only to categories of individuals but not to named individuals. 
In the Clemency Board felon cases only the master warrant would 
contain the conditional language. If the subsequent cheCk of 
the individuals's name on the FBI identification record shows 
that he does not meet the condition, he would be denied a 
_pardon .. 

It should be noted that the felon cases•also could be 
evaluated by reference to the same objective standard without 
the necessity of including it in the master warrant. All 
applicants who are determined to meet the standard would then 
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be granted unconditional clemency, except for alternative 
service requirements. Those applicants who do not qualify 
would be notified that their applications had been denied 
but would be reconsidered if they could present, within a 
specified time, evidence that the denial has been based upon 
incorrect information. This approach has the merit of avoid­
ing the necessity of using a new form of conditional master 
warrant. 

Adoption of this alterna.tive would have the merit of 
avoiding any significant problems of resources or delay. The 
first variation of this option would involve significant un­
certainty and, probably, confusion. Both variations would 
cause arbitrary results because it is only by chance that 
knowledge of other offenses has been obtained. The Depart­
ment does not recommend this approach. 

Conclusion 

The Department believes that no further review of the 
900 felon cases is required and that recommendations of clem­
ency should be submitted to the President. If this approach 
is not acceptable, the Department feels that the most reason­
able alternative is the sort of limited review suggested in 
section (4). 

• 
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... upon the express condition that they shall not have 
been convicted in any court of the United States, federal 
or state, of any felony within the three year period immedi­
ately preceding this grant or that they shall not have been 
confined at any time within the same three year p~riod pur­
suant to a sentence of imprisonment imposed by any such 
court upon conviction of a felony, regardless of when such 
conviction was obtained, the publicly available arrest record 
maintained by the Federal Bureau of Investigation, if any 
such record exists, to be conclusive as to the existence 
of any such conviction and sentence, provided, however, that 
such record shall be corrected if shown to be incorrect and, 
as corrected. shall be conclusive, and if they have been so 
convicted or so imprisoned, the pardon is null and of no effect • 

• 

• 
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November 13, 1976 

KEMORANOOM POR 1 JAC3. WA,-SOR 

PROM: 

You abould be aware ot the attached lftemo from the 
Director of the Selective lervJ.ee ra1ain9 certain 
queationa aa to the at.atua of t.he Alteraate Service 
work proqraa parawmt. to the Cl-Def progr .. 11lid.ata4 
in the rall of 1175. · 

ror your information·, we are alao brin9lD9 ~ia to the 
attentlan of Philip auchea, Counael to the Preal4eDt., 
for vuJ,danae Oil the at.ataa of the proqraa. 

bee: Phil Buchen 

JOM/dl 



OFF1:..E. OF THE DIRECTOR 

NATIONAL HEADQUARTERS 

St:LECTIVE SERVICE SYSTEM 
7TH FLOOR 

600·E STREET, N. W. 

WASHINGTON, D. C. 20435 

November 9, 1976 

MEMORANDUM FOR THE HONORABLE JOHN 0. MARSH, JR. 

SUBJECT: The President's Clemency Program 

AOOFIE$5 REPI.V TO 

THE DIFIECTOFI OF SELECTIVE SE .. VICE 

NO'I 1i. 1978 

My responsibility for the alternate service work phase of 
President Ford's clemency program under Executive Order 11804, and 
public inquiry as to its continuation, prompt this memorandum. 
Specifically, the press, at least one TV station and an individual 
now participating in the alternate service work program have inquired 
as to the conceptual relationship between the clemency program and 
the pronouncements of the President-elect concerning blanket pardon 
for persons who violated the Military Selective Service Act during 
the Vietnam era. 

There are over 300 persons either at work or scheduled to 
commence work in the alternate service program who, upon successful 
completion of such work, will have the outstanding indictments against 
them dismissed in accordance with agreements they have reached with 
U. S. Attorneys. These individuals are the only ones whose inquiries 
are my concern. Attached are the current statistics concerning the 
numbers and categories of all participants in the alternate service 
work program of President Ford's clemency program. 

This memorandum is provided in accord with my conversation 
with Mr. Rourke on November 8, 1976. 

Attachment 

~--)4~.<_ 
on V. Pepi tole 
Director 

-

INSURE FREE'DOM'S FUTURE-AND YOUR OWN-BUY UNITED STATES SAVINGS BONOS 



The following chart presents the statistics as of November 2, 1976 

for military deserters and draft evaders who enrolled with the 

Selective Service System. 

Presidential Clemencl 

Status Totals DOD(l) 

Enrolled 8,464 4,545 

Completed 1,579 396 

At Work 1,239 611 

To Be Placed 420 85 

Terminated 5,226 3,453 

(1) - Military deserters 
(2) - Indicted draft evaders 
(3) - Convicted draft offenders 
(4) - Discharged AWOL offenders 

Board (PCB~ 
DOJ(2) Total PCB CAG(3) 

704 3,215 144 

174 1,009 85 

293 335 18 

51 284 7 

186 1,587 34 

The Selective Service System's responsibility in support of President 

Ford's clemency program began when a deserter or evader enrolled in 

the program. In the case of the evader the System enrolled a total 

of 848 persons, of which 216 have completed their alternate service 

obligation; 311 are currently at work; 58 are awaiting placement on 

a job; and 220 enrollees have terminated from the program. 

AWOL(4) 

3,071 

924 

317 

277 

1,553 
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MEMORANDUM FOR: 

FROM 

THE WHITE HOUSE 

WASHINGTON 

November 17, 1976 

JIM C&"iNON / 
RUSS ROURKE 

PHILIP BUCHE~ 
In reference to the memorandum from Russ Rourke 
dated November 16 to Jack Marsh regarding the 
effect of the Department of Justice policy 
concerning draft resisters on the President's 
clemency program, I attach a copy of a memo 
sent to me on November 10 by the Attorney 
General. 

cc: Jack Marsh 



1<.t:SS 

,rack~ I ..;.ir.Jcus:»ed the Cle~ncy proqram m.a.tter •Jith 
Ji;::. · .armon. Jir::t fe¢11B very a ~ronr;-ly that. so~ !irr.:t 
~~ita Houa~ action, one wa~ or the other, shoald he 
~ak~n ASAP. JL~i~ viaw, ~ither ve should stato that 
·tn~ law would be tollowe.J tv t.."ae letter until J:u~aa.ry 20, 
or tfta ~1hite Bouse SllOU.ld :state :tl1at "as a. reilult of 
tll~.: Pr~Si&..a:nt-elect' S stat.Cr!'.tt!\t~ r .it has become impoa­
i.'iii;.lQ to :ieal with this r:"&tt:er in an ordarly and equitable 
fash.io:-1. HG ar~, therefore, suSf_}fHtdin9 all. les-al. 
actiotla against t.~e L."ldivit.!-aals ccn.cerned. ·• 

CCf P.Sucben / 

-· 

RAH:cb 

, __ ..,...,.. 

' 

---------'----- -----------



®fftrr nf tql' 1\ttntn!'l! @rn!'ral 
W a,n4ingtnn, Il. Q:. 2nszn 

November 10, 1976 

MEMORANDUM FOR: PHILIP W. BUCHEN 

FROM: 

Counsel to the President 
/ 

EDWARD H . LEVI -? j11/ 
Attorney General 

You have asked whether the Department of Justice 
has recently modified its position concerning the 
prosecution of draft resisters and have asked whether 
the Department of Justice has advised United States 
Attorneys to defer the prosecution of cases pending 
against draft resisters. 

NBC News has reported that the Department of 
Justice has advised United States Attorneys to defer 
the prosecution of draft resisters until President­
elect Carter has taken a position concerning the 
granting of executive clemency to draft resisters. 

The Department of Justice's position concerning 
the prosecution of draft resisters has not changed 
since the expiration of the clemency program instituted 
by President Ford. Absent unusual circumstances, the 
Department's policy has been to permit the release of 
draft resisters on their own recognizance and to 
acquiesce in a defendant's waiver of his right to a 
speedy trial. In response to the report broadcast 
by NBC News, Robert J. Havel, Director of the 
Department's Office of Public Information, has issued 
a statement declaring that the Department has not altered 
its position as a result of the election and that it is 
conducting "business as usual." Mr. Havel's statement 
accurately expresses the Department's position concerning 
the prosecution of draft resisters. No statements have 
been issued to United States Attorneys suggesting that 
the Department's posture on this issue has been or will 
be altered. 

~·~--.. · ., 
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I have been advised that since November 2, 1976, 
at least two inquiries have been made by United States 
Attorneys to the Department of Justice concerning the 
Department 1 s policies pertaining to draft resisters. 
In response to those inquiries, Department officials 
stated that the Department will continue to adhere to 
the long-standing policies that have governed its 
activities in cases involving possible violations of 
the selective service laws. 



FOR IMMEDIATE DELIVERY ON ARISING 

MEMORANDUM FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

December 29, 1976 

DICK CHENEY 
JIM CAVANAUGH 
BRENT SCOWCROFT 

Please note the attached stor~. his appears to be 
taking a thrust of a more inte s' e review,with a 
possible change in the Presiden s position on this 
issue,than we had anticipated. 

Ed Schmults' inquiry to Justice was limited to a 
request for statistical data, but apparently the 
press are taking that inquiry, together with the 
President's remarks, to build this into a greater 
story than we really believe it is. 

If our assumption of no major change is correct, 
I believe you will have to get this into the 
desired perspective out there. 

Attachment 



Washington Post 
Wednesday, December 29, 1976 

Justice DepL, at Ford Request, 
Considers Viet Amne~ty Issue 

.YAIL, Colo., Dec. 28 (UPI)-The 
IIIIDwlistration has begun the process 
of eonslderlng presidential amnesty 
for all Vietnam-era draft resisters and 
dnerters, President Ford said today. 

"We have started the process," Ford 
told l'eporters when asked if the Jus­
tiee Department bad begun working 
on a study of the subject. 

Ford, red-faced from the cold, skied 
down the slopes after SY2 hours on 
the mountains and frowned when 

· albd if his consideration of the pro­
pout indicated a change of mind. 

"'You don't have to make stories 
abiMat somethinl that is very plain 
ud very direct," Ford said, repeating 
a earlier statement that Jane Hart, 
tbe widow of Sen. :Philip A. Hart (D­
IOell.) who died Sunday, had uked 
blm to grant anmeaty. 

Mrs. Hart was a longtime opponent 
of U.S. participation in tbe Vietnam 
war. 

Within hours after revealing his 
pN.nise to Mrs. Hart, Ford raised 
me doubts about it by saying "oh, 
no," when asked if he was serious. 
One White House official was re­
flrted to have said the President was 
QJII1lkely to grant amnesty. 

But today, asked to clarifY his posi­
tion. Ford said: "There's no confusion 
wllatsoever. I said that at her request 
that I'd take a loot at it, and that's 
wbat I'm &oing to do." 

fA Jutlee Department spoteaman, 
uted what Ford had meant about 

"starting the process,'' said that WJdte 
House counsel Philip W. Buchea'• oft. 
ice had contacted Lawrence M. ~ 
lor, the department's pardon attonMt,, 
today and had asked for statlstiel rtt. 
ating to Ford's clemencY prograa 

{The information requested W, tbe 
White House, the spokesman saW. eoY· 
ered such questions as how IIWl7 
draft resisters had applied for clelll­
ency and how many had fulfilled 1te 
alternative HrVice requireme~ 

President-elect JilnmY Carter 11M 
said a pardon for draft 1 •*ta• 
would be one of his fJnt acta lifter 
taking office Jan. 20 and that lie Ia 
studying suggeatlont that he IDela&te 
nillital7 deserters as welL 

Under a elnleBOP Pf'OI!llaa 1blt 
Ford created shortly after becomlar 

· President in Auguat. 1&'14. draft .._ 
ters and deserters were giY8Il & 
chance to "earn their way baek" by 
performing two years of alteruatift 
service as a substitute for mDitar1 
service. 

The government said 106.000 per­
sons were eligible under ForcFa pro. 
gram, but only about 20 per ceat took 
advantage of it. Ford has said 1D the 
past that he thought his previoa poat.. 
tion was adequate. · 

Ford went skiiul today with 'l'raJn. 
mel Crow, a Teua businessmaa and 
major suppol'W duriJll the eaaDpaJp. 
While on Vail 1\lountaiD, Ford bad 
lunch with membera of the lk1 patret. 
aides said. 
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MEMDRANDUM 

THROUGH: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

Decernber 30, 

FOR THE PRESIDENT 

EDWARD C. SCH}1ULTS~~ , 
<'""' C,T' 

BOBBIE GREENE KILBERG 0 ' 

, 
~,,t' ' 

l9v 

In reconsidering the issue of Presidential clemency·for 
Vietnam era draft evaders and military deserters, we 
have prepared the following options for your consideration. 
Each of these options would necessitate ·su~stantial 
analysis and it would be-very difficult to announce a 
new clemency policy before January 20 which would be 
thoroughly reviewed and properly organized. The options 
are listed in the descending order of most comprehensive 
to most limited. · 

1. The issuance of a Presidential proclamation 
granting clemency discharges and pardorsto all convicted 
and unconvicted draft offenders and to all fugitive and 
discharged AWOL offenders whose offenses occurred during 
the Vietnam War era.* This would apply to the approximately 
91,608 individuals who were eligible for the clemency 
program but did not apply (eligibility was 113,337 -­
application rate was 19 percent) and to the approximately 
11,535 individuals who applied to the clemency program but did 
not enroll in~ or have not or failed to complete the alternativ.:' 
service requirement. Under the present interpretation 
of clemency discharges and pardons, the AWOL offenders 
would not be entitled to veterans benefits. However, the 
Presidential proclamation would result in a dismissal of 
any military proceedings against them and the dismissal 
of any indictments against the draft evaders,plus the 
receipt of a military discharge which is not dishonorable. 

A sub-issue within a new Presidential Clemency 
Proclamation would be the question of veterans benefits 
for all AWOL offenders or only for those who actually 

* Defined ~n your Proclamation 4314 of September 16, 1974, 
which created the ~emency program,as the period betwee~· 
the adoption of the Gulf of Tonkin Resolution (August 4f·, 1>· ~' 
1964) and the day the last American combatant left -~ 
Vietnam (March 28, 1973). 
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served in Vietnam or perhaps only for those who were 
wounded in Vietnam. The Clemency Board recommended 
to you that veterans medical benefits be made available 
to 400 deserters with bad discharg~s who were 
permanently disabled from Vietnam wounds and that all 
veterads benefits be made available to an additional 
253 Vietnam veterans who had outstanding combat records 
in Vietnam. This could be accomplished by upgrading 
these individuals' discharges to at least a general 
discharge or making an exception for them within the 
category of the clemency discharge or the undesirable 
discharge. An alternative would be to direct the 
Defense Department in your Proclamation to review the 
records of all those eligible for clemency who served 
in Vietnam and to make individual determinations as to 
whose discharges should be upgraded and as to who 
should receive medical benefits as an exception to the 
clemency or undesirable .discharge. 

2. Issuance of a Presidential Proclamation granting 
clemency discharges and pardons to all persons who 
applied to the clemency program, whether or not they 
actually reported.to the Selective Service for alternative 
service if that was required of them. This would cover 
approximately 11,535 individuals. 

3. · Issuance of a Presidential Proclamation granting 
c].emency discharges and pardons to all persons w·ho · 
actually enrolled in the alternate service program. As 
approximately 79 percent of those individuals who enrolled 
in the alternative service program did not start, or have 
not or failed to complete alternate service, this proposal 
would cover approximately 6,639 individuals. 
Under this proposal, no distinction would be made between 
those who made a real effort to be placed in jobs and 
complete their assignments and those who did not. 

An alternative would be to institute a "good 
faith" test in order to eliminate those who did not 
actually cooperate with the program but that \11ould be 
very difficult to apply in an equitable manner. 

4. Reopen the present clemency program and allow 
people to apply for another period of time. There is 
little evidence to indicate that many individuals would 
apply under a reopened program but· such an action would 
give individuals a.,.second chance to participate in earn~., 
clemency. . 'Ff'l'~ fO 

... lt,c 
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A technical difficulty t·rith reopening the 
present program is that the Selective Service no 
longer has an organizational capacity to supervise 
alternative service. Another organizational mechanism 
would ~ave to be found for supervision. 

5. Take Presidential action in the case of 
approximately 800 felons whom the Presidential Clemency 
Board has recommended for clemency and approximately 
100 additional felons tvhom the Department of Justice, 
since assuming jurisdiction, believes could qualify 
for clemency under the standards established by the 
Clemency Board. A pardon under the clemency program 
would be only for the draft and military offenses and 
not for the civilian felony convictions. There are 
five alternatives to consider in this r~gard: 

(1) Grant clemency now to the approximately 
900 felons; 

(2) Deny clemency to all felons; 

(3) Institute a case-by-case review of 
all applications from known felons; 

(4) Institute a case-by-case review of 
those applications involving the 
most serious felonies and grant 
clemency now to the remaining 
applicants; or 

(5) Adopt an objective eligibility standard 
to be met by each applicant felon 
which, for example, could contain a 

. condition that only those who had been 
free of felony convictions or who had 
not been incarcerated at any time 
within a designated period of years 
immediately preceding the grant of 
pardon could benefit from such grant. 

6. Direct.the Secretary of Defense to issue military 
discharges under honorable conditions to 253 Vietnam 
veterans whom the Clemency Board found to be particularly 
deserving of more than a clemency discharge. According 
to the Clemency Board, these individuals had outstanding 
combat records inJ!ietnam. The Board stated that they 
had been wounded in combat, had decorations for unusual 
valor in combat, had multiple tours of honorable military 
service in the combat zone, and had records of volunteering 
for hazardous duty. 
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* * * 
We have several observations. First, your 

Presidential Clemency Program was based on sound 
decisions. Second, if you decide to select any 
of the above options, you should be aware that, 
given the time remaining in your Administration, 
it wil~ be very difficult to do the proper staff 
and analytical work. There will not be sufficient 
time for a new clewency program to be properly 
organized, administered or implemented. 

All in all, our recommendation is that you 
take no action and that you advise Mrs. Hart of 
your decision. 




