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THE WHITE HOUSE " SCHEDULE PROPOSAL

‘ Date: Aprill, 1975
Thru: Max Friedersdorf
From: Vern Loen /(.
Via: Warren Rustand

-WASHINGTON

MEETING: . With three GOP members of the House
) . Administration Committee

DATE: As soon as possible after April 7 because early
hearings and fast floor action are expected.

PURPOSE: ' To discuss a new post card regis’tratién bill before
‘ a "the House Administration Committee. :

FORMAT: . Oval Offi.ce‘ - 20 minutes

CABINET
PARTICIPATION: Attorney General Edward Levi

PRESS

COVERAGE: Announce to press as a meegting to discuss pending
legislation - - - White Hoyse photographer only

STAFF: Vern Loen

RECOMMEND: Max I.. Friedersdor

PARTICIPANTS: = The President A s
‘ : The Attorney .

Rep. William Dickinson (R-Ala)
Rep. Charles E. Wiggins (R-Calif)

- Rep. Bill Frenzel (R-Minn)
Counsellor Robert Hartmann

- Vern Loen (staff) ;
Richard Parsons {(Domestic Council)



BACKGROUND:

‘cc:

APPROVE DISAPPROVE

The Administration fought hard against
postcard registration last year and
successfully stopped it in the House.

' Postcard registration is a key objective
of organized labor and Common Cause.

It was strongly opposed by the National
Association of Secretaries of State, who
regarded it as an administrative
nightmare. Also, there was much
criticism of the bill by the press.

These Members would like a strong signal
from the Administration on our position

on this legislation, which they anticipate
will be on a fast track. Justice Department
has been alerted.

The Attorney General

John Marsh

- Bob Hartmann

Bill Kendall

Charles Leppert-

Doug Bennett
Pat O'Donnell
Bob Wolthuis
Richard Parsons



October 10, 1978

MEMORANDUM ‘SORY.,  MAX FRIEDERSDORF
FROM; JACK MARSH

Could you have one of your people give me a rundown on some
legislation in the House Administration Committee called the

Overseas Citisens' Votiag Rights Act, H. R, 32117

What is this bill? What does it do? What are its chances of
passage? If it is passed, what will be the effect?

- JoM/dl




THE WHITE HOUSE

WASHINGTON

November 11, 1375

MEMORANDUM FOR: JACK MARSH

THRU: MAX L. FRIE ERSDORF - é
VERN LOEN

FROM: CHARLES LEPPERT, JR. ey( .

SUBJECT: Post Card Voter Registration

H.R. 1686, the Post Card Voter Registration bill was reported out
of the Committee on House Administration on Friday, November 7,
by a vote of 17 yeas to 6 nays. the nay votes were all Republican
Members of the Committee.

Copies of the bill and committee report will be sent to you as soon
as they are available,

T“‘M&« mmww
Ve



NOV 139 1975

November 11, 1975

Dear Max:

The Overseas Citizens Voting Rights bill, S. 95 as
amended, has been voted out of the House Administration
Committee by a 14-5 vote. It previously had been voted on
favorably by £he Subcommittee on Elections, 7-+2. '

_ As you know, this bill was passed by the Senate in
Xthe last Congress and was passed unanimously by the Senate
‘early this year.

I would hope that you would urge the President to
. come out strongly in support of this bill which will give
some 750,000 Americans who are overseas in the private
sector the opportunity to vote in all Federal elections.
This right to vote is now held by members of the military
and by Federal employees who are overseas, but not by
private American citizens. These private citizens are
vitally affected by actions which the President and the
Congress take, and they deserve to be represented in the
Congress of the United States.

As you can see from this letterhead, supporters of
this bill are truly bipartisan, and although there are no
figures available, I am sure that there are more Republican
and Independent voters overseas than there are Democrats.

.From the strictly political viewpoint, I am sure the
President has much more to gain than to lose by supporting
this legislation.



I do not urge the President to support this legisla-
tion from the political standpoint, however, but only from
the standpoint of giving our overseas Americans in the private
sector the same rights and privileges as those currently
being given to Federal civilian and military employees.

Max, I would be glad to discuss the bill further with
you personally. I sincerely believe that support of this
bill by the President would be a big plus for him. :

Sincerely,

éar; é-‘ Wa;gace

Executive Director

The Honorable Max L. Friedersdorf
Assistant to the President

The White House

Washington, D. C. 20500

cC: vé;hn.o. Marsh, Counsellor to the President
William J. Baroody, Jr., Assistant to the President
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THE WHITE HOUSE

WASHINGTON
November 12, 1975
MEMORANDUM FOR: JACK MARSH

THRU: MAX L. FRIEDERSDORF M, 6 .
VERN LOEN /(-

FROM: CHARLES LEPPERT, JR.@% .

SUBJECT: S. 95 - Overseas Citizens Voting
Rights Act of 1975

Following up on my previous status reports on S, 95, attached are copies
of S. 95 and the Committee Report as you requested,




- -

November 12, 1978

MEMORANDUM FOR: ’ JACK MARSH
THRU: MAX 1., FRIEDERSDORF
VERN LOEN
FROM: CHARLES LEPPERT, JR.
SUBJECT: & 95 - Overseas Citizeas Vetiag
Rights Act of 1978

Fellowing up en my previsus status reports oa 5. 95, attached are coples
of 5. 95 and the Coammittes Rapert as you requested,

B




94rH CONGRESS } HOUSE OF REPRESENTATIVES { REporT

1st Session No. 94-649

OVERSEAS CITIZENS VOTING RIGHTS ACT OF 1975

NoVEMBER 11, 1975.—Committed to the Committee of the YWhole House on the
State of the Union and ordered to be printed -

Mr. Hays of Ohio, from the Committee on House Administration,
submitted the following

gy e

REPORT e
together with R
U
MINORITY VIEWS AND SUPPLEMENTAL VIEX&S

[To accompany 8. 95]

The Committee on House Administration, to whom was referred the
bill (S. 95) having considered the same, report favorably thereon with
an amendment and recommend that the bill as amended do pass. _

On November 4, 1975, a quorum being present, the Committee
adopted by recorded vote of 14 ayes and 5 nays, a motion to report
S. 95 as amended. The amendment strikes out all after the enacting
clause and inserts in lieu thereof a substitute text which appears in
italic type in the reported bill. - : , .

There were no oversight findings or recommendations by the Com-
mittee on House Administration, nor has the Committee on Govern-
ment Operations submitted a summary of oversight findings.

PURPOSES

The primary purpose of the bill is to assure the right of otherwise
qualified private U.S. citizens residing outside the United States to
vote in Federal elections. A citizen residing outside the United States
shall be eligible to register absentee, and vote by absentee ballot, at the
location where he was last domiciled immediately prior to his de-
parture from the United States. A citizen may register and vote under
this Act only if he complies with all applicable State or district quali-
fications, is not voting in any other State or election district, and has
a valid passport or card of identity and registration issued under the
authority of the Secretary of State. ;

The committee was satisfied that American citizens outside the
United States should be assured the right to vote in congressional as
well as in: presidential elections. It was plain from testimony in the

57--006
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hearings that Americans outside the United States possess both the
neecessary interest and the requisite information to participate in the
selection of Senators and Congressmen back home. ‘
Congress is concerned with the common legislative welfare of the
entire Nation, along with the specific legislative interests of each
district. The citizen outside the United States has distinct congres-
sional interests. The citizen outside the country is interested, for ex-
ample, in the exchange rate of the dollar, social security benefits, or
the energy situation. Furthermore, the local citizen and the overesas
citizen share a number of common national interests, such as Federal
taxation, defense expenditures (for example, U.S. troops stationed
overseas), inflation, and the integrity and competence of our National

Government,
BACEGROUND

Reliable estimates indicate that there are probably more than
750,000 American citizens of voting age residing outside the United
States in a nongovernmental capacity (sometimes referred to herein
as “private citizens” or “civilians”). Studies submitted to the com-
mittee have shown that nearly all of these private citizens outside the
United States in one way or another are strongly discouraged, or are
even barred by the rules of the States of their last domicile from par-
ticipation in persidential and congressional elections.

ese private citizens include thousands of businesspersons, as well
as missionaries, teachers, lawyers, accountants, engineers, and other
professional personnel serving the interests of their country abroad
and subject to U.S. tax laws and other obligations of American citizen-
ship. These civilians in the Nation’s service abroad keep in close touch
- with the affairs at home, through correspondence, television and radio,
American newspapers and magazines, ] .
angt present, a tyé)icgl private Ag;elfican citizen outside the United
States finds it difficult and confusing, it not impossible, to vote in Fed-
eral elections in his prior State of domicile; that is, the State in which
he last resided. The reason is that many of the States impose rules
which require a voter’s actual presence, or maintenance of a home or
other abode in a State, or raise doubts on voting eligibility of the
private citizen outside the country when the date of his return is un-
certain; or which have confusing absentee registration and voting
forms that appear to require maintenance of a home or other abode
in the State. , o .
mgl %v%uld appear that, in every State and the District of Columbia,
the typical private American citizen outside the United States would
not be able to register and vote absentee in Federal elections unless he
specifically declared, and could prove, an intent to return to the State.
If a private citizen did not have such an intent to return to the State,
he could not make this declaration without committing perjury. There
is, in effect, a presumption that such a private citizen does not retain
the State as his voting domicile unless he can prove otherwise.
At present, even if a private citizen residing outside the United
States could honestly declare an intent to return to the State of his
last residence, he would have a reasonable chance to vote in Federal
elections only in the 28 States and the District of Columbia which

have stagutes expressly allowing absentee registration and voting in

Federal elections for citizens “temporarily residing” outside the
United States. The remaining 22 States do not have specific provisions

e
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governing private citizens temporarily residing outside the United
States. Furthermore, all 50 States and the District of Columbia im-
pose residency requirements which private citizens outside the coun-
try for more extended periods cannot meet. -

The committee has found this treatment of private citizens outside
the United States to be highly discriminatory. Virtually all States
have statutes expressly allowing military personnel, and often other
U.S: Government employees, ang their dependents, to register and vote
absentee from outside the country. In the case of these Government
personnel, however, the presumption is that the voter does intend to
retain his prior State of residence as his voting domicile unless he
specifically adopts another State residence for that purpose. This pre-
sumption in favor of the Government employee operates even where
the chances that the employee will be reassigned back to his prior
State of residence are remote. The committee considers this discrimi-
nation in favor of Government personnel and against, private citizens
to be unacceptable as a matter of public policy, and to be suspect under
the equal protection clause of the 14th amendment.

Prior Leersvation

The enfranchisement of Americans outside the United States in a
nongovernmental capacity has received serious congressional consider-
ation only in the last few years. The first important development was
the adoption of the 1968 Amendments to the Federal Voting Assist-
ance Act of 1955, Under these amendments, Congress recommended to
the States that they adopt simplified absentee voting registration pro-
cedures for all citizens “temporarily residing ‘outside the territorial
limits of the United States and the District of Columbia.” However,
according to the Federal Voting Assistance Task Force appointed by
the Secretary of Defense to help implement the act, only 28 States and
the District of Columbia have so far heeded that recommendation;
and even more important, the simplified ahsentee procedures adopted
by the States do not resolve in some cases the serious legal questions
referred to above concerning the voting eligibility of private citizens
residing outside the country.

Confusion regarding the definition of “residence” under the law of
each State remains a major obstacle to the reenfranchisement of citi-
zens residing outside the countx:iy; even in those States which had
adopted the legislation recommended in the Federal Votin Assistance
Act, as amended. Moreover, some States have interpreted the meaning
of the word “temporarily” in the act to exclude otherwise eligible per-
sons who do not maintain an abode or other address in the State, or
who for some other reason are not considered as having retained their
State domicile. ‘

The second important development was the adoption of title II
of the Federal Voting Rights Act Amendments of 1970. In the legis-
lative history, Senators Goldwater and Pell took the position that
title 11 should be interpreted as providing for the enfranchisement of
all civilian citizens who are temporarily living away from their regu-
lar homes, even if they are working or studying abroad. While this

Interpretation received favorable consideration by a few States, the
overwhelming majority of States have declined to rule that this legis-
lative history is sufficient to assure that absentee registration and
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voting would be available for U.S. citizens resic:{ing outside the United
States. The point generally made by the States is that the 1970 amend-
ments dealt only with the issue of durational residency requirements
and not with tge question of domicile of a U.S. citizen outside the
country. The Justice Department also expressed this view in a
March 13, 1972, letter from the Assistant Attorney for Civil Rights.
* The U.S. District Court for the Southern District of New York
also considered the question, in Hardy v. Lomenzo, 349 F. Supp. 617
(S.D. N.Y. 1972), whether the 1970 amendments could limit a State’s
statutory standards of bona fide residence. The court rejected the
legislative history developed by Senators Goldwater and Pell and .he}%
that “the remedy lies with the legislature and not in judicial elision.
349 F. Supp. at 620. : ]

In sum, during the period in which Congress has gone to great
engths, including constitutional amendment, to enfranchise millions
of Americans—racial minorities, the young, those in official Govern-
ment service—most American citizens residing outside the United
States, who are in the private sector, continue to be excluded from
the democratic process of their own country.

PROTECTION AGAINST FRAUD

The committee has concluded that the potential of voting fraud in
the implementation of the bill is remote and speculative. The bill im-
oses a $5,000 fine and 5 years’ imprisonment for willfully giving
alse information for purposes of absentee registration and voting
under the mechanisms set forth in the legislation. ‘

The Federal Voting Assistance Task Force of the Department of
Defense has not reported a single case of voting fraud in the entire
20 years that absentee registration and voting by private U.S. citizens
overseas that been recommended to the States by Congress. =

The States would still be free under this bill to establish further
safeguards against fraud. Many of the States, for example, already
require notarization by a U.S. official of at least one absentee voting
document. The absentee voter often is required to go down to the U.S.
consulate or other local American official with his passport and have
his-application for registration notarized. If the State does not also
treat the registration request as an application for absentee ballot, the
voter may be obliged to have another form notarized requesting the
ballot. And if the State also requires notarization on the ballot, the
voter may have to visit the U.S. consulate once again for this purpose.

The States would also have available the technical assistance of the
State Department in verifying the U.S. citizenship and certain other
qualifications of a citizen making application for absentee registration
and an absentee ballot from outside the United States. The bill requires
that a citizen seeking to register and vote absentee under this bill must
have a valid passport or card or identity issued under the authority
of the Secretary of State. : T
ER . : : TAXATION

The Committee deleted, as inappropriate for this legislation, the
provision in'the Senate bill which would have expressly provided that
the exercise by an overseas citizen of the right to register and vote in
Federal elections under this bill would not affect the determination of
his place of residence or domicile for purposes of any tax imposed
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under Federal, State, or local law. The amended bill is neutral on the
question of taxation. :

The Committee notes the effect of voting in Federal elections on the
determination of an overseas citizen’s liability for Federal taxation
is already dealt with in the Internal Revenue Code and the regulations
and ruling of the Internal Revenue Service. Similarly, the Committee
believes there is no need for Congress to interfere with existing State
and ‘local law governing the determination of the liability, if any,
of the overseas citizen for State and local taxation which might result
from his voting in Federal elections under this bill. The é(f)mmittee
does not intend either to restrict the right of a State or locality to
attempt to tax an overseas citizen voting in Federal elections under
this bill, or to limit the right of an overseas citizen to contest the im-
position of such taxation under applicable law.

CONSTITUTIONALITY

The committee is of the view, based upon opinions submitted in the

hearings, that the act would be upheld if subjected to constitutional
challenge in the U.S. Supreme Court. The committee recognizes the -
prineiples that the right to vote for national officers is an inherent
right and privilege of national citizenship, and that Congress retains
the power to protect this right and privilege under both the necessary
and proper clause and the 14th amendment.
. The present application of many State residency and domicile rules
in Federal elections denies or abridges the inherent constitutional right
of citizens outside the United States to enjoy their freedom of move-
ment to and from the United States. '

The right of international travel has been recognized as “an im-
portant aspect of the citizen’s ‘liberty’ ” as long ago as Kent v. Dulles,
357 U.S. 116, 127 (1958), and was reaffirmed in Aptheker v. Secre-
tary of State, 378 U.S. 500, 505 (1964). The right guaranteed in cases
such as Hent and Apthéeker is not limited to those who are always
on the move. An American citizen has, under these decisions, the same
right to international travel and settlement as he has to interstate
travel and settlement under decisions such as Crendall v. N, evada, 6
Wall. 35 (1868), Edwards v. Colifornia, 314 U.S. 160 (1941), and
Shapiro v. Thompson, 394 U.S. 618 (1969). ' ,

The Supreme Court in Oregon v. Mitchell, 400 1.8, 112 (1970) up-
held by an 8 to 1 vote the provision (hereinafter the “change of resi-
dence provision”) in the Voting Rights Aet Amendments of 1970
permitting a 1.8, citizen who moved from one State to another within
SO‘days before a presidential election to vote in such election in his
prior State even though he no longer retained the prior State as his
residence or domicile. In Oregon v. Mitchell, at least three of the
Justices (Stewart, Burger, and Blackmun) gave detailed attention
to the question of congressional power to regulate voter qualifica-
tions In adopting the change of residence provision. And at least three
other Justices (Brennan, White, and Marshall) also recognized the
significance of this issue, although they did not discuss it in detail.!

1 The two remaining Justices (Black and Douglas) approved the durational residen
previsions of the 1970 amendments on broad constitutional grounds and were the 011139 gn?ag
in the majority who therefore did not specifically address themselves to the geope of con-
gresslonal power to enact the change of residence provision. See 400 U.8. at 134 (Black, J.)
147-50 (Douglas, J.}. A
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In Oregon v. Mitchell, therefore, the Supreme court explicitly af-
firmed Congress’ decision in the 1970 amendments that the protection
of the voting rights of a specific group of citizens with a particular
problem—those moving from State to State—does.justify a reason-
able extension of the bona fide residence concept. Under the 1970
amendments, the citizen moving to a new State may still retain a bona
fide voting residence in his prior State even though he may not have
retained bona fide residence in the prior State for other purposes.
This retention of bona fide voting residence in the prior State con-
stitutes an accommodation by the prior State to assure preservation of
the citizen’s voting rights. It is the committee’s view that Congress
may constitutionally require the State to make a similar accommoda-
tion to permit the private U.S. citizen overseas to vote in his last State
of bona fide voting residence even though that State may not remain
his bona fide residence for other purposes.

The extension of the bona fide residence concept in this manner
already has a basis in the election laws and practices of many States.
As noted above, at least 28 States and the District of Columbia already
do allow private U.S. citizens who are “temporarily” residing over-
seas to retain a bona fide residence in the State for voting purposes.
And virtually all States permit U.S. Government employees, and their
dependents, who are residing overseas, even for an extended period, to
retain a bona fide voting residence in the State. It is evident, therefore,
that a majority of the States themselves have already extended their
“political community” to include substantial numbers of U.S. citizens
residing outside the country.

The State election laws and procedures providing this extension of
bona fide voting residence, however, have imposed a checkerboard of
residence and domicile rules that make it difficult for many private
U.S. citizens outside the United States to take advantage of this exten-
sion and to cast their absentee ballots in a Federal election. Only
about 25 percent of the private U.S. citizens residing outside this
country who considered themselves eligible to vote actually cast a
ballot in the 1972 election.

Virtually all States have successfully administered their elections
under the liberal test of residence applied to military and other U.S.
Government personnel (and their dependents). Since the total number
of such absentee residents already on the voting rolls exceeds the
additional number of persons accorded the same rights by the bill,
Congress may rationally conclude that the setting of a uniform defini-
tion of residence for voting purposes based on criteria similar to those
applicable to government employees and their dependents is an appro-
priate and workable means for protecting the vote of private citizens
outside the United States in Federal elections, and their freedom of
travel, without penalty by reason of loss of the vote.

The committee is aware of the principle in Dunn v. Blumstein, 405
U.S. 330, 34344 (1972) that a State may impose an appropriately

~defined and uniformly applied requirement of bona fide residence to
preserve the “basic conception of a political community.” There is no
doubt that private U.S. citizens overseas may have a different stake in
voting in Federal elections than do their fellow citizens residing in
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this country. Nevertheless American citizens outside the United States
do have their own Federal stake—their own U.S. legislative and
administrative interests—which may be protected only through repre-
sentation in Congress and in the executive branch. The fact that these
interests may not completely overlap with those of citizens residing
within the State does not make them any less deserving of constitu-
tional protection. The President and Congress are concerned with the
common interests of the entire Nation, along with the specific concerns
of each State and district. ‘ '

The committee also notes that the change of residence provision
upheld in Oregon v. Mitchell dealt only with Presidential elections.
However, each of the majority opinions dealing with the change of
residence provision suggested in dictum that the provision probably
would also have been upheld if it applied to congressional, as well
as to Presidential, elections.? .

The Committee specifically considered the question, whether a U.S.
citizen residing outside the United States could remain a citizen of a
State for purposes of voting in Federal elections, even though while
residing outside the country he does not have a place of abode or other
address in such State, and his intent to return to such State may be un-
certain. The question was raised in the context of the requirement in
Article I, Section 2 and the Seventeenth Amendment of the Constitu-
tion that voters in elections for Senators and Representatives “shall
have the, qualifications requisite for electors of the most numerous
branch of the State legislature,” and that the House of Representatives
shall be chosen by the “people of the several States,” along with the
affirmation in the Fourteenth Amendment, Section 1 that “all persons
born or naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they
reside. :

The Committee believes that a U.S. citizen residing outside the
United States can remain a citizen of his last State of residence and
domicile for purposes of voting in Federal elections under this bill, as
long as he has not become a citizen of another State and has not other-
wise relinquished his citizenship in such prior State.

Furthermore, the Committee is persuaded that the Constitutional
provisions regarding election of Senators and Representatives dis-
cussed above are not suflicient to prevent Congress from protecting a
person who exercises his Constitutional right to enjoy freedom of
movement to and from the United States, when Congress may protect
this right from other less fundamental disabilities. As Justice Stewart
said in Oregon v. Mitchell, 400 U.S, at 292, “The power of the States
with regard to the franchise is subject to the power of the Federal Gov-
ernment to vindicate the unconditional personal rights secured to the
citizen by the Federal Constitution.”

2 See. opinions of Justice Black referring to ‘“federal elections” (at 134) ; Justice Doug-
las referring to the right to vote for Senators and Representatives as ‘“national officers”
(at 148-50) ; Justices Brennan, White and Marshall referring to ‘federal electlons” in
the broad context of the right of interstate migration (at 237-38) ; and Justices Stewart,

. Burger and Blackmun, whose opinion states that—

“[W1hile [the change of residence provision] applies only to presidential elections. noth-
ing in the Constitution prevents Congress from protecting those who have moved from
protecting those who have moved from one state to another, from disenfranchisement in
ag(;]/ federal election, whether congressional or presidential.” 400 U.S. at 287. (Emphasis
added.) . .
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HEARINGS

The Committee, acting through its Subcommittee on Elections, held
intensive hearings on February 25 and 26, and Maxrch 11,1975, on H.R.
3211, a bill identical to S. 95 as passed by the Senate. In the course of
those hearings, testimony was heard from the Honorable Charles McC.
Mathias; the Honorable Gilbert A. Gude; Ms. Mary C. Lawton, Dep-
uty Assistant Attorney General; the Honorable R. Sargent Shriver,
Chairman, Ambassador’s Committee on Voting by Americans Over-
seas; Dr. Kugene L. Stockwell, National Council of Churches of Christ
in the United States; J. Eugene Marans, Counsel to the Bipartisan
Committee for Absentee Voting, Inc., and Carl S. Wallace, Executive
Director-to the Bipartisan Committee for Absentee Voting, Inc.; Wil-
liam C. Whyte, and Robert R. Snure, Chamber of Commerce of the
United States. A prepared statement from the Honorable Barry M.
Goldwater was also submitted and made a part of the record.

ESTIMATED COST OF LEGISLATION

- The Committee does not anticipate the need for any appropriation
from the Federal treasury. The cost to individual States will vary and
depend upon each State’s individual provisions for registration and
absentee voting. ~

SECTION-BY-SECTION EXPLANATION OF THE BILL
. Short Title

The first séction of the bill provides that the bill may be cited as the
“Qverseas Citizens Voting Rights Act of 1975”.

Definitions

Section 2 of the bill contains the following definitions:

(1) The term “Federal election” is defined to mean any general,
special, or primary election held for the purpose of selecting, nominat-
ing, or electing any candidate for the office of President, Vice Presi-
dent, Presidential Elector, Member of the Senate, Member of the
House of Representatives, Delegate from the District of Columbia,
Guam, or the Virgin Islands, or the Resident Commissioner of the
Commonwealth of Puerto Rico. )

‘ (2) The term “State” is defined to mean each of the several States,
the District of Columbia, the Commonwealth of Puerto Rico, Guam,
and the Virgin Islands. ‘ ' ' :

(3) The term “United States” is defined to include the several
States, the District of Columbia, the Commorniwealth of Puerto Rico,
Guam, and the Virgin Islands, Such term, however, does not include
American Samoa, the Canal Zone, the Trust Territory of the Pacific
Islands, or any other territory or possession of the United States.

Right of Citizens Residing Overseas to Vote in Federal Elections.

Section 3 of the bill pfovidés that each citizen residing outside the
United States has the right to register for, and to vote by, an absentee

-
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ballot in any Federal election. Any citizen registering for an absentee
ballot under section 8 may not be required to register in person for
such absentee ballot. Any such citizen may vote in accordance with
the provisions of section 3 in the State, or any election district of such
State, in which he was last domiciled immediately before his departure
from the United States and in which he could have met all qualifica-
tions established under any present law (except minimum voting age
qualifications) to vote in Federal elections, even though while residing
outside the United States he does not have a place of abode or other
address in such State or district, and his intent to return to such State
or district may be uncertain, if (1) he has complied with State or
district qualifications relating to absentee registration for, and voting
by, absentee ballots; (2) he does not maintain a domicile, is not regis-
tered to vote, and is not voting in any other State or election district
of any State or territory or in any territory or possession of the United
States; and (3) he has a passport or card of identity and registra-
tion issued by the Secretary of State. ’

Absentee Registration and Ballots for Federal Elections

Section 4(a) of the bill requires States to provide by law for
absentee registration of citizens residing outside the United States who
are entitled to vote in Federal elections in the State involved and whose
application to vote in any such election is received not later than 30
days before the election involved. : ' ‘

Section 4(b) of the bill requires States to provide for the casting
of absentee ballots in Federal elections by citizens residing outside
the United States who (1) are entitled to vote in the State involved
under section 3 of the bill; (2) have registered to vote under section
4(a); of the bill; and (3) have returned the absentee ballots to the
appropriate election official in sufficient time so that the ballot is
received by such official not later than the time of closing of the polls
in the State on the day of the election.

E'nforcement

Section 5(a) of the bill provides that whenever the Attorney Gen-
eral of the United States has reason to believe that a State or election
district is denying the right to register to vote in any election in viola-
tion of section 3 of the bill, or fails to take any action required by sec-
tion 4 of the bill, the Attorney General may bring an action in a dis-
trict court of the United States for a restraining order, a preliminary
or permanent injunction, or any other order he considers appropriate.

Section 5(b) imposes a fine of not more than $5,000, or a prison
term of not more than 5 years, or both, against anyone who knowingly
or willfully deprives or attempts to deprive any person of any right
secured by the bill. )

Section 5(c) of the bill imposes a fine of not more than $5,000, or a
prison term of not more than 5 years, or both, against anyone who
knowingly or willfully (1) gives false information in connection with
registering to vote. or voting under the bill; (2) conspires for the
purpose of encouraging the giving of false information; or (3) pays
or accepts payment either for registration to vote or for voting.

H. Rept. 94-649——-2
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R Severability ;
Sect“ion 6 of thé bill providés that if any proﬁsiénof the bill is held
invalid, the validity of the remainder of the bill shall not be affected.
Effect on Oértaén Other Laws

Section 7 of the bill provides that nothing in the bill shall (1) be
deemed to require registration in any State or election district in
which registration is not required as a condition to voting in any
Federal election; or (2) prevent any State or election district from
adopting or following any voting practice less restrictive than the
voting practices required by the bill. :

Effective Date

Séction 8 of the bill provides that the bill shall apply with respect
to any Federal election held on or after January 1, 1976.

i

: 3
SUPPLEMENTAL VIEWS OF MR. FRENZEL

The Overseas Citizens Voting Rights Act of 1975, as amended by
the Committee, is worthy legislation, long overdue, which is calculated
to extend the franchise to Americans resident overseas who, for a
variety of reasons, are now not voting. )

According to a State Department estimate, there were in 1973,
about 1.6 millionAmericans, not counting military personnel, living
abroad. Of this total, about 410,000 were government, employees, their
dependents, or dependents of military personnel. Almost 1.2 million
were non-government-affiliated Americans. : ) .

Typically, these Americans are business people, and their families.
The Association of Americans Resident Overseas estimates that less
than 10% of them are retired people who have chosen to live outside
of the U.S. An informal AARO survey of 1,545 Americans resident in
France showed that 76% of those responding did not vote in the last
Presidential election.

The reasons these taxpaying American citizens do not vote are many.
Several states prohibit absentee registration. Some prohibit some kinds
of absentee ballots. Some states demand state income taxes for the
privilege of voting. Much voting or registration material is hard to
get. Some of it arrives too late. Local clerks and registrars often don’t
have voting information for overseas residents.

Americans resident overseas have special problems that often re-
quire Congressional help, but most of them now have no Member of
Congress to give them help.

These people pay U.S. taxes, are U.S. citizens and should be allowed
to vote in U.S. elections. S. 95, as amended, does just that, without frills
and without unnecessary infringements on states’ rights.

In the Committee, the objections to the bill were (1) that the Con-
stitution requires that overseas residents be allowed only to vote for
President, not Members of Congress, and (2) that overseas residents
should be subject to state income taxes if they wish to vote.

The first objection would seem to be met %y the one court test of the
1970 Voting Rights Act, Oregon v. Mitchell. The question there was
the 30-day residency test for voters in Presidential elections who
moved to another state, but several of the justices’ opinions stated that
Congress clearly had the right to determine residency requirements in
the case of all Federal elections. I believe we have not only that right,
but where the franchise has been denied, we have that obligation.

The second objection makes sense only for state elections. This bill
refers to people who pay Federal taxes, and it covers only Federal
elections. I don’t believe Americans resident overseas should have to
pay state taxes on income earned abroad as some kind of super poll
tax. Simple equity demands that they have a voice in national elec-
tions, and that s all S. 95 tries to do for them.

(11)
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S. 95 is an important step toward expanding the voting franchise to
all eligible Americans. It does so without laying unnecessary costs or
extra work on the states. It is confined solely to registration and vot-
ing in national elections. It does not tamper with other effects of estab-
lishing a domicile, because anything other than registration or voting
would go beyond the jurisdiction of the Committee.

I support S. 95 as a vital piece of election legislation.

o BiLr. FrRENZEL.

MINORITY VIEWS

The Overseas Voting Rights Act of 1975 purports to confer upon
U.S. citizens residing outside the United States the right to vote in
all federal elections. This legislation allows the ballot of such a citizen
to be cast in the State and in the voting district in which he last resided
prior to assuming his foreign residence. :

Believing that such a proposal exceeds the power of Congress to
enact, we respectfully dissent. It is our conclusion that Congress may
not, consistent with the Constitution, extend the right to vote in all
federal elections to U.S. citizens who are not residents* of any state.

At the outset, it is essential to focus the issue presented by this legis-
lation. We are not here concerned with the power of the Congress to
establish uniform national procedures for absentee ballotting in fed-
eral elections; nor are we concerned with a Congressional effort to
modify or even abolish State durational residence requirements as a
condition to voting in federal elections.

. Several decisions of the Supreme Court have recognized the broad
discretion of the Congress to enact comprehensive regulations with
respect to the times, places and manner of holding federal elections.?
Other cases acknowledge Congressional authority to fix voter qualifi-
cations in federal elections if appropriate to enforce Constitutionally
protected rights.® Although the question is not free of doubt, at least
one case suggests that there may also be Constitutional power for
Congress to enact voter qualifications in federal elections, even absent
a finding that certain State imposed gualifications or procedures are
unconstitutional or pose an unacceptable burden on federal Constitu-
tional rights.*

But these cases do not stand for the proposition that the authority
of Congress in this field is absolute. They go only so far as to establish
Congressional power to make or alter voter qualifications in federal
elections with respect to those citizens Constitutionally eligible to vote
in such elections. '

Unlike any previous act of Congress, the present legislation abol-
ishes residency requirements entirely in all federal elections. Such a
quantum jump in the exercise of federal power, if Constitutionally
permissible, would authorize a future Congress to disregard State
boundaries in fixing voter qualifications and, for example, authorize
residents of State A to vote in State B for some perceived public pur-

1 “Use of word residence. In the absence of evidence of a contrary legislative intent,
‘residence’ in a statute is generally Interpreted, as belng the equivalent of the domicile in
statutes relating to. . . . .voting . . .» Restatement (Second) of the Conflict of Laws,
sec. 11, comment k at 118-119 (1971%. See also In re Lassin’s Estate, 204 P, 2d 1071,
1072 : McHaney v. Cunningham, 45 F.24 725, 726 ; Baker v. Keck, 18 Fed. Supp. 486, 488 ;
Applications of Hoffman, 85 N.Y. 8. 24 107, 111, i

2 8miley v. Hobm, 285 U.K. 3885 (1932): United Slates v. Clossic, 313 U.8. 289, 314
ggg;, Ez parte Siebold, 100 U.8. 871 (1880) ; United States v. Saylor, 322 U.8. 385

8 Katzenbuch v. Morgan, 384 U.8, 641 (1966) ; Oregon v, Mitchell, 400 U.8. 112 (1970).

4 Oregon v. Mitchell, supra at 119-135.

(13)
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pose. Such a startling possibility requires a more convincing justifi-
cation than reliance upon the principle, accepted in other contexts,
that the right to vote is a cherished Constitutional right which may be
protected by appropriate Congressional enactments.

The Constitution is not silent on the question of who may cast a
ballot for members of the House of Representatives and members of
the Senate. Article I, Section 2 of the Constitution provides:

The House of Representatives shall be composed of Mem-
bers chose every second year by the People of the several
States and the Electors in each State shall have the Qualifi-
cations requisite for Electors of the most numerous Branch
of the State Legislation. (Emphasis added.)

The Seventeenth Article of Amendment to the Constitution
provides:

The Senate of the United States shall be composed of two
Senators from each State, elected by the people thereof, for
six years; and each Senator shall have one vote. The Electors
in each State shall have the qualifications requisite for Elec-
tors. (Emphasis added.)

Since H.R. 3211 unmistakably extends the power to vote for Repre-
sentatives and Senators within a particular State to U.S. citizens who
do not reside therein, we are faced with the question of whether such
citizens may fairly be characterized as people “of the several States”
or people “thereof”.

It has been argued that voters for Representatives and Senators
need only be “people of the several States”, that is, citizens of the
United States, rather than the particular State in which they voted,
in order to meet the Constitutional test as an elector. Such a construc-
tion strains the plain meaning of the Constitution beyond permissible
limits. If there is any doubt that electors must be “of” the State in
which their ballot is cast, the reference in both Article 1, Section 2 and
the Seventeenth Amendment to “Electors in each State” dispels that
doubt. The words “in each State” can only have meaning in the
context of particular State residency. It requires an unnatural and
unwarranted construction of the Constitutional language quoted above
to find that non-residents of a State can be included within the class
of “people thereof” and we decline to do se. :

Although we believe the limiting language of Article I, Section 2
and the Seventeenth Amendment to be decisive on the Constitutional
question, it has been argued with great force that the Supreme Court
in Oregon v. Mitchell 400 U.S. 112 (1970) and Katzenbach v. Morgan
384 U.S. 6416 (1966) has established a basis for sustaining this legis-
lation. It is important, therefore, to reconcile our conclusion with the
holding and reasoning of these cases.- ~ :

Katzenbach is the easier to dispose of. That case sustained the Con-
stitutionality of Section 4(e) of the Voting Rights Act of 1965 out-
lawing certain literacy tests as a qualification for voting. It stands
for the proposition that Section 5 of the Fourteenth Amendment gives
to Congress authority to enact appropriate legislation to enforce the
guarantees of that Amendment. Since Congress found that a literacy
qualification for voting operated to discriminate against certain other-

-
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wise qualified voters, and since there was.a factual and rational basis
for such a finding, the Court concluded that the provisions of the
Voting Rights Act under challenge were “appropriate” and within
the power of Congress to enact. ) ;

It is reasoned that Congress could similarly find that a requirement
of residency within a State for voting therein operates to discriminate
against the right of non-residents of such State, and that the proposed
legislation is an appropriate vehicle for enforcing the Fourteenth
Amendment right to vote without discrimination.

There are several answers to this contention. )

First, Congress has not found that residency imposes an unconstitu-
tional burden upon voting. The bill as originally introduced contained
a series of findings of fact which, in total, concluded that U.S. citizens
residing abroad were denied a right to vote by reason of burdensome
or discriminatory State absentee voting procedures. These findings
were stricken in subcommittee and are not part of the legislation now
before the House.?

Secondly, Congress could not find a State violation of the Equal
Protection Clause of the Fourteenth Amendment in denying a right
to vote to non-residents thereof, since the Equal Protection Clause of
that Amendment reaches only to persons within the jurisdiction of a
State. We have acknowledged that Congressional authority over fed-
eral elections may not be dependent upon a preliminary finding that
State qualifications or procedures amount to Fourteenth Amendment
violations; but the point here is that Congressional authority to grant
to an overseas citizen the right to vote in a State in which he 1s not
a resident cannot be pegged to the Equal Protection rights of such
a citizen as was done in Katzenbach.

Of course, the Fourteenth Amendment is not limited to Equal Pro-
tection guarantees. It also prohibits any State from making or enforc-
ing any law which shall abridge the privileges or immunities of citizens
of the United States. It is our view that Congress could not have estab-
lished a privileges or immunities violation so as to justify this legisla-
tion on a Katzenbach theory.

Without question, voting in national elections is a privilege of U.S.
citizenship,’ but national citizenship has never been understood to
confer a right to vote in a particular State without first establishing
bona fide residence therein. If this were not true, there would be a
national citizenship right to vote in any State at any time—clearly
an untenable proposition,

Also unquestioned is the right of interstate and foreign travel as one
of the privileges of U.S. citizens protected against State abridgement
by the Fourteenth Amendment.” There is, of course, no direct barrier
to foreign travel in State laws requiring continuation of residency as
a condition to voting therein. The ‘assertion is made, however, that
losing one’s vote is an unconstitutional burden upon the protected
right to travel.

5In passing, if the present bill were confined to the matter of eliminating burdensome
absentee voting procedures in federal elections imposed by a State upon its own citizens,
these views would be addressed to issues of policy rather than Constitutional nower.
(lzg';;mmg V. New Jersey, 211 U.8. 78, 97 (1908) ;