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THE WHITE HOUSE " SCHEDULE PROPOSAL

‘ Date: Aprill, 1975
Thru: Max Friedersdorf
From: Vern Loen /(.
Via: Warren Rustand

-WASHINGTON

MEETING: . With three GOP members of the House
) . Administration Committee

DATE: As soon as possible after April 7 because early
hearings and fast floor action are expected.

PURPOSE: ' To discuss a new post card regis’tratién bill before
‘ a "the House Administration Committee. :

FORMAT: . Oval Offi.ce‘ - 20 minutes

CABINET
PARTICIPATION: Attorney General Edward Levi

PRESS

COVERAGE: Announce to press as a meegting to discuss pending
legislation - - - White Hoyse photographer only

STAFF: Vern Loen

RECOMMEND: Max I.. Friedersdor

PARTICIPANTS: = The President A s
‘ : The Attorney .

Rep. William Dickinson (R-Ala)
Rep. Charles E. Wiggins (R-Calif)

- Rep. Bill Frenzel (R-Minn)
Counsellor Robert Hartmann

- Vern Loen (staff) ;
Richard Parsons {(Domestic Council)



BACKGROUND:

‘cc:

APPROVE DISAPPROVE

The Administration fought hard against
postcard registration last year and
successfully stopped it in the House.

' Postcard registration is a key objective
of organized labor and Common Cause.

It was strongly opposed by the National
Association of Secretaries of State, who
regarded it as an administrative
nightmare. Also, there was much
criticism of the bill by the press.

These Members would like a strong signal
from the Administration on our position

on this legislation, which they anticipate
will be on a fast track. Justice Department
has been alerted.

The Attorney General

John Marsh

- Bob Hartmann

Bill Kendall

Charles Leppert-

Doug Bennett
Pat O'Donnell
Bob Wolthuis
Richard Parsons



October 10, 1978

MEMORANDUM ‘SORY.,  MAX FRIEDERSDORF
FROM; JACK MARSH

Could you have one of your people give me a rundown on some
legislation in the House Administration Committee called the

Overseas Citisens' Votiag Rights Act, H. R, 32117

What is this bill? What does it do? What are its chances of
passage? If it is passed, what will be the effect?

- JoM/dl




THE WHITE HOUSE

WASHINGTON

November 11, 1375

MEMORANDUM FOR: JACK MARSH

THRU: MAX L. FRIE ERSDORF - é
VERN LOEN

FROM: CHARLES LEPPERT, JR. ey( .

SUBJECT: Post Card Voter Registration

H.R. 1686, the Post Card Voter Registration bill was reported out
of the Committee on House Administration on Friday, November 7,
by a vote of 17 yeas to 6 nays. the nay votes were all Republican
Members of the Committee.

Copies of the bill and committee report will be sent to you as soon
as they are available,

T“‘M&« mmww
Ve
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November 11, 1975

Dear Max:

The Overseas Citizens Voting Rights bill, S. 95 as
amended, has been voted out of the House Administration
Committee by a 14-5 vote. It previously had been voted on
favorably by £he Subcommittee on Elections, 7-+2. '

_ As you know, this bill was passed by the Senate in
Xthe last Congress and was passed unanimously by the Senate
‘early this year.

I would hope that you would urge the President to
. come out strongly in support of this bill which will give
some 750,000 Americans who are overseas in the private
sector the opportunity to vote in all Federal elections.
This right to vote is now held by members of the military
and by Federal employees who are overseas, but not by
private American citizens. These private citizens are
vitally affected by actions which the President and the
Congress take, and they deserve to be represented in the
Congress of the United States.

As you can see from this letterhead, supporters of
this bill are truly bipartisan, and although there are no
figures available, I am sure that there are more Republican
and Independent voters overseas than there are Democrats.

.From the strictly political viewpoint, I am sure the
President has much more to gain than to lose by supporting
this legislation.



I do not urge the President to support this legisla-
tion from the political standpoint, however, but only from
the standpoint of giving our overseas Americans in the private
sector the same rights and privileges as those currently
being given to Federal civilian and military employees.

Max, I would be glad to discuss the bill further with
you personally. I sincerely believe that support of this
bill by the President would be a big plus for him. :

Sincerely,

éar; é-‘ Wa;gace

Executive Director

The Honorable Max L. Friedersdorf
Assistant to the President

The White House

Washington, D. C. 20500

cC: vé;hn.o. Marsh, Counsellor to the President
William J. Baroody, Jr., Assistant to the President



NOV 14 1975

THE WHITE HOUSE

WASHINGTON
November 12, 1975
MEMORANDUM FOR: JACK MARSH

THRU: MAX L. FRIEDERSDORF M, 6 .
VERN LOEN /(-

FROM: CHARLES LEPPERT, JR.@% .

SUBJECT: S. 95 - Overseas Citizens Voting
Rights Act of 1975

Following up on my previous status reports on S, 95, attached are copies
of S. 95 and the Committee Report as you requested,




- -

November 12, 1978

MEMORANDUM FOR: ’ JACK MARSH
THRU: MAX 1., FRIEDERSDORF
VERN LOEN
FROM: CHARLES LEPPERT, JR.
SUBJECT: & 95 - Overseas Citizeas Vetiag
Rights Act of 1978

Fellowing up en my previsus status reports oa 5. 95, attached are coples
of 5. 95 and the Coammittes Rapert as you requested,

B




94rH CONGRESS } HOUSE OF REPRESENTATIVES { REporT

1st Session No. 94-649

OVERSEAS CITIZENS VOTING RIGHTS ACT OF 1975

NoVEMBER 11, 1975.—Committed to the Committee of the YWhole House on the
State of the Union and ordered to be printed -

Mr. Hays of Ohio, from the Committee on House Administration,
submitted the following

gy e

REPORT e
together with R
U
MINORITY VIEWS AND SUPPLEMENTAL VIEX&S

[To accompany 8. 95]

The Committee on House Administration, to whom was referred the
bill (S. 95) having considered the same, report favorably thereon with
an amendment and recommend that the bill as amended do pass. _

On November 4, 1975, a quorum being present, the Committee
adopted by recorded vote of 14 ayes and 5 nays, a motion to report
S. 95 as amended. The amendment strikes out all after the enacting
clause and inserts in lieu thereof a substitute text which appears in
italic type in the reported bill. - : , .

There were no oversight findings or recommendations by the Com-
mittee on House Administration, nor has the Committee on Govern-
ment Operations submitted a summary of oversight findings.

PURPOSES

The primary purpose of the bill is to assure the right of otherwise
qualified private U.S. citizens residing outside the United States to
vote in Federal elections. A citizen residing outside the United States
shall be eligible to register absentee, and vote by absentee ballot, at the
location where he was last domiciled immediately prior to his de-
parture from the United States. A citizen may register and vote under
this Act only if he complies with all applicable State or district quali-
fications, is not voting in any other State or election district, and has
a valid passport or card of identity and registration issued under the
authority of the Secretary of State. ;

The committee was satisfied that American citizens outside the
United States should be assured the right to vote in congressional as
well as in: presidential elections. It was plain from testimony in the

57--006
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hearings that Americans outside the United States possess both the
neecessary interest and the requisite information to participate in the
selection of Senators and Congressmen back home. ‘
Congress is concerned with the common legislative welfare of the
entire Nation, along with the specific legislative interests of each
district. The citizen outside the United States has distinct congres-
sional interests. The citizen outside the country is interested, for ex-
ample, in the exchange rate of the dollar, social security benefits, or
the energy situation. Furthermore, the local citizen and the overesas
citizen share a number of common national interests, such as Federal
taxation, defense expenditures (for example, U.S. troops stationed
overseas), inflation, and the integrity and competence of our National

Government,
BACEGROUND

Reliable estimates indicate that there are probably more than
750,000 American citizens of voting age residing outside the United
States in a nongovernmental capacity (sometimes referred to herein
as “private citizens” or “civilians”). Studies submitted to the com-
mittee have shown that nearly all of these private citizens outside the
United States in one way or another are strongly discouraged, or are
even barred by the rules of the States of their last domicile from par-
ticipation in persidential and congressional elections.

ese private citizens include thousands of businesspersons, as well
as missionaries, teachers, lawyers, accountants, engineers, and other
professional personnel serving the interests of their country abroad
and subject to U.S. tax laws and other obligations of American citizen-
ship. These civilians in the Nation’s service abroad keep in close touch
- with the affairs at home, through correspondence, television and radio,
American newspapers and magazines, ] .
angt present, a tyé)icgl private Ag;elfican citizen outside the United
States finds it difficult and confusing, it not impossible, to vote in Fed-
eral elections in his prior State of domicile; that is, the State in which
he last resided. The reason is that many of the States impose rules
which require a voter’s actual presence, or maintenance of a home or
other abode in a State, or raise doubts on voting eligibility of the
private citizen outside the country when the date of his return is un-
certain; or which have confusing absentee registration and voting
forms that appear to require maintenance of a home or other abode
in the State. , o .
mgl %v%uld appear that, in every State and the District of Columbia,
the typical private American citizen outside the United States would
not be able to register and vote absentee in Federal elections unless he
specifically declared, and could prove, an intent to return to the State.
If a private citizen did not have such an intent to return to the State,
he could not make this declaration without committing perjury. There
is, in effect, a presumption that such a private citizen does not retain
the State as his voting domicile unless he can prove otherwise.
At present, even if a private citizen residing outside the United
States could honestly declare an intent to return to the State of his
last residence, he would have a reasonable chance to vote in Federal
elections only in the 28 States and the District of Columbia which

have stagutes expressly allowing absentee registration and voting in

Federal elections for citizens “temporarily residing” outside the
United States. The remaining 22 States do not have specific provisions

e
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governing private citizens temporarily residing outside the United
States. Furthermore, all 50 States and the District of Columbia im-
pose residency requirements which private citizens outside the coun-
try for more extended periods cannot meet. -

The committee has found this treatment of private citizens outside
the United States to be highly discriminatory. Virtually all States
have statutes expressly allowing military personnel, and often other
U.S: Government employees, ang their dependents, to register and vote
absentee from outside the country. In the case of these Government
personnel, however, the presumption is that the voter does intend to
retain his prior State of residence as his voting domicile unless he
specifically adopts another State residence for that purpose. This pre-
sumption in favor of the Government employee operates even where
the chances that the employee will be reassigned back to his prior
State of residence are remote. The committee considers this discrimi-
nation in favor of Government personnel and against, private citizens
to be unacceptable as a matter of public policy, and to be suspect under
the equal protection clause of the 14th amendment.

Prior Leersvation

The enfranchisement of Americans outside the United States in a
nongovernmental capacity has received serious congressional consider-
ation only in the last few years. The first important development was
the adoption of the 1968 Amendments to the Federal Voting Assist-
ance Act of 1955, Under these amendments, Congress recommended to
the States that they adopt simplified absentee voting registration pro-
cedures for all citizens “temporarily residing ‘outside the territorial
limits of the United States and the District of Columbia.” However,
according to the Federal Voting Assistance Task Force appointed by
the Secretary of Defense to help implement the act, only 28 States and
the District of Columbia have so far heeded that recommendation;
and even more important, the simplified ahsentee procedures adopted
by the States do not resolve in some cases the serious legal questions
referred to above concerning the voting eligibility of private citizens
residing outside the country.

Confusion regarding the definition of “residence” under the law of
each State remains a major obstacle to the reenfranchisement of citi-
zens residing outside the countx:iy; even in those States which had
adopted the legislation recommended in the Federal Votin Assistance
Act, as amended. Moreover, some States have interpreted the meaning
of the word “temporarily” in the act to exclude otherwise eligible per-
sons who do not maintain an abode or other address in the State, or
who for some other reason are not considered as having retained their
State domicile. ‘

The second important development was the adoption of title II
of the Federal Voting Rights Act Amendments of 1970. In the legis-
lative history, Senators Goldwater and Pell took the position that
title 11 should be interpreted as providing for the enfranchisement of
all civilian citizens who are temporarily living away from their regu-
lar homes, even if they are working or studying abroad. While this

Interpretation received favorable consideration by a few States, the
overwhelming majority of States have declined to rule that this legis-
lative history is sufficient to assure that absentee registration and
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voting would be available for U.S. citizens resic:{ing outside the United
States. The point generally made by the States is that the 1970 amend-
ments dealt only with the issue of durational residency requirements
and not with tge question of domicile of a U.S. citizen outside the
country. The Justice Department also expressed this view in a
March 13, 1972, letter from the Assistant Attorney for Civil Rights.
* The U.S. District Court for the Southern District of New York
also considered the question, in Hardy v. Lomenzo, 349 F. Supp. 617
(S.D. N.Y. 1972), whether the 1970 amendments could limit a State’s
statutory standards of bona fide residence. The court rejected the
legislative history developed by Senators Goldwater and Pell and .he}%
that “the remedy lies with the legislature and not in judicial elision.
349 F. Supp. at 620. : ]

In sum, during the period in which Congress has gone to great
engths, including constitutional amendment, to enfranchise millions
of Americans—racial minorities, the young, those in official Govern-
ment service—most American citizens residing outside the United
States, who are in the private sector, continue to be excluded from
the democratic process of their own country.

PROTECTION AGAINST FRAUD

The committee has concluded that the potential of voting fraud in
the implementation of the bill is remote and speculative. The bill im-
oses a $5,000 fine and 5 years’ imprisonment for willfully giving
alse information for purposes of absentee registration and voting
under the mechanisms set forth in the legislation. ‘

The Federal Voting Assistance Task Force of the Department of
Defense has not reported a single case of voting fraud in the entire
20 years that absentee registration and voting by private U.S. citizens
overseas that been recommended to the States by Congress. =

The States would still be free under this bill to establish further
safeguards against fraud. Many of the States, for example, already
require notarization by a U.S. official of at least one absentee voting
document. The absentee voter often is required to go down to the U.S.
consulate or other local American official with his passport and have
his-application for registration notarized. If the State does not also
treat the registration request as an application for absentee ballot, the
voter may be obliged to have another form notarized requesting the
ballot. And if the State also requires notarization on the ballot, the
voter may have to visit the U.S. consulate once again for this purpose.

The States would also have available the technical assistance of the
State Department in verifying the U.S. citizenship and certain other
qualifications of a citizen making application for absentee registration
and an absentee ballot from outside the United States. The bill requires
that a citizen seeking to register and vote absentee under this bill must
have a valid passport or card or identity issued under the authority
of the Secretary of State. : T
ER . : : TAXATION

The Committee deleted, as inappropriate for this legislation, the
provision in'the Senate bill which would have expressly provided that
the exercise by an overseas citizen of the right to register and vote in
Federal elections under this bill would not affect the determination of
his place of residence or domicile for purposes of any tax imposed
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under Federal, State, or local law. The amended bill is neutral on the
question of taxation. :

The Committee notes the effect of voting in Federal elections on the
determination of an overseas citizen’s liability for Federal taxation
is already dealt with in the Internal Revenue Code and the regulations
and ruling of the Internal Revenue Service. Similarly, the Committee
believes there is no need for Congress to interfere with existing State
and ‘local law governing the determination of the liability, if any,
of the overseas citizen for State and local taxation which might result
from his voting in Federal elections under this bill. The é(f)mmittee
does not intend either to restrict the right of a State or locality to
attempt to tax an overseas citizen voting in Federal elections under
this bill, or to limit the right of an overseas citizen to contest the im-
position of such taxation under applicable law.

CONSTITUTIONALITY

The committee is of the view, based upon opinions submitted in the

hearings, that the act would be upheld if subjected to constitutional
challenge in the U.S. Supreme Court. The committee recognizes the -
prineiples that the right to vote for national officers is an inherent
right and privilege of national citizenship, and that Congress retains
the power to protect this right and privilege under both the necessary
and proper clause and the 14th amendment.
. The present application of many State residency and domicile rules
in Federal elections denies or abridges the inherent constitutional right
of citizens outside the United States to enjoy their freedom of move-
ment to and from the United States. '

The right of international travel has been recognized as “an im-
portant aspect of the citizen’s ‘liberty’ ” as long ago as Kent v. Dulles,
357 U.S. 116, 127 (1958), and was reaffirmed in Aptheker v. Secre-
tary of State, 378 U.S. 500, 505 (1964). The right guaranteed in cases
such as Hent and Apthéeker is not limited to those who are always
on the move. An American citizen has, under these decisions, the same
right to international travel and settlement as he has to interstate
travel and settlement under decisions such as Crendall v. N, evada, 6
Wall. 35 (1868), Edwards v. Colifornia, 314 U.S. 160 (1941), and
Shapiro v. Thompson, 394 U.S. 618 (1969). ' ,

The Supreme Court in Oregon v. Mitchell, 400 1.8, 112 (1970) up-
held by an 8 to 1 vote the provision (hereinafter the “change of resi-
dence provision”) in the Voting Rights Aet Amendments of 1970
permitting a 1.8, citizen who moved from one State to another within
SO‘days before a presidential election to vote in such election in his
prior State even though he no longer retained the prior State as his
residence or domicile. In Oregon v. Mitchell, at least three of the
Justices (Stewart, Burger, and Blackmun) gave detailed attention
to the question of congressional power to regulate voter qualifica-
tions In adopting the change of residence provision. And at least three
other Justices (Brennan, White, and Marshall) also recognized the
significance of this issue, although they did not discuss it in detail.!

1 The two remaining Justices (Black and Douglas) approved the durational residen
previsions of the 1970 amendments on broad constitutional grounds and were the 011139 gn?ag
in the majority who therefore did not specifically address themselves to the geope of con-
gresslonal power to enact the change of residence provision. See 400 U.8. at 134 (Black, J.)
147-50 (Douglas, J.}. A
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In Oregon v. Mitchell, therefore, the Supreme court explicitly af-
firmed Congress’ decision in the 1970 amendments that the protection
of the voting rights of a specific group of citizens with a particular
problem—those moving from State to State—does.justify a reason-
able extension of the bona fide residence concept. Under the 1970
amendments, the citizen moving to a new State may still retain a bona
fide voting residence in his prior State even though he may not have
retained bona fide residence in the prior State for other purposes.
This retention of bona fide voting residence in the prior State con-
stitutes an accommodation by the prior State to assure preservation of
the citizen’s voting rights. It is the committee’s view that Congress
may constitutionally require the State to make a similar accommoda-
tion to permit the private U.S. citizen overseas to vote in his last State
of bona fide voting residence even though that State may not remain
his bona fide residence for other purposes.

The extension of the bona fide residence concept in this manner
already has a basis in the election laws and practices of many States.
As noted above, at least 28 States and the District of Columbia already
do allow private U.S. citizens who are “temporarily” residing over-
seas to retain a bona fide residence in the State for voting purposes.
And virtually all States permit U.S. Government employees, and their
dependents, who are residing overseas, even for an extended period, to
retain a bona fide voting residence in the State. It is evident, therefore,
that a majority of the States themselves have already extended their
“political community” to include substantial numbers of U.S. citizens
residing outside the country.

The State election laws and procedures providing this extension of
bona fide voting residence, however, have imposed a checkerboard of
residence and domicile rules that make it difficult for many private
U.S. citizens outside the United States to take advantage of this exten-
sion and to cast their absentee ballots in a Federal election. Only
about 25 percent of the private U.S. citizens residing outside this
country who considered themselves eligible to vote actually cast a
ballot in the 1972 election.

Virtually all States have successfully administered their elections
under the liberal test of residence applied to military and other U.S.
Government personnel (and their dependents). Since the total number
of such absentee residents already on the voting rolls exceeds the
additional number of persons accorded the same rights by the bill,
Congress may rationally conclude that the setting of a uniform defini-
tion of residence for voting purposes based on criteria similar to those
applicable to government employees and their dependents is an appro-
priate and workable means for protecting the vote of private citizens
outside the United States in Federal elections, and their freedom of
travel, without penalty by reason of loss of the vote.

The committee is aware of the principle in Dunn v. Blumstein, 405
U.S. 330, 34344 (1972) that a State may impose an appropriately

~defined and uniformly applied requirement of bona fide residence to
preserve the “basic conception of a political community.” There is no
doubt that private U.S. citizens overseas may have a different stake in
voting in Federal elections than do their fellow citizens residing in
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this country. Nevertheless American citizens outside the United States
do have their own Federal stake—their own U.S. legislative and
administrative interests—which may be protected only through repre-
sentation in Congress and in the executive branch. The fact that these
interests may not completely overlap with those of citizens residing
within the State does not make them any less deserving of constitu-
tional protection. The President and Congress are concerned with the
common interests of the entire Nation, along with the specific concerns
of each State and district. ‘ '

The committee also notes that the change of residence provision
upheld in Oregon v. Mitchell dealt only with Presidential elections.
However, each of the majority opinions dealing with the change of
residence provision suggested in dictum that the provision probably
would also have been upheld if it applied to congressional, as well
as to Presidential, elections.? .

The Committee specifically considered the question, whether a U.S.
citizen residing outside the United States could remain a citizen of a
State for purposes of voting in Federal elections, even though while
residing outside the country he does not have a place of abode or other
address in such State, and his intent to return to such State may be un-
certain. The question was raised in the context of the requirement in
Article I, Section 2 and the Seventeenth Amendment of the Constitu-
tion that voters in elections for Senators and Representatives “shall
have the, qualifications requisite for electors of the most numerous
branch of the State legislature,” and that the House of Representatives
shall be chosen by the “people of the several States,” along with the
affirmation in the Fourteenth Amendment, Section 1 that “all persons
born or naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they
reside. :

The Committee believes that a U.S. citizen residing outside the
United States can remain a citizen of his last State of residence and
domicile for purposes of voting in Federal elections under this bill, as
long as he has not become a citizen of another State and has not other-
wise relinquished his citizenship in such prior State.

Furthermore, the Committee is persuaded that the Constitutional
provisions regarding election of Senators and Representatives dis-
cussed above are not suflicient to prevent Congress from protecting a
person who exercises his Constitutional right to enjoy freedom of
movement to and from the United States, when Congress may protect
this right from other less fundamental disabilities. As Justice Stewart
said in Oregon v. Mitchell, 400 U.S, at 292, “The power of the States
with regard to the franchise is subject to the power of the Federal Gov-
ernment to vindicate the unconditional personal rights secured to the
citizen by the Federal Constitution.”

2 See. opinions of Justice Black referring to ‘“federal elections” (at 134) ; Justice Doug-
las referring to the right to vote for Senators and Representatives as ‘“national officers”
(at 148-50) ; Justices Brennan, White and Marshall referring to ‘federal electlons” in
the broad context of the right of interstate migration (at 237-38) ; and Justices Stewart,

. Burger and Blackmun, whose opinion states that—

“[W1hile [the change of residence provision] applies only to presidential elections. noth-
ing in the Constitution prevents Congress from protecting those who have moved from
protecting those who have moved from one state to another, from disenfranchisement in
ag(;]/ federal election, whether congressional or presidential.” 400 U.S. at 287. (Emphasis
added.) . .
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HEARINGS

The Committee, acting through its Subcommittee on Elections, held
intensive hearings on February 25 and 26, and Maxrch 11,1975, on H.R.
3211, a bill identical to S. 95 as passed by the Senate. In the course of
those hearings, testimony was heard from the Honorable Charles McC.
Mathias; the Honorable Gilbert A. Gude; Ms. Mary C. Lawton, Dep-
uty Assistant Attorney General; the Honorable R. Sargent Shriver,
Chairman, Ambassador’s Committee on Voting by Americans Over-
seas; Dr. Kugene L. Stockwell, National Council of Churches of Christ
in the United States; J. Eugene Marans, Counsel to the Bipartisan
Committee for Absentee Voting, Inc., and Carl S. Wallace, Executive
Director-to the Bipartisan Committee for Absentee Voting, Inc.; Wil-
liam C. Whyte, and Robert R. Snure, Chamber of Commerce of the
United States. A prepared statement from the Honorable Barry M.
Goldwater was also submitted and made a part of the record.

ESTIMATED COST OF LEGISLATION

- The Committee does not anticipate the need for any appropriation
from the Federal treasury. The cost to individual States will vary and
depend upon each State’s individual provisions for registration and
absentee voting. ~

SECTION-BY-SECTION EXPLANATION OF THE BILL
. Short Title

The first séction of the bill provides that the bill may be cited as the
“Qverseas Citizens Voting Rights Act of 1975”.

Definitions

Section 2 of the bill contains the following definitions:

(1) The term “Federal election” is defined to mean any general,
special, or primary election held for the purpose of selecting, nominat-
ing, or electing any candidate for the office of President, Vice Presi-
dent, Presidential Elector, Member of the Senate, Member of the
House of Representatives, Delegate from the District of Columbia,
Guam, or the Virgin Islands, or the Resident Commissioner of the
Commonwealth of Puerto Rico. )

‘ (2) The term “State” is defined to mean each of the several States,
the District of Columbia, the Commonwealth of Puerto Rico, Guam,
and the Virgin Islands. ‘ ' ' :

(3) The term “United States” is defined to include the several
States, the District of Columbia, the Commorniwealth of Puerto Rico,
Guam, and the Virgin Islands, Such term, however, does not include
American Samoa, the Canal Zone, the Trust Territory of the Pacific
Islands, or any other territory or possession of the United States.

Right of Citizens Residing Overseas to Vote in Federal Elections.

Section 3 of the bill pfovidés that each citizen residing outside the
United States has the right to register for, and to vote by, an absentee

-
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ballot in any Federal election. Any citizen registering for an absentee
ballot under section 8 may not be required to register in person for
such absentee ballot. Any such citizen may vote in accordance with
the provisions of section 3 in the State, or any election district of such
State, in which he was last domiciled immediately before his departure
from the United States and in which he could have met all qualifica-
tions established under any present law (except minimum voting age
qualifications) to vote in Federal elections, even though while residing
outside the United States he does not have a place of abode or other
address in such State or district, and his intent to return to such State
or district may be uncertain, if (1) he has complied with State or
district qualifications relating to absentee registration for, and voting
by, absentee ballots; (2) he does not maintain a domicile, is not regis-
tered to vote, and is not voting in any other State or election district
of any State or territory or in any territory or possession of the United
States; and (3) he has a passport or card of identity and registra-
tion issued by the Secretary of State. ’

Absentee Registration and Ballots for Federal Elections

Section 4(a) of the bill requires States to provide by law for
absentee registration of citizens residing outside the United States who
are entitled to vote in Federal elections in the State involved and whose
application to vote in any such election is received not later than 30
days before the election involved. : ' ‘

Section 4(b) of the bill requires States to provide for the casting
of absentee ballots in Federal elections by citizens residing outside
the United States who (1) are entitled to vote in the State involved
under section 3 of the bill; (2) have registered to vote under section
4(a); of the bill; and (3) have returned the absentee ballots to the
appropriate election official in sufficient time so that the ballot is
received by such official not later than the time of closing of the polls
in the State on the day of the election.

E'nforcement

Section 5(a) of the bill provides that whenever the Attorney Gen-
eral of the United States has reason to believe that a State or election
district is denying the right to register to vote in any election in viola-
tion of section 3 of the bill, or fails to take any action required by sec-
tion 4 of the bill, the Attorney General may bring an action in a dis-
trict court of the United States for a restraining order, a preliminary
or permanent injunction, or any other order he considers appropriate.

Section 5(b) imposes a fine of not more than $5,000, or a prison
term of not more than 5 years, or both, against anyone who knowingly
or willfully deprives or attempts to deprive any person of any right
secured by the bill. )

Section 5(c) of the bill imposes a fine of not more than $5,000, or a
prison term of not more than 5 years, or both, against anyone who
knowingly or willfully (1) gives false information in connection with
registering to vote. or voting under the bill; (2) conspires for the
purpose of encouraging the giving of false information; or (3) pays
or accepts payment either for registration to vote or for voting.

H. Rept. 94-649——-2
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R Severability ;
Sect“ion 6 of thé bill providés that if any proﬁsiénof the bill is held
invalid, the validity of the remainder of the bill shall not be affected.
Effect on Oértaén Other Laws

Section 7 of the bill provides that nothing in the bill shall (1) be
deemed to require registration in any State or election district in
which registration is not required as a condition to voting in any
Federal election; or (2) prevent any State or election district from
adopting or following any voting practice less restrictive than the
voting practices required by the bill. :

Effective Date

Séction 8 of the bill provides that the bill shall apply with respect
to any Federal election held on or after January 1, 1976.

i

: 3
SUPPLEMENTAL VIEWS OF MR. FRENZEL

The Overseas Citizens Voting Rights Act of 1975, as amended by
the Committee, is worthy legislation, long overdue, which is calculated
to extend the franchise to Americans resident overseas who, for a
variety of reasons, are now not voting. )

According to a State Department estimate, there were in 1973,
about 1.6 millionAmericans, not counting military personnel, living
abroad. Of this total, about 410,000 were government, employees, their
dependents, or dependents of military personnel. Almost 1.2 million
were non-government-affiliated Americans. : ) .

Typically, these Americans are business people, and their families.
The Association of Americans Resident Overseas estimates that less
than 10% of them are retired people who have chosen to live outside
of the U.S. An informal AARO survey of 1,545 Americans resident in
France showed that 76% of those responding did not vote in the last
Presidential election.

The reasons these taxpaying American citizens do not vote are many.
Several states prohibit absentee registration. Some prohibit some kinds
of absentee ballots. Some states demand state income taxes for the
privilege of voting. Much voting or registration material is hard to
get. Some of it arrives too late. Local clerks and registrars often don’t
have voting information for overseas residents.

Americans resident overseas have special problems that often re-
quire Congressional help, but most of them now have no Member of
Congress to give them help.

These people pay U.S. taxes, are U.S. citizens and should be allowed
to vote in U.S. elections. S. 95, as amended, does just that, without frills
and without unnecessary infringements on states’ rights.

In the Committee, the objections to the bill were (1) that the Con-
stitution requires that overseas residents be allowed only to vote for
President, not Members of Congress, and (2) that overseas residents
should be subject to state income taxes if they wish to vote.

The first objection would seem to be met %y the one court test of the
1970 Voting Rights Act, Oregon v. Mitchell. The question there was
the 30-day residency test for voters in Presidential elections who
moved to another state, but several of the justices’ opinions stated that
Congress clearly had the right to determine residency requirements in
the case of all Federal elections. I believe we have not only that right,
but where the franchise has been denied, we have that obligation.

The second objection makes sense only for state elections. This bill
refers to people who pay Federal taxes, and it covers only Federal
elections. I don’t believe Americans resident overseas should have to
pay state taxes on income earned abroad as some kind of super poll
tax. Simple equity demands that they have a voice in national elec-
tions, and that s all S. 95 tries to do for them.

(11)
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S. 95 is an important step toward expanding the voting franchise to
all eligible Americans. It does so without laying unnecessary costs or
extra work on the states. It is confined solely to registration and vot-
ing in national elections. It does not tamper with other effects of estab-
lishing a domicile, because anything other than registration or voting
would go beyond the jurisdiction of the Committee.

I support S. 95 as a vital piece of election legislation.

o BiLr. FrRENZEL.

MINORITY VIEWS

The Overseas Voting Rights Act of 1975 purports to confer upon
U.S. citizens residing outside the United States the right to vote in
all federal elections. This legislation allows the ballot of such a citizen
to be cast in the State and in the voting district in which he last resided
prior to assuming his foreign residence. :

Believing that such a proposal exceeds the power of Congress to
enact, we respectfully dissent. It is our conclusion that Congress may
not, consistent with the Constitution, extend the right to vote in all
federal elections to U.S. citizens who are not residents* of any state.

At the outset, it is essential to focus the issue presented by this legis-
lation. We are not here concerned with the power of the Congress to
establish uniform national procedures for absentee ballotting in fed-
eral elections; nor are we concerned with a Congressional effort to
modify or even abolish State durational residence requirements as a
condition to voting in federal elections.

. Several decisions of the Supreme Court have recognized the broad
discretion of the Congress to enact comprehensive regulations with
respect to the times, places and manner of holding federal elections.?
Other cases acknowledge Congressional authority to fix voter qualifi-
cations in federal elections if appropriate to enforce Constitutionally
protected rights.® Although the question is not free of doubt, at least
one case suggests that there may also be Constitutional power for
Congress to enact voter qualifications in federal elections, even absent
a finding that certain State imposed gualifications or procedures are
unconstitutional or pose an unacceptable burden on federal Constitu-
tional rights.*

But these cases do not stand for the proposition that the authority
of Congress in this field is absolute. They go only so far as to establish
Congressional power to make or alter voter qualifications in federal
elections with respect to those citizens Constitutionally eligible to vote
in such elections. '

Unlike any previous act of Congress, the present legislation abol-
ishes residency requirements entirely in all federal elections. Such a
quantum jump in the exercise of federal power, if Constitutionally
permissible, would authorize a future Congress to disregard State
boundaries in fixing voter qualifications and, for example, authorize
residents of State A to vote in State B for some perceived public pur-

1 “Use of word residence. In the absence of evidence of a contrary legislative intent,
‘residence’ in a statute is generally Interpreted, as belng the equivalent of the domicile in
statutes relating to. . . . .voting . . .» Restatement (Second) of the Conflict of Laws,
sec. 11, comment k at 118-119 (1971%. See also In re Lassin’s Estate, 204 P, 2d 1071,
1072 : McHaney v. Cunningham, 45 F.24 725, 726 ; Baker v. Keck, 18 Fed. Supp. 486, 488 ;
Applications of Hoffman, 85 N.Y. 8. 24 107, 111, i

2 8miley v. Hobm, 285 U.K. 3885 (1932): United Slates v. Clossic, 313 U.8. 289, 314
ggg;, Ez parte Siebold, 100 U.8. 871 (1880) ; United States v. Saylor, 322 U.8. 385

8 Katzenbuch v. Morgan, 384 U.8, 641 (1966) ; Oregon v, Mitchell, 400 U.8. 112 (1970).

4 Oregon v. Mitchell, supra at 119-135.

(13)
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pose. Such a startling possibility requires a more convincing justifi-
cation than reliance upon the principle, accepted in other contexts,
that the right to vote is a cherished Constitutional right which may be
protected by appropriate Congressional enactments.

The Constitution is not silent on the question of who may cast a
ballot for members of the House of Representatives and members of
the Senate. Article I, Section 2 of the Constitution provides:

The House of Representatives shall be composed of Mem-
bers chose every second year by the People of the several
States and the Electors in each State shall have the Qualifi-
cations requisite for Electors of the most numerous Branch
of the State Legislation. (Emphasis added.)

The Seventeenth Article of Amendment to the Constitution
provides:

The Senate of the United States shall be composed of two
Senators from each State, elected by the people thereof, for
six years; and each Senator shall have one vote. The Electors
in each State shall have the qualifications requisite for Elec-
tors. (Emphasis added.)

Since H.R. 3211 unmistakably extends the power to vote for Repre-
sentatives and Senators within a particular State to U.S. citizens who
do not reside therein, we are faced with the question of whether such
citizens may fairly be characterized as people “of the several States”
or people “thereof”.

It has been argued that voters for Representatives and Senators
need only be “people of the several States”, that is, citizens of the
United States, rather than the particular State in which they voted,
in order to meet the Constitutional test as an elector. Such a construc-
tion strains the plain meaning of the Constitution beyond permissible
limits. If there is any doubt that electors must be “of” the State in
which their ballot is cast, the reference in both Article 1, Section 2 and
the Seventeenth Amendment to “Electors in each State” dispels that
doubt. The words “in each State” can only have meaning in the
context of particular State residency. It requires an unnatural and
unwarranted construction of the Constitutional language quoted above
to find that non-residents of a State can be included within the class
of “people thereof” and we decline to do se. :

Although we believe the limiting language of Article I, Section 2
and the Seventeenth Amendment to be decisive on the Constitutional
question, it has been argued with great force that the Supreme Court
in Oregon v. Mitchell 400 U.S. 112 (1970) and Katzenbach v. Morgan
384 U.S. 6416 (1966) has established a basis for sustaining this legis-
lation. It is important, therefore, to reconcile our conclusion with the
holding and reasoning of these cases.- ~ :

Katzenbach is the easier to dispose of. That case sustained the Con-
stitutionality of Section 4(e) of the Voting Rights Act of 1965 out-
lawing certain literacy tests as a qualification for voting. It stands
for the proposition that Section 5 of the Fourteenth Amendment gives
to Congress authority to enact appropriate legislation to enforce the
guarantees of that Amendment. Since Congress found that a literacy
qualification for voting operated to discriminate against certain other-

-
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wise qualified voters, and since there was.a factual and rational basis
for such a finding, the Court concluded that the provisions of the
Voting Rights Act under challenge were “appropriate” and within
the power of Congress to enact. ) ;

It is reasoned that Congress could similarly find that a requirement
of residency within a State for voting therein operates to discriminate
against the right of non-residents of such State, and that the proposed
legislation is an appropriate vehicle for enforcing the Fourteenth
Amendment right to vote without discrimination.

There are several answers to this contention. )

First, Congress has not found that residency imposes an unconstitu-
tional burden upon voting. The bill as originally introduced contained
a series of findings of fact which, in total, concluded that U.S. citizens
residing abroad were denied a right to vote by reason of burdensome
or discriminatory State absentee voting procedures. These findings
were stricken in subcommittee and are not part of the legislation now
before the House.?

Secondly, Congress could not find a State violation of the Equal
Protection Clause of the Fourteenth Amendment in denying a right
to vote to non-residents thereof, since the Equal Protection Clause of
that Amendment reaches only to persons within the jurisdiction of a
State. We have acknowledged that Congressional authority over fed-
eral elections may not be dependent upon a preliminary finding that
State qualifications or procedures amount to Fourteenth Amendment
violations; but the point here is that Congressional authority to grant
to an overseas citizen the right to vote in a State in which he 1s not
a resident cannot be pegged to the Equal Protection rights of such
a citizen as was done in Katzenbach.

Of course, the Fourteenth Amendment is not limited to Equal Pro-
tection guarantees. It also prohibits any State from making or enforc-
ing any law which shall abridge the privileges or immunities of citizens
of the United States. It is our view that Congress could not have estab-
lished a privileges or immunities violation so as to justify this legisla-
tion on a Katzenbach theory.

Without question, voting in national elections is a privilege of U.S.
citizenship,’ but national citizenship has never been understood to
confer a right to vote in a particular State without first establishing
bona fide residence therein. If this were not true, there would be a
national citizenship right to vote in any State at any time—clearly
an untenable proposition,

Also unquestioned is the right of interstate and foreign travel as one
of the privileges of U.S. citizens protected against State abridgement
by the Fourteenth Amendment.” There is, of course, no direct barrier
to foreign travel in State laws requiring continuation of residency as
a condition to voting therein. The ‘assertion is made, however, that
losing one’s vote is an unconstitutional burden upon the protected
right to travel.

5In passing, if the present bill were confined to the matter of eliminating burdensome
absentee voting procedures in federal elections imposed by a State upon its own citizens,
these views would be addressed to issues of policy rather than Constitutional nower.
(lzg';;mmg V. New Jersey, 211 U.8. 78, 97 (1908) ; In re Quarles, 158 U.8. 532, 535
7 Dunn v. Blumstein, 405 U.S. 330 (1972) ; Kent v. Dulles, 357 U.S. 116, 127 (1958).
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Foreign or interstate travel does not require an abandonment of a
domestic domicile unless that be the free choice of the traveler. If an
overseas citizen loses his right to vote in a particular State by aban-
doning his residence therein, the cause of his loss is not State action. It
is a personal decision to forfeit his State citizenship, the consequences
of which are not forbidden by the Privileges and Immunities Clause
of the Fourteenth Amendment. Moreover, the traveler, in the case of
interstate migration, is free to establish a new residence in his State
of destination and to vote therein. Any durational bar to such voting
in federal elections in the State of destination in which residency has
been established is subject to federal supervision; but that is not to
say that federal power can be asserted so as to compel voting in a
State voluntarily abandoned by the traveler,®

Third, the reasoning of Hatzenbach itself precludes acceptance of
the proffered argument that the granting of the right to vote in a
particular State to a non-resident thereof is appropriate legislation
to enforce Fourteenth Amendment guarantees. The decision in that
case is based upon an expansive construction ef the words “appro-
priate: legislation” in Section 5 of the Fourteenth Amendment. It
was there held that the quoted words were to be given the same
interpretation as that accorded the “necessary and proper” clause by
Chief Justice Marshall in McCulloch v. Maryland, (17 U.S. 316
(1819)).

- Let the end be legitimate, let it be within the scope of the
“Constitution, and all means which are appropriate, which are
plainly adapted to that end which are not prohibited but is
consistent with the letter and spirit of the Constitution, is
Constitutional, :

It is evident that neither the “necessary and proper” nor the *ap-
propriate legislation” clauses provides carte blanche authority for
Congress to legislate without Constitutional restraints. It cannot with
impunity disregard “the letter and the spirit of the Constitution.”

It is our view that an attempt to confer federal voting rights within
a State to non-residents thereof is plainly inconsistent with the letter
and spirit of Article I, Section 2 and the Seventeenth Amendment.

Oregon v. Mitchell 1s more troublesome. That case considered the
Constitutionality of the 1970 Amendments to the Voting Rights Act
which, inter alia, (1) granted the right to vote in all elections, State
and federal, to 18-year-old citizens of a State; (2) permitted a citizen
of a State who moved to a new State more than thirty days prior to
a Presidential election to vote for Presidéntial electors in the State
to which he moved notwithstanding that State’s durational residency
requirenients; and (8) permitted a citizen moving from a State
within thirty days of a Presidential election to vote for Presidential

electors in the State from which he moved.

8 The “‘right to travel” cases focus primarily upon the restrictions which may not be
imposed upon mewly arrived citizeng of a State. For example, unreasonable durational
resideney. requirements upon new citizens of a State may not deprive such citizens of wel-
fare benefits. therein. It has been held that sueh a denial unconstitutionally burdens the
right of interstate travel. But no case has held that a welfare mother who voluntarily
euts her ties’ with State A and moves to State B must be retained on the welfare roles of
State A. Such reasoning, which iz applied by the proponents of this legislation, actnally
burdens: the right to travel, rather than fosters it S : :

~
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Five members of the Court agreed, for differing reasons, that the
Congress possessed the power to fix minimum age qualifications for
voting in federal elections and that no such power exists with respect
to State elections. The other Amendments with respect to voting for
Presidential and Vice Presidential electors were sustained by an eight
to one margin. ‘ ‘ :

Since eight members of the Court concluded that a non-resident of
a State could, under limited circumstances, vote for Presidential and
Viee Presidential electors in the State of his former residence, we
carry a heavy burden to demonstrate that such a conclusion is Consti-
tutionally inappropriate in the case of elections for federal Represent-
atives and Senators. : S

The late Justice Black, who announced the judgment of the Court
in Mitchell, treated the matter summarily in one paragraph. He viewed
the Voting Rights Amendment in question as a Congressional effort
to establish uniform dwrational residency requirements and uniform
procedures for absentee voting by State citizens in Presidential elec-
tions. His conclusion that Congress has ample authority in both such
cases is eminently correct; but, as indicated at the outset, we are not
concerned in this case with either of those issues. In short, Justice
Black did not speak to the troublesome question presented by this
legislation. ,

%Ir. Justice Douglas wrote a separate opinion in Mitchell concur-
ring with the judgment of the Court on the residency issue. He, like
his brother Black, treated the issue solely as one of Congressional
power to alter durational residency requirements. Although his analy-
sis includes a “privileges and immunities” argument to buttress his
“equal protection” rationale, it is a simple fact that Justice Douglas
did not concern himself with the question, presented by this legisla-
tion, als to whether Congress could disregard residency requirements
entirely. :

Justices Brennan., White, and Marshall joined in a common opinion
sustaining the residency Amendments of the Voting Rights Act of
1970. They, Like Black and Douglas, viewed the issue as one of Con-
gressional power to alter durationel residency requirements. Unlike
Black and Douglas, however, these Justices found Congressional au-
thority to alter such durational residency rules in Presidential elec-
tions in the Constitutional right of citizens to travel interstate, Such
a right, the Justices argued, could be secured by appropriate Congres-

- sional legislation to “eliminate an unnecessary burden on the right of

interstate migration.” (Mitchell, page 239)

Once again, however, the Justices did not address the issue before
nse. Their focus was upon State durational residency requirements.
We are here presented with a different guestion. S h

Justice Stewart, with whom Chief Justice Burger and Justice
Blackmun joined on this issue, in contrast with his colleagues Black
and Douglas, gave extended consideration to the residency question.

Relying primarily upon the Slauhgier-House Cases, 83 U.S. 36
(1878), Justice Stewart bottomed his agreement that it was well
within the power of Congress to modify durational residency require-
ments upon the right of interstate travel as a protected privilege of
national citizenship. In the course of -his opinion, Justice Stewart ad-

H. Rept. 94-649——3
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vanced the suggestion that the power in Congress to protect the right
of all U.S. citizens to vote for Presidential electors was not limited to
that office. “. . . [N]othing in the Constitution prevents Congress from
protecting those who have moved from one State to another from dis-
enfranchisement in any federal election, whether Congressional or
Presidential.” But this suggestion must be read in the confext in which
it was advanced. Justice Stewart was addressing himself to durational
residency requirements only. , :

In summary, then, it is fair to conclude that all of the Justices,
including Harlan in dissent, treated the 1970 Amendments to the
Voting Rights Act as modifying the durational residency require-
ments of State laws affecting the right to vote for Presidential and
Vice Presidential electors. No separate consideration was given by
any of the Justices to the implications of Section 202(e) of the Voting
Rights Act allowing a citizen to vote in the State of his former
residence. , »

It is understandable that the Justices focused upon durational resi-
dency requirements, rather than the Constitutionality of permitting
citizens to vote in a State in which they no longer maintained a resi-
dence, since the Congressional findings supporting the enactment of
th% Voting Rights Act referred to durational residency requirements
only. S

Section 202 of the Act states:

(a) The Congress hereby finds that the imposition and
application of the durational residency requirement as a pre-
condition to voting for the offices of President and Vice Presi-
dent * * * operates to deny various Constitutionally pro-
tected rights. ‘

(b) Upon the basis of these findings, Congress declares that
* % * it is necessary (1) to completely abolish the durational
residency requirement as a precondition to voting for Presi-
dent and Vice President * * *, ‘

Support for our conclusion that Oregon v. Mitchel] holds only that
Congress acted within its power in abelishing durational residency
requirements for voting for President and Vice President, and may
not properly be cited as authority for Congress to abolish o/ residency
requirements in all federal elections, can be found on an additional
ground as well, ,

In Mitchell, the issue was the right to vote for Presidential and
Vice Presidential electors. The Constitution does not expressly limit
the right to vote for such electors to the people of the several States
as in the case of Congressional and Senatorial electors.® Even so, when
a right to vote for Presidential electors was granted to citizens of the
District of Columbia, non-residents in any State, it was necessary to
amend the Constitution to do so. 4 fortiori, a right to vote in Con-

¢ Compare U.8, Constitution, Art, I, sec. 2 and Amendment XVII with Art. 1T, sec. 1,
el. 2, regarding the gelectlon of Presldential electors. The Constitution therein merely
provides that “Each State shall appoint, in such Manner as the Legislature thereof may
direct . . .” its Presidential eleetors, Whether the term “‘each State’’ has a significantly
different connotation, with distinct Constitutional requirements, from “by the People . . .
of each State” s a question apart from that addressed in these views., Suffice that there
would seem to be no explicit Constitutional enunciation of whom shall be such electors
and whom shall be the voters choosing them, and for that reason these comments foecus
solely upon an analysis of the Constitutional inflrmity of the Overseas Citizens Voting
Rights Act as it relates to congressional elections.

Py
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gressional and Senatorial elections by non-residents in any State would
seem to require a Constitutional Amendment, ~ )

A final argument needs to be considered. Mr. Justice Black, in
Mitchell, stated, at page 124, “I would hold, as have a long line of
decisions in this Court, that Congress has ultimate supervisory power
over Congressional elections.” In a footnote (at page 124) he justified
this conclusion as follows. “. . . [I]nherent in the very concept of a
supreme national government with national officers is a residual power
in Congress to insure that those officers represent their national con-
stituency as responsively as possible. This power arises from the nature
of our Constitutional system of government and from the Necessary
and Proper Clause.” But Justice Black later qualified this sweeping
claim of ultimate supervisory power by recognizing, as he must, that
Congress could not by legislation repeal other provisions of the Con-
stitution in attempting to regulate federal elections. (Oregon v.
Mitchell, page 128) This “inherent” authority of Congress over fed-
eral elections, therefore, is not an independent, unlimited source of
power. It is merely a restatement of Congressional power under Article
I, Section 4 and the Necessary and Proper Clause.

For all of the foregoing reasons we are satisfied that Congress may
not grant the right to vote in all federal elections to non-residents of
the State in which their vote is to be cast. The objectives of this legis-
lation may be laudable. As a matter of policy, participation by all
U.S. citizens, wherever situated, in the selection of federal representa-
tives may be wise; but good policy is not in itself a source of Constitu-
tional power. In an effort to effectuate a salutary policy, this legisla-
tion exceeds Constitutional limits. Accordingly, a “no” vote on passage
of the bill is required.

Crarvrs E. Wiceivs,
SamueL L. Devine.
Maryorie S. Hour.
W. Henson Moore.
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AN ACT

To guarantee the constitutional right to vote and to provide uni-
form procedures for absentee voting in Federal electlons n
the case of citizens outside the United States.

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
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DEFINITIONS
Sge. 2. For the purposes of this Aet, the term—

(1) “Federal election”’ means any general, special,
or primary election held solely or in part for the pur-
pose of selecting, nominating, or electing any can&idate
for the office of President, Vice President, Presidential
clector, Member of the United States Senate, Member of
the United States House of Representatives, Delegate
from the District of Columbia, Resident Commissioner
of the Commonwealth of Puerto Rico, Delegate from
Guam, or Delegate from the Virgin Islands;

(2) “State” means each of the several States, the

District of Columbia, the Commonwealth of Puerto Rico,

 Guam, and the Virgin Islands; and

(8) “United States” includes the several States,
the District of Columbia, the Commonwealth of Puerto
Rico, Guam, and the Virgin Islands, but does mot wn-
clude American Samoa, the Canal Zone, the Trust Ter-
ritory of the Pacific Islands, or any other territory or

possession of the United States.

RIGHT OF CITIZENS RESIDING OVERSEAS TO VOTE IN

FEDERAL ELECTIONS

Sec. 8. Each citizen residing outside the United States

94  shall have the right to register absentee for, and to vote by,

95 an absentee ballot in any Federal election in the State, or
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any election district of such State, in which he was last

domiciled immediately prior to his departure from the United

States and in which he could have met all qualifications

{except .any qualification relating to minimum voting age)
“to vote in Federal elections under any present law, e’veﬁ though
while residing outside the United States he does mot have
a place of abode or other address in such State or district,
and his intent to return to suéh State or district may be

uncertain, if—

(1) he has complied with all applicable State or

district qualifications and requirements, which are con-
sistent with this Act, concerning absentee registration for,
and voting by, absentee ballots;

(2) he does nat’maintain a domacile, is not regis-
tered to wole, and is mot voting in any other State or
election district of a State or territory or in any terri-
tory or possession of the United States; and

(3) he has a valid passport or card of identity and
registration issued under the authority of the Secretary
of State. . |

ABSENTEE REGISTRATION AND BALLOTS FOR FEDERAL
EIEQﬂONS

SEC‘. 4. (a) Each State shall provide by law for the

absentee registration or other means of absentee qualifica-

twon of all citizens residing outside the United States and en-
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' titled to vote in a Federal election in such State pursuant to

section 3 whose application to vote in such election is received
by the appropriate election official of such State not later than
thirty days immediately prior to any such election. |
(b) Each State shall provide by law for the casting of
absentee ballots for Federal elections by all citizens résiding

outside the United States who—

(1) are entitled to vote in such State pursuant to
section.S’ s

(2) have registered or otherwise qualified to vole
under subsection (a) ; and

(8) have returned such ballots to the appropriate
election official of such State in sufficient time so0 that such
ballot is received by such election official not later than the
time of- closing of the polls in such State on the day of

such. election.

ENFORCEMENT

SEc. 5. (a) Whenever the Attorney General has reason
to believe that a State or election district undertakes to deny .
the right to register or vote in any election in violation of
section .3 or fails to take any action required by section 4,
-he may institute for the United States, or in the name of
the United States, an action in a district court of the United
States, iﬁ accordance with sections 1391 through 1393 of

title 28, United States Code, for a restraining order, a
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preliminary or permanent injunction, or such other order as
he deems appropriate.

(b) Whoever knowingly or willfully shall deprive or

attempt to deprive any person of any right secured by this

Aot shall be fined not more than $5,000, or imprisoned not
more than five years, or both.

(¢c) Whoever knowingly or willfully gives false in-
formation as to his name, address, or period of residence for

the purpose of éstablishing his eligibility to reqister, qualify,

or vote under this Act, or conspires with another individual

for the purpose of encouraging the giving of false informa-
tion in order to establish the eligibility of any individual to
requster, qualify, or vote under this Act, or pays, or offers to
pay, or accepts pagment either for regqistration to vote or
for voting shall be fined not more than $5,000, or impris-
oned not more than five years, or both.
SEVERABILITY
SEc. 6. If any provision of this Act is held invalid, the
validity of the remainder of the Act shall not be affected.
EFFECT ON CERTAIN OTHER LAWS
SEc. 7. Nothing in this Act shall—
(1) be déemed to require registration in any State
or election district in which registration s not required

as a precondition to voting in any Federal election; or

o -
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(2) prevent any State or election district from
adopting or following any voting practice which is less
restrictive than the practices prescribed by this Act.
EFFECTIVE DATE
SEc. 8. The provisions of the Act shall apply with
%espect to any Federal election held on or after January 1,

1976.
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THE WHITE HOUSE
WASHINGTON

' November 26, 1975

MEMORANDUM FOR: PHIL BUCHEN

FROM: MAX FRIEDERSDORF % .
.

I am attaching an analysis of S.95 as reported by the House Administration

Committee and now pending before the full House,

The bill has passed the Senate without opposition.

OMB has given me an administration position indicating opposition due to
Constitutional questions raised by the Justice Deparhnent during hearings
on this bill.

The legislation would affect 750, 000 Americans now living overseas exclusive
of Federal employees and military.

There has been a ten year effort to get this bill passed and it has very wide
bipartisan support on the Hill.

The Justice Department objection is based on a Constitutional question
involving state voting rights, but I am advised that state voting rights
prerogatives would be protected under the bill. Under the provisions of

the bill a U.S. citizen would be permitted to vote in the last state of domicile
in a federal election if not domiciled in another state,

The bill would grant a U.S. citizen living overseas the same rights to vote
in a federal election as our milibary and federal employees receive at the
same time.

The importance of altering our position on this bill is urgent because I
believe the legislation would die if the President indicates strong opposition
or indicates a veto.

I would appreciate it if you could examine this analysis and if possible 1
would like to change the administration position to one of support, acknowledging

there maybe a Constitutional test needed later on.

I am also attaching a speech made by Senator Goldwater rebut:tmg cmtzcs
of this legislation.

cc: Jim Lynn, Jim Cannon, Jack Marsh



ANALYSIS OF S. 95 AS REPORTED BY HOUSE ADMIN-
ISTRATION COMMITTEE NOVEMBER 11, 1975

Genefal Purpose

The general purpose of the bill is twofold;

" (1) To assure the right of a U;S. citizen residing
outside the United States to vote in Federal elections in
#is State bf last domicile (and in which he could have
qualified to vote in Federal elections, except for minimum
voting age, under any présent law); and

(2) To adopt uniform absentee registration and voting

procedures covering these overseas citizeﬁs in Federal
elections.

The bill is}designed to extend to private citizené
overﬁeas essentially the same ability to register and vote absentee
in federal elections as is now enjoyed by Federal government
employees and their dependents.

Section-by-Section Analysis

Sectiohll - Title of'Bill

This section cites the Act as the Overseas Citizens
Voting Rights Act of 1975.

Section 2 - Definitions

This section contains the following definitions:

(1) “Federal election” means any presidential or congres-
sional election, including elections for Delegate from the District

of Columbia, Guam and the Virgin Islands and Resident Commissioner

of Puerto Rico.



(2) "State" and/(B) "United States" include the several
States, the District of Columbia, Puerto Rico, Guam and the Virgin
Islands, buf do not include American Samoa, the Canal Zone, the
Trust Territory of the Pacific Islands, or any other territory
or possession of the United States.

For purposes of S. 95, therefore, citizens would be
regarded as "residing outside the United States“ if they reside
in a foreigﬁ country, American Samoa,-the Canal Zone, the Trust
Territory of the Pacific Islands, or any other territory or pos-

session of the United States (except Puerto Rico, Guam and the
\
Virgin Islands).

The following examples illﬁstfate the operation of these

o~

definitions (assuming the overseas citizen met the other require-
ments for voting under S. 95):

(i) The U.S. citizen whose last domicile is the State
of New York and is now residing in France would be able to
continue voting in presidential and congressional elections

. at his last election district in the State of New York.

(ii) The U.S. citizen whose last domicile was the State
of New York and is now residing in Puerto Rico, Guam or the
Virgin Islands would not be granted the right to continue
voting in presidential and congressional elections in New
York under this bill (although New York would remain free
to confer this right under State law).

(iii) The U.S. citizen whose last domicile was the State
of New York and is now residing in American Samoa, the Canal
Zone, or the Trust Territory of the Pacific Islands would be
granted the right under this bill to continue voting in presi-
dential and congressional elections in the State of New York,
since none of these territories and possessions has a presi-
dential or congressional election. '

2



(iv) The U.S. citizen whose last domicile was Puerto
Rico, Guam or the Virgin Islands and is now residing in
France would be granted the right to continue voting for
Resident Commissioner in Puerto Rico or Delegate from
Guam or the Virgin Islands, as the case may be.

(v) The U.S. citizen whose last domicile was Puerto
Rico, Guam or the Virgin Islands and is now residing in
New York would not be granted any additional voting rights
by this bill, and would be subject to the laws of the State
of New York and Puerto Rico, Guam or the Virgin Islands, as
the case may be, to determine his place of voting.

Section 3 - Right of Citizens Overseas to Vote in
Federal Elections

This section accomplishes the first general purpose of

the bill -~ assuring the substantive right of the citizen residing

outside the United States to register and vote absentee in his

State of last domicile (and in which he could have met all gualifi-

cations, except for minimum voting age, to vote in Federal elections

under any present law).

-

Comment: The wording of the section assures that the
overseas citizen would be able to vote in Federal elections
under this bill in only one State -- his State of last domicile.

Since the concept of domicile may not be well-defined in
some States, the section further requires - that the overseas
‘citizen's ties to the State of last domicile must have been
sufficient to have enabled him to vote in Federal elections
under present law.

The exception for minimum voting age assures that a
child who is below voting age at the time of his departure
from the United States would be able to vote under this bill
in his State of last domicile {generally presumed to be that
of his parents) upon reaching voting age overseas.

The reference to "any present law" assures that an over-
seas citizen would bhe entitled to rely on present voting laws
in proving that he would have been eligible to vote in Federal
elections in his State of last domicile prior to his departure
from the. United States.



Exercise of this substantive right to register and

vote absentee is conditioned upon the additional requirements
that --

(1) the overseas citizen has complied with all
applicable State or district qualifications and require-

"ments consistent with this bill concerning absentee regis-—
tration and voting;

(2) he does not maintain a domicile, and is not registered
to vote, and is not voting in, any other State (as defined in
the bill) or election district of a State or in any territory
or possession of the United States; and

(3) he has a valid passport or Card of Identity and
Registration issued under the authority of the Secretary of
State. i

This substantive right would be assured the overseas
citizen even though while residing outside the United States he
does not have a place of abode or other address in the State or
district, and his intent to return to the State or district may
be uncertain.

Comment: This qualification is included in the bill
because many States impose rules which require a voter's
actual presence, or maintenance of a home or other abode
in the State, or raise doubts on voting eligibility of the
overseas private citizen when the date of his return is
uncertain.

It is often difficult for an overseas private citizen
to assert, without risk of committing perjury, that he has
a specific intent to return to his State of last domicile.
The average businessman or missionary, for example, often
has no assurance that he will be transferred back to the

same State from which he was sent overseas by his employer.

4



Section 4 - Absentee Registration and Ballots for
Federal Elections

This section accomplishes the second general purpose
of the bill -- assuring that the Statesadopt uniform absentee
registration and voting procedures covering overseas citizens
in Federal elections.

Section 4(a) requires each State to provide by law

(e.g., statute, regulation or ruling) for absentee registration

or other means of absentee qualification of all citizens residing
outside the United States and entitled to vote in a Federal election

in such State under section 3 who apply not later than 30 days
\

immediately prior to the election.

Comment: This subsection would, in effect, require those
States (about 22) which now provide absentee registration pro-
cedures only for government personnel and dependents

- to provide similar procedures for overseas private citizens.
The 30-day registration deadline under S. 95 corresponds to
the 30-day qualification rules which are prescribed in section
202(d) of the Voting Rights Act Amendments of 1970 and in Dunn
V. Blumstein, 405 U.S. 330 (1972) with respect to duratlonal
residency requirements.

Note: The Senate Report on S. 95 puts the overseas
citizen on notice that if he makes his application to register
at the last minute, the chances are lessened that the local
election official will have sufficient time to confirm the
applicant's claim of last domicile in the State, and compliance
with the other conditions set forth in section 3.

Section 4(b) requires each State to provide by law

(e.g.., étatute, regulation, ruling) for the casting of absentee

ballots for Federal elections by overseas citizens who —-



(1) are entitled to vote in Federal elections in the
State under the substantive tests of section 3;:

(2) have registered or otherwise qualified to vote
undef section 4(a); and

(3) have returned their ballots to the appropriate
election official of the State in sufficient time that the
ballot is received by the election official not later than
the time of closing of the polls on election day.

Comment: The Senate Report on S. 95 puts the overseas
citizen on notice that if he makes his application for an
absentee ballot at the last minute, the chances are lessened
that the local election official will have sufficient time
to confirm the applicant's registration or other qualifica-
tions to vote under the bill as provided in sections 3 and

4(a).

Section 5 - Enforcement

Thié section provides for three enforcement procedures.

(a) authotity for the Attorney General to seek injunctive
relief against any State or election district that fails to
-comply with the provisions of the bill;

(b) criminal penalties of up to $5,060 fine and five years®
imbrisonment for knowingly or wiilfully depriving a person of
any right' secured by the bill; and

{(c) criminal penalties of up to $5,000 fine and five years®
imprisonment for knowingly ér willfully (i) giving (or conspirin

to give) false information as to name, address or period of



residence for purposes df establishing eligibility to
register, qﬁalify or vote under the bill, or (ii) paying
or offering to pay, or accepting payment for, registration
" or voting under the bill.

Section 6 ~ Severability

This section contains a standard severability clause
which would save the remainder of the bill in the unlikely event

any provision of the bill were held invalid by the courts.

Section 7 — Effect on Certain Other Laws
This section, inserted in the Senate bill at the request
of Senator Goldwater, constitutes a "saving provision" to eliminate

any possibility this bill could be interpreted --

~
e

(1) to require registratiéh in any State in’@hich regis—
- tration is not now required for Federal elections; or
(2) to prevent any State or election district frém
adopting or following any voting practice less restrictive
than those prescribed by the bill.
Comment: Senator Goldwater secured‘adoption of a similar

saving provision in section 202(g) of the Voting Rights Act
Amendments of 1970. :

Section 8 - Effective Date
This section sets an effective date of January’l;'1976.

Comment: It is important to retain the January 1, 1976
effective date so that overseas citizens will be able to vote
in all of the presidential and congressional primary elections
in 1976, as well as in the general election. ILocal election
officials should have no difficulty in preparing the necessary
voting materials for this purpose if the bill is enacted before
the end of 1975, since the first presidential primary does not
occur until February 1976.
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Leation in either the t!zreatened or endan-
gered classes,

It might slso be possible to awmsend the
Act, giving a quallfied but profected status
to the specles under study, This qualified
status could be limited to s reasonably ades
quate study period, (such as, two years), or
might protect the studied species on Ped-~
eral lands, or on ceriain classes of Federal
lands only. This alternative however, also
raises the controversial issue of competing
State and Federal powers over the manage-
ment of wild animals, an issue which Mr
Ywidman of this office has discussed with
your staff, It would appear desirable to have
any potential legisiative solution to this
controversy developed before introducing an
smendment to extend the coversgs of the
Act. }

In yegard 4o the specific problem of the
gr!zzlybur we have checked the matier with
of ths Interior. As you know,

dﬂrlngthoewrt that Department
' agreed to initiate an tndependent study of the
grizzly bear's status. We are sdrised that the
final report of that study has now been sb-
mitted to Interior, snd that Interior is plan«
ning to taka te sction on the grizzly
bear in the immediate future,

While the Council kax no immediate suge
gestions for yesolving all these Bbsues, we
would be happy to revisw any propoeal
‘mmmmsm
k Sincerely, d
s ) MW.W,
N ’ * -
comc:r. oxmm

- Washington, a.c.,rems,zns

wamm————

notice of rule making appeared in the Fed-
eral Register regarding the threstened kane
garoos. Simitarly, on Janusry 2, 1975, notice -
of propoeed ruls making apposred in the
- Register regarding the grizsly besr. This
- Jetter represents the Council’s eommenus on
‘thosas two actions.
I We comumend the Department of the In-
~terior for teXing these two sctions. We real~
:1ze that both have been highly controverstal
ignd there have heen numerous deiays and
-fulss starts, With these two sciions, the
* Departraent is taking its first steps in public
Aimp!muuon of the Endangered Species
- Act of 1973, which was an important cosn~
‘ponent of the Admintstretion’s Environmens
“tal Program. As a oconsequence, thess two

- potential precedents.

eoncern us greatly, perttcularty in light of
the mmt apd Mﬂ wcvutm of the
Secuon i(d) en'. ths Endspgered Specx
Act requires the Secretary of the Intertor
- to promulgate “such regulations as he deems
necessary and sdvisable to provide for the
conservation of such (threatened) species™
- {(Empbasts sdded). Conservation s Gefined,
inter aliz, as *. . . to use . . . all methoda
“and-procedures which are nscessary 10 dbring
- &ny endangered species or threatened species
* 20 the point at ‘which the messures provided
" pursusnt to this chapter (the Act) are no
' longer necessary. Such methods and proce-
dures Included . . . ressarch, census, law
anforcement, habitat acquisition . . . and,
#n the extroordinery ccose tohere population
pressures within a given ecosystem cannot
be otherwise relieved, may include regulated
taking” (16 US.C. 1832) (Emphasis sdded).
This language clearly restricts the use of
Tegulzated taking to the “extraordinary cose™
where populstion pressures cannot be other-
wiss relieved. In the absence of fects which
clearly establish that the populaiion pres-

actions taks on considerable significance o8
. Inth&tmrd.d@nnhotmacﬂcm.
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sures cannot be relieved in any other way,
there would appear to be no basts for legally
valid regulations on regulated taking. Also,
the principal lenguage establishes the goal
of other regulations, to be promulgated, a3
the restoration of specles to 8 pon-threatened
or non-endangered status,

In this regard. the reguletions prormul-
gated regarding the three specles of kangarco
are not consistent with the letter or the
spirit of the Endangered Species Act of 1973,
The regulations purport to allow importa-
tion of taken kangarcos when (1) & suse
tained yield program is established that (3)
i3 not detrimental to the survival of. the
species, Neither the “sustained yield proe

gram” nor the “pot detrimental™ test meet .

the statutory criterion, showing that
population pressures cannot bLe otherwise
relieved. Thus, we believe that the regulae
tions should be revised or interpreted 80 &S
‘botl.)o in keeping with the mandate of tha

The rules fubmitted with the propossd
listing of the grizziy bear are aiso troublew
some. One portion of the proposal indicates
that de facto regulations will be promulgated
-which silow the taking {mostly by sport

. hunting) of up to 25 bears per year {u the
Bob Marshall

Again, iIn our
view, the Secretary must first fuifill the
statutory burden by
poeedhl:ingbyhunmwmbetbo “extra~

case™ which follows substantial
nthmpuﬁomlevapopnlmnmby
other menns. X our view, this test, again,
has not been met and we helieve that the
- regulations snd  proposal tornmx action

,Ehould be revised accordingly.

One other portion of thvpmpéadnm
. tions concerning grizzly bears ix alao of spo~
cial concern to us, The regulations pertaine
“ing to lsting of grizziies in the Vellowstons
ecosystem state that depredating beers may
ba taken. Bim3arly, the de facto regulations
for the Bob Marshall Ecosystem etate that
xmtaauee {including depredsting) beers may

‘We Xeel that the regulationa in ‘both cases

shonld clearly differentiate between hears

causing, . depredations on pubdblic and on
private lands On public lands, no threatened
grizzly bears should be taken except for
clear reasans of human sefety.
Gﬁzlyhmmdmmmmnd
mdwdspeda.mmwmmby
the people of this nation. Publlic iands sre
lands held in trust for all Americans, not
Just ons or another special intereat group.
Certain useq of thees Jands require gpo=
cific regulstion and are a privilegs, Dot &
right. Grazing and ranching ere such uses.
Thus, in determintng which of euch dis-
cretionary uses may be allowed or may bave

priority, the pubiic Innd mansger must cone’

sider the Impact of the proposed use on other
public uses or values of thoee lands, Where
thers are public vaiues, particularly wilde
1ife such as the threatened grizzly on public
Jlands, it may be logicaily mrgued that if-a
Hvestock owner wishes the privilege of graz-
ing domestic livestock on the sxme area, he -

must sccept some losses from-the wildlife =

a3 part of the cost of doing his husiness on
that public land. In such & case the restora-
tion of the threatened species showid be rec~
ognized s having a greater public value than
the economic return to the affected rancher,
Considering this, we.belleve that taking of &
threatened specles commitiing aepreds.t!ons.
or otherwise being a “nulsance,” on public
jands should be prohibited in any cese not
involving direct threais to human safety. In
fact, we suggest that the intent of Section 7
(186 U.5.C. 1536} of the Act, imter alia, W~
prohibit taking (killing) of endangered or
threatened species on lands belonging to
8! of the American people, in any situation
whero it cannot be shown that such teking

F that the proe - -
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represents the “extraordinary cese where
population pressures , . , cannot be other.
wise relisved.”

Again, we are aware of the deep commit.
ment with which the personnel in the De.
partment of the Interior have approached the
preservation of endangered and threateneq
speciza, Implementation of this law will un-
doubtedly aid in protecting both endangeredq
specles and environmental quslity through.
cut the U.S. snd the world. In that regard,
we hope our comments sre helpful in further
sdministration of the law and in echieving
its objectives. .

Sincerely, -
Bm W. Prrensox, .
Ghairmm.

AL TO_CRITICS OF OVER-
SEAS VOTING LEGISLATION
Mr. GOLDWATER., Mr. President, it
has been brought to my sattention that,
some questions were raised recently at

hearings by the Houss SBubcommittee on

Elections with respect-to the constitu.

tionality of legislation strengthening the |

voting rights of overseas citizens,
nmr oF 1970 Law SUPFQKTS m
ACTION EY CONGRESS

.Frankl& Icannsotueanydoubtatan

about the constitutionality of the pro- -

posed Iaw. It 1s & Jogieal extension of a

law on the same subject which Y authored -

in 1970 and which weas upheld as a valld
exercise of Coheyess powers by the Us.
Supreme Court 6 months Iater,

‘This law is section 202 of the 'Votlng
Rights Act Amendments of 1970, which

¢ extended absentes registration and bzl-

loting rights to American citizens who

“were denied the right to vote because they

wers away from bome on election day
and were not allowed to register absentee

- or obtaln absentee ballots. One of the

stated purposes of the law, spelled out
durinig Senate floor action on 1t, is the
intent to fecilitate the vote in Presiden~
-$ial elections for Amcrica.ns ouiside the
United States. -

The. law also struck down the dura~
tional walting periods preventing Ameri-

cans from voling for President and Vice.

a change of households before the elec-

tion. Section 202, in ‘which these provi~ |

slons were. set forth. was upheld in

Oregon v. Mitchell, 400 US. 112 (1970). .

In overhauling State residence and ab-
sentee regulations In Presidential elec-
tions, Congress had relled upon at least
Jour districtgromdstor:he:xercfseot
congressional suthority. In the case of
Oregon, the Supreme Court seized upon
each of these justffications in holding for
- the walidity of the statute,

First section 202 rests upon Cchgress
power to secure the rights Inherent In
national citizenship, which inelude the
right to vote for Federal officers. Since
these rights adhere to U.S, citizenship,
rather than citizenship of a State, we
acted to protect the rights under the nec-
essary and proper clause of article Tof
the Constitution,

A related basis for congressional power
was our design to protect the funds-
mental, national rlght of travel by 8
citizen,

A third basls of Congress suthorily
that wes a.sserted. is our power to exforcs

.'x';
MR ST
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the privileges and lmmuntties guaranteed”
to citizens of all the States, Here we were
. mindful of correcting the maze of con-
filcting State and local requirements ap-
plicable to Presidential elections which
created a. serious inequality of treabe
ment among citizens of one State as com~
pared with citizens of the other States.
Fourth, we viewed section 202 as an
exercise of power under the 14th amend-
ment. In this context, we were protecting
against a discriminatory
voting made between citizens who were
able to be physically present at the Uims
of registration or voting and those who
could hot be present in perscn. Also, W
considered the unfair cleseification made -

between citizens who were new residents.
and thoses who were 10 residents
of a State or locality, - -~

Tn light of similar laws in many of the
States which Indicated that States could
satisfy their legitimate interests by ths-
rules legisiated in section 202, we in Cene
gress could not find any compelling rea~
son why a.State should condition the

- right to vote for President on the durae.-
tion of resident’s physical presence or
absencsat thepells, - . - .

Eight members of the Supreme Court
upheld Congress' power to adopt the uni-
form regulations of section 202, Justics.
Brennan, jolned by Justices Marshall
and- White, rested his opinion squarely
upon the “compelling interest” doctrine
and Congress’ power to enforce the 14th
amendment by “eliminating an unneces-
sary burden on the. right of interstate
migration” (400 U.S., at 239). :

. Justice Douglas also upheld section 202
as a 14th amendment. matter, but tled -
his opinfon to section 1 of that amend-
ment, " the privileges. and immunities
clause, . oL

Justice Stewart, jointed by Chlef Jus-
tice Burger and Justice Blackmun, sus-
tained section 202 on the ground of Con-
gress' authority to protect and facllitate
the exercise of privileges of U.S, clilzen-
ship under the Necessary and Proper
Clause of Article 1. He stated that the
privilege of free travel, without loss of
the right to vote, “fnds its protection
in the Federal Government and is na-
tionsl in character” (400 U.8., at 287).

Justice Black based his opinlon sus-
taining section 202 on the final authority
of Congress to make laws governing Fed-
eral elections and Congress’ general
powers under the Necessary and Proper
Clause of Article I, -

Only Justice Harlan bellaved section
202 was invalid on any ground. . ‘

The fact that the Court divided In
choosing alternative grounds for uphold-
ing section 202 is argued by some as de~
priving the case of precedentlal welghh
But what this restricted view overlooks
is the fact that elcht Members of the
Court actually did unite on the pria-
ciplz that the jurisdiction of the States
over matters normally constdered as be-
vy within thelr primary domaln i3 sub-
jzet to the superior power of Congress to
vindicate personal rights or privilsges of
citlzenship which the Court has deter-

-zined to be szcured by the Constitution.
. Moreover, Oregon clearly stands for
the proposition that so long 25 Congress

' CONGRESSIONAL RECORD —SENATE

acts with a purpose of protecting these
rights or privileges in a narrowly drawn
manner, rather than with the purpose
of passing general legislation over a

-State-reserved fleld, Congress possesses

power to establish specific regulations at
Qae?é'fpg a particular problem in that

POWER OF CONCRESS RESTS ON mﬂ-m;

‘CASR YAW .
on behalf of overseas clti-

ground in proposing to expand the 1970
vote law to cover congressional as well
as Presidential elections. The case law
may be summarized as follows: ’
First. In the past 10 years there ha
been, at least eight Suprems Court de-

cisions upsetting Slate and local eleos -
991951, - .

tion practices founded upon the princinle

of o striet judiclal scrutiny under

ths 14th amendment of the State or
local governmental objectives and meth-
ods, Bullock v. Carter, 405 U.S. 134, 144
(1972) ; Dunn v, Blumstein, 405 U.S. 330,
337 (1972); Evans v. Cormman, 393 U.S,
419, 424, 426 (1970); Phoeniz v. Kolod~
ziefski, 399 U.S. 204, 205 (1970); Ciprie

Board of FElections, 383 U.S. €63, 670
(1968) ; and Corrington v. Rash, 380 U.S.
89 (1965). C o

© Second. In at least three of the shove
cases, the Supreme Court has overturned

Stats rules which were purported to be’

bona fide residence requirements,

.In Carrington v. Ruash, 330 U.S. 89
(1983), the Court overturred the use by
Texas of an frrebuttable statutory pre-
sumption that excluded servicemen from
tha vote by classifying them as nonresi~
dents. © . . E

In Evans v. Cornmarn, 298 US. 419
€1870), the Court struck down a Mary~
Iand statute which created a presump-
tion thal persons living on a Federal en~
clave within the State did not fulfill ths
residencs requirement for voling in
Maryland. . Lt

In Dunn v. Blumstein, 405 U.S. 330

11970), the Court held unconstitutional -
the 1l-year durational waiting period .

Tennessee' had used as a precondition
to voilng In that State, - - s k

Ironically, Dunn, which overturned a
Stateresidence rule, is cited by opponents
of the overseas voting bill for the propo-
sition that such rules are iImmune frcm
the reach of Congress. To the conirary,
%etSuprema Court cbserved in Dunn

at: ‘

If it wes not clear then [refersing to 19551,
it is certainly clear now that a rmors exact-
ing test Is required for eny statute that
“places a conditlon on the exercise of ths
right to vote.” 405 U.8,, at 337.

‘Thus, the Supreme Court has made it
clear that the States may not use a bona
fide residence rule in such & way that it
could sweep an entire group of otherwise
qualifed U.S. cltizens off the voiing rolls,
unless the restriction is proven necessary
to promoie a compelling State Interast.

“Third, The right to vole for natlonal
elective ofiicers, Including Members of
Congrazs and Presidential clectors, has

. rul P "
- mgAx:npl:,’ing the above rules to the pend:

Zens, I am confident Congress is on firm -
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been expressly necognized as a right dl-

‘rectly secured to citizens by the Constl

tution. . :

. Contrary to the blanket statement by
opponents of overseas voting legislation
that no Supreme Court opinions indicate
the existence of any inherent constitu-

‘tional right to vote in Federal elections,

other than the lone opinion of Justice
Black in Oregon, there are at least five
Supreme Court declsions In which such

‘g right has been specifically mentioned:

United States v. Classie, 313 U.S. 299, 314,
215 €1941); Twining v. New Jersey, 211
U.8. 78, 97 (1508); Wiley v. Sinkler, 173
U.S. 58, 62 (1900); In re Quarles, 158

U8, 532, 538 (1895): and Ex parte Yar-

borougk, 110 U.S. 651, 663 (1884), (Also
see the opinlon of Justice Prankfurterin -
United States v. W’i{k'am, 341U8.70, 8

© In Twining, the Supreme Court plainly
announced that: .

Among the rights and privileges of INa-
tional citizenship recognized by this court
{is] the . .. right to vots for Natioaal of« |
fioers.” 211 U3, at 97. -

. Fourth. Opponents of overseas voting -
legislation argue that elections for Presi-
ano v. City of Houmua, 395 U.S. 701, 704 -
(1869) ; Kramer v. Union School District,
385 U.8. 621, 628 (18959); Harper v. Va..

dential electors may he State rather than -
Federal elections for canstitutional pur-
poses. This argument Ignores the deci-
sion of In re Quarley, where the Supreme
Court expressly statzd that:

Among the rights secured to citizens di-
vectly by the Constitution Is “the right to
vots for presidenticl electors or members of
Coungresa” 158 US, at 535, (Emphasls
edded.)

' *Thess same critles mistakenly cite -

‘Burroughs v. United States, 200 U.S. 534

€1934), In support of thelr position. Bur-
roughs specifically considers and rejects
the very suggestion ralsed by the critics,
holding that Presidential electors, “exer-
clse Federal functlons under, and dis-

charge dutles in virtue of suthority con-" ’

ferred by, the Constitution of the United
States.” Id. at 545. Thus Burroughs actu-
-ally can be cited as additional support for
the power of Congress to legislate with
respect to Presidential elections. - - -

- Fifth. Critics of overseas voting legis.-
Jation assert that the iiberty to travel

- L
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abroad is seemingly not as sbsolute as -

the right of interstate travel. Again, the
criticz ignore the clear message of the
Supreme Cowrt.

In Eent v. Dulles, 357 U.S. 118, 126
€1958), the Supreme Court plainly
equated the right of interstate traval
with the right to travel abroad. ;

The Court stated:

~Freedom of movement peross frontiers i
either dlrection, and inside frontlers as well,
was a part of our herltage, Travel abroad, Hze
travel within the country, may bs necessary
for 2 liveithood. It may bz =23 close to the
heart of the Individual g3 the cholce of what
hie eals, O wears, or rends, Freedom of miove-
ment {3 hasle In our scheme of valuss.” 337

o s A BN

TS. a8 125, <

Far from taking a parmrower view of
Cengrass power 1o szcure the vete to
travelers abroad, than of its comparasls
powser with respect to interstate traveloers.
ths Supreme Court has gliven o broad
protection to foreign travel. In Aptheker
against Sacretary of State, the Court con~
sidaved freedom of movement abroad to
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be of such-great importance that the
Court aeld ‘tids personal liberty para-
mount to a substantial governmental in-
terest in restricting travel based on
grounds of national securlty, 378 U.S.
§00, 505, 508 (1964).

LEGISLATION 1S CONBISTENT WITH BASIC SCHEM!

OF REPRESENTATIVE GOVERNMENT

.In summary, 1t is clear the proposed
overseas voting legislation .is constitu-
tional. Its object is to protect and fa-
cilitate the right of almost 1 million
U.S. citizens to vote in Pederal elections.

) . These citizens have a direct and substan-

tial interest in decisions and policles

acted upon by the public officials chosen -

in Federal elections, the President and
Vice President and Members of Congress.

Action by Congress is required if over-
seas citizens are to be brought within the

basic system of representative govern-.

ment, No single State can guarantee the
franchise to 21l or most of these persons,
In order to establish a uniform process

. by which 811 or most overseas citizens can

- . enjoy an equal opportunity to vote in

Federal elections, it is neceasary for Con-
gress to enact appropriate implementing
legislation.

. The specific proeedum whlch Con-
gress uses in the pending overseas vot-
ing bill are, in general, derived from sec-
tion 202 of the Voting Rights Act Amend-
ments of 1970, which in turn were drawn

from the proven practice of the States g

themselves., In section 202 we made a
finding that these practices were applied
by many States with respect to some of
their residents without significant fraud
“or administrative difficulty in their owm
elections, and in the overseas voting bhill
we sgain make the same finding,

If some of the States can use these
practices successfully for purpgses of

voting, and determining residence for

voting, by certain citizens from such

State, such as absentee servicemen and -

women snd their accompanying depend-
ents, then surely we in Congress may
properly find that there is no compelling
reeson why all States should not use the
same practices for protecting the vote of
citizens with at least an equal nexus with
the particular State. Whatever the inter-
est of the States in more narrowly defin-
ing residence for purposes of purely
State, county, and municipal offices, there
is no compelling need for using a stricter
test in Federal elections than the one
set forth in the pending legislation.

I would remind critics of the proposal
that the bill is not open ended. It only
applies to Federal elections. It only cove
ers U.S. citizens who have a past nexus, a
- .damiclle, iIn the particular State where

they are seeking to vote in Federal elec--

tions.

Moreover, the absentee cit.zen must
comply with all applicable qualifications
and valid procedural requirements of a
State. Each State will retain full power to
test whether an applicant for absentee
registration or voting first, is of legal age;
second, is incepacitated by reason of in-
sanity; third, 1s disqualified as a con-~
victed felon; fourth, meets the prescribed
time and manner for meking applica-

. tion; end ffth, Is accurate or truthful
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in making statements pertinent to the
application, such as a clalm to being last
domiciled in such State prior to depar-
ture from the United States. -

Thus, Congress can act, consistent with

the highest standards of our constitu- .

tional system, to establish uniform, na-
tional practices securing the right of
Americans abroad to perticipate in the
cholice of Federal officers whose decisions
and programs affect them directly and
substa.ntxally

- NATIONAL AIR AND SPACE MUSEUM

Mr. MOSS. Mr. President, having re-
cently been appointed to be a member of
the Board of Regents of the Smithsonian
Institution, I was disturbed {o read an
article on February 28 in the Washington
Post indicating that the construction of
the National Air and Space Museum Is
experiencmg a cost overrun,

Michael Collins, the Director of the

museum, has set the matter stralght in’

a letter to the editor of the Post pubnshed

on -March 10.

- I ask unanimous consent that’ Mr.

Collins’ letter be printed in the Recorp.
There being no objection, the letter

- was ordered to be pri.nted in the R!:com.

as follows:
(Ictter {o the editor, Wuhmgton Post.
.. Mar. 10, 1878)
Muszum's CosT

cerning construction cost overruns. &tates
that the National Air and Space Museum will
have & 6% overrun. While It may seem a
small point, those of us working on this
project are proud of the fact that there will
be no overrun, in terms of either timé cor
money. The building will be zready for its
public opening. in July 1976, as originally
planned, and 1t wil cost no more then its
orlgina.l 541 8-mition price’ tag.

.- chxam. COMLINS,

Dizector,

N‘ational A‘Ir and Space Museum,

: Wa.sh!ngtcm. T

Mr. MOSS. Mr President. at my b (-8
quest, Mike Coliins hds provided me with

background information on the status of -

the National Air and Space Museum con-
struction. So that the record may he com-

-pletely clear in this regard, I ask unani-

mous consent that the background state-
ment be printed in the Recorp,

This mezjor and important construc-
tion project, even though delayed for
many yeers, is not overrunning.

There being no objection, the state-
ment was ordered to be printed in the
ReCcORD, &5 follows:

ETATEMENT ON PURPORTED CoST Omsvn oN

THE NATIONAL AIR AND BPACE Mussvu
. CONSTRUCTION

GAO's report fo the congress of February
24, 1975, entitled “Financial Status of Major
Civil Acquisitions, December 31, 1973” cltes
on page 27 that the National Air and Spac
Museum's current cost estimate of $41 900.
000 exceeds by $2,400,000 (6 percent) the
1962 estimate of $39,500,000. While both of
these amounts do pertaln to this bullding,
their comparison over this extended perlod
is completely misleading. This comparison,
however, since it is now a matter of record,
deserves to be explalned. There is no cost
overrun egainst the funds actnally appropri-
ated for this project.

Your February 26 front page story con=’

3

While an exhaustive search of historiea)
records has not been undertaken, tha fol.
lowing chronology and facts are cleas.

1. The construction of a suitable building
1o house the Nation’s air and space ot
lections has been a long-awaited evens, The
ect of August 12, 1946, establishing tiie Na.
tional Air Museum, included provisions for
a niethod of selecting & site for a Nztlcnal
Alr Museum to be located in the Nation's
Capital. The act of September 6, 1958, desig.
nated the site for a building to be en tl*e
Mall from Fourth to Seventh Strects, In.
dependence Avenue to Jefferson Drive. S.W,

2. During the period of the late 1230’s anq
early 1960's, the Smithsonian Insiiution
engaged in preplanning studies for t3:is new
museum bullding. During this period it was
concluded, as part of the planning preocess,
that the costs of such a building shew!d not
exceed §40,000,000, which the Insiiiution -
belleved would produce en outstanding

butlding to commemomte American anam-‘- N g

ments.
3. A “Schedule of BWMg Projects™ was

included by the Smithsonian in botx i'5 FY .
1962 and FY 1963 budget submissions 3 the :

Congress, The Schedule in the FY 1532 sube.
mission (page 32) projected the 17 1963
request for a planning sappropria.ica of
$1,820,000 and an FY 1865 constructioz ap-
propriation of $37,680,000 for the SASM
bullding. These two amounts total £339.500,«
000. The Bchedule in the FY 1863 dccumment
{page 57) maintained the two amouats but
slipped the Schedule to FY 1864 &=d FY

* 1966. This Schedule, dated January 2, 1352,

would appear to be thé source of the 1962

"or:gmn esumw' cited in the G:io re—»__ i

port. -
4 In 1983 the Smithsonian revissd its
cost estimate to $41,920,000, includizg a

4otal of $1,875,000 for planning. Actusl p!ar.~ ’
ning sppropriatfons in the amounts of §511,-
000 and 31,364,000, for 'a total of $3,273,0C0
were made available to the Institutiza by
the Interior and Related Agencies Arcroprie
‘ntion Acts for the Sscel years 1964 a=d 13565,

‘" respectively. This planning wes cocupizied

and the projeet approved by the Commission

. of Fine Arts end the National Capital Pian-

ning Commission. The cost of the buiiding,
built to those plans and spectfications, was
estimated to be 40,000,000 In 1963,

5. In 16866, the Congress enacted legisiation
authorizing the oonstruction of tho NASH
but deferred eppropriations for construc-
tion until expenditures for the Vietnam war
bad shown a substantfal reduction. .

6., By the early 1970's, when it sppeared
this project might be allowed to proceed, it
was obrious that ss a result of rising ccsts of

. labor and materials over the inzarvening

years, the 1965 plans would now cost be-
tween ¢60 and 870 million to implement.
Consequently, in its FY 1972 budget, the
Smithsonian requested an approprisiion of
$1,900,000 for planning and redesign of th?
museum building with the goal of using the
latest .design and construction tectniques
fnlown-theeostotthebunmngto $10,000,~
000—the estimate ol ten years earl’sr. Those
new planning funds were spproprizizd and
the redesign completed and approved by tke

-Commission of Fine Arts and the Natlonal

Capital Planning Commission.

7. For FY 1973.the Institution requesied s
construction eppropriation of &:0,000,00.
The Interior and -Related Agencies 2oprc-
priation Act for that year provides =2 sp-
propriation of $13,000,000 and con-v:ct &%
thority for an addit{onsal $27,000.{2. Apr-
propristions fo lquldate the conirict au-
thority were provided in FY 1974 (317,600~
000) and FY 1975 ($7.000.000) and are re-
guested for FY 1976 ($3,000,060, tx2 balazes
of the spproved emount).

8. The construction of the new useuns
building started in the fall 1972, axd & LOWF

2% e~




DEC 30 1975

THE WHITE HOUSE

WASHINGTON

December 30, 1975

MEMORANDUM FOR: . JIM CONNOR
FROM: MAX FRIEDERSDORF A - é
- SUBJECT: . S. 95 - Overseas Voting Rights Act

'I would like to request a photo be taken of the President signing
S. 95 (the deadline is Friday, January 2nd).
N

The bill provides that 700,000 Americans living overseas be
permitted to vote in Federal elections.

>
Supporters of the bill wish to publish photos of the President
signing the bill in overseas magazines and newspapers.
Some of the chief sponsors are. Senators Goldwater, Hugh Scott,
Bob Griffin, and Representative John Rhodes.

cc: Jack Marsh
Dick Cheney
Phil Buchen

"~ Jim Lynn
Jim Cannon





