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FROM: Max L. Friedersdorf
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House

Joseph McDade

Flliott Levitas

Gene Snyder

Manuel Lujan

Floyd Spence

Carroll Hubbard

W.Henson Moore

Spark Matsunaga

Carl Perkins

President's mail - Mar 20, 1975

Urges the President to accept Secretary Simon's
recommendation and impose countervailing duties
on the importation of dairy products from Europe;
says that our dairy farmers have enough problems
without trying to compete with unfairly subsidized
products in the market.

Asks that the President set up a commemorative
meeting at the White House on April 8 and invite
leaders from the Jewish and Christian communities
which would bring about an awareness
Ha-Shoah the Day of the Holocaust.

Encloses copies of six additionat letters of recom-
mendation of Wm Bertelsmanfo be U.S. District
Judge for the Eastern District of Kentucky,

Recommends that Cla rlgls Oliver, II, be appointed
as Administrator of thg FAA,

Recommends that chnsideration be given to appointing
Dr. Nat Winston, Or. John Routson and Mrs, Miriam
Putnam to the Federal Council on Aging.

at Carl Clewlow be appointed to the
vice Commission,

Recommends
U, S. Civil 8

Exblains wjiy he voted against nomination of

Mr) Neil gtaebler when his name was submitted
to the HoAse Administration Committee; since he
ot eard anything from the White House,

s it will now be necessary to openly oppose
Mr. Staebler on the Floor of Congress.

Recommends that S. Kenric Lessey be appointed
to the CAB.

Recommends that Henry Brooks be appointed to the
Board of Directors of the National Institute of
Building Science. : ST
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Horiorable Thomas B. Curtis
Chairman

The Federal Election Commission
1325 K Street, N.W.

Washington, D.C. 20463

bWy 8 9V Gl

Dear Mr. Chairman:

This refers to your letter dated July 17, 1975 and deli¢&red to
the Speaker of the House of Representatives on August 1, 1975 transmitting
by the Federal Election Commission "a proposed regulation which pertains
to the filing of required statements and reports by Federal candidates and
political committees" in accordance with Section 316(c) of the Federal
Election Campaign Act of 1971, as amended, 2 U.S.C. 438(c). On August 1,
1975 the Speaker of the House referred this matter to the Committee on
House Administration.

It is noted that the Federal Election Commission published on

August 6, 1975 in the Federal Register its Notice of Proposed Rulemaking

~ (Notice 1975-21) on "Document Filing" which except for paragraph numbering
and titles is the same proposed regulation as was delivered to the Speaker
of the House on August 1, 1975. Notice 1975-21 cites 2 U.S.C. 437(d) as
its authority which provides that the Commission makes its rules pursuant
to the provisions of Chapter 5 of Title 5, United States Code. In addition,
Notice 1975-21 invites written comments from the general public including
interested candidates and political committees on its proposed rule on
document filing to be submitted to the Commission on or before September 5,
1975. This procedure gives the Commission the benefit of knowing the
competing views of the various special interests within the general public
prior to promulgation of its Rules. It was also contemplated that the
Commission would subsequently summarize and publish in the Federal Register
these competing views and to provide additional time to permit these special
interests to rebut in writing one another's comments. Needless to say, if
the comments of the general public in unanimity were adverse to a portion
of the proposed rule, the Commission in all probability would modify it
accordingly. Such a procedure gives the general public a full and fair
opportunity to part1c1pate in the rulemak1ng process and provides the
Commission with the maximum 1nformat10n prior to making a final judgment
on the Rule itself.

,)



Honorable Thomas B. Curtis - =2- August 7, 1975

Section 316(c) of the Act contemplates that the House of
Representatives would approve or disapprove within no more than 30 legislative
days the rule or regulation proposed by the Commission in its final form
prior to promulgation. Under the right set of circumstances, the House need
not wait the full 30 legislative days to approve a rule but could do so
sooner by enactment of a House Resolution specifically approving the rule .
under review. The Act does not intend the House to review a rule still
subject to possible modification by the Commission as a result of the 2 U.S.C,
437(d) rulemaking process as is the case in this rule on document filing.
Surely the Commission does not expect the House to approve a proposed rule
prior to the time the general public has had a full and fair opportunity
to comment thereon. As a matter of general policy, this Committee has no
choice but to return a copy of your letter delivered on August 1, 1975
together with the proposed rule on filing election reports and statements
by Federal candidates and political committees as not meeting the require-
ments of Section 316(c) of the Act., Copies of future letters transmitting
proposed rules that are not instrict compliance with the Act will be similarly
returned. It is respectfully requested that upon completion of the rulemaking
process on "document filing" the final rule be transmitted to the Speaker
of the House as prescribed by Section 316(c) of the Act.

In addition, for the record, I must state that in the past I
have been keenly aware and will continue to be equally cognizant in the
future that time is of the essence in this matter. For example, I called
and scheduled hearings on March 10, 1975 before the Committee on House
Administration on the confirmation of your Commissioners before the President
named his nominees. Furthermore, the House was the first body to confirm
your Commissioners on March 19, 1975. In addition, the House passed H.R. 7950
on Jdune 19, 1975 which authorized appropriations for your Commission and
amended S. 1434 that same date. The House has been awaiting action by the
other body on S. 1434 since that date. Further, all requests made by the
Commission to this Committee were accomplished in a timely manner. Notwith-
standing my concern for timeliness and the need for promulgated rules now
considered overdue, I fully intend to carry out my oversight responsibilities
of the Act both with regard to House candidates and political committees
supporting them, but also with regard to the Federal Election Commission
meticulously meeting its statutory obligations to all parties thereunder,

With kindest personal regards, I am

Very sincerely yours,

w" A ‘ 3
WAYNE L§ $HAYS
CHAIR

WLH: ckc

Attachment



FEDERAL ELECTION COMMISSION
" WASHINGTON, DC 20463

August 22, 1975

MEMORANDUM TO: Chairman Curtis

FROM: Jack Murphy ,5’3’/4,2,

Attached please find Carolyn Reed's memorandum
re Point of Entry in response to Congressman Brademas'
letter.

Attachment
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To:s Jack Murphy
FROM: Carolyn Reed -~

Re: Point of Entry Og-‘

Attached is the memorandum in response to the letter

of Congressman Brademas.




Congressman John Brademas has submitted a memorandum dated
July 30, 1975, to the Commission stating his views on the point
of entry of campaign figance reports filed by Congressianal can-
didates and their supporting committees pursuant to the Federai
Election Campaign Act of 1971, as amended (the Act). .

Congressman'Brademas has raised two issues regarding the- |
point of entry filing requirement. ' These issues are:

l. Whether statements and reports of House and Senéte
candidates and their principal campaign committees shoufa‘be
filed initially with the Clerk of the House and the Secretary
of the Senate; and | ‘

2. Whether the Clerk of the House and the Secretary
of the Senate should perform "desk audits" of the statements
and reports filed with them.

The Commission is of the opinion that the language of the
statute requires candidates for the House and Senate and com-
mittees who support them to file the reports and statements
initially with the Commission. In addition, the Commission has
the duty under the Act to perform audits of all reports and
statements required to be filed under the Act. These two issues
"are addressed separately in the following discussion.

..



A) Initial Point of Filing

The Commission has addressed this issue at length in its
previous memorandum. There are, however, a few points which the
Commission considers relevant to revie§ at this time.

It is the position of the Commission that the clear languaée
of the Act requires candidates and their supporting committees.
to file reports and statéments initially with the Commission. 2
U.8.C. §434 is the only section of the Act which requires candi-
dates and political committees to file reports of receipts and
expendiﬁures. The one exception to Commission filing -ffiling
with the principal campaign commitﬁee - is clearly set forth in
2 U.S.C. §434(2). The section requiring candidates to file state-
ments of organization, 2 U.S.C. §433, clearly reguires political
committees to file statements of organization with either the
Commission or the appropriate principal campaign committee.

- Congressman Brademas has stated that these sections "speak
of the general duties of the Commission. The law, for the sake
of simplicity, speaks in the general sections of filing reports
vrand statements with the Commission just as it speaks of the other
general duties of the Commission." The Commission’is’of the
opinion, however, that 2 U.S.C. §433 and 2 U.S.C. §434 ‘are not
simply general sections pertaining to the duty of the Commission.
Rather, these sections place a legal obligation upon certain can-
didates and political committees to register and report under the

Act. These sections clearly state that in order to comply with



these requirements, a candidate or political committee must file
a statement of organization and periodic reports with either the
Commission or the apprdpriate principal campaign committee.

The statutory section pertaining to the custodial duty of
the Clerk of the House and the Secretary of the Senate, 2 U.S.CQ
§438(d), does not require candidates .and their supporting poli-
tical committees to file reports and statements with the Clerk
or the Secretary. Rather, this saction requires the Commission
to prescribe regulations to insure that appropriate reports and
statements are transmitted to the Clerk and the Secretary in a
timely fashion. The custodial duties of the Clerk and the Secre-~
tary with respect to the reports received by them are set forth

in 2 U.s.C. §438(4) (1) (C).

In interpreting the meaning of 2 U.S.C. §8433, 434 and 433(4),
the Commission cannot look at these sections in isolation from
the remaining provisions of the Act. The Supreme Court has stated:

When interpreting a statute, the court will
not look merely to a particular clause in
which general words may be used, but will
take in connection with it the whole statute
(or statutes on the same subject) and the
objects and policy of the law, as indicated
by its various provisions, and give to it
such a construction as will carry into the
execution the will of the Legislature.
(citations omitted) Kokoszkau. Belford,
417 U.S. 642 (1974).

The Commission is of the opinion that, when viewed in its

entirety, the Act requires Congressional candidates and their

supporting committees to file initially with the Commission.



Under the prior law, the Clerk and the Secretary were vested with
the supervisory responsibilities pertaining to candidates for
the House and Senate and their supporting political committees.
Under the present Act, the Commission, with minor exception, has
been vested with the supervisory responsibilities for all candi—
dates and political committees. Both the Commission and the Clerk
of the House are required to make the reports and statements of
candidates for the House and their supporting political commit-~
tees available for public inspection and copying and to preserve
such reports and statements. 2 U.S.C. §438(a) (4) and.(S); 2 U.Ss.C.
§438(d) (1) (C). Since both‘entities.are charged with the respon-
sibility of making the reports and statements available for public
inspection, these sections do not assist in determining the initial
point of entry of the documents. The Commission and the Secretary
of the Senate have these responsibilities with regard to reportis
and statements filed by Senatorial candidates and their supperting
committees. |
’ The Commission, however, is vested with other suéeivisory

responsibilities. These responsibilities include the following
sections of 2 U.S.C. §438(a): |

(6) Index of reports and statements; publica-

tion in Federal Register. To compile and main-—

tain a cumulative index of reports and statements

filed with it, which shall be published in the

T~ Federal Regsiter at regulat intervals and which

shall be available for purchase directly or by
mail for a reasonable price;




(7) Special reports; publication.. To prepare
and publish from time to time special reports
listing those candidates for whom reports were
filed as required by this title and those can-
didates for whom such reports were not filed
as so required;

(8) Audits; investigations. To make from time

to time audits and field investigations with

respect to reports and statements filed under

the provisions of this chapter, and with respect .
to alleged failures to file any reports or

statement :required under the provisions of this
chapter;

Under the prior law; the supervisory officer with whom the
reports was filed had the responsibility to perform these duties
with respect to the reports filed with him. It is the position
' of the Commission that, in order to perform these duties, the
original reports and statements must initially be filed with thé
Commission. For example, 2 U.S.C. §438(a) (6) reguires the Com-~
mission to compile and maintain a cumulative index cf reports
and statements filed with it. Although the Secretary and the
Clerk previously compiled'such indexes, it is now the Commission,
rather than the Clerk and the Secretary, whiéh is charged with
the responsibility‘to cémpile such indexes. Therefore, if the
Commission does not receive the reports and statements of House
and Senate candidates and their supporting political committees
~there will be no timely inﬁex with respect to those candidacies
and committees.

-

The obligation to compile an index is a function designed

to assure that the public will have effective access to all reports



and stateﬁents filed under the Act. Practically speaking, such
an index is essential éince individual reports and statements
could not otherwise be found amidst the massive amounts of paper
submitted to the Commission. In order for the public to have
timely access, i.e., within 48-56 hours after the time of filing
under 2 U.S.C. §438(a) (4), this index will have to be compiled-
on a daily basis. Daily cbmpilation to this end requires that
the original documents be filed with the Commission.

The Commission will also need the original filings to per-
form its responsibilities under 2 U.S.C. §438(a)(7). ngs section
requires the Commission to "prepare and publish from time to time,
special reports listing those candidates for whom reporﬁs were
filed as required by this title and those candidates for whenx
such reports were not filed as so required." The reports to be
issued cannot be assuredly accurate if filings arrive at different
methods and}criteria for assessing the existence of wviolations
and for recommending amended or supplemental filings.

In’addition, the Commission is vested with the sole respon-
sibility of making audits and investigations with respect to
reports and statements filed under the provisions of the Act and
with respect to alleged failures to file reports or statements.
This supervisory responsibility is discussed further in section
B of this memorandum. However, the Commission is of the opinion
that to perform this duty effectiveiy, the reports and statements

must initially be filed with the Commission.



Congressman Brademas préposes that the available legisla-

tive history pertaining éo 2 U.S.C. §438(d) overrides the plain
| meaning of the Act. He indicates that legislatiée history per-
taining to this section favo:s initial filing by Congressional
candidates and their supporting committees with the Clerk of
the House and the Secretary of the Senate.

In its duty to prescribe rules and regulations to carry oét
the provisions of the Act, the Commission must follow general
principles of statutory interpretation. Although the primary
rule of statutory construction is to ascertain and declare the
intention of the legislature, the meaning of a statute and leg-
islative intent are not determined conclusively by legislative
history. The legislative history of a statute may not compel
construction at variance with its plain words. Where the language

of a statute is clear and unambiguous,. consideration of legisla-

tive history has not been permitted by the courts. Fairport, P.

& E.R. Co. v. Meredith, 292 US 589 (1934).

The guidelines rendered by federal courts for treatment of
committee reports and ekélanatbry comment by legislative members
in charge of the bill under debate must be particularly noted.
Decisions generally lend credence to the substénce of committee
reports when the language of a statute is ambiguous or "not free

from doubt"™ as to its proper meaning. Wright v. Vinton Branch,
Foppan,

300 US 440 (1937); U.S. v. Missouri Pac. R. Co., 278 US 269 (1928).



But commiitee reports cannot be used "to construe a statute con-

trary to the natural import of its terms." U.S. v. Shreveport

Grain & Elevator Co., 287 US 77 (1932). The Supreme Court, in

oﬁe of the most celebrated of many opihions on this topic, has

held that it "is not at liberty to...refer to committee reports"

in order to "construe language so plain as to need no construction.”
Federal courts have, in recent cases, faithfully abided by

the principle that committee reports cannot control, or even be

considered, when construction of the statute on its face does

not lead to absurd or impractical consequenées or when,xéaken

as a whole, statutory language is clear. In National Life and

e

Accident Ins. Co. v. U.S., 381 F. Supp. 1034 (M.D. Tenn., 1574),

the court asserted: "When a Congressional statute is clear and
straight-forwaxd, reference to legislative history is neither

necessary nor permitted." [See also Brennan v. Taft Broadcasting

Co., F.2d 212 (5th Cir., 1974); Weidenfeller v. Kidulis, 380 F.

Supp. 445 (E.D. Wisc., 1974).]

Similarly, courts have resorted.to stateménts by members
of tﬁe legislature, generally committee members or chairmen in
charge of a bill, in construction of ambiguous statutes. Apparently,
these explanatory statements are regarded in the same category

as supplemental reports, and given just as much weight. Duplex

Printing Press Co. v. Deering, 254 US 443 (1920). Like commit-~

tee reports, explanatory statements made in presenting the bill



for passage by representatives of the committee recommending it
cannot control nor be considered when the language of enactment

is clear or when, taken as a whole, the effect of the language

used is certain in its meaning. J. Peckham, in U.S. v. Trans-

Missouri Freight Assoc., 166 US 290 (1896), justified the prece-

dent for sparing use of comments from debates: .
All that can be determined from debates and
reports is that various members had various
views...[Ilt is impossible to determine with
certainty what construction was put upon an
act by the members of a legislative body...
by resorting to the speeches of individual '//,
members thereof. 166 US at 318.

The Supreme Court has consistently refused to consider explana-~
tory statements when the effect of statutory language is clear,
as a whole, because "...such aids are only admissible to solve

doubt and not to create it." Railroad Commission of Wisconsin

v. Chicago, B. & Q.R. Co., 257 US 563 (1922). [See also U.S. v.

Missouri Pac. R. Co., 278 US 269 (1929).]

Although Congressman Brademas' statement in floor debate
on the conference report is ﬁnequivocal regarding his interpre-
tation of "custodial duties”, it is not, by force, indicative
of the entire»céngress' understanding of the filing requirement
in the Act. As the Court of Appeals in the Eighth Circuit rec-
ognized, "the fact that no senator or representative expressed
a view~(i.e., took issue with the explanatory.comment), does not

necessarily compel a conclusion that Congress agreed...." American
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Smelting and Refining'Co. v. Occupational Smelting and Health

Review Commission, 501 F.2d 504 (8th Cir., 1974). It is the

opinion of the Commission that, under the well established prin-
ciples of statutory construction, the clear language of the Act

controls the point of entry gquestion.

'B) "Desk Audits"

The second issue raised by Congressman Brademas is whether
the Commission or the Clerk and the Secretary are under a duty
to perform "desk audits® of the statements and reports of House
and Senate candidates and their supporting committees. The Com-
mission is of the opinion that the clear language of the statute
requires the Commission to perform the audits of all reports and
statements required to be filed under the Act. The duties of
the Commission are set forth in subsection (a) of 2 U.S.C. §438.
2 U.S.C. §438(a) (8) provides:

(8) To make from time to time audits and
field investigations with respect to reports
and statements filed under the provisions of
this chapter, and with respect to alleged
failures to file any report or statement

required under the provisions of this chapter;
(emphasis supplied)

Under this language, then, the Commission has the duty to audit
all of~the reports and statements required to be filed under the

Act.
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The duties of the Clerk and the Secretary are set forth in
2 U.S.C. §438(d) (1) (C). 1In enumerating the duties of the Clerk
and the Secretary, the statute refers back to subsection (a) of
§438 and states that the Clerk and the Secretary have two specific
duties. They are making reports and statements received by ﬁhem
available for public inspection, 2 U.S.C. §438(a)(4), and pre--
serving such répofts and statements in accordance with ZVU.S.C.
§438(a) (5). This section does not provide that any other “super-
visory" duties enumerated in subsection (a) are to be required
vof the Clerk and the Secretary. 2 U.S;C. §438, then,'ci;arly
provides that the Commission,knot the Clerk and the Secretary,
is under a duty to audit the reports of House and Senate candi-
dates and their supporting committees.
| The fact that the Clerk and the Secretary are under a duty
to refer apparent violations of the Act to the Commission does
not imply that they, rather than the Commigsion, have the authority
to conduct desk audits. Under both the prior law and the present
Act, the authority to conduct audits and the duty to refer vio-
lations have been separate respongibilities and set forth in
different sections of the law. (§308(a) (11) and §308(a) (12)
under the prior‘law and presently 2 U.S.C. §438(a) (8) and (9)
and §437g(a) (1) (B)) Since‘the Commission has the duty to conduct
auditsy™ the implication of §437g(a) (1) (B) is that the Clerk and

the Secretary are to perform backup checks on possible violations
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which are apparent from the face of the reports and statements
which the Commission has transmitted to them. In addition, the
‘Clerk and the Secretary have a duty to refer apparent violations
of Title 18 which could not be uncovefed by a desk audit. For
example, 2 U.S5.C. §437g{a) (1) (B) places the Clerk ah& the Secre-—
tary under an obligation to refer apparent violafions of 18 U.S;C.
§617, a section which prohibits fraudulent misrepresentation of
campaign authority.

Congressman Brademas has raised the additional question of
whether the Clerk and the Secretary, if they are determined to
be the initial point of enfry, need give the Commission copies
of all statements and reports or just copies of those reporis
which include apparent violations. It is the position of the
Commission that, in order to perform its statutory duties, it
must receive all reports and statements regquired to be filed
under the Act. For example, 18 U.S.C. §608(b) (3) establishes
a $25,000 limitation on individual contributions in any calendar
year. In order to enforce this individual contribution limita-
tion,kone entity must have the reports of all candidates‘ané
political committees to which a contribution would count against
an individual's contribution limitation. Sinée there is no
statutory language to indicate that the Clerk and the Secretary
are to receive reports of presidential candidates and their
supporting committees,‘the only entity which could discover

violations of this contribution limitation, then, is the Commission.



~13~

In addition, the Commission will be required to have all
reports in order to prepare an index of the reports and state-

ments and to publish lists of candidates who did not file reports.

Conclusion

It is the opinion of the Commission that the Act requires
candidates for the House and Senate and their supporting com-
mittees to file reports and statements initially with the Commission.
The Commission is required to prescribe regulations to insure
that the appropriate reports énd statements are transmitted to
the Clerk and the Secretary. The proposed regulation establishes
"a procedure which will enable both the Commission and the Clerk
and the Secretary to perform their respective duties under the
Act.q”The Commission has the duty to audit all of the reports and
statements required to be filed under the Act. Although the Clerk
and the Secretary have the responsibility to fegort apparent
violations of the Act to the Commission, they do not have the
expresé or implied power to conduct audits pertaining to the

reports and statements received by them.
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T0: BARRI’S&ILLITO

FROM: ~ ORLANDO B. POTTER | : L e
DATZ: June 16, 1975 ‘
RE: THE LISRARY OF CONGRESS REPORT 0N THE QUESTION OF INITIAL : 3

POINT OF ENTRY

For whatever it may be worth as the discussion on this satter uq;old»,‘
here are a few recollections of the legislative history that led up to the
1974 Ameadments.

In the spring of 1973, the Secretary of the Senate appeared ‘befora the
Senate Subcommittee on Privileges and Electlons which was ticsa hearing a
wide range of commentary on the experience gained under the Tederal Electi:n
Campaign Act of 1971, as related to a bill then peading before the Senz:i=z
vialch I think was designated S. 372, That bill vas never eracted althovcsh

(=4

do believe it did pass the Senate and many of the provisions in it and
assumptions underlying 1t became part of the baykv*oa““._o* the Fedar
Campaign Act Amendments of 1974.

s

the iz

Ona of the Secretary's basic recommandations at thzst tizma was that chara should
ba some acknowledgment of as well as correction of the fact that the 1371 law
provided three separate and co- ca—equal supervlsory officers but =ade no prav sion

for collaboration or cooperation between them. As a remady, the Secratary -
proposed that tha three existing supervisors nauely, the Secretary of the Seaate,
the Clerk of the House, and the Comptroller Gemeral bz constituted as a jolat

board of supervisors with authority to collzborate and cooperate in prowmulgating
rules, regulations, and forms aad in jolntly enforcing the statute. While wmany
persons and groups were already favoring the establishrent of a Commission, aad

I believe S. 372 in fact provided for ona, the Sacretarzﬁw_proposal for a joiat
bLoard of the existing supervisors was a palatable alterpative for thHose who
opposad the Commission or wera apprehensive of its 1nd°saudance- Accordingly, the
concept of the Joint board becama embedded in the language of many of the
subsequent versions of the reform legislation as it nade ite way throegk the

Eouse of Representatives., As I reczll it, tha concept of the joiat board waat
through several modifications and mutations im the process, all_tﬁméin~ cvaatuaily
towards more independence from Coagress but still retaining uantil the last stages

the designation of board or joiat board out of defereace to those whe cpposed ths
concept of the Comalssion. At one point the Cozptroller Gemeral was dropped from
partlicipation but the coacept of the board wasz still preserved and as I recall it

in on2 intermediary stoge, the idea was advancad that Members of Coagress nigat sit
on the board with the two Congrassional officers. Finally in tha last sta sas both
tha concapt znd the actual desigpaglon of the "Commissica™ vas adopied = ad the Lo /(
CéErossional Officers were relegated to noa-voting and ex officio status.




The point of all of this, and I think that the legislative history will bear
it out,"that at aay stage in the legislative history at which the term “board®
or "joint board"” is used the concept of the Commission had rot yet fully ripened,
azd the role at that point eavisioned for the Clerk zad the Secraetary was rore

substeatial then that which finally emerged in the statute as cnacted. I therafore.

tend to thiak that the references to tha Cornference Repori which appsar on page

ninds of the paodle whc drafted the languagze and perihaps in the mind of
Congraess2an Brademas himself.

CRS~%4 of the Library study are somewhat anacaronistic in conleat at _least in tha/;}zd,,,p

ird
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DUTIES OF THE CLERX OF THE HGUSE OF REPRESEZNTATIVES UNDER THEE FEDERAL
ELECTION CAMPAIGN ACT AHENDMENTS F 1974 (PUBLIC LAN 93-443)

This report discusses the following two questions: (1) under

current law, where must candidates and others file their rgports and -

statements; and (2) under the Federal Election.Campaign Act ‘Amendman=s
of 1974 (Pub. L. 93~443),rwhat are the duties of the Clerk of the Housz

of Repxesentatives.

(1) Place for filing reports and statements.

Various statutory provisions require reports or statemenrts
to be filed "with the Commissiom" (for example, see 2 U.S.C. § 433(3}’
relating to statemenks of corganization filed by §cliticai‘committaas,
and 2 U.S.C. § 434(a) (1), relaring to reports of raceipts and expandi~
tures by candiéatas and principal campaign committees). Furtgermgxe,
2 U.S.C. § 436(d) provides that, if certain, specified renart§ or

statements are "delivered by registered or cerglrled mail, to the Com-

| mission oxr principal campaign committee with Whlch [they are] required

[T,

to be filed" [emphasis added], then such reports or statements are
deemed filed on the dates specified in the postmarks on the envelopes.
Thus, the foregoing étatutory language suggests that such.reports and

stafements are to be sent to the Cormission and not directly to the

DistriBution Limifed

Loty
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Clerk of the Héuse aof Representatives, in the case of candidates for
Representative, Delegate, or Resident Commissioner.

Nevertheless, in the course of the House debate on the .
Conference Report on S. 3044, Congressman Brademas, in briefly sumw -
marizing the major provisions of the bill, stated:

“"OUnder the bill;, candidates for the House and

Senate would continue to file disclosure reports

with the Clerk of the House and the Secratary of .

the Senate” (Cong. Record, Daily Ed., p. H. 10328,
October 10, 1974).

‘e

-

Apparently, Congressman Brademas, a member of the Committee on Housa

Administration, had in miad omne of both of thg following s¢§tutory
provi§ions:' (1) 2 U.S.C. § 437g () (1) (B); or (2) 2 U.s.C. §‘438 @.
The first of such provisions, 2 ﬁ.S.C. § 437z (2) (1) (B), requires *the
Clerk of the House of Representatives or the Sescretary of the Senatas

(wvho receive reports and statements as custodiza for the Commission)™

[emphasis added] to refer any apparent violaticzms discovered with

respect to such reports and statements to the Cozmissioﬁ. The latter
provision, 2 U.S.C. § %38 (d), requires the Commission fo'promnlgate
:ules and regulations to require, inter alia, that required reports

§r statements from candidateé for RepfesentatiQe, Delegaté, or Resident .
Commissioner and from political committees supporting such caﬁdidates"

"shall be received by the Clerk of the House of Representatives as

custodian for the Commission'" [emphasis added].

e

™~
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Hence, the question is whether the requiremznt that thé ’
Clerk "xeceiva" cextain reports and statements means that such re- -
ports aﬁdrstatements-must'be sent directly to the Clerk or that thay -
must be seat to the Commission and subsequently transmitted, by the .
Commission, into the chstcdy of the Clerk, aftéf the Commission has .
completed its review of tham;-

The legislative histori on this point is incoﬁélusiva.,f
Subsection (d) of 2 U.S.C. § 438 (the latter provision discussed
earlier) was addad to H.R. 160390 by a committez amén&ment offerasgd
dnxing the course of the House debate. In explaining the amendoent,

: e

Congressman Brademas, who offered it on behalf of the Committee on

House Adminlstration, stated:

"Most of the supervisory respensibilities

of the Clerk of the House aund Secratary of

the Senate would be vested in the Board

[i.e. - the proposed “Board of Supervisory =~
Officers'] except that the Secretary znd ‘
Clerk would act as custodians for tha Board

wlth respect to reports filed by candicdates

to the Housa and Senate ..." (Cong. Record,

Daily Ed., p. H. 7905, August 8, 1974).

The phrase "act as custodians” does not clarify the problem. However,

the debate concernivg this amendment (sea Cong. Record, Daily Ed., pp.

H. 7905 through H. 7908, August 8, 1974) strongly emphasized the in- -
dependence of the proposed Board ftom either executive or congressional
control. Thus, there is at least some suggestion of a legislative in-

tent to impose only ministerial functions on the Clerk and to insulate
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-

the review and investigatory functions of the Commission. Such a

suogestioa comport:s w:t.‘..h a findmo that reports and statemsfics would. .
: ot : Co R LTI TR
'be serxt to the Co**-ms iona an&, aft:er*ex:a::inatio:r; be transmitted into -

the custody of the Clark, or the Secrét:a:y, as the casé ﬁay be.
The strongest argument that raports and. statements are to
be filed d:.xactly with the Clerk (in appropriate cases) is derdived . ;
from the Conference Report (sea S. Rept. 93-1237, at p. 81), wherain ..
t;he following statemant appearé: ‘ | . ” ) ‘ -
"F. CUSTODIAL RECEIPT OF R=ZPORTS .

Senate bill _ , L
No provision. _ -
House amendment i . ' .
o Section 205(b) of the Houss zxendment amended -
section 303 of the Act by iunszrting a2 pew subsection
(c). Such subsaction providad that the supervisory
officer shall prescribe rules to cazry ocut title IIL-
of the Act, inscluding rules to ragiiza that (1) e~
ports recm.z:a:’i to be filed by candicztes for rhe .
offica of Renressntatiive, Delegate - or Resic’.enf:. -
Comissioner, shall be filed with tha Dlerk he. V
: House of Reprasentatives as custodizm Tor th.. Bna:&
of Supervisory Officers (hersizaiter in this state- - ) ,
ment referred to as the "Board"); (2) reports.re—-- R
quired to bz filed by czundidates for tha office of. - ,
Senator shall bz filed with tha Sacrataxy of the . CoL
Senate 25 custodizam for the Board;. and (3) the Clerk '
of tha Housa of Representalives and the Secretary of
tne Semata shall ba required to (A) maks such reports
v’aila.b a for public inspaction; aud (B) ‘preserve. :
such ra2ports. ' -
S!..:sac:z.:.on (c) also requ..recl the Clerk of the T
House of Reprasentatives and th2 Secretary of tha
Senate to cooparate with tha Board ir carrying out -
its duties under the Act. ’ o

g Confarende substitube
The conference subs:_lg.m_e is the same as tha
House am a“zdmant:. LA T e e —————
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Despite the language in the Conference Report explanation requizing
appropriate reports and statements to be "filed with" the Clérk, no
supportive statements have been discoveréd iﬁ the debates iIn eitha:'*
the House or';hé Seaaté anteceding tha Coniarencé Report. Tkz only
statement supporting such an interpretatlon discovered in any of tha
debates 1eéding to‘the enactment of Public Law 93-443 ié the state- ;~
ment by Congressman Bradamas (quoted above), made after the Conferasca”

Report had been writéen. Thus, the legislative history is incon=

clusive.

It may be possible to draw certain inferences from the

R

language of other statutory provisions. But, ian sone instaﬁcas, st
jnferences conflict and, hance,rleava the ambiguity uvnresolved, Tor
instance, 2 U.S$.C. § 437g, relating to "enforcement", iilustrates s: .2

conflicting inferences. Subsection (2)(1)(B) reguires, inter aliz,

that the Clerk, receiving reports and statepents as a custodian, rust

refer any apparent violatious discovered to the Commission. This

regquirement could be taken to imply fhat pertinens reports and stéta~
ments should be filed diQectlf ﬁith the Clerk 2nd the Clerk should
exapine the same for apparent violations and refer any such violations
to the Commission. Bubt, subsesction (a)(2) of the same sectiﬁn.raquires'
the Commissiqn to take specified action upon receiving a éomplaint or
a referral from the Clerk (or the Secretary) or upom discovéring an}
aggirent'violations‘gg‘igg_ggé. This requirem=ot éould be taken to

4

imply that reports and statzments should be filed initially with the
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Commission and éhen transmitte& to the Clerk énd, if the Clerk dis-— ~
covers any apﬁarent vioclations not already discovered by the Com- -
mission, he should refer them to the Com;iSsibn. 4Thus5‘whiie this. .
section apparertly imposes a duty to review reports and statemeats
on both the Commission and the Clerk (or the Secretary), it does

not resolva the question as to the proper place for initial filing.

-

Perhaps the strongest inferemcz that the proper place for -

initial filing is the Cormission is derived from the statutory lan-
, ,

guage appearing in the two provislons cited at the outset in this

e

report, 2 U.S.C. § 433 (relating to statements of organization) and

‘2 U.5.C. § 434 (relating to reports of receipts and expenditures)

and in.a third provision, 2 U.S.C. § 432 (reiati&g to thevorganizaa

" tion of political committees). Under 2 U.S.C. § 433, subsection (e)

expressly provides, as follows:

"In the casa of a political committes which

is not a principal campaign committes, reports
and notifications required under this section
to be filed with the Commission shall be filed
instead with the appropriate princioal cam- = |
paign cozmittee" [emphasis addedj. -

‘Under 2 U.S5.C. § 434, subsection (a)(l) provides that, "except as

provided by paragraph (2)" [emphasis added], reports of raceipts and

-

expenditures must be filed by candidates and treasurers of politizcal

-

fvcommitteas““with the Commission" and tﬁen subsection (a) (2) ekpressly

* provides, as follows:
"~

e
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"Each treasurer of a political committee which

is mot a principal campaign committee shall file

the reports required under this section with the .
- appropriate principal campalgn committee.Y -

Finally, under 2 U.5.C. § 432, subsection (i)(ﬁ) expressly providas
as follows:

"Notwithstarding any other provision of this .

title, each report or statement of contribu- - ;
tions received or expenditures made by 2 ' N
polltical committee (other.than a principal .. ' ’
campaign committee) which is reguired to be .

filed with the Commission under this title =~

shall be filed instead with the principal

campaign committee for the candidate on

whose behalf such contributions are accepted

or such expenditures are made” [emphasis -
added].

e

If, in fact, the legislative 1ntent was to requ.*e certain reports and

statemants to be filed directly with the Clerk, it wovld seem somewhat

}-k

incongruous that such intent was egpressed so acbigrously, especially
in contraét to the foregoing clear exclusionary §ro§isicns.f

Thus, on balaace, not withstanding the 1anguagg in the
Cdnfe?ence Report and Congressman Brééemas‘ statemant during the &abat& .
on that Report, it would appear from the statc:o:y‘languaga_iﬁéelf thatJ
reports and statements ara to be filed Qith'the Commission and pertinenkt -
ones are to be subsequagtly transmltted to the Cierk or the Secretarxy

fox preservatxon and public accessibility.

(2) Duties of tha Clafk

_Under the Federal Election Campaign Act Amendments of 1974
(P&gT L. 93-443), the following duties are expressly imposed on the

Clerk ef‘the House of Representatives:
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(2)

(3

(4)

" custodian for the Commission, if the Clerk

~ discovers an appareat violation .of some -

CRS-8

- in "receiving” reports and statements as -

~ specified statutory provision, he must re— -

fer the same to the Commission [2 U.S.C. .

§ 437g (2)(1) (B)]s

*y

unde:"a rule or x’egv.ﬁ_atioﬁ, to be pi:omulgat-ﬂedﬂ. ‘
by the Commission, the Clerk ﬁust "receive"; '
as custodian for the Commission, re.por:‘s‘ an.d -
statements requlred to be filed by candiéatgé L
for Repraseﬁtative, Delegata, or Resident
Ccmﬁssioner and by political committees
supporting such caﬁdidatES {2 U.s5.C. § 438

@ W WI; -

under z ruvle pr regulation to bea p}rcm}.gatedv n
by the Commission, the C;erk,.as. custo&iz;n“fo‘r

the Commission, must make statemsnts and re—-

.ports "receivad” by him available for public

inspection and copying in accordance with
2 U.S.C. § 438 (2) (4) [2 U.S.C. § 438 (d) (1)
©1;

under a rule or regulation to be promulgated -

by the Commission, the Clerk, as custodian for -
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the Commission, must presecve stat-‘.ements:; and
reports Mreceived" By him in accordance with:.

2 0.5:C. § 438 (2)(5) [2 U.5.C. § 438 (D D)
(C)}; and . |

(5) the Clerk must cooperate with the Commission .

in carrying out it's duties and must furnish .
such services and facllities as may be xe—~ - .
quired in accord?nca with 2 U.S.C. § 438

[z D.s.C. § 438 ()(2)].

R

In addition to the foregoing express duties, there may be an implied .
duty to review reports and statements “received” for apparent vigla~ .

( tions (see 2 U.S.C. § 437g (a) (1) (B)).

/)



FEDERAL ELECTION COMMISSION

. WASHINGTON, DC 20463
August 26, 1975

The Honorable John Brademas
U. S. House of Representatives
Washington, D. C. 20515

Dear John:

Thank you for your letter of July 30 and the memorandum
outlining in some detail your thinking on the subject of the
single point of entry as set forth in the Commission's proposed
Regulation #1 which it has since forwarded to the Speaker of the
House and the President Pro Tempore of the Senate on August 1,
1975,

I appreciate your statement that the discussion we had
along with Neil Staebler and your staff somewhat in depth was
of help. Your offer to prepare and send the memorandum was very
‘welcome. It enables the Commission to respond with an answering
memorandum, which I am enclosing with this letter, and so move
the dialogue forward on a high plane. Perhaps when you have had
a chance to review it, you will wish to make further response.
I would welcome the opportunity to have a further personal
discussion with you and any other of your colleagues concerned
with this matter, particularly Chairman Hays and other members
of the House Administration Committee.

I want to clear up one point of possible misunderstanding.
I was instructed by the Commission to hand deliver the proposed
Regulation and the accompanying letters and materials to the
Speaker of the House and President Pro Tempore of the Senate on
Monday, July 21. I had forwarded a copy tc Chairman Hays the
previous Thursday and had an appointment to discuss the matter
with him on Monday, July 2§, before making the deliveries. At
Chairman Hays' request, I did not make the delivery, but reported
back to the Commission his deep concern about the proposed
Regulation and his opposition to it. In my discussion with him
and his Chief of Staff, yours and Congressman Frenzel's roles and
deep interest in the matter were emphasized. This led to my
communication with you and our meeting. I told you we wanted to
file the Regulation before Congress recessed, which would give
the additional time to the Congress to consider the proposed
Regulation inasmuch as none of the thirty legislative days
required for the Regulation to be before the Congress before
the Commission could "prescribe" it would be used up.

B e T



The Honorable John Brademas
August 26, 1975
Page Two

I am very hopeful that this difference of opinion can be
worked out, but if it cannot, then let the House work its will
after listening to the arguments presented by all sides. Our
exchanges and discussions, and those with Chairman Hays and
others, will certainly heln to sharpen the issue and enable the
House to reach a better judgment.

There is one matter about which I am personally very
sensitive, as I stated to you during our discussion. In no way
do I believe the Commission is seeking to go against "the intent
of Congress." As a Member of Congress for 18 years, I became
very critical of the agencies of government writing regulations
based upon a statute which I felt did go beyond the legislative
intent, and even contrary to it, as expressed in the statute.
Anyone caring to do the research could undoubted1y find words
of mine in the Congressional Record express1ng this strong point
of view.

With this in mind, I asked our legislative counsel to be
particularly careful and as exhaustive in their research as
possible on the point of congressional intent and legislative
history, both in general and in respect to the specific matter
at hand.

I believe the accompanying memorandum read in context of
our previous memorandum is one of fine scholarship. A scholarly
brief was also prepared independently by the Legislative Reference
Service of the Library of Congress (actually this brief was
available at the time of our discussion, but I was unaware of it)
which T believe goes a long way to estab115h1ng the point that
the Commission's Regulation expresses the intent of Congress as
derived from the statute. I am enclosing a copy of this brief
for your consideration.

The matter of legislative intent and legislative history in
developing the intent in a written statute has been the subject
of many Supreme Court decisions over the years. An excellent
chapter in Sutherland's "Statutory Construction™ (+%¢¥ ), Chapter
48, "Extrinsic Aids - Legislative History," presents the matter
in considerable depth. It is notable that even though the U. S.
Courts have taken a more liberal view than the British Courts in
respect to parlimentarian intent, the strong prevailing position
of the U. S. Supreme Court is that the words of the statute are
preeminent, as the memorandum prepared by our legal staff
demonstrates.



The Hodorabie John Brademas
Pugust 26, 1975
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Indeed it would make somewhat a mockery of those of us who
have been trying to raise the level of legislative drafting to
that of the profession it is, at least in the legislative drafting
service of the U. S. Congress, if we were to pay too much attention
to "extrinsic aids" in interpreting the language that the drafters
have carefully worked up under the direction of the Congressional
Members. This is exactly the reason I believe the British Courts
have taken a very stern view of going outside the language of
the statute itself. It also has great dangers to the integrity
of the legislative process itself, Supreme Court Justice Robert
Jackson said in support of his preference for making decisions,

"by analysis of the statute instead of by psychoanalysis of Congress.

When we decide from legislative history, including statements of
witnesses at hearings, what Congress probably had in mind, we must
put ourselves in the place of a majority of Congressmen and act
according to the impression we think this history should have made
on them. That process seems to me to be not interpretation of a
statute but creation of a statute." I think those of us who are
dedicated to reestablishing the power and strength of the Congress
should eschew Court interpretation of what Congress meant as much
as possible, and instead rely on perfecting our legislative
drafting skills to say better and more clearly what we mean in the
statutory language, and then if after all that care we find we
have been unclear, come back and clarify it, rather than ask the
Courts to do it. In the present instance, if it is not clear that
the Commission was meant to centralize federal election reporting,
enforcement, and dissemination of information in the reports, then
let Congress make it clear. Or if it is Congress' judgment on
reflection that it does not wish the Commission to provide this
centralization, make it clear the other way.

The substantive matter at issue, I believe, is very critical
for the Commission and for the general public's approval of the
Commission's existence. I do not believe it is a matter of real
substance for those in the House who were reluctant to see an
independent Election Commission established and carried on the
battle against it. The Commission, not a Board of Supervisory
Officers, was established. It is Tlargely independent and the
public views it this way. I think the statute, reading it in
toto, as we must, is clear.

The issue on point of entry is primarily a matter of efficiency
and centralization which even those arguing for a Board of
Supervisory Officers agreed to. The remnant of the Clerk of the
House and the Secretary of the Senate receiving the reports for

A
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the candidates for House and Senate respectively has no
substantive value to anyone, whatever position they might hold
on the philosophical issue. If the word "receive" were to be
enlarged beyond its ordinary meaning to mean "filed" we would
have a serious decentralization which would achieve no useful
purpose, but would create substantial added cost, prevent the
Election Commission from doing an efficient job, and be a matter
of confusion to those in the public who must deal with the
federal election laws. In essence, the public will receive a
very poor impression of the efficacy of the Federal Election
Commission if the House were to adopt this line of thinking.
The U. S. Senate notably agrees with the proposed Regulation.

A I Took forward to your further comments on this matter. 1
am assuming that it meets with vour approval to send copies of
this letter and the enclosed briefs to Chairman Hays and others
interested in this problem, just as I circulated your brief to
the other members of the Commission, our legal staff, and others,
which I know you contemplated.

With best personal regards,

Sincerely,

%é’ C ot

Thomas B. Curtis
Chairman

TBC/cmk
Enclosures (2)

cc: Wayne L. Hays
Bill Frenzel



FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

Honorable Wayne L. Hays

Chairman, Committee on House
Administration

U. S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

This is in response to your letters of August 7 and 8,
1975 wherein you stated that this Commissio“'s proposed
"regulations on document filing, and frankin; and office accounts,.
were improperly submitted to the Congress, inasmuch as Section
316 (c) of the Federal Election Campaign Act of 1971, as
amended, 2 U.S.C. §438(c), had not been complied with, and,
further that certain procedures contemplated by the Administr .-
tive Procedure Act, 5 U.S.C. §553, had not been followed. The
Commission is of the opinion that these proposed regulations
were properly submitted to the House of Representatives and
that all other procedural requirements with regard thereto
have been met. '

Submission to the House of Repfesentatives

Section 316(c) of the Act requires the Commission to
transmit to the Senate or the House of Representatives, as
the case may be, a statement which "shall set forth the
proposed rule or regulation and shall contain a detailed
explanation and justification of such rule or regulation."
The Commission duly complied with that requirement on July 31,
1975 and August 1, 1975 respectfully by transmitting the
required statement to the Senate and House of Representatives
w' ' each of the proposed regulations. The constitutional
rorord of the House of Representatives, the House Journal,
reflects that the Commis:ion's proposed regulations were laid
down before the House as Communication No. 1515 and Communica-
tion No. 1525 of the 94th Congress, the respective entries
being dated July 31 and August 1, 1975. ©No later entry in the
journal of the House refers to these Communications.

[ SR P TS S




You cor ~ctly point out in your letters that the proposed
regulations :re also published in the 7 deral Register on
Axwust 6 19/5 (document filing) and on August 5, 1975

‘ranking a office accounts) pursuant to 2 U.S,C. §437(d).
NOthlnq in the Act or 1ts legislative history, however,
specifies the order in which proposed regulations are to be
submitted either to the Federal Register or the respective
House of Congress. Furthermore, the 30-calendar day period
during which public comment may be received on a proposed
regulation published in the Federal Register serves neither
to toll the 30-legislative day period for Congressional
consideration of the regulition under 2 U.S.C. §438(c) (2),
nor to invalidate or suspend an otherwise properly submitted
proposed regulation.

In that regard, the Commission would like clarified thc
procedure whereby the Committee on House Administration
purported to reject our submission of these proposed regula-
tions. It is our understanding of 2 U.S.C. §438(c) (2) that
only the appropriate body of Congress, that is, either the
House of Representatives or the Senate, can disapprove a
proposed regulation within 30 legislative days, and that the
powcr of disapproval does not rest with the Commit-cee on House
Administration. If in fact there was a procedural defect in
the subission of the proposed regulations, and we would
respectfully submit that there was none, it appears to the
Commission that under no:mal House practice a resolution to
that effect would be introduced and at some roint be acted
‘upon by the full House. According to the Congressional Record
of July 31, 1975, at page H8046, and of August 1, 1975, at
pages H8184-85, the proposed regulations were properly referred
to your Committee by thL: Speaker of the House under the
authority of Clause 2 of Rule XXIV of the Rulcs of the House
of Representatives. It appears to the Commission that the
obligation of the Committee thereafter was and remains to
treat th: Commission's communications in the normal course.
Thi= cou’ | involve the introduction by any member of the.
resolution to ap-rove or disapprove the proposed regulation,
which would be referred to your Committee by the Speaker.

Then under Rule 12 of your Committee's Rules the resolution
"referred to the Committee shall be referred by the Chairman
to the Subcommittee on appropriate jurisdiction within two

weeks unless by majority vote of the majority members of the
full Committee, consideration is to be otherwise effective."

b anpinilh
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The Commission is accordingly of the view that even if,

arguendo, the proposed regulations were i.properly subuitted, the

Committee on House Administratioa is obliged to follow bo+h
I o - wn and the House of Representatives' usual pre AR
Hopefully, in doing so, the Committee or the appropriate
Subcormitte> thereof would hold hearings on this matter, in
which the Commission would be pleased to participate. There-
after, if the Committee acts on the resolution, the full
House wo1:1ld have an opportunity in the normal course to
affirm or reject the Committee's measure.

»

The foregoing represents the Commission's understanding
of the manner in which [} House of Representatives will
proceed to consider rey ii:tions submitted by the Commission
pursuant to 2 U.S.C. Sec. 438. We see no basis either in
relevant House and Committee rules or in other precedents
for the return by a Committee Chairman to the submitting
Federal authority of a proposed regulation earlier submitted in
the ordinary course to the House. Accordingly it is the .
view of the Commission that the two proposed regulations here
under discussion remain pending business befoxre the House
of Representatives.

Administrative Procedures Act Compliance

Your views expressing a preference for the Comuission
to defer the submission of a proposed regulation tC Longress
until expiration of the time period for public comment are
well taken. Howevexr, for compelling reasons, the Commissior
has chosen to transmit these proposed regulations to Congress
before their publicaticn in the Federal Register. First,
the proposed regulation on document filing which was published
in the Federal Register on August 6, 1975, need not have been
published at all, inasmuch as the subject matter of the
regulation is a combination of an interpretive rule and a rule
of agency procedurz and is, therefore, exempted under 5 U.S.C.
§553(b) (A) from the publication requirement. The publication
in that case w's thus intended to serve more as a public
notice of what the Commission proposed to do in this area
rather than as an atiempt to elicit meaningful comment, since
those who would be affected by the regulation, namely the
Clerk of the House, th~ Secretary of the Senate, and interested
Members of Congress, will have an opportunity to present their
views. on the regulation during the 30-legislative day period.
I note that with regard to the Commission's proposed regulation
on franking and office accounts, which was submitted to the
Congress first but which you purported to return to the

Commission the day after purporting to return the

¢ e D el i
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' later-submitted regulation on document £iling, the publishing '
requirement was saliisfied by the August 5, 1975 publication

in the Federal Register (Notice 1975-18, 40 Federal Regisier
32951}, 1t is important to note further in this regard that
on June 2, 1975 the Commission had requested comment on
preciscly this subject, in a Notice of Proposed Rulemaking,
Notice 1975-2 (published at 40 Federal Registe: 23833, para-
graph I.F.). Public comm:nts with regard thereto were duly
received.

As a matter of clarification, there is no further
requirement, contrury to the views expressed in your letter,
either under the Administrative Procedure Act or the Feder’
Election Campaign Act Amendments of 1974, that the Commission
further publish any version of comments received on a propozed
regulation in the Federal Register, nor is there any require-
ment that the Commission give additional time for the
submission of rebutting comments. In fact, Title 44 of the
United States Code, chapter 15, relating to public printing
and documents, expressly provides in section 1505(b} that
"comments . . . of any character may not be published in
the Federal Register."”

Finally, the Commiscion assumed a calculztecd xiszk that
any forthcoming comments from the public at large might
suggest the desirability of modifying the substancs of the
proposed regulations. In that event, the Commission could
withdraw either regulation from Congressional cons .deration
and substitute a regulation so modified. However, considering
that time is of the essence for the promulgation of the
proposed regulation on document filing in view of the October 10,
1975 deadline for filirc reports under 2 U.S.C. §434(a) (1) (C),
and considering the urgency with which many members of Congress
expressed themselves with respect to the need for guidance
regarding the use of office accounts, the Commission felt
justified in exercising its discretion in the manner in which
3t did.

CONCLUSIC |

For the foregoing reasons, the Commission is of the view
that the submission of the proposed regulations on document
filing and franking and office accounts was proper under
2 U.S5.6s §438(c), and that the regulations remain as pending
business before the House of Representatives.




The Commission would like to thark you for reiterating
in your letters your previously stated view that the Congress
need not wait the full 30 legislative days to approve a
regulation but could do so soonexr by enactment of a resolution
speci ically approvins the regulation under review.

p———

|
|

Sincerely yours,

Thomas B. Curtis

Chairman

cc: Honorable Carl Albert, Speaker
Honorable Thomas P. O'Neill, Jr., Majority Leader
Hono-al)le John J. Rhodes, Minority Leader
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON, D.C. 20515




September 4, 1975

o MEMORANDUM FOR: JIM CONNOR

nod'/ ‘ JACE MAR :
| SUBJECT: | >

thcumwuth'npudlmorumrdnu
Election Commission,

Maialy, I would iry aad have a shorter response. Although it
should deal with the Committee's questionsin & direct way,
aevertheless; I fwel it should be more general rather than as
specific as this particular letter is. I thiank we run the risk
of setting forth s number of representations that could become
rules by which we will be bound later on as we move further

into the campaign.

For example, I notice informal, mutﬂmt&h

“ 1 lecal politicians. muum,uum.um
of interpretation. What if a local politicians' meeting is
publicizsed? What if the meeting is attended by not local
politicians, but state and regional politicians,

This is the general thrust of what 1 have ia mind, it may be
that we have to be specific in this letter, but I would be inclined
to try and avoid it if we poseibly caa.

JOoM/dl
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MEMORANDUM
‘ THE WHITE HOUSE

WASHINGTON ; y 4

September 4, 1975

e

MEMORANDUM FOR: BOB HARTMANN
JACK MARSH « -
DONALD RUMSFELD
DICK CHENEY
MAX FRIEDERSDORF =
BILL SEIDMAN

. . 'P\\ /
FROM: JIM COkUéFOR . .

The attached letter on the issue of proposed Presidential travel
requirements was transmitted to the Federal Elections
Commission. This copy is for your information. If you have
questions on specific aspects of it, please contact either me

or Barry Roth in the Counsel's office.

Attachment .




THE WHITE HOUSE
WASHINGTON

September 3, 1975

Dear Mr, Curtis:

This is in response to Notice 1975-38 (F.R. 40202) in which

the Federal Election Commission has sought comments concern-
ing a request from the campaign manager for Mr, Louis Wyman
for an opinion of the FEC General Counsel on several questions
relating to possible travel by "President Ford and former
Governor Reagan' to New Hampshire for the purpose of endorsing
Mr. Wyman in the September 16, 1975, special Senatorial election.
The General Counsel has proposed for Commission review an
opinion responding to this request which states, in part, as follows:

"Presidential expenditures in connection

" with such a visit provide unique problems of
attribution. It would be illogical, and un-
necessarily restrictive, to require the attribution
of the actual cost of a presidential campaign
foray. Hence, only the equivalent commercial
rates will be chargeable against an incumbent
President's individual contribution limitations
and against the candidate's overall expenditure
limitation, Expenses for accompanying staff
personnel will be charged against the foregoing
limitations only if such staff personnel serve
primarily as advance persons or other campaign
staff members and do not provide support services
to the Office of the President. Additionally, special
costs attendant upon Ford's office as President,
such as the Secret Service, police and medical
attention, are not to be included within this
amount. These costs are relatively fixed and
are related to Ford's position as President and
not to his political function as head of his
party." \




In the form of comment on this one provision, we wish to bring

to your attention the manner in which we intend to apportion

the various costs incurred to operate government-owned aircraft
on which the President and accompanying government personnel
travel to and from localities where the President appears for
other than official purposes. As the General Counsel's proposed
opinion indicates, expenditures for such travel by the President
present problems that are unique to his Federal office, in that
the President must continue to perform in his official capacity
at the same time he undertakes political activities,

For this reason, whenever the President travels, regardless of
the purpose of the particular trip, he is accompanied by a number
of persons who are present to support him in his official role.

For example, certain members of the White House staff, military
aides, medical aides, Secret Service and communications personnel
are present not for any political purpose, but solely to provide the
President with support which in many cases they are required by

. law to perform. The Secret Service, in particular, is required
by P. L. 90-331 to provide protection to ""major Presidential and
Vice Presidential' candidates at the direction of the Secretary of
the Treasury and on the basis of consultation with an advisory
committee of bipartisan congressional membership.

(1) Costs of Operating Government-Owned Aircraft
on Political Trips

When the President travels on a trip which entails
only political stops, the cost of operating the Government-owned
aircraft that are used to transport the President can be readily
determined from the enclosed hourly rate schedule, used by the
Department of Defense to recover its costs from other government
agencies that use military aircraft. In our view, the costs of
transporting any persons aboard the aircraft who are traveling for
political purposes should be borne by the appropriate political
committee, On the other hand, the costs of transporting those
persons who are traveling for the purpose of supporting the Office
of the President should not be attributed to a political committee,

For the purpose of the President's future travels, we will identify
those individuals who could be considered to be present for a
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political purpose. We plan to treat as political travelers the
President and First Family, political committee officials, certain
White House and other officials, who may perform some political
“activities, and any other persons whose activities could be viewed
as political. Although White House officials are present for official
support activities, and generally spend a substantial majority, if
not all, of their time on official business, we intend to consider
the following categories of officials to be political for the purpose
of such travel: White House officials who may advise on political
matters (e.g., Donald Rumsfeld, Robert Hartmann, John Marsh,
Ron Nessen, Richard Cheney, etc.), speechwriters, advancemen,
‘and a White House photographer.

The remainder of the White House personnel is present for the
purpose of supporting the President in his official capacity, e.g.,

a civilian aide or personal secretary, along with nop-White House
support personnel, e.g., the Secret Service, military aides,

medical and communications personnel, etc. They are not

present for any political purpose, and the costs of their travel

should not be attributed to a political committee. In this regard,

it is our understanding that in 1972 the Secret Service paid up to

the cost of comparable first-class airfare for its agents traveling

on board chartered aircraft of non-incumbent Presidential candidates.

Therefore, on future Presidential travel the appropriate political
committee will be charged by DOD for its pro rata share of the
hourly costs of using government-owned aircraft, based on the
percentage of the passengers on board who are present mainly
or in part for a political purpose.

(2) Costs of Operating Government-QOwned Aircraft
on Mixed Official-Political Trips

In most cases, it is not possible to schedule the
President's travel in a manner that will allow trips to be solely
official or solely political. We believe that the best formula for
apportioning the transportation costs on mixed official-political
purpese trips is one which may be referred to as the ''round trip
airfare formula." Under this formula, the political stops are
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isolated from the official stops in order to establish the political
trip that would have been made if the President did not have the
responsibilities of his office. For this purpose, where a particular
stop includes both official and political events, it will be treated as
a political stop. A stop will be regarded as official when that is

its main purpose, even though the President may meet, incidental
to the official event, with political figures in an informal and
unpublicized meeting, e.g., a private breakfast with a local
political figure or greeting a small group of local politicians.

Once the politica‘l stops of such a trip have been determined, DOD
calculates the cost of that ''political” trip and charges the appro-
priate political committee for its share, as described above, of
the costs of the trip, based on the round trip flying time between
the initial point of departure, generally, Washington, D.C., and
the political stops made. An example might help to clarify this
approach. Suppose the President makes a trip from Washington
to San Francisco for official purposes, then to Los Angeles for
political purposes, ‘and returns to Washington via St. Louis where
a stop is made for official purposes. Under this formula, the
appropriate political committee is charged for its pro rata share
of the hourly costs of a trip from Washington to Los Angeles and
return to Washington, even though there was no direct Washington
to Los Angeles leg of the flight.

(3) Other Travel Costs

~ In order to assure that all costs related to the political
portion of a trip are treated as political costs, the appropriate
political committee will be charged the expenses for each political
stop of any member of the Presidential party who is present
mainly or in part for a political purpose, as determined above.
Thus, political funds will pay the expenses of the President and
these other officials, but not the expenses of those persons who
are present to support the President entirely in his official capacity.

Such items as communications arrangements, motorcades,
automobile rentals, and other miscellaneous items are readily
identifiable as to their purpose, and are to be paid by the appro-
priate political committee when they are for political purposes.
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Where an item, such as the cost of 2 bus for a motorcade involves
a mixed purpose, e, g., transporting the members of the Presidential

‘party who are considered to be present for a political purpose, and

also those serving the President in his official capacity, the appro-
priate political committee will bear the full cost of that item,

In every case where a candidate for Federal office is an incumbent,
either in an office to which he seecks re-election or in another
office, his campaign activities may become intermingled with

his official activities, and similar problems will arise in ascertain-
ing which costs he incurs are campaign-related. The proposals
herein made provide a reasonable method for resolving such -
problems.

(4) Services of Government Personnel

For the purpose of identifying the costs of travel to be
borne by the appropriate political committee, we understand that

. it is not necessary to apportion the salaries of those members of

the personal staffs of incumbent candidates for Federal office
within either the Executive or Legislative Branches who, in
addition to their official duties, also participate in some limited
political activities. For example, employees ''paid from the
appropriation for the office of the President ''are exempted by

5 U.S5.C. 7324(d)(1) from the general prohibition contained in

5 U.S8.C, 7324(a)(2) against Executive Branch employees participat-
ing in '"'political management or in political campaigns.' This
section effectively places the White House staif in a position
comparable to that of the personal staffs of members of Congress.

No precise dividing line now exists, nor is one likely to be drawn,
which clearly indicates when such employees are performing

official duties and when those duties are political. So long as

these employees expend a substantial majority (an average in excess of
forty hours per week) of their time on official duties, there is

no need to attribute any portion of the salaries of such employees

to a political committee,

The reason for this letter is to bring to the Commission's attention
the means by which we intend to attribute to a political committee
the costs of the President's travel for purposes of support of the
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Republican Party, support of specific candidates, or support of
his own candidacy. To the extent this treatment may be different
from that proposed by the General Counsel, we do not imply that
a change need be made in the proposed opinion of such counsel.
Rather we believe that the proposed opinion is consistent with the
requirements of the applicable law and that if a more liberal
attribution of expenses is made to a political committee such is
within a candidate's discretion,

We intend to now implement with respect to future travel by the
President, this treatment for attribution of such travel costs.
We would appreciate very much any comments or suggestions
the Commission may think are appropriate to make with respect
to our treatment of the President's travel costs.

Sincerely,

mﬂ% L/ ?M@«(

Philip U’. Buchen
Counsel to the President

The Honorable Thomas B, Curtis
Chairman

Federal Election Commission
Washington, D.C. 20463




27000 (Air Force One) (VC-137C)

Cost per hour: $2,206.00

Passengers: , Approximately 50

26000 (Air Force One backup) VC-137C)

Cost per hour: ' $2,206.00

Passengers: Approximately 50

Jet Star (VC-140)

Cost per hour: : $ 889.00

Passengers: ' 8

White Top Helicopter (VH-3A)

Cost per hour: $ 723.00

Passengers: = 12

‘Huey Helicopter (VH-IN)
Cost per hour: $ 262.00

Passengers: 8
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W..
WASHINGTON,D.C. 20463 October 17, 1975
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Honorable Carl Albert, Speaker
House of Representatives
Washington, D. C. 20515

Dear Mr. Speaker:

I want to register a strong objection to the
procedures under which the House of Representatives is
about to consider H. Res. 780 to disapprove Proposed
Regulation 1 of the Federal Election Commission to requlre
a single place of filing reports under the federal elec-
tion laws.

As I discussed with you, and you agreed, the
previous procedure the Chalrman of the House Administration
Committee, to which Committee you, as Speaker, properly
referred FEC Proposed Regulation 1, sought to pursue by
sending back to the FEC the Proposed Regulation on his own
iInitiative without any action having been taken by the
House Administration Committee or the House, was improper.

Now we are presented with different procedures
which, although improved, are still improper and not con-
ducive to a rational disposition of proposed regulatilons
from the FEC.

I respectfully suggest that the proper procedure
for the House to follow in carrying out 1lts statutory
authority to dlsapprove a proposed regulation of the FEC
is for a member to introduce a resolution disapproving (or
approving as we discussed) the proposed regulation. This

- resolution would be referred by the Speaker to the House

- Administration Committee to consider and report back to the
House its recommendations for action so the House may work
its will. The Committee then should have a public hearing
on the proposed regulation and the supporting material ac-
companying it with the FEC testifying under cross examina-
tion. After the hearings have been held, then the Committee
should consider and vote.  If it desires to refer the matter

" to the House, its report to the House should set out the
issues and the conclusions.
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Honorable Carl Albert
#2 -- October 17, 1975

None of this latter procedure has been followed.
The FEC asked for a public hearing and asked to testify.
I thought I had an assurance from Chairman Hays that this
would be done.

The federal election laws prescribe a new experi-
ment in political science. They require the FEC to send
its proposed regulations to the Congress to awalt 30 legis-
lative days for a possilible dlsapproval before they become
effective. The laws require that the FEC send a brief and
explanatory material along with its proposed regulation.
This has been done in respect to its Proposed Regulation 1.
- However, the report of the House Administration Committee
accompanying H. Res. 780 contains none of this material.
The House members have no opportunity to consider the reason-
ing of the FEC.

The Senate Rules Committee, 1n considering S. Res.
275, to disapprove FEC Proposed Regulation 2 last week, did
hold public hearings. The FEC did testify. In its report
to the Senate accompanying S. Res. 275, the Committee set
out the Proposed Regulation and the accompanying FEC material.
The Senate debate proceeded on the basis of this material.

If the Chairman of the House Administration Committee
- had sought a rule from the House Rules Committee, these
serious procedural flaws could have been pointed up and
corrected. Instead, the Chairman sought to place the matter
on the Suspension of Rules Calendar which requires the
Speaker's acquiescence.

In light of the fact that the FEC has not been
given an opportunity to present its views and the House
- Administration Committee report does not set forth the
reasons behind Proposed Regulation 1, I strongly urge you,
Mr., Speaker, to withdraw H. Res. 780 from the Suspension of
Rules Calendar and let the House Administration Committee go
to the Rules Committee for a rule. This will enable the
Rules Committee to help develop orderly procedures for the
handling of FEC proposed regulations in the future and, in



Honorable Carl Albert
#3 == October 17, 1975

the specific instance, result in the FEC being permitted
to testify in public hearings conducted by the House
Administration Committee. 1In this way, the House may
have the beneflt of as many points of view as possible

in working its will.

[

Thomas B. Curtis
Chalrman

'Respectfully
O
YIS

TBC:me

ce to:

Honorable John Rhodes
Honorable Wayne L. Hays
Honorable William L. Dickinson
Honorable John H. Dent
Honorable Charles E. Wiggins





