















































































































































THE WHITE HOUSE

WASHINGTON

april 22, 1976

MEMORANDUM FOR THE PRESIDENi/<7

FROM: PHILIP W. BUCHEN /.

SUBJECT: Conference Bill to amend the
Federal Campaign Laws

I. Background

Attached at Tab A is a memorandum from Counsel of the
President Ford Committee to Jim Connor of April 7, 1976
which reports the situation after the House and Senate
had each passed separate and conflicting bills to make
numerous amendments to the Federal Campaign Laws.

Attached at Tab B is a memorandum to you from me of

April 14, 1976 which explains the major provisions of the
bill as agreed to by the House-~Senate Conference Committee.
A comparison with Tab A shows that the Conference resulted
generally in overcoming the worst features of each of the
separate bills. :

Counsel for the PFC and our office have since analyzed the
draft conference report at length, and we have received
comments from, and consulted with, Congressman Wiggins,
minority staff of the Congress who worked on the legislation,
representatives of business, and others.

The general consensus is that there are only two groups

of provisions in the Conference Bill which cause any
substantial concern, namely those which bear on the
rule-making independence of the Commission and those which
affect the campaign efforts by or for Corporations and
Unions and their respective Political Action Committees
(PAC's). These provisions are analyzed and evaluated in
detail at parts II and III of this memorandum.
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The changes made in contribution limitations as discussed
in paragraph 1 of Tab B are not regarded as objection-
able. The changes made in the enforcement provisions are
generally regarded as an improvement over existing law.
The new disclosure requirements for expenditures over
$2,000 per election by Unions in communicating to members
in favor of, or in opposition to, clearly identifiable
candidates (as described in paragraph 2 of Tab B) are
looked upon as a real plus. Raising the minimum con-
tribution which must be reported, from over $10 per
contributor tc over $50, and requiring anonymity for
contributions of $50 or less if they are solicited for
PAC's by Corporations or Unions from persons outside of
the usual groups to which they appeal could conceivably
open the way to undetectable evasions of the law; but this
is not regarded as a very serious objection.

II. Independence of Commission

A. Rules and Regulations -- The present law mandates
that the Commission promulgate rules and regulations
to carry out the administrative and judicial duties
of the Commission. The law also provides that either
House of Congress may disapprove the regulations
within thirty (30) legislative days.

The Conference bill, on the other hand, provides that
all regulations proposed to date by the Commission
must be resubmitted to the Congress for review and
will now be subject to a one-house vote, either

section by section or in toto, within 30 legislative
days. The bill expands the existing veto power of

the Congress by providing that a regulation "...means

a provision or series of inter-related provisions
stating a single separable rule of law." The Conference
Report indicates that this section is intended to
permit disapproval of discrete, self-contained sections
or subdivisions of proposed regulations but is not
intended to permit the rewriting of regulations by
piecemeal changes.

B. Advisory Opinions -- The present law permits the
Commission to issue Advisory Opinions (AO's) with
respect to whether any specific transaction or activity
would constitute a violation of the election laws. The
Conference Bill states that the Commission may only
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issue an opinion concerning the application to a specific
factual situation of a general rule of law stated in
the Act or in the regulations.

The FEC General Counsel has informally indicated that
the Commission is likely to avoid ruling on potentially
controversial gquestions until regulations have been
promulgated and not vetoed by Congress. Also, existing
Advisory Opinions, which must be revised or incorporated
in regulations if they do not conform to the Conference
Bill, have an uncertain status. While this condition
will not continue in the future when comprehensive
regulations are in place, it does introduce further
uncertainty into the present campaign.

The basic problem of allowing a one-house veto of
Commission regulations is a carryover from the existing
law, and you have already stated your view that such a
veto provision is unconstitutional, as the Office of
Legal Counsel at the Department of Justice has advised.
Yet, the Conference Bill extends the degree and
selectivity of Congressional control over Commission
opinions and policies and thus further weakens the
Commission's independence from Congress after the
Supreme Court had ruled that the FEC must be an
independently constituted Commission. This is especially
critical for Republicans when the Congress is dominated
by the opposite party, and at a time when the Commission
members have felt sharp criticism from Congress.

Under these circumstances, you may not be in good
position to rely on the lack of Commission independence
as a ground for vetoing the Conference Bill, especially
since the original Act, which you did sign, had the
objectionable feature of a one-house Congressional veto
over Commission regulations and when a Court challenge
of the veto provision may ultimately correct the
situation.

Notwithstanding these very realistic objections, the
Bill's adverse effects on the independence of the

Commission is likely the most acceptable basis for
explaining a veto.

Effect on CorEorations and Unions

A. Provisions regarding Corporations and their PAC's

The Conference Bill provides that a corporation may:

€S e e Y T e Y,

O P TR P T S TR M T N AN




-4-

porate funds to communicate on any

subject with, ang solicit voluntary contributions
inited basig from, its
ive or administrative

personnel i aving policymaking,
managerial, professional, or Supervisory responsi-
bilities -- ang their familieg (hereinafter called
"management employees") ,

g permitted contributions for its PAC
but must then make a similar plan availabple to
unions for their PAC's at cost;

4. Allow only one trade association PAC to
solicit the Corporation's shareholders or manage-
ment employees; and

5. Make solicitations twice a year by mail, at
residence addresses, to any employee beyond those
who are shareholders or management employees, if
the solicitation is designed to keep anonymous
the identity of contributors of lesgs than $50.

their families;
unions must Teport costs,
over $2,000 per election, of communications advocat-

1ng the election or defeat of a Clearly identified
candidate;

2. Use dues funds for non-partisan registration
Or get-out-the-vote drives aimed at its members
and their families; -

3. Use at cost a payroll check-off plan or any
other method of raising voluntary contributions from
its members for its PAC that is permitteqd by law

to Corporations, if it is used by the Corporation
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or if the corporation has agreed to such use. (When
a political check-off plan or other method is

used in just one unit of a corporation, no

matter how many units it has, any union with
members in any other unit of the corporation may
demand it from the corporation at cost with
respect to its members. It is believed that

COPE would then also be entitled to this check-
off or other method at cost. This provision
changes the effect of the National Labor Relations
Act in permitting the use of check-offs other

than for Union dues.); and

4. Make soliciations twice a year by mail, at
residence addresses, to any shareholder or employee
beyond those who are members of that union and
their families, if the solicitation is designed

to keep anonymous the identity of contributors of
less than $50.

Provisions regarding both Corporations and Unions
and their PAC's

Conference Bill also provides:

1. That unions, corporations and membership organ-
izations must report the costs directly attributable
to any communication expressly advocating the
election or defeat of a clearly identified candidate
(other than a regular communication primarily devoted
to other subjects not relating to election matters)
to the extent they exceed, in the aggregate,

$2,000 per election; and

2. For the non-proliferation of PAC's by treating
all political committees established by a single
international union and any of its locals, or by

a corporation and any of its affiliates or sub-
sidiaries, as a single political committee for the
purpose of applying the contribution limitation --
$5,000 to candidates, $15,000 to the political
parties. (Similarly, all of the political committees
established by the AFL-CIO and its state and local
central bodies (COPE's), or by the Chamber of
Commerce and 1ts state and local chambers, are
considered a single political committee for this
purpose.) :
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D. Industry Objections

Industry opposition to these provisions is generally
based on its effects on labor-management relations
and on the relative advantages provided labor. In
particular, they assert the following:

(a) Corporate PAC's will be less effective than
they are under current law because of the
limitations imposed on classes of employees
eligible for unlimited solicitation, the reduction
to one trade association per corporation, and the
overall chilling effect of the Bill.

(b) Lack of clarity in the statute and colloquies
in conference suggest that corporations may have

to provide the names and addresses of all non-

union employees to unions. (If so, this would allow
unions to gain access to employees in situations
where they presently cannot, and thus use such
information for purposes unrelated to the election
law, e.g., organizing non-union employees) ;

(c) The breakdown between executive and admin-
istrative personnel and other employees will
further the "us-them" mentality in the corporate
organization;

(d) The definition of "executive or administrative
personnel” 1is imprecise and will be difficult for
corporations to interpret and may, because of the
legislative history, exclude first-line supervisors,
such as foremen and "straw" bosses, even though
many are management employees for most other
purposes under the labor laws;

(e) Corporations are prohibited from conducting
non-partisan registration and get-out-the-vote
campaigns directed at their rank and file employees,
which may be unconstitutional. (This could affect
existing programs in some corporations, such as
Sears' "Good Citizenship Program");

(f) The twice-a-year solicitation by mail for
non-management employees is virtually useless
because personal contact or follow-up is usually
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needed, and a check-off is not permitted since,
among other reasons, anonymity of contributors
cannot be assured; and

(g) The Bill bars unlimited solicitations by
unions and management of all non-union and non-
management workers, which may be unconstitutional.

E. Evaluation of Industry Objections

The only industry arguments which appear to warrant
significant concern are (1) that corporations may
have to make names and addresses of non-union
employees available to the unions and (2) that their
PAC's will be less effective than under the present
interpretation of the current law. The statutory
language generally supports the view that names and
addresses need not be turned over to unions because
they are not a "method of soliciting voluntary contri-
butions or facilitating the making of voluntary
contributions." (The "method" being the total
process of mailing to a group of employees, which

the Corporation can provide a union at cost without
turning over the names and addresses separately for
whatever use the union might make of them that is not
related to the purpose of the campaign laws.) However,
in the only related Conference discussion, Chairman
Hays took the opposite view with .respect to .share-
holders lists. Thus, this question is likely to be
decided by the FEC in the form of either an advisory
opinion or a regulation. How independent from
Congress a Commission reconstituted by this Bill will
be could determine the result, although a straight
party split of the Commission's six members would
prevent any decision. An unfavorable FEC opinion

or regulation would most certainly be appealed to the
Courts.

Although the Conference Bill reduces the potential
subjects for unlimited solicitation of political con-
tributions to corporate PAC's, so as to eliminate
non-management employees who are not also shareholders,
the bulk of such contributions would likely come in
any event from shareholders and management employees
because of their greater resources and their community
of interest. Union members would not likely be a
fruitful source for contributions to corporate PAC's
and would be more costly to solicit by any means than
the returns could justify. As for non-union and
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non-management ¢ >yvees, even 1if twice-a-year mail
solicitations ur . appear a promising method,
they will_not be ' sources for union solicitation
either. Balancing or partially off-setting the
relative advantages of unions are the non-proliferation
provisions which will affect unions more than they
will corporations. Likewise, unions will be affected
more by reporting requirements for their costs of
campaigning in favor of candidates by communications
with their members, because this activity is much
more common to unions than it is to corporations.




April 7, 1976

MEMORAND UM

TO: Jim Connor

n & 1
ggb Visseri<l
Tim Ryan 7§/

Federal Election Campaign Act Amendments of 1976
___,____*________m_~2__~_~_~__m______m~____“___

The proposed amendments to the Federal Election
Campaign Act passed by the Senate and House have now been
sent to conference. At this juncture, it is our opinion
that the Senate bill is Ffar superior to the Hays biil
recently passed by the House. However, even the Senate
bill contains a number of major provisions which require
revision and/or clarification in the legislative history.
“Accordingly, we would still recommend that the President
consider vetoing this bill unless the following action

is taken by the Conference and no additional objectionable
provisions are included: ‘

I. Independence of the Commission.

The most important aspect of any revision of Federal
election campaign laws is, in our opinion, to insure the
independence of the Federal Election Commission. In this
regard, removal of the "one house veto" provisions from
each of the bills isg essential. However, the Congressional
Campaign Committee staff has advised us that to expect any
such accommodation by Chairman Hays is unrezalistic.

The House amendments provide that the appropriate
body of Congress may disapprove, in whole Or in part, a
proposed rule, regulation or advisory opinion reduced to
regulation form, within thirty legislative days. On the
other hand, the Senate bill provides for the "one house
veto" for Commission regulations; there is no provision for
an item veto or review of Advisory Opinions. The Senate
‘version also changes the period for Congressional disappreoval
from thirty legislative days to thirty calendar days or
fifteen legislative days. .~

Recommendation

If the Senate provision woich essentially represents




the status quo comes out of Conference, it is acceotable
althougn it would probably provoke further litigaticen.
The House version would be totally unacceptable and would
most likely be an independent basis on which to base a
veto recommendation.

1T, Political Action Committees.
- sy erear ACLLUIL LOommic >

A number of issues are presented witrhin the general
category of PAC's. We have continuously taken the position
that the law must provide equal opportunity for political
activity by corporation and unions. No longer will this
field be preempted by COPE. Accordingly, we have concen-
trated on the structure of PAC's and limitations incumbent

therein, and on the importance of the issue of non-nrolifera-
tion. g ‘

Notwithstanding the fact that the relevant statutory
provisions are ambiguous, we have been assured that both the
House amendments and the Senate bill provide for the non-
proliferation of all political action committees (PAC's).

In particular, all qualified coporate and union PAC's will

be limited to a $5,9000 aggregate contribution per Federal
candidate per election, even though there may exist more

than one PAC within the corporate or union structure. In
order to support this interpretation, the following statement
submitted by Chairman Hays into the House Report will z2lso

be placed in the Conference Report:

"All of the political committees set up
by a single corporation and its subsidiaries
would be treated as a single political com-

- mittee for the purposes of H.R. 12406's con-
tribution limitations;

All of the political committees set up by
a single international union and its local
unions would be treated as a single political
committee for the purposes of H.R. 12406's
contribution limitations;

All of the political committees set up
by the AFL-CIO and all its State and local
central bodies would be treated as a single
political committee for the purposes of
H.R. 12406's contribution limitations;

All the political committees established
by the Chamber of Commerce and its State ang
local Chambers would be treated as a single
political committee for the purnoses of
H.R. 12406's contribution limitations."
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The general provisions on PAC's in each of the bills
would restrict solicitations bv Corporate PAC's to stock-
holders, executive (Senate-administrative) personnel and
~their families. The Senate bill, however, provides that
two written solicitations per year to stockholders, officers,
employees and their families may be made by a corporation
Or union or its respective PAC. 1In addition, the Senate
bill states that any method of soliciting voluntary contri-
butions or of facilitating the making of voluntary contribu-
tions which is utilized by a corporation must be made
available to the unions. The Republican Conferees will
attempt to limit this facilitation to a check-off provision
which is supposedly what the Democrats and Unions desire.
Such a limitation would also diminish the opportunity for
misuse of this provision by Unions, e.g., as a tool in labor
‘relations. _

Other ancillary provisions, for example, the definition
of employees with regard to the restriction regarding solici-
tation of subordinates and the availability of stockholder
lists, must be clarified so that the opportunity for corporate
solicitations is not jeopardized. '

Recommendation

The Senate version with clarifying statements in the
Report regarding non-proliferation of PAC's and the solici-
tation of subordinate employees with safeguards against coer-
cion would most likely be acceptable to us.

I1I. Packwood Amendmegg.

The Packwood Amendment which passed in the Senate would
require a corporation or union to report all expenditures over
$1,000 for communications with stockholders, members or their

respective families which expressly advocate the election of

a Federal candidate. At present, there is no reporting require-
ment. Thus, the provision would be most helpful in closing

a major loophole benefiting unions in the present law. Since
disclosure is the most important aspect of the campaign election
law, this provision would effectively close the circle so that
all politically-related expenditures for Federal candidates
vould be reported to the Federzl Electicn Commission.




However, we understend that such a reporting reguirement .
would, as a practical matter, be too expensive and burden-
some for unions to effectively comply and, accordingly,
stands little chance of surviving in Conference.

Recommendation

this section in a final bill would not of itself support a vero
recommendation. However, it is an important issue which
is readibly understandable by the public.

Iv. Limitations on Contributions and Expenditures.
M_—-_—_

Both the House and Senate provisions retain the $1,000
individual contribution limitation. The House version, however,
provides that no person may make contributions to any political
comnittee which exceeds $1,000 per calendar year. The Senate
version, on the other hand, provides that a person may contri-
bute $25,000 per calendar year to any political committee
maintained by a political party but that they may not make .
contributions to any other political committee exceeding $5,000
in a calendar year. As a result of prior revisions of the House
bill with regard to the contribution limitations, we believe
that this aspect of the bill is negotiable and that Chairman Hay

would be willing to accede to the limitations set forth in the
Senate bill. )
¢

Although a very important provision, the absence of P
t
t
i
|

The House version maintains the current $5,000 maximum
contribution by qualified political committees to a candidate ;
and also sets forth a new limitation of $5,000 for contributions
by a political committee to any other political committee in a
calendar year. The existing law does not cover transfers.
between committees. The Senate version, on the other hand,
would maintain the contribution restrictions on multi-candidate
political committees at $5,000 to any one candidate per election
but allow such political committees to contribute up to $25,000
per year to any other political committee maintained by a
political party and contribute up to $10,000 to any octher
political committee in any calendar year. Finally, the Senate
bill provides that the Republican or Democratic Senatorial
Campaign Committees may contribute another $20,000 to candidaces
for the Senate.

-
-

Recommendation

ve believe that the Senate bill'sg language with regard to
contributions and expenditures by political committees is highly




preferable. Although the Senate version wouls

place certain restrictions on transfers by a political
committee to certain other political committe ees, we believe
that the limits set forth in the Senate vev“*on are reasonable
and would be acceptable.

-
T
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V. Miscellaneous Prov181o-s

In addition to the above issues, there are numerous
other minor changes and suggestions that we are directly con-
veying to counsel for the Foncress*on Campaign Committee
staff who will be working with the minority members of the
Conference Committee. Although certain of the minor revisions
are important in terms of the particular provision involved,
none are of fundamental importance to the President's dEClSIOn
regarding the election law amendments.




THE WHITE HOUSE

WASHINGTON

April 14, 1976

MEMORANDUM FOR THE PRESIDENT

FROM: PHILIP W, BUCHEN/)?

SUBJECT: Reconstitution of the Federal
Election Commission (FEC)

"Yé—éfg;day, the House-Senate Conference Committee agreed in
principle to a bill that reconstitutes the FEC by providing for
six members appointed by you and confirmed by the Senate.
The Conference will next mecet on April 27 to approve the final
bill and report. Based on drafts and colloquies during the
Conference, the following are the major provisions of the bill:

1. New contribution limitations, The bill continues

" the present limits of $1, 000 per election on contributions by
individuals to federal candidates and $25, 000 total per calendar
year. Under the bill, an individual may give up to $20,000 in

any calendar year to the political committees established and
maintained by a national political party. An individual may only
give $5, 000 to any other political committee. Under the present
law, the only limit on contributions to political committees not
related to individual candidates is $25,000 per year. The bill
continues the present $5, 000 limit on contributions by multi-
candidate committees to candidates for federal office, but
establishes, for the first time, limits on the amounts which
multi-candidate committees can transfer to the political
committees of the parties ($15, 000) or to any other political

" committee ($5,000). A special exemption is provided for transfers
between political committees of the national, state or local parties.
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The bill also allows the Republican or Democratic Senatcrial
Campaign Committec or the national committee of a political
party, or any combination thercof, to give up to $17, 500 per
election to a candidate for the Senate. Under the old law, each
committee could give only $5, 000 and thus a maximum total of
$10, 000. XHowever, Hays resisted attemptls to give this same right
to the Congressional campaign committees.

2. The Packwood Amendment. The bill also includes a
modified version of the Packwood Amendment which for the first
time requires corporations, labor organizations, and other
membership organizations issuing communications to their stock-
holders, employees or members to report the cost of such com-
munications to the extent they relate to clearly identifiable candidates.
Th.eﬂgh_res'hold for reporting is $2, 000 per election, regardless of the
“number of candidates involved. The costs applicable to candidates
only incidentally referenced in a regular newsletter are not required
to be reported. However, the costs of a special election issue or a
. reprint of an editorial endorsing a candidate would have to be disclosed.
Thus, the costs of phone banks and other special efforts used by unions
to influence elections would be disclosed, even though they are not
considered to be campaign contributions.

3. Independence of the FEC. The bill limits the FEC's
authority to grant new advisory opinions to those relating to specific
factual situations and when it is not necessary to state a general rule
of law. The FEC is given 90 days from enactment to reduce its old
advisory opinions to regulations which are then subject to a one-House
veto, Wayne Hays' intent is to control the decisions rende red by the
Commission, Although the item veto remains in the law, it has been
modified to permit the disapproval of only an ertire subject under
regulation, and not individual words or paragraphs of regulations.

One Republucan member of the Commission has indicated that these
limitations on advisory opinions are not as objectionable as thought
because the Commission would issue regulations in any event to

implement the criminal provisions of the old law which would be transferr:
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from Title 1A8 to Title 2 of the United States Code. Additionally,

the 90-day period given to the Commission will mean that the
regulations based on advisory opinions will most likely be submitted
in late July. With the lengthy recesses we can expect this summerx
for the conventions and campaigns, Hays will have relatively littie
opportunity to get the House to veto any of the old advisory opinions.
While persons may continue to rely on the advisory opinions, they
do so at the risk that if vetoed by one House, they may be required
to reverse earlier actions at great expense to their committee or
campaign. This will have a chilling effect on candidates and their
reliance on advisory opinions, and on the Commission and its
ability to effectively and independently enforce the election laws.

4. Revision of SUNPAC. The bill revises the FEC's
SUNPAC decision which had permitted unlimited solicitation by
‘corporations of all its employees for contributions to a corporate
political action committee. The bill permits corporations to
instead solicit on an unlimited basis only executive officers and
administrative personnel who are defined in the act to be salaried
employees who have either policy making, managerial, professional,
or supervisory responsibilities. The final version of the bill does
not prohibit solicitations of an employee by his superior, but does
prohibit the use of coercion or threat of job reprisal. Corporations
and labor organizations will also be able to solicit all employees
and shareholders twice a year. This solicitation must be conducted
in 2 manner that neither the corporation nor labor union will be
able to determine who makes a contribution of $50 or less as a
result of such solicitation. This will require corporations to use
banks or trustee arrangements for this purpose, This provision
was designed to prevent the corporation from being able to use a -
check-off for non-executive employees, Only one trade association
per corporation is allowed to solicit the executive personnel of a
member corporation. The act also provides that whenever a
check-off is used by a corporation for its PAC, then it must also
be made available to the union at cost, Unless the corporation first
establishes a check-off, the union may not demangd it.

Most of the concerns of corporations have thus been
resolved with the exception of whether a corporation must provide
the union with a list of non-union emplcyees for the purpose of
permitting the unions to solicit all employees twice a year. The
corporations are afraid that the employee's listing could be used to
organize non-union plants and divisions of corporations. The statute
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is silent on this point, but it is anticipated that unfavorable legis-
lative history will be included in the Conference Report. It is
quite possible that the corporations would prevail if this were
taken to court, Corporations remain opposed to the SUNPAGC
revisions, although at this stage their objections are based more
on emotion than on an analysis of the bill,

MNote: The foregoing are only preliminary comments, and, aftexr
we see the exact text of the amendments and the complete
Conference Report, we will provide a revised analysis.






