







































































































































































March 15, 1976

MEMORANDUM FOR: MAX FRIEDERSDORF

FROM: JACK MARSH

Here's the official Department of Justice position ca the
Parens Patriae's legisiation. Quite fraakiy, I do not
believe we can go with it, and ia fact I believe the Presi-
deat will bave some resl reservations 1o some of the views
expressed ia the accompanylag memo.

JOM/dlL
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%emorandum

TO : John Marsh .
Counselor to the President
The White House

DATE: March 15, 1976

FROM

. /1/
Attorney General Edward Levi ’7 (
SUBJECT:

Herewith the Antitrust Division's explanation of its
present position.

It would limit the provision to Sherman Act violations,
would remove damages based on the general economy of the
State, is equivocal on contingent fee arrangements and
attorney fees, and would provide some limitation on treble
damage awards.

Attachment

cc: Philip Buchen
Counselor to the President
The White House

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan
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ASSISTANT ATTORNEY GENERAL | MAR 1 J 1978

ARTITRUST DIVISION
Bepartment of Justice
Maslingter, B.E. 20530

March 15, 1976

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: House Parens Patriae Bill

You have asked for a description of the House Parens
Patriae bill and our position on it.

The House bill would provide for the recovery of
treble damages by a State Attorney General acting on behalf
of "natural persons” in his state injured by any violation
of the antitrust laws. The term antitrust laws is defined
to exclude the Robinson-Patman Act and § 7 of the Clayton
Act. The term natural persons is defined to exclude
proprietorships or partnerships. Damages may be proved
in the aggregate by statistical or sampling methods. The
bill contains a prohibition against the employment of ‘
private counsel on a contingent fee basis and a provision
for the award of reasonable attorneys' fees to prevailing
plaintiffs. '

The Department has supported the concept of a parens
patriae action limited to recovery on behalf of natural -
persons for violations of the Sherman Act. We have '
supported the damage calculation features of the bill.

We have opposed any provision which would alter current
procedures relating to private class actions. We have
taken no position on the prohibition against the use of
contingent fee arrangements, nor have we taken any
position on the awarding of reasonable attorneys' fees.

We do now have pending at OMB a response to a
letter from Congressman Hutchinson asking for our views
on the House bill. This letter would restate our previous
position, be silent on the contingent fee provision,
about which we have mixed feelings, and, consistent with
previous Department testimony favor discretionary awards
of attorneys' fees.

We understand that Representative McClory will

introduce an amendment, concurred in by the majority of
the Judiciary Committee, to remove any reference to . ..
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private class actions and to provide a procedure for
reducing damages from treble damages to actual damages
under certain conditions. We do not oppose this amend-
ment and so state in the proposed letter to Congressman
Hutchinson, a copy of which is attached.

Some, of the confusion in this area may result from
the fact that Title IV of S. 1284, the Omnibus Antitrust
Bill now pending in the Senate, also deals with parens
patriae concepts, but in a somewhat different way. For
example, the Senate bill would allow the recovery of
damages to the general economy of the State, a provision
we have consistently opposed. While I am confident,
based on representations of Senate staff, that the general
economy provision will be deleted from the bill during
full Committee markup, its continued presence and the
presence of some other slightly different provisions in
the Senate bill which exist in the House bill may be
causing a certain amount of confusion.

The Senate bill is now in markup, but it is not
expected to be voted on in the Judiciary Committee until
April 6. Our best information indicates that the House
bill, which is now on the floor, will be taken up this
coming Thursday. '

Thran E A

THOMAS E. KAUPE
Assistant Attorney General
Antitrust Division

Attachment
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Honorable Edward Butchinson
House of Representatives
Washington, D.C. 20515

- Dear Congressman Hutchinson: .

This is in response to your letter of February 18,

1976, to the Attorney General redguesting the Department's
views on H.R., 8532, the parens patriae bill. The views
of the Administration on this legislation were expressed

. by Assistant Attorney General Kaupar in his Sentember 25,
1975, letter to Chairman Rodino and in his testimony before

*  the House Judiciary Subcommittee on }Monopolies and Comrercial

Law on March 13, 1974, '

We have carefully considered the thoughtful objections
raised by your minority views in H. ZRap. 24~499 on the
Antitrust Parens Patrize Act. With the minor exceptions
noted below, hovwever, the Administration continues to believe

. that this legislation is desirable and supports its passaga.

The need for legislation which would authorize a state
to sue on bechalf of its citizens to.rezcover damages sus-
tained on account of violation of the antitrust 1avs, is
clear. Private treble damage actions authorized by Sectiom
4 of the Clavton Act provide a stronm daterrent against
antlcompetitive activities, esnecially price fi: inp and
other vner sz offenses. It has been 3ar“i"ular v effactive
in casss involving larsze purchasers, for these plaintiffs
are likely to have detailed avidence, a sufficiently large
econonmic stake to bear the inavitable risks of a lawsuit,
and the resources to meet thea costs of nrotracted and
complex litigation., However, the remedy has been less
effective in circumstances lnvolvinr miltinle transactions
of relativasly small size, partlcularly purchasas by ultinate
consuners of products thar mav cost as little as 25 or 30
cents. Such claimants weqerally laclk documentation of
purchases, have only a small amount at stake, and are
less likely to have either the sophistication or resources
necessary to prosacute their individual claims.
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Class action sults brought under Rule 23 of the
Federal Rules of Civil Procedure cannot overcome these
practical barriers to private antitrust suits involving
millions of dollars in damages but spread over a multitude
of plaintiffs. The Supreme Court has interpreted Rule 23
to require class named plaintiffs to assume the cost of
notifying all potential class m,nbers of the pendency of
the suit, see Hisen v. Carlisle % Jacquelin, 417 U.S. 156
(1974). 1In a Iarze number of such cases, the cost of
notification will be prohibitive, reaching hundreds of
thousands of dollars.

This legislation would thus provide a needed procedural
tool to insure that antitrust violators are prevented from
retaining illegally acquired profits merely by spreading
the effects of their unlawful conduct over a 1arga number :
of individval consumers.

The Administration does, however, onpose certain
features of H.R. 8532 as reported out of the Judiclary
Committee, As indicated in my letter of Sevtember 23,
1975, to Chairman Rodino, the Administration believes that
actions under this 1evislation saould be linited to the
recovery of damages from violations of the Sherman Act.

In addition, the Administration, conslstent with the
views expressed in my earlier testimonvy, opnoses any
provision in this lazgislation to change current vrocedures
relating to private class actions. Tﬁus we oppose the
languaqc in Szction 4D Whlch would exteﬂd the neasurenent
of damages provisions of H.R. 8532 to non-varens patriae,
private class actions. The Administration believes H.P.
8532 should be limited to the parens patrias concept.
itself and should not attempt to deal with private class
actions or procedures.

In this respect, we understand that Representative
WcClory will offer an amendwant, concurred in by the
majority of the members of the Judiciary Committee, which
would substitute a new Section 4D for that contained in
H.R. 8532 as revorted by the Judiciary Committee. The
amendment would, we understand, remove any reference to
private class actions in Section 4D, and would provide a
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procedure for the reduction of maximum damages available
against a defendant who has acted in good faith and without
reasonable grounds to believe that his conduct violated

the antitrust laws. The Adminlstration has no objection

to this proposed amendment.

Finally, the Administration, consilstent with previous
testimony by the Department of Justice, would £favor
discretionary, rather than mandatory, awards of attorneys
fees to the prevailing plaintiffs in antltrust cases brought
by persons other than tha federal goverament.

With these noted exceptions, the Administration strongly
supports passage of H.R. 8532. :

Sincerely yours,

THOMAS E. XAIPER
Asslstant Attorney fCeneral
Antitrust Division
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ecruary 13, 1576

A »

The Lonorable Edwerd i, Levi
Departmrent of Justice

+h and Constituticn, k..
Suite i1l
wasiincton, D.C. 20530

Dzar Mr. kttornsy Generval:

v On rezroary 10, 1976, the Fouse fnles Comuitree reversed its pricr action and

cranted & rule raiiing it in orger for the Fouse to consider LR, 8332, the

P A s g

parens patriae bill. The Comittee on the Judiciary had rerorted this hill

on Septemder 22, 1875, anc on Secteniar 23, 1875, Rssistant Rttormey Generzl
Xzuoer wrote to Chailrman Rodino indicating ceneral supoort for the rencorted
bill.

Since thet tire the bwsiness connmitv hes stroncly voiced coopoositicon ©o this
legislation. Tois ocoosition, in part, avozrently caused the Miles Comrities
to refuse to crant a rule, uniil Chaiwman Dodino made an extrzordinarv perscenzl
rlea to the Speaxer ang to the Puies Comitres.

In view of these recent dzvelogrents and in view of the billi's imminent
consicderation by the House, I wculc appreciate having vour views on this
important cuestion. Althougn the Cormittee made some irprovarents in the
lc::glslation, I still finé it unaccssteble for reasons stated in my minority
views to the recort, a cooy of wich is enclosed. ‘ )

With best wishes.

‘P'an.l--,_.....- - — i -‘Tiwf;;;‘“\
:. .:*--': . ""‘,.' ‘T*M: i {-. } (el \
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MAR 16 1976

THE WHITE HOUSE

WASHINGTON

March 16, 1976

MEMORANDUM FOR: JACK MARSH
FROM: ED SCHMULTSQQS'\
SUBJECT: Legislation Permitting State Attorneys

General to File Consumer Class Action
Suits (Parens Patriae)

ISSUE

The President decided at Tuesday's Senior Staff Meeting that the
Administration would oppose H. R, 8532 (parens patriae legislation)
which may be considered on the House Floor this week. This
position was communicated to the House Minority Leadership. We
need guidance on how to explain the Administration's opposition to
this legislation.

BACKGROUND

H. R. 8532 (parens patriae legislation) would authorize a state
attorney general to sue on behalf of the state's citizens to recover
damages that result from violations of the federal antitrust laws.

The legislation is intended to correct a perceived inequity in
antitrust enforcement, which presently is not as effective in
deterring violations affecting many small consumers as violations
affecting a few large purchasers of a product.

Assistant Attorney General Kauper expressed his support for parens
patriae legislation in March 1974 and reiterated this support in
House and Senate Judiciary testimony early last year., The
Administration (Justice, Commerce, FTC, OMB, etc.) developed
and communicated its earlier position on the legislation to the
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House Judiciary Committee last summer. This position would

have limited the scope of the legislation to violations of the Sherman
Act, and eliminated many objectionable features which remain in the
Senate version of this legislation. In the House, the Justice Depart-
ment urged passage of a parens patriae bill, so that the House could
then turn to consideration of the Administration's proposed amend-
ments to the Civil Process Act.

Congressman Rhodes and most of the Republicans on the House
Judiciary Committee have strongly objected to the parens patriae
legislation. Their position is that the state attorneys general will
use this autharity for political purposes and that the bill goes much
too far in dealing with the problem of inadequate consumer redress
for antitrust violations. We understand that Congressman Wiggins
and others may be introducing modifying amendments when the
legislation reaches the House Floor.

DECISION

The Administration will have to communicate the nature and
rationale for its opposition to H. R. 8532. Presumably the views
would be discussed with Justice before being communicated. The
main options are:

Option 1: Signal that the Administration is opposed in principle
to parens patriae legislation. (Tab A sets forth a
position on Option 1.)

Option 2: Express the Administration's opposition to the current
parens patriae legislation, but would agree to consider
substantial modifications that would narrow its reach.
Congressman Wiggins has been prepared to offer such
modifications on the House Floor (e.g., limitations to
price fixing or per se violations of the Sherman Act).
(Tab B sets forth a position on Option 2.)

Option 1 Option 2
Attachments
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Tab A

Administration Opposed to the
Principle of Parens Patriae

The Administration is opposed to Federal parens patriae
legislation.

The Administration does not believe a Federal legislative
remedy, which would establish revolutionary procedural
machinery for the calculation and imposition of treble damage
fines for violation of the antitrust laws, is desirable at
this time.

During the last two years, the Administration has sought
to improve Federal enforcement efforts in the antitrust
area. In December 1974, the President signed the Anti-
trust Penalties and Procedures Act which increased maximum
penalties from $50,000 to $1 million for corporations and
$100,000 for individuals.

Many years ago, when the maximum fine under the antitrust
laws was only $5,000, a good case could be made for more
effective class action suits where mandatory treble damage
awards to plaintiffs effectively supplemented the light
Federal penalty. Since that time, Congress has increased
the maximum fine tremendously--now over 200 times, in the
case of corporations, the maximum fine which existed in
1956. The Administration believes that mandatory treble
damage awards based on a new principle of statistical
aggregation of damages are no longer justifiable on the
grounds that Federal penalties are inadequate.

In addition to the deterrents under the present Federal
antitrust laws, most states have their own antitrust laws.
States could further amend these laws to authorize parens
patriae suits in their own courts. If a state legislature,
acting for its own citizens is not convinced the parens
patriae concept is sound policy, the Administration questions
whether the Congress should bypass the state legislatures

and provide state attorneys general with access to the
Federal courts to enforce it.

>, v
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Tab B

Administration Opposed to H.R. 8532 (Parens Patriae) in
‘ its Present Form

The.Admipistration opposes the present parens patriae
legislation. However, if major modificationswere made,
it would have no objection to enactment.

An acceptable bill would narrow the scope of parens patriae
legislation to price fixing violations or, at a minimum,

to per se violations of the antitrust laws. In addition,
the Administration is opposed to mandatory treble damage
awards in parens patriae suits, preferring instead a
provision which would limit awards only to the damages

that actually result from the violation. The Administration
opposes extension of the statistical aggregation of damages,
beyond parens patriae legislation, to private class action
suits. Finally, the Administration supports discretionary
rather than mandatory award of attorney's fees.

With these changes, the Administration would have no
objection to the enactment of H.R. 8532.

The Administration will continue to review its position
on antitrust legislation. Any further suggested Adminis-
tration amendments will be transmitted to the Senate,
prior to action on S. 1284.



ROBERT McCLORY OITMICT OFFICES
124 Disymcy, Tuimoms Kanx Coonry

Room 2R 150 Dxocrem Counr

Mmoo Congress of the United States i
JUGICIARY COMMITTEE ﬁnuﬁt nt mptlﬂmtaﬁhtﬁ o o
v, Jun:;pmmuv Wlashington, B.E. 20515 WAURSAN, TLLINOIS 60083

March 16, 1976 . McHERRY County COURTHOUSE

bDear Colleague:

The Antitrust Parens Patriae Act is scheduled for floor action
this Thursday. |f the House adopts an amendment which | will offer,
I will support it fully. My amendment shgGld make the bill more accept~
able to those Members of the House who aye concerned that, in its
present form, the bill might have adverfe économic consequences for
corporations found to have violated thé antitrust laws despite good
faith efforts to comply with those | '

antitrust laws. anies, treble damages in parens patriae
cases may well be unnecesgary and undesirable remedy. These are
not the companies which need to be punished. Significantly, in the
normal private damage\ case junder the antitrust laws, the trebling of
damages is intended to\pro¥ide an incentive for an injured person to
sue an antitrust violat The trebling of damages does not create
such an incentive in parens patriae cases, however, because the State
does not keep the damages it recovers for consumers. In good faith
cases, trebling is not needed.

My amendment, therefore, provides that there shall be single
damages in parens patriae cases where the defendant has acted in good
faith and treble damages only in those cases where the defendant has
not acted in good falth.

In addition, the amendment deletes the provision concerning aggre-
gation of damages in antitrust class actions other than parens patriae
cases. This provision Is extraneous to the parens patriae sections of
the bill.



sarch 16, 1976
Page 2

I would like to quote the views of the Administration's Assistant
Attorney General in charge of antitrust enforcement. Addressing himself
to H.R. 8532, Assistant Attorney General Thomas Kauper declared:

The Administration has taken a position in support of the
basic concept of permitting a State to sue on behalf of its
citizens for damages sustained because of violations of the
Sherman Act. H.R. 8532 would establish a workable mechanism
for assuring that those antitrust violations which have the
broadest scope and perhaps the most direct impact on consumers
do not escape civil liability...

The parens patriae concept, as embodied in H.R. 8532, is
both desirable and useful from the perspective of better
antitrust enforcement.

Finally, this legislation, as modified by my amendment, should
encourage full and fair competition -- which is the single most vital
ingredient of a free enterprise system.

Robert McClory
Member of Congress

RMcC:lir
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Charles Barrett called and dictated this telegram
(copy of which was sent to you but has not as yet

been received). (916~445-7075)
MARCH 16, 1976

PRESIDENT GERALD R. FORD
THE WHITE HOUSE
WASHINGTON, D. C.

ATTORNEY GENERAL YOUNGER OF CALIFORNIA HAS LONG

LED THE FIGHT FOR ANTITRUST PARENS PATRIAE LEGIS-
LATION. WE HAVE HEARD THAT YOU INTEND TO IMMEDIATELY
ANNOUNCE BOTH WITHDRAWAL OF ADMINISTRATION SUPPORT
AND AN INTENT TO VETO ANY SUCH LEGISLATION. WE
URGENTLY REQUEST THAT NO SUCH ACTION BE TAKEN AT
LEAST UNTIL CONSIDERATION OF COMPROMISE AMENDMENTS
AND AN OPPORTUNITY FOR REPRESENTATIVES OF THE NATIONAL
ASSOCIATION OF ATTORNEYS GENERAL TO PRESENT THEIR
VIEWS. THIS TELEGRAM IS BEING SENT ON BEHALF OF
CALIFORNIA ATTORNEY GENERAL EVELLE YOUNGER BY CHARLES
A. BARRETT, CHIEF DEPUTY ATTORNEY GENERAL.

(Signed) CHARLES A, BARRETT, CHIEF DEPUTY ATTORNEY GENERAL.

(Mr. Barrett said Mr. Younger was on vacation was
why he did not send the telegram.)




March 18

THE WHITE HOUSE
WASHINGTON

TO: ED SCHMULTS

¥FROM: JOHN O, MARSH, JR,

¥or Dirvect Reply

o g et

For Draft Response

XX For Your Information

oot

Pleasge Advise

March 18

THE WHITE HOUSE
WASHINGTON

TO: PHIL BUCHEN

FROM: JOHBN O, MARSH, JR,

For Direct Reply

For Draft Reaponse

XX For Your Information

.
S g

Pleass Advise
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