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TO 

FROM 

OPTIONAl. FORM NO. 10 
.IUI.Y 1873 EDITION 
GSA F"PMR 141 Cf'RI 101-II.S 

UNITED STATES GOVERNMENT 

Memorandum 
j 
John Marsh 
Counselor to the President 
The White House 

Attorney General Edward Levi 

MAR 15 1976 

DATE: March 15, 1976 

1(,_. 
SUBJECT: 

l 
SOICI-110 

Herewith the Antitrust Division's explanation of its 
present position. 

It would limit the provision to Sherman Act violations, 
would remove damages based on the general economy of the 
State, is equivocal on contingent fee arrangements and 
attorney fees, and would provide some limitation on treble 
damage awards. 

Attachment 

cc: Philip Buchen 
Counselor to the President 
The White House 

' \':': 
'. -~-. "'· 

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan 



ASSISTANT ATrORNI!:V GO.ERN.. 
ANTITRUST biVISION 

~~pnrlm.ettf n£ Wu~;fi~ 
~<t~lfitt.gfnn, l§LQI. 211530 

March 15, 1976 

MEMORANDUM FOR THE ATTORNEY GENERAL 

Re: House Parens Patriae Bill 

MAR 15 1976 

You have asked for a description of the House Parens 
Patriae bill and our position on it. 

The House bill would provide for the recovery of 
treble damages by a State Attorney General acting on behalf 
of "nattiral persons" in his state injured by any violation 
of the antitrust laws. The term antitrust laws is defined 
to exclude the Robinson-Patman Act and § 7 of the Clayton 
Act. The term natural persons is defined to exclude 
proprietorships or partnerships. Damages may be proved 
in the aggregate by statistical or sampling methods. The 
bill contains a prohibition against the employment of 
private counsel on a contingent fee basis and a provision 
for the award of reasonable attorneys' fees to prevailing 
plaintiffs. 

The Department has supported the concept of a parens 
patriae action limited to recovery on behalf.of natural 
persons for violations of the Sherman Act. We have 
supported the damage calculation features of the bill. 
We have opposed any provision which would alter current 
procedures relating to private class actions. We have 
taken no position on the prohibition against the use of 
contingent fee arrangements, nor have we taken any . 
position on the awarding of reasonable attorneys' fees. 

We do now have pending at OMB a response to a 
letter from Congressman Hutchinson asking for our views 
on the House bill. This letter would restate our previous 
position, be silent on the contingent fee provision, 
about which we have mixed feelings, and, consistent with 
previous Department testimony favor discretionary awards 
of attorneys' fees. 

We understand that Representative McClory will 
introduce an amendment, concurred in by the majority of 
the Judiciary Committee, to remove any reference to 



private class actions and to provide a procedure for 
reducing damages from treble damages to actual damages 
under certain conditions. We do not oppose this amend
ment and so state in the proposed letter to Congressman 
Hutchinson, a copy of which is attached. 

Som~ of the confusion in this area may result from 
the fact that Title IV of S. 1284, the Omnibus Antitrust 
Bill now pending in the Senate, also deals with parens 
patriae concepts, but in a somewhat different way. For 
example, the Senate bill would allow the recovery of 
damages to the general economy of the State, a provision 
we have consistently opposed. While I am confident, 
based on representations of Senate staff, that the general 
economy provision will be deleted from the bill during· 
full Committee markup, its continued presence and the 
presence of some other slightly different provisions in 
the Senate bill which exist in the House bill may be 
causing a certain amount of confusion. 

The Senate bill is now in markup, but it is not 
expected to be voted on in the Judiciary Committee until 
April 6. Our best information indicates that the House 
bill, which is now on the floor, will be taken up this 
coming Thursday. 

Attachment 

~~~~ THOMAS E. KAUPE 
Assistant Attorney eneral 

Antitrust Division 
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Ronorab le Em-1ard Hutchinson 
House of Reoresentatives 
Was~ington,·o.c. 20515 

Dear Congressman Hutchinson: 

This is in response to your letter of February 18, 
1976, to the Attorney General requesting the Department's 
views on H.R. 8532, the parens patri~e bill. The vieHs 
of the Administration on this legislation vrere expressed 
by Assistant Attorney General Kauoer in his Septen.ber 25. 
1975, letter to Ch~irnan Rodino and in his testimony before 
the House Judiciary Subcor.:mlittee on l!onopolies and Cor:m:ercial 
La"{v on Narch ld, 1974. 

We have carefully considered the thoug~tful objections 
raised by your minority vie~vs in H. '].ep .. 94-499 on the· 
Antitrust Par~ns Patri~e Act. ~Jith the ~inor excePtions 
noted belo~·T, hm~ever, the Administration continues· to believe 
that this ler,islation is desirable and supports its passage • 

The need for legislation Hhich ";<Tould aut:-torize a state 
to sue on behalf of {t~ citizens to.r~c~ver damascs sus
tained on account of violation of the a:1titrust la":JS, is 
clear. Privata treble daffiage actions aut~orized by Section 
4 of the Clayton Act urovide a at!:"ong d2terrent af-!;ainst 
antico~etitive activities, es~ecially price fixin~ and 
other Per se offenses. It 'has been partic~Jlarl v effecti ~.re 
in cases-involviag lar~e purchas.ers, for these ?laintiffs 
are likely to have detailed evidence, a sufficiently larGe 
economic stake to b~ar the inevitable risks of a laasuit, 
and the resources to meet the costs of nrotracted and 
col'lplex litigation. Hm·lever, the re::1edy has been less 
effective in circui'!lstances involving r.1ultb,le tra~1sactions 
of relatively small size, particularly purchases ~y ulti!'late 
consU!'lers of prod•.1cts that m.'3.'' cost as littl~ as 25 or 30 
cents. Such clainants generally lacl~ docu.:!lentation of 
purchases, have only a snall a::1ount at sts!{e, and are 
less likely to ha .. ..re either the sophistication o-r resources 
necessary to prosecute their individual claios. 



Class action suits brought under Rule 23 of the 
Federal Rules of Civil Procedure cannot overcome these 
practical barriers to private antitrust suits involvin~ 
millions of dollars in dama~es but soread over a multitude 
of plaintiffs. · The Supreme '·'court hns interpreted Rule 23 
to require class named plaintiffs to assmne the cost of 
notifying all potential class members of the pendency of 
the suit. see Eisen v. Carlisle ~ JacQuelin, 417 U.S. 156 
(1971•). In a larga number of such cases :--t"he cost of 
notification will be prohibitive, reachin~ hundreds of 
thousands of dollars. 

This· legislation would thus provide a needed procedural. 
tool to insure that antitrust violators are prevented from 
retaining.ille~ally acquired profits merely by spreading 
the effects of their unh:::c:vful conduct over a large nuMber 
of individual consumers. 

The Ad.-rninistration does, hot;ever, op?ose certain 
features of H.R. 8532 as reported out of the Judiciary 
Committee. As indicated in my letter of Seute:nber 25, 
1975, to Chairman Rodino, the Administration believes that 
actions under this le~islation should be linited to the 
i:ecove.ry of da-:::ages from violations of the She~an Act. 

In addition, t'!:le Ad.-ninistration, consistent ,.,ith t~1e 
vie-.:·7S expressed in my earlier testimony, opposes any . 
provision in this le~islation to chan~e current procedHres 
relating to private class actions. TI1us, we oppose the 
language in Section 4D vThich \·7ould e:.cte11d the ::v~.asurer:1ent 
of da~ages provisions of H.R. 8532 to non-uarens patriae. 
private class actions. The Ad~inistration believes H.R. 
8532 should be limited to the parens patriae concept. 
itself and should not attempt to deal ·Hith private class 
actions or procedures. 

In this respect, 'tV'e understand that Representative 
HcClory l·7ill offer &1 anendr:lent. concurred in by the 
majority of t'!le members of the JudiciarJ Cotl::5:li ttee. which 
would substitute a ne't·T Section 4D for that contained in 
H. R. 8532 as renorted by the Ju_diciary Cor:nittee. The 
amendment \·1ould, 't·le understand, remove any reference to 
private class actions in Section 4D, and "10uld provide a 

2 



procedure for the reduction of maximum dama3es available 
against a defendant Hho has acted in ~ood faith and Hithout 
reasonable grounds· to believe that his conduct violated 
the antitrust l~1s. The Administration has no objection 
to this proposed ·~~endment. 

Finally. the Administration. consistent t<Tith previous 
testimony by the Department of Justice, ,;.;ould favor 
discretionary, rather than mandatory, m·1ards of attorneys 
fees to the prevailing plaintiffs in antitrust cases brought 
by persons other than the federal gove~ent. 

With these noted exceptions, the Administration strongly 
supports passage of H.R. 8532. 

Sincerely yours, 

Tl10~1AS E. KAUPER 
Assistant Attorney General 

Antitrust Division 

• 
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2336 HOUSE OFriCC: BUILOING 
PHON£:: (ZOZ) ZZS-3761 
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STANDARDS OF OF..- .CIAI.. C.O"-OUCT 

Mf<S. A. C. SCH:.JI..TZ 

"--JtoUtii:;:'HATaY.t A!.s.!$TA.*1.'"f 

On .re;:;r.;ary 10, 1976, t';1.e f::Ouse fules Ccr:!ri.t't:ee re"..rersee its prier actio::: a.:·,::. 
gra."lteC. a r:ule :r.a::ing it .i.."1 oraer for t...1;.e Eo'.lse to cor.:Sider :-::. R. 853 2, · t!:e 
pare.'ls pa.triae bill. 'r:ne Ca."'.T:''ittee en t."le Ju6.icia.!:;:' ::a~ re::o:::teC. t-:..J.s ?::-ill 
on S:ptelT.Der 22, 1975, and 0..11 Se:;::te-.;;:e= 25, 1975, 1'-:.Ssis~t l':ttorney C':::e~=.: 
!\e.u_:;x=r \·.:rote to Cha.i..J::rua...'1 F::X:ino inOicating qe..l1eral sup::c.:::t for the rexr~.:l 
bill. 

Since t.i-}at tir:e me O..!Si::ess ~.I'~ ... y has strcn?l:r voie€:C Ci?t:X)Si tic:-1 t':) t:=.is 
legis1atio:l. 'Iiris o:;?:;x::>si::ion, .i.."'l p?..!:t, apoarently cause:i t.'!e rules C.cr:r:'it~ee 
to refuse to qran.t a rul.:, u.-~~il C!:a; :r:rra."l ibclino P..ade a."l ex~c.o~~La:.--y ,!Y"'...::-So!:~l 
plea to tl;e Sp:=a:;.,:er and to t."-12 lliles Co.T..i tree. 

L"1 vie.v- of t:'lese r-eee:nt azvelo.tA.c.:""lts and in vie-.. 1 of tbe bill 1s L;;r:::ir;e."!t 
o::>nsiCi.::ration by t.~e House, I ,,--:;:J.lc appreciate r;.aving yoo.1r vie;-;:s on ~-:us 
important gv.estion. .F.lthough t..'le Ccrr::::':ittee !ilade sane !G?rcv-:!r.er:.ts in t"':e 
legislation, I still find it unacce.?t.::':Jle for reasons stated ir.. ny rn.inor=.ty 
vie>-.'S to t.'le re;:ort, a CO?Y of t·;:ric.:.": is e.--:.close::.. 

'i':it..l} best \·:isl12s. 
I 

/ 
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MAR 16 1976 

THE WHITE HOUSE 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

ISSUE 

WASHINGTON 

March 16, 1976 

JACK MARSH 

ED SCHMULTS~ 
Legislation Per·mitting State Attorneys 
General to File Consumer Class Action 
Suits (Parens Patriae) 

The President decided at Tuesday's Senior Staff Meeting that the 
Administration would oppose H. R. 8532 (parens patriae legislation) 
which may be considered on the House Floor this week. This 
position was communicated to the House Minority Leadership. We 
need guidance on how to explain the Administration's opposition to 
this legislation. 

BACKGR ND 

H. R. 8532 (parens patriae legislation) would authorize a state 
attorney general to sue on behalf of the state's citizens to recover 
damages that result from violations of the federal antitrust laws. 

The legislation is intended to correct a perceived inequity in 
antitrust enforcement, which presently is not as effective in 
deterring violations affecting many small consumers as violations 
affecting a few large purchasers of a product. 

Assistant Attorney General Kauper expressed his support for parens 
patriae legislation in March 1974 and reiterated this support in 
House and Senate Judiciary testimony early last year. The 
Administration (Justice, Commerce, FTC, OMB, etc.) developed 
and communicated its earlier position on the legislation to the 
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House Judiciary Committee last summer. This position would 
have limited the scope of the legislation to violations of the Sherman 
Act, and eliminated many objectionable features which remain in the 
Senate version of this legislation. In the House, the Justice Depart
·ment urged passage of a parens patriae bill, so that the House could 
then turn to consideration of the Administration's proposed amend
ments to the Civil Process Act. 

Congressman Rhodes and most of the Republicans on the House 
Judiciary Committee have strongly objected t6 the parens patriae 
legislation. Their position is that the state attorneys general will 
use this authcrity for political purposes and that the bill goes much 
too far in dealing with the problem of inadequate consumer redress 
for antitrust violations. We understand that Congressman Wiggins 
and others may be introducing modifying amendments when the 
legislation reaches the House Floor. 

DECISION 

The Administration will have to communicate the nature and 
rationale for its opposition to H. R. 8532. Presumably the views 
would be discussed with Justice before being co·mmunicated. The 
main options are: 

Option 1: 

Option 2: 

Attachments 

Signal that the Administration is opposed in principle 
to parens patriae legislation. (Tab A sets forth a 
position on Option 1. ) 

Express the Administration's opposition to the current 
parens patriae legislation, but would agree to consider 
substantial modifications that would narrow its reach. 
Congressman Wiggins has been prepared to offer such 
modifications on the House Floor (e. g., limitations to 
price fixing or per se violations of the Sherman Act). 
(Tab B sets forth a position on Option 2. ) 

Option 1 -------- Option 2 ----------



Administration Opposed to the 
Principle of Parens Patriae 

Tab A 

The Administration is opposed to Federal parens patriae 
legislation. 

The Administration does not believe a Federal legislative 
remedy, which would establish revolutionary procedural 
machinery for the calculation and imposition of treble damage 
fines for violation of the antitrust laws, is desirable at 
this time. 

During the last two years, the Administration has sought 
to improve Federal enforcement efforts in the antitrust 
area. In December 1974, the President signed the Anti
trust Penalties and Procedures Act which increased maximum 
penalties from $50,000 to $1 million for corporations and 
$100,000 for individuals. 

Many years ago, when the maximum fine under the antitrust 
laws was only $5,000, a good case could be made for more 
effective class action suits where mandatory treble damage 
awards to plaintiffs effectively supplemented the light 
Federal penalty. Since that time, Congress has increased 
the maximum fine tremendously--now over 200 times, in the 
case of corporations, the maximum fine which existed in 
1956. The Administration believes that mandatory treble 
damage awards based on a new principle of statistical 
aggregation of damages are no longer justifiable on the 
grounds that Federal penalties are inadequate. 

In addition to the deterrents under the present Federal 
antitrust laws, most states have their own antitrust laws. 
States could further amend these laws to authorize parens 
patriae suits in their own courts. If a state legislature, 
acting for its own citizens is not convinced the parens 
patriae concept is sound policy, the Administration questions 
whether the Congress should bypass the state legislatures 
and provide state attorneys general with access to the 
Federal courts to enforce it. 

-~9' 
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Tab B 

Administration Opposed to H.R. 8532 (Parens Patriae) in 
1ts Present Form 

The Administration opposes the present parens patriae 
legislation. However, if major modificationswere made, 
it would have no objection to enactment. 

An acceptable bill would narrow the scope of parens patriae 
legislation to price fixing violations or, at a minimum, 
to violations of the anti trust la~vs. In addition, 
the stration is opposed to mandatory treble damage 
awards in parens patriae suits, preferring instead a 
provision which would limit awards only to the damages 
that actually result from the violation. The Administration 
opposes extension of the statistical aggregation of damages, 
beyond parens patriae legislation, to private class action 
suits. Finally, the Administration supports discretionary 
rather than mandatory award of attorney's fees. 

With these changes, the Administration would have no 
objection to the enactment of H.R. 8532. 

The Administration will continue to review its position 
on antitrust legislation. Any further suggested Adminis
tration amendments will be transmitted to the Senate, 
prior to action on S. 1284. 
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The Antitrust Parens Patriae Act is sch uled for floor action 
this Thursday. If the House adopts an amen 9t which I will offer, 
I will support It fully. My amendment sh 14 make the bi11 more accept
able to those Members of the House who a e ~oncemed that, in its 
present form, the bil J might have adver e "$conomic consequences for 
corporations found to have violated t ~htitrust Jaws despite good 
faith efforts to comply with those 1 · 

/ 

When companies wl11fu11y viol t/ the antitrust Jaws (e.g., by 
I 11ega11y fix· g prices), the tre l~ng of damages is an entirely 
appropriate r dy in a parens p ~riae case where the State attorney 
general is suin on behalf of 

Many compan er hand, may tnadvertantly violate the 
antitrust Jaws. r these c anies, treble damages in parens patriae 
cases may well be unnece ary and undesirable remedy. These are 
not the companies w ich nee to be punished. Significantly, in the 
normal private damag case nder the antitrust laws, the trebling of 
damages is intended to pr ide an incentive for an injured person to 
sue an antitrust violat The trebling of damages does not create 
such an Incentive in parens patriae cases, however, because the State 
does not keep the damages it recovers for consumers. In good faith 
cases, trebling is not needed. 

My amendment, therefore, provides that there shall be single 
damages in parens patriae cases where the defendant has acted in good 
faith and treble damages only in those cases where the defendant has 
not acted. in good faith. 

In addition, the amendment deletes the provision concerning aggre
gation of damages in antitrust class actions other than parens patriae 
cases. This provision is extraneous to the parens patriae sections of 
the bill. 

--. 
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i'1arch 16, 1976 
Page 2 

I would like to quote the views of the Administration's Assistant 
Attorney General in charge of antitrust enforcement. Addressing himself 
to H.R. 8532, Assistant Attorney General Thomas Kauper declared: 

The Administration has taken a position in support of the 
basic concept of permitting a State to sue on behalf of its 
citizens for damages sustained because of violations of the 
Sherman Act. H.R. 8532 would establish a workable mechanism 
for assuring that those antitrust violations which have the 
broadest scope and perhaps the most direct impact on consumers 
do not escape civil liability ••• 

The parens patriae concept. as embodied in H.R. 8532, is 
both desirable and useful from the perspective of better 
antitrust enforcement. 

Finally, this legislation, as modified by my amendment, should. 
encourage full and fair competition-- which is the single most vital 
ingredient of a free enterprise system. 

RtkC: I r 

Robert 
Member 

' 
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Mr. Hartmann: 

Charles Barrett called and dictated this telegram 
(copy of which was sent to you but has not as yet 
been received). (916-445-7075) 

MARCH 16, 1976 

PRESIDENT GERALD R. FORD 
THE WHITE HOUSE 
WASHINGTON, D. C. 

ATTORNEY GENERAL YOUNGER OF CALIFORNIA HAS LONG 
LED THE FIGHT FOR ANTITRUST PARENS PATRIAE LEGIS
LATION. WE HAVE HEARD THAT YOU INTEND TO IMMEDIATELY 
ANNOUNCE BOTH WITHDRAWAL OF ADMINISTRATION SUPPORT 
AND AN INTENT TO VETO ANY SUCH LEGISLATION. WE 
URGENTLY REQUEST THAT NO SUCH ACTION BE TAKEN AT 
LEAST UNTIL CONSIDERATION OF COMPROMISE AMENDMENTS 
AND AN OPPORTUNITY FOR REPRESENTATIVES OF THE NATIONAL 
ASSOCIATION OF ATTORNEYS GENERAL TO PRESENT THEIR 
VIEWS. THIS TELEGRAM IS BEING SENT ON BEHALF OF 
CALIFORNIA ATTORNEY GENERAL EVELLE YOUNGER BY CHARLES 
A. BARRETT, CHIEF DEPUTY ATTORNEY GENERAL. 

(Signed) CHARLES A. BARRETT, CHIEF DEPUTY ATTORNEY GENERAL. 

(Mr. Barrett said Mr. Younger was on vacation was 
why he did not send the telegram.) 
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March 18 

THE WHITE HOUSE 

WASHINGTON 

ED SCHMULTS 

JOHN 0. MARSH, JR, 

For Direct Reply 
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TO: 

FROM: 

Pleasr; Advise 

THE WHITE HOUSE 

WASHINGTON 

PHIL BUCHEN 

March 18 

JOHN O. MARSH, JR, 

____ For Direct Reply 

_____ For Draft Rertponse 

--.:._~For Your Information 
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