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THE WHITE HOUSE 

WASH I N'GTON 

May 3, 1976 

MEETING WITH ATTORNEY GENERAL LEVI TO DISCUSS 
ADMINISTRATION'S POSITION ON ANTITRUST LEGISLATION 

I. PURPOSE 

n; 7 " 1 7 

ei6 
2:00p.m. (30 minutes) 
The Cabinet Room 

From: Edward c. Schmults ~ 

To discuss Administration's position on pending 
antitrust legislation. 

II. BACKGROUND, PARTICIPANTS & PRESS PLAN 

A. Background: On April 6 the Senate Judiciary Committee 
completed mark-up on the Hart/Scott Antitrust Improve­
ments Act (S. 1284). In the House, three of the major 
provisions of S.l284 are being considered in separate 
legislation. The so-called parens patriae bill has 
been passed and the Civil Process Act amendments have 
been approved by a House Judiciary Subcommittee. 
On April 2 Senators Hart and Scott met with Justice 
Department and White House Staff to urge Administration 
support for their legislation and to determine possible 
areas of compromise. We reemphasized the views 
expressed in your letters to John Rhodes on parens 
patriae and Peter Rodino on the Civil Process Act 
Amendments. We are being urged by Senators Hart 
and Scott to enter into negotiations aimed at 
producing an acceptable bill. (See summary of 
current status in memorandum at Tab A) 

B. Participants: The Attorney General, Assistant Attorney 
General Thomas Kauper, Philip Buchen, Max Friedersdorf, 
James Lynn, Jack Marsh, Bill Seidman, Ed Schmults. 

c. Press Plan: None. Meeting not to be announced. 
White House Photographer Only. 

Digitized from Box 4 of The John Marsh Files at the Gerald R. Ford Presidential Library
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III. TALKING POINTS 

1. The purpose of this meeting is to review the 
status of antitrust legislation currently before 
the Congress and decide what approach we should 
take in working with the Congress. 

2. Perhaps Ed Schmults should begin by providing us 
an overview of the present congressional activity 
in this area. (Chart at Tab B will be distributed 
for discussion.) 

2 
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SUBlJECT: ss 

This memorc:md'.tlTt outlines tho st.atus of omnibus anti·trur:>t 
legislation pending before the Congress and request.s your 
guidance as to how we should proceed. 

The Administration has in the past been the champion of 
vigoJ~ous anti trust. en forcernen t. and reducing govc~rnn'.ent 
regulation ,,,hile Congress has largely been playing "catch··· 
up" b:.1ll. I:c:c.:::;nt:1y the st:::'1t:ion':;;;~ pos5L.Lve 2nti­
trust policy has been criticized by Members of Congress 
and others bcc3usc of our position on antitrust legislation 
befo:t:-c t~hc Con.grcss. (See attached let·ter from Chairmt:w. 
Rodino at Ta.~ A.) 

Nevertheless, Senators Hart and Scott, as a culmination 
of years of work, are an.xious to see important antitrust 
legislation enacted into law this year and are anxious 
to work \·lith the J.1dministro.tion to arrive at an acceptable 
bill. 

Status of the l<ltion 

On April 2, Senators Hart and Scott met with White House 
senior staff to urge firm Administration support for the 
legislation and to determine possible areas of compromise. 
Ne outlined to t~hem t.he Administration's objections to 
this legislation and reemphasized the views expressed in 
your letters to John .Rhodes on parens pat.riac and 
Peter Rodino on the CID bill (see 'l'ab B). Shortly there­
after, on April 6, the Judiciary CoMnittee completed mark-up 
on its legislative proposal, the Hart-Scott Antitrust 

;-~To~~. 
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Improvements Act (S.l2R4). In ~he course of that mark­
t!.]J, both Senators referred to the \'ihi te House~ nceti ng and 
indicated t~heir bel f that ~:;ui table ne i at ions could 
begin soon after the mark-up. They stressed flexibility 
and a desire to accommodate Administration views. 

In the House, three of the major provisions of 5.1284 are 
being considered in separate legisl~tion. Following your 
letter to l'Hnority Leader 1\hode~> on the parens patriae 
legi ation, the Ilouse pasr-"od this bill, but modi ed it 
to re ect some of your reservatio11s concerning specific 
provisions. 'J'he HoUf3e Juclicir~ry Cor.lmi ttee 'dill soon take 
up the Administration 1 s proposed amendments to the Civil 
Process Act. Your March 31 letter to Chairman Rodino 
ur~red favorable conr:Oideration of this lc~gislation and 
requested the Department of Justice to work closely with 
the Co~nittee on this bilJ .. 

Following action on the Civil Process Act amendments the 
House Judiciary Committee is also expected to consider 
premerger noti ation and mandatory stay l slation. 
The Senate bill has a similar provision. 

On March 31, Justice, Treasury, Commerce and the FTC agreed 
on a position on the major provisions of the Senate and 
House legislation. We have compared this position with 
the biJ.l reported from the Senate Judiciary Committee on 
April 6 and believe that it VlOuld be possible to negotiate 
an outcome close to this position. It is probable that if 
legislation is enacted, it will be an omnibus b 1. There­
fore, we are outlining below the main features of this 
bill. 

1. Parens Patriae. Any such omnibus legislation probably 
would include ·a modified parens patriae provision as 
both Houses are determined to make parens a condition 
for enactment of the Administration 1 s civil process 
bill. Your March 17 letter to Minority Leader Rhodes 
expressed serious reservatj.ons regarding the basic 
principle of parens patriae, which allows state attorneys 
general to seek damages in Federal courts as a result 
of Federal antitrust violations. 

In addition to your problems with the basic concept 
of parens pat:riae 1 there are other major points of 
difference between the Administration's position 
and the legislation being considered in the Congress. 
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'l'be current Senate ver~d.on 'of parens patriae; 11 
is a significantly broader bill than which recently 
t)<lSf~C:.~c] the ll0l1Se. rl'f1e SE:·rlat:e bill ClS i·L no\·7 st.Elrlc)_s is 

subject to the same cri isms we l1ave directed at the 
House bi 11. Hever the less, it seem~> quite 1ike1y that 
substantial a;:1endmcnts in this provision could be:! 
accepted by the Senate. 

Negotiable areas of tance to the Administration are: 
limitation of scope to price fixing, elimination of 
statist al aggre~~tion-in private.class actions, 
reduction to si le damages, prohibition of cont gency 
fees and discret onary rather than mandatory award of 
attorney's fees. For a further discussion of these 
issues, see Tab C. 

2. Antitiust Civil Process Act Amendments. The Senate and 
s are mos:t -resr)ect~s--corn}321tible vli th the 

stration•s position. 

The Administration favors de ting the use of the 
expanded civi.l process powers in regulatory agency 
proceedings. It is anticipated that the House will 
delete this provision. 

The Administration also seelts exemption of information 
obtained through this process from publ disclosure 
under the Freedom of Information Act. Although it is not 
clear that suc}·l an excntJ?t.ic~11 is 11ecessarj', n1any bus sses 
fear the possible applicability of the FOIA. The Senate 
may reluctant to grant such exemptions, and it may be 
easier to achieve the exemption in conference. 

Also, the Justice Department opposes a recent amendment 
in the Senate bill which would require them to reimburse 
third parties for expenses incurred in an antitrust 
investigation. 

There appears to be a good chance that these modifica­
tions 11 be accepted. However, there will be some 
business opposition t_o the Civil Process Act amendments. 
Bill Seidman's memorandum to you on this subject is at 
Tab D. 
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3. Prcrnercp;r Notification ond St In additiun 
to c:£;tabl s ng a prcrnr:::rgcr not pro t 
Sena.tcc Lill creates an a.utomatic :injunc on st 
mergers which are challenged by Federnl enforcement 
agencies. The inistration has stated its oppositi.on 
to any H provision, whiJ.c reaffirming s support 
for a properly mo~ified pre-merger notification procedure. 
The final Senate mark-up provides t if a is 
challenged by the Government, coMnunication of the merger 
may be stayed until ,the court. sues u. decision on a 
request a preliminary injunction. However, the 
stay can not exceed 60 days. 

The burden would be on the defendant to demonstrate why 
a preliminary june should not be issued. Senator 
Scoti: has indic.:.ttcd a llingness to narro•d this furt.her 
by shi ng the burden of proof from the fondant to 
the Government and to reducing the stay per 

The House will cons:ider a similar provision. Although 
there j_s strong support for some such provision, the 
Administration has been against any automatic 
provision. 

4. Miscellaneous Amendments. The Senate bill so contains 
a var e o s provisions but the Adminif::tra-
tion only supports a provision which would amend Section 7 
of the Clayton Act (me ers). s change is necessary 
because of a recent Supreme Court decision limiting the 
scope of Section 7 of the Clayton Act to reach only 
violations "in" rather than "affect g" interstate 
comme1~ce. The hdministration continues to oppose 
expanding the scope to other sections of the Clayton 
Act and the Robinson-Patman Act. 

The Administration also opposes a provision which would 
authorize dismissal of cla or de es of any party 
who relies upon foreign statutes to justify a refusal 
to comply with a discovery order. The Justice Department 
vlOuld also like to modi a provision requiring mandatory 
award of attorney's fees injunctive relief under the 
Clayton Act. Justice pre s discretionary awards. No 
similar miscellaneous provisions are likely to be 
considered in t.he House. 
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'lly, the E;cnate omnibus bill 
ns a collc:ct on of as:-:crt.ions and conclusions 

about tbe commi tmcnt. of thL; country to a free cn.terprise 
system, the decline of competition as a result of 
oligopoly and monopoly, and the positive impact of 
vigorous D.nti trust enforcement. It has been criticized 
as not being based on economic consensus nor logically 
connected to the 1 matters dealt with in the 
body of S.l284. The istration previously taken 
uo position on this provision. 

Although some of least supportable language l1as 
been el Senate mark-up, the Adminis 
would favor the cJ. nation of this policy statement. 
Hov;ever, the Dep<n~tnrcmts do not vievJ further r:todificat 
or cl ation as t as the modification of 

ions of the bill which are 
cred above. l',ttached oi.: Tab E is a table summarizing 

the various provisions of the House and Senate bills. 

At this s , we have the following options: 

1. Do not corr~romise the present Administration position. 
2. ate v:i th the Senate t:o try to uce an 

acceptnbJe bill prior to a Senate floor vote early 
next. month. 

·3~ Schedule a meeting to discuss these options. 

'rhe first option has a number of risks. If the Administration 
takes no action, then it is likely that the Congress will 
pass an unacceptable bill thus generating ssure for a veto 
sometime this sun~er. On the other hand, is some e 
that 1\dminist:.ration silence at this t.irne could slow down 
the legislation in boJch Houses so that legisla-tion would 
not be enacted. For , an effort to libuster the 
bill in the Senate is possible. 

Option 2 could substantially increase the chances of Congress 
passing an acceptable bill. 1\li t.h yom~ , it is 1 ly 
that the White House staff and the Justice Department can 
work with Senutors Hart and Scott to to desirable 
amendments prior to a Senate vote early next month and 
avoid undesirable amendments on the Senate floor. 'rhis 
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op-tion also help ~:;timulat_c U1e House to move on the 
Civil Process Act amendments anD an n e prernerger 
notification bill. 

Opt~ion 3 recommends a policy meetinq on this subject, prior 
to ycnn· choosing bebv-een ions 1 and 2. I'Je believe that, 
in li of the complexity of the issues and th0 highly 
fluid cu.l environmcmt, v.'e should meet w:i.. th you u.s 
soon as possible. 

Decision: 

Option 1: 

Option 2: 

Option 3: 

Do not compromise Administrat position until 
Senate and House conference a bill 
(Supported by 

Work aff ly with Senators Hart and 
Scott to try to produce an ace able bill 
prior to a Senate floor vote next 
month (Suppo.r by 

Schedule a meeting 
(Supported by 
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I \·7.35 cxtrc::;r~ly clistre~_;sed to learn toclay thot you lnve •viithdr.::!'<:-:1 
your Ad~inistration's c~rcfully articulated and frequently repeated support 
for H.R. 8532, the /\l1t:jtrust Enforce1uent Improve:nent Act (1\Jrens Patriae). 

In E1Y judg:::..::nt, enactment of this bill 1wuld constitute unCJ.ucstio:1--
ably the r.o~;t sJ.gnifica·1t contribution to antitrust enforcr:1n2nt and tl1e 
deterrence of widcspre2d antitrust violations in more than a quart2r century. 

The hasic prc:-:ise of the bill is that 1:1any if not mc·st antit:rust 
violations l12Ve tht:-h· princip~1l ir:-,p.-:Jct upon the consur;wr, \.Jho p::tys ;;:~ne for 
goods and services thzm he vmulcl if there Hc~re free and open <:Ol'lpt:t:i_t:ion. 
The need for the bill r:rises because under our prr~scnt ;::;ntitrust enforccT:<ent 
scheme, the consuwer l12s no effective n1ecldnisn for ~.;ccking rl'drcss, in 
light of t1H: sr::all value! of :Lnclivirlual claims and tl1e enon:~ou:; cost 3.nd 
coillplcxity of antitrust liti~ation. As a result, many violations go unpun­
ished &nd corporate violators reap -- and retain -- billions of dollars in 
illegal profit~ every year. 

The bill ~ould fill this enforcement void by empowering state 
attorneys general to bring antitrtJst suits on behalf of consumers in their 
states injurcJ by antitrust violations. It would create no new substJnlive 
antitrust liability. It would merely provide for the first ti~e an cffccti~2 
mechanis~ for tl1c vindication of existing consumer claims and the enforcc~2nt 
of long-st2~ding policy. 

The c2se fc,r this bi11 h::s been n.~dc rC'pc·;:l!.ellly and most pct-sua­
sive>ly by 2uthorizcJ rc;or<~~-;cnlat ivcs of your m.-n ,\J,•Linist ration. On ~-!arc:. 
18~ 197!1> Thana~:; E. ~:<'u~h~r, ,\ssi~~tant Attorney C-:>n(·ral i.n charge of the 
Antitrust Division, testified g~nerally in favor of an ~arlier version of 

...... ·.,,- '' '\ ."' "• . '- . .. ~' I, • 
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l{.R. 05J2. lle :_;ugJ~c~-:;tr:.-d a rn.:li;~f~r of ;n~.:-:ndEJ(~.nts't ~:any of- \;lLi.ch \-~~ere 

incorpor:1~·cd 5.ri tl:L' dr;lft .-;~J;n·c!'..!CU by ti1e liou~;~ Jiicliciary Co:·::;dttcr' on 
Jnly 211, 19..75. The: i\drdnistr.1tion's 'vi.r··viS rc·;::Jrdin;~ the Co.::mittcc bi11~ 
tl1c prcr;cnt l!.R. 8532, • .. :crt~ soug!tt ag::t.i.n fo]lo>.'Ll;~ Corr'r:dt:t.ce ::tc:t:i.o:1. 
Onc0. ;o~;ain, 1-lt-. l~;wper \;as fort:ln:ight in hi.~; SUI)pon: of U1c 1nc·asure. 

In a l e t t f! r to m c. <lzl t c d S c ;) t 2 ;:; LJ c r 2 5 ~ 1 9 7 5 , H r • K a c p e r s L a t c d : 
,)> 

The Adrninistratio~1 has tokPn a position in suppor• of 
the basic concc?t of pendtt:Lng a State to sue on bch2lf 
of its citizens for cL:liTIL1(;CS snst<:Jincd hec<ltlsr: of "ioJ<J.tions 
of the Shen;;aa Act. H.R. 8532 \·!Ould establish a 'orL<lb1c 
mechanism for assuring that those antitrust viola ions 
which 112.ve the bro~!clcst scope and perhaps the rnos·- direct 
impact on consu~ers do not escape civil li?bility. 

Mr. Kauper went on to suggest one or two aJ~~ndmen~s designed to 
strengthen the er1forcement potential of H.R. 3532, concludi 1g: 

Hhilc \.Je think tbe further re.finei'lent~; su2;f3csted 1bovc 
\vould strengthen the b:i.ll, •.:e \-wuld still uq;e en ~c tw:nt 
of this legislation. 

Hr. Kauper's letter r;~<~dc it cle2.r t1wt this "\v.:l~> t~1e matun~ and 
considered position of the entire Administration: 

The Office of .:·lnn~gc;:;cnt <1nd Bur1get has adviseo t'Iis 
Departr;;c.nt: that it i1r1s no objection to the submis .:Lon 
of this report fro:;-1 t1:e stc-mdpoint of th2 Adr;~inis :ration's 
pro graB. 

, 
l.Jithin t!1e last nonth, h'hi1e testifying on <motr1ec rr.atter~ ~!r. 

Kauper \-:ent out of his • ... -ay to pr2.ise H.R. 8532 2nd the Ju<H :iary Cor:-,mittee's 
cant ribu tion to antitrust e11E or c0:~en t in reporting it to tl• ! House. 

{ 

. Thesf! vie,,·s \·:ere echc:ed recently in a significc:mt speech by Deputy 
Assistant Attorney G0ncral Joe Sims, ~ho stated in Dall~s, ''exas, on Febru3ry 
27, 1976 that "as \.;e put ::-.ore rcsouccs into the field, \·.'2 continue! to find 
that price-fixing is a cor:-L'cn busi.nE~ss practice." Poiniing to the need for 
pending legislation to provide greater antitrust enforcement capability, x~. 
S irns \!en t on: 

Strangely enat~gh, \.:hile the bus i.ncss co:.Jr~mnity is taking 
a strong public s~.:::;;d for free enter11ri.sc a~; a co!1ccpt, 
it is also ~~;.")<.:n!:i:-!3 3ll C'n,w.-.,-,'.!5 ll'bbying effort in .1n 
attc;-;]pt to cJ,~Jay, to cut hack or to prevent tlH; p3SS<~ge 
of such lC'gisL2t:ic:1. 

And so o.gain, ti1.:~ c-2ll for a return to free 
takes on a so:c-.;'.\~1a t 1:o 1 h··"' ring. 

· .. 
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The /,(lministratj_on's :~upp~Jr t for. the prov:j~.don:; of ll.R. ().532 
h::~s lil:c~v:L;e h'~l'<J repr-;<tc·dly e>:)'rl";~;e,; in Ll1e Sr·;~;!te. !·:c. I~2up 1· L'~;tifi,_,,, 

in f;-n;or of Tjtlfo IV of S. 12f,!,, itH' ~:c~1:-derpnrt of ll.f;. 85J~:, iu ol" 
1975, ;:nd as recently <tS Febr:Jary 19t 1:!76, Deputy J..ttc•rne:y Cr.cnc>~a11!nrolcl 
Tyler expressly rcaffin:ed the :'.c1mird~.;tr.:;Lion 1 s ~;;tp:1ort for T'Ltlc TV in a 
letter to the H:i.nority L•_•;;dc:::: of the Senate) the llor-corable 1lugi1 Scct.t> \:ho 
is a cospon:;ot· of S. 1284. . ~ 

Even more is at £;tab! than tLc credibility of consiclE:red stater::er;ts 
by high ranki<.1g and ful ,~>Jtr1orized officinls of your Administration. Your 
\·:itlldra'.'(ll of this long-st2iHJing support for H.R. 8532 is utterly at oddc; -,.,~t::·, 

your m-:n repeated stat C!r~:::nt s favor .ing v j gorous and c ec t i ve en forc.er;,cn t of 
the antitrust Jaws. 

I could not put the cnse fm: the necessity of effC'ctive a:1U.trust 
enforccucnt to the continuation of a free co::1pctitivc econ01;JY better t1l;;n 
you have on nt.!r.-:crous occasions. On Octobc·r 8, l~J7!,, you to1cl a Joint Se:;s:i.eoa 
of Congrcs~;: 

To increase productivity ::mel contain prices, \·Je must 

restrictive and ccstly practices. hhether institutt'd by 
Governn0nt, in~ustry, labor, or others. And 1 am d~ter­
mined to return to the vi~.;orous cnforcewent of the antitrust 
laws. 

On April ]8, 1975, you told tl1c ~hite House Confer0ncc on Domestic 
. and Economic :\ff~d.rs tl1 t "\"igorous antitrust enforc.cm2nt must be p3J:t of th·2 
effort to pro:·1ote compctiti0n." 

In your most recent State of the Union nessaGc, on January 19, 1976, 
you told the Congrr-.ss that nThis Adrtlinistrat:ion ••• ~vill strictly enforce 
the federal antitrust Ln.:s." 

You put the matter pe;-i1aps Y.'uSt eloquently in your rc;;>;nl:s to the· 
American Hard>.,;ue ~L:mufact\:r~~rs Association on Ausust 25, 1975: .. 

It is sad but true -- too oftc:n tbe Go·.;crn::JctL \,·alks \vith 
the industry along the ro2d to ~anopoly. 
The end result of such special treatscnt prov des special 
benefits for a fc~, but po~erful, groups in tl~ economy 
at tlw expense of the ta:-:p:1ycr and tl1e consvrr.c r. 
Let 1:1c err.pl:asize this is not -- and never 't-.'i 11 be -- ;m 
Admini~;tration of spcci:!l jntcrcsts. This is <:Jn Adrrtni.:>-
tralion of public interest, and .:-tl•.;;3ys H)ll be just th8t. 
Therefore, ,.;e •.vill ;,ot perni t !:h.:;> cont inu.:1ti.on of l'ionopoly 

, privilege, \..:hi.ch is not in tl1e p11hl.ic int·l'rt~st. It is my 
job and your job tc l)FL~n the ,\r;a>ricJ.n m:n-b~tplac:e to all 
cor..ers. 

. . 
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The Pr,:sident: -!;-·· >l~n:-ch 17~ 197(, 

hlm-·.c; at t1H~ hope>.:; of the : .. r:-cricu1 per:;plc th3t ll1e:;e goals ~>:()uld be 
reali~! .. ed .. On Fc·l>I"U;).ry 19,. 1976, dc~.c;pite previous aff.irt:iat·icJrtS of /~Jr:;__-inis­

traLion ;;ui';>c.n:t, you \,·ithdn:,•.;, throu;)l Deputy flt·torn::.:y Gcnc'r;:ll TyJt'r, j'uur 

b 1 c :3 ~:;j n & f rom i rr: p o r t .:1 n t i n j u n c t i v e [H o v is i on s o f 'f i t j_ c V o f S • 12 IV1 • 

On 1-:.:::.rch 4, 1976, <m ob'>•iou::.:ly distn~ssed Assistant i\ttorncy . . . 
Gc:ner;::l Kauper had to tell' ou1· Co;::~ittc<·- that the i\dmini!?.trntion oppo·~cd 
S. 1136, already passed by t'ne Senztte~ 'Which vJOu1d 112ve coDP:itted si[,ltifica:-:.:: 
additional funds to the federal antitrust cnforcc~ent effort. 

And yesterday you ~ithdrew from alDost two years of public suppcrt 
for the concept of ll.R. 8532. 

I hope that you vill reconsider your pronouncement of yesterday 
and reaffirD your earlier support for a bill dc~igned to put sorely needed 
teeth in our antitrust e;1force:~ent scheme. 

Othen;:ise) everyone \.lill have lost significantly. The cons :ide· red 
pronouncements of ~our Adrninistr~tion on pending legislation will lose all 
credibj_li ty if t:1Je rug is to be pulled out repc~a:eclly by l&st-·miuutl! 
presidential Get ion. ~-!ore in:;)(Jrtant, the consumers end businessr:Jcn of this 
country who stcnd to benefit from f~ec and open coDpetitioG and the attend~n~ 
reduction of inflation will l1cve lost the assistance of a truly significant 
piece of lcsislation. 

The antitrust Jc:r,,·s are the basic charter of our free ent~rprL;e 
system) and I urse you to join in the ef£ort to secure their vigorous 
enforcement in the public interest. 

PHR:edg 

'· 
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_____ .... ___ ------------------------··------- __ ,. ______ ------.. ·-·------------------------------

Dear John: 

'fEXT Of t. LETTm 5Y 'filE l'Rl:S IDE:lT 
'fO REPJ:!::SJ-:NTAT IVC: JOii.'l J. IUlODES 

- ' 

Narch 17, 1976 

As 1 outlined to you on Tuesc:ty, Harch 15, I support vit;orous ::!ntitrust cnforcc!:lent, 
but I have serious rcser.r.:.tion~ concerning the par.ens patriae concept set forth in 
the present version of U.R. 8532. 

I question. 'l.'hether federal lr:gislation i~ desirable which ~uthorizes .:\ state 
attc•rney gen<,ral to sue C•n behalf of the state's citizens to recover tn,ble clat!!agcs 
that result frc:a violation:,; of the fedilral antitrust la·.o~s. The states have the 
abili"ty to am<!nd their own antitrtlst la:.:s to authorize parens patr.tae suits in 
their own courts. If a state legislature, actinr; for its o:..-:1 citizens, is not 
convinced the parens patri~c concept is sounJ policy, th~ Ac~inistratio~ questions 
'\-llJethe:r the Congress should bypass the state lc?,islatur~s ;:;::ul provide state attorneys 
general-with acc<!5S to the federal cou.:-ts to enfo.::ce it . : 

In nddition to oy reservations about th<? principle of par<>ns patri<w, I nm conc<:!rned 
about sou:e specific provisions of the legislation developed by the House Judiciary 
Colrr:Jittee. 

The present bill is too broad in its reach and should be carro10ed to pr.ice fixing 
violations. This would conce:ntrate the enforcement on the nost icportant anti­
trust violations. 

In .addition, the /,c!mi•listration is opposed to mandatory· treble dam3.ge m-1ards in parens 
}>atr:i.ac 1:;uits, prefe.:-ring instead a provision Hhich \:oul:l limit m.;ards only to the 
damages that actually result fro;n the violati01~. The vi..e;~ that i:eceral penalties 
'~ere ino.dcqunte, \-lhich has been used to justify mandatory tn!blc caU1:162S in the past, 
is no lon?.er justifiable eivcn the substantial increase s in these penalt:ies in 
recE?nt years. 

The Ad~inistration opposes extension of the statistical aggra~ation of da~ges, 
beyon<l.parcns patrJae lezlslation, to private class action suits because this is 
outside -of the appropriate reach of this legislation. 

}'inaily, the /,dministration prefers discretionary rather than ti!anclat:ory a'..lard of 
attorney ' s fee s , leaving su7h awards to the discretion of the courts. 

)luring the .last ttm years, the Adclini st J:"ation has son);ht to i!.1prove felle.:-al 
cnf~rcem~nt efforts in the antitrust area acd the resources devoted to antitrust 
cnfcrccm2nt hitV~ in~re;~:;t:~d sub~t.::nti~lly. I!~ De~~roh~r. 197ft,. I sigilt.•d the t\ntitr•;st 
l'enaJ tics nnd Procedure~ Act vhi.ch illl:rca5e::i I:t:;:.;imum pen~ltics fro~ $50,000 to $1 aillio:-. 
for corporations and $100,000 for individuals. As I inclicat~d above, I support 
'\"lr.orous antitrust £·nforcement, but I do n~t believ:.>. ll.r... S5J2 is a rcsppnsi.ble u3y 
to enforce fede;:-al antitrust laws . 

Sincerely, 

TAB B 

/ s/ Gerald R. Ford ~ 
I • ,.. 

'l"he Ho:1orablc Joha J. r:.ho:les 
}!inori.ty r . ..: :.ulcr 
l!ou~-~ '' f 1~t~p r .. '-!:t•n tat i v"•s 
• ... '."! !i:-tln!;:on, D. C.. 20'i 15 
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THE WH1·1 E HOUSE 

y,t AS li I r: G T 0 1>1 

·lvlarch 31,' 1976 

Dear Chairman RocJino: 

. . 
During the last year and a half, n1.y Administration has supported 
effective, vigorou.s 1 and, responsible antitrust enforcement. In 
December 1974, I signed legisl c:t.tion increasing penalties for 
antitrust v)olations.. In addition, I have ::;ubmitteu .severz.llegis­
lativc 1)TO"Dosalr.> fo!' :re'!ulato!"v 1·e:forrn which would exnand 

.&. • - .1 .. 

co·mpetition in regulated industries. Assuring a free and com-
petitive economy is a keystone of my Adnrinistrationrs ccono·mic 
program.' 

In October 1974, I an.nm.mced my support of c:.mendme11ts to the 
·Antitrust Civil Process Act ·which would provide important tools 
to the Justice Departn1.ent in enforcing our antitrust laws. lvfy 
Administration reintroduced this legislation at the beginning of 

' thi.D Congress and I strongly urge its favorable conziderationo 

1 have asked the Department of Justice to work closely with 
your Committee in conddering this antitrust legislation~ I 
would hope that the result of this cooperation will be effective 
and responsible antitrust legislation.· 

Sincerely, 

The Honorable Peter VI. Rodino, Jr. 
Chairm.an 
The Conunittce on the Judiciary 
House of Representatives · 
\Vashington, D. C. 20515 
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TAB C 

P ;-11· •. · n ~-: Ph t: r i .::~ c 

'}1 . .-- Po\l'>c··-•"},-,~s"d pc:·n~"S u:.b~;·;.r> bill (ll.l"~. (l532) ar.d Ti~.le r· 
t j .. • .. ... • .:. • . ..... . . . • • • - • -· • • ' • ~ • • 

of s. 123~, the Sc:iF4t·:~ cot.:Ji.:e:rpar-t on \·l:~.l.cn tn:.:• ,JutllCla:::y 
CO!X~itt0e co~plated ~ction on April G, ~iffar in a numbs::: of 
rc:-~pccts. 

TitJ t:~ IV h<~ci bec11 j1 signif:i.c~:nt.ly broa~-:·r bill \·;hich \·ms 
narr.ov.rcd in the Senate ru1r1~-up in t'i·lO v;.::ys: 

1. 

2. 

l\ n:::-o\·ision •.:hi.ch \·.'ouJ d authcr:~ze a State to 
re~o\'er dan<HIC3 to i:lY= "general econo;~'l'" of that 
State or it~-politic~l subdivisi~ns ~as dcletGd. 

'J'lH~ bi J.l \·:as ri10di f i2d to cipply in general to future 
vioJ.:d:iOl:1s , rather t .. h.:m rctrosp·.~cti vely. 

'Il!e JJouse-p.J.s~.ed bill, \•'hich \·:as narro·.-;cd substant5.ally, 
co;n~><tres \.'i th Ti tlc IV as fo.llm·m: 

1. Sco:··c:. '.:'he H01~se biJl \·:<ls, in prc"'lcticu.l effec':, 
nin·ic· .. :2d to willful pricc-fix.:i.ns •:iolc:-tions only, 
by per::1itti:1:; statistical u.gryre.:].:<tion of d:=unags:=: 
onl:z• L"l nuch CGses. 1'b.0 Scnat.:.! v2rsion applies 
to ·:iolatio.1s cf the Sben~an Act. 

2. Sta~i~~icDl ~~~raqatic~ in Pri~atc Cl~ss Actio~s. 
rl,-1. ,-;:,-·\·:-::)·U-. v n ,-, :,·-1.- ,::)··-:::;-;;. t"C~ -=.,---1;-r·c.,~ ~ ~ 1-c>•· .._ 0 p;.:r··· .. l· '·· ·- .J...... ..:..JI..,.;. ...... ..L •• •• • J,(.A. ._ • 4. ~ v ...... .£... ... , '- - ••• ..... 

agsrcs;::. tion in const;::~cl.· clnss c:Jction suit. 'l'he 
Scllc:~t.e rctair:ed tili!:> provision. 

The Eouse provided for a court detcr~ined 
rcc'i'..JCtion Of d~::~a<]CS fror:1 treble to Eing.lc dam=.gcs 
if ~ defcndn~t could prove he w~s acting in geed 
faith or wiltcut rc~son to believe he violated ~ne 
anti t~~;J:;t .1 <.:'.·.'!:. 'l'.hc S2;1ate bill provides for 
man~atory award of treble damage. 

4. l\U:or!'!.c~vs 1'0.0f;. Both the IJoune <:'nd Senate pro\· ide 
tl~it---:--1 ccu]-:-t----;:::,v u\·:~n1 rcn.soncJble at.torney' s fees 
to a pn.wai .1 i r:~; dc£cnd<..m t. upon finding the stq.te 
attonwy gi:~:.c1·r1l acted in bud f~i '.:.h. 

5. Cc:~ ~-. i ~:-~o.ncv !:'c·cs. 'l'hc llousc pro'.ridc~d for a flat 
-•.. :-:~---~:-: ;-_---~~--;. ·;-. -.---.·::;:_-.; ,... c , -,.-- ~ ~. - ~ -, 4- I .•.1 ...... , .. J..L,~ co ..... nc:cn .. y ... ~c. u•.~u .. ,_,-=: ... ..:.1 ..... •r1c 

Sr..: :.1·::0 L•il..l. r~."'n· . .lir< . .s rhc at_)~rcn·.:-.J of the court :=o:r 
2·r: at-Lr . .,...,l.''' l.l"' t•l"l"i'"'lL~·nr ... nt· iiC'C'.-·,··(Ii·,u tc c·t.:l~ -:- .,....·i 

• : ••• , • • • ~ •• : • • ••• ·: • • • : - ... • '- - "' ' ' • • • o.;.J - ' . ........... ~- ..... 

c~:lt ~· :·.:.~: l'!.t_:., n'..:!:'Dc•r o!. !'~our~ (J:: ti;:;e ; :~ulhpl.i0d 
b\' ..... ,·,·;r·)·,;,l>], i '"'L"'l'' •- .>L·"' ····t..;, .... t· r··<:; ll ..... OJ" ,.;,.,\·.''.1 ~· --r .... - " ""' " .....,. • ·• ' • • ..... ' _. .: ....., "• "-· I ~ i " I l. • • .... - ... !J' . '-"" V - '-' 

ri:.:~ , co:.':ll~.·:·:i~y, Ol:' ot.ltcr factoJ·:;). 
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Al thou9h a funclilmcntal issue as to the principle of parens 
patriae legislation remains, the· llouse bill i.s much closer 
to the modifications favored by the concerned Departments. 
These arc: limitation of scope to price-fixing; elimination 
of statistical aggregation in private actions and reduction 
to single damages in certain cases (possibly even a flat 
limitation to single damages); prohibition of contingency 
fees. 

The Justice Department is also exploring options that would 
require prior Federal ac~ion or approval, before an action 

/ could be taken by a state attorney geneial under the parens 
patriae provision. 



TAD D 

T II E W H IT E H 0 IJ ~j E. 

WAS H,l N GTO 1-l 
-, 

I•larch 29 1 197G 

FrtOH: 

'l'llE PRESIDEl'lT CJ..tro:- . 
...... ·I '""" L. t·liLLI,?'.H SEID~U-\.N ,;; . t..-.' _, 

SUBJEC'l': Administration hn ti trust Leg :i.sluticin 

Issue 

Should the Administration reaffirm its support for the 
anendments to the Antitrust Civil Process Act (the CID 
bill)?. If so, should a Presidential letter stating this 

- posi t:ion be fo:cHz.rded 'co the Judiciary Com.mit.b;cs'? 

Congress is moving tm·mrd enactment this spring of omnibus 
antitrust legislation. The Senate Judicia~y Cornnittce is. 
in the proc':cs::: of m:1.rJd.ng upS. 1284, "i.:h~ Hart··Sr.::ott 
O;·;mibus l1.utit:r:-ust Act, u and a final vote is expect2.d on 
April 6. I~ br:i.ef sunt.:.'nary, prepared by the Jus·tic:e D::::part­
ment 1 of f~. 12n-1 and the posi ticns taken to da·te by 'Lhe 
Adninistration on its V<lrious provisions is set for-th at 
'l,ab ·;..,. 

ln t.h~ I!ou~;;e ~ the vv.rious titles incorporD:tcd in S. 1234 
arc b r..l.'l·g COl1'"0:c1E'""Cd c-on.p·~ .... ~,·:-c,1·y I'D oc::,-:>') .l..}1n. P"',·e-·t"' . • '-' l • .~ v """ ..... . J.. •:.J c . c ... A [..A. - • . ... • • 1 ••. -. (t (..,) ..., -• ..... r ._~ ._. . ......... _ J v 

pc.:.tr i;ic bill t :r.e:cently pa~>SGd the Hou.sc \•7.i.th amenc'fi.:-le~ 
t'h71.1;-;:::cf1ected some of the- concerns raised in t.he Harch 17 
letter to Congrcssnvln Rhodes. A pr<..~-merge:c not.ificat:ion 
bill similar to Title V of S. 1204 will be introduced 
sho~ctly by Chairman I~odino. Fin,:llly, the House Judiciary 
Subcor:1.mi t-t:ee is scheduled to mark up en Narch 31 th~: 
Administra·tion • s proposal for maendments to the Imtitrust 
Civil Process hct {H.R. 39), which would allow the 
Department of Justice to t.ukc testimony in pre-complaint 
antitrust investigations. 

•rhis J.cgislation ha~> como undC!r heavy att2-ck from the 
business co:nmunit:y. 'I'h(~ modification~~ of the i\dministratim1 ~ · 
posit.ion on the in:junct.ivc! rcJ .i.cf pro\·:i.sions for mergers 
in S. 12n,~ and t:he House J2C1r~_Il0 _ _Entr_j.a~::. bill hv.v~., ... () 

~ ~ ..... ~ ..,. 
Q:) 



interpreted ns resulting from business pressure. Con­
seguc,pt:ly, Scnatol- Scot:t ha~; requcst~d "':: i:at: h:.:~ ~~rtd 
Senator Hurt meet \d. th you to explor8 t i \e dc:vclopmerd.:. of 
an acceptable position on the Senate bill. 

The timing of legislative CJ.ction requires that tl1~ 
· 1>~1.ministra tion position on th~ House and Sen.o.-tc le:gi:.:;laLion 
be communicated quickly. 

The Civil Process l~ct .7\mendments (H.n~ 39) 
. . 

These amendments, together with lcgisl~tion to inc~ease 
. anti trust penal ties, \.:rere endo:)":sed in your Economic 
Address of October C, 1974. · The increase in p0nulties w~s · 
enacted and signed into lm·T in Dece1nbc;r 1974 r but. the 
Civil Proces:-:> ~ct amendments died in tLe 93rd Co~1qrcss. 
Attorney General Levi resubmitted this legislati;n to th~ 
94th. Cohgre.ss and hearings have been held in both Houses. 
--- --·-
The presen·t Civil Process Act 'Has enctcte(1 in 1962 to 
assist the Department of JusLice in investigati11g possible 
anti trust violations. The Act helps the Depart:rr..::nt detcr:u:i.n ·. 
in advance of filing a suit, whether a violation has occurr~~. 
It \·;as ene1ctcd because pre·· complaint discovery v~c::.s prefer.-:·.b .. --
1:o b<'l.'".rinCJ the gove:cnrr.ent file complail!U-; based l1f)0:.:1 sketch~·· 
or inaccurate infonaation. It was designed to make possih!0 
more informed dec5sions by Justice priBr to cre&ting the 
burden, cxp2nsc, and adverse publicity of a full government 
la\vsuit. 

The 1962 Act, hO\'lever, \·:as a limited effort. The A.ntitn.1st 
Division may only serve the Civil Investigative Demand 
(CID) --a pre-corr~plaint subpoena---on suspectecl v.i.ola·tors, 
the so-called "targets". 'J.'he CID may only be served on 
businesses for the purpose· of obtaining dccnment:s relevant 
to the invqstigation. 

The proposed legislation \·muld permit CIDr s to be issuecl 
not only to "targcts 11 of the investigation,. but ulso to 
third parties--customers, suppliers, competitors--who may 
hw.ve information relevant to the investigation even though 
they themselves are not suspected viol~tor~. CID's could 

•· thus be served not only on a business entity, bnt: also on 
individuals (e.g., a witness to a meeting). Alsor aCID 
recipient could be cowpelled not only to produce docum·::=mt~~ r 
but also to give oral tcstiwony ond ans\·:er \'lrittcn quest:Lcn~~-
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IJ'lle Justice Dcpari:mP11t vimvs enactment of this legislatio.: 
as a vi t:c'.l step desigN~d to close a gap in their anti-
trust enf o:r:cemcnt au thor i ty. 'l'hey bclicv('~ it is ncr::cssa.r:'._· 
to clSS~lr.e thf!t the n.ajor increc.se in funds appr.oprii:J. ted to 
antitrust: <:mfo:cccment.. E>.fforts during the las·t tuo budgets 
\vill be utiliL.cd in t.h.e most efficient and effective: mann E: 1: . 

The bill will accord the Departm2nt of Justice essentially 
the same invc;.1:igatory poT,·:er r.m·l possessed by the FTC and 
nnme:t:ous oth0.r Federal ugencics (e.g. 1 'J?rcc:.snry, li.gricul·tt.:... 
r.. .. abor 1 Vcte:cans A&nini stration, and mo~;;t regulatory agenc:i.c;· 

·rn Rddition, nt least 18 states {including Virginia~ Texas, 
Arizona:,. Ne\·7 Hu.mpshire, Florida, and Neu York) have enaci:-:. 
similar legislation, most Hithin the last ten years .. 

Despite the inclusion in the bill of a vm:iety of safeguaxd. 
t:o px·otect aqainsi.: evem t.he appearance of govern.mcn tc.l over­
reaching, and numerous changes in the legislation accepted 

--by the Justice Depc:u:·tment and .Judiciary Committee s ·tuffs, 
opposition t.o the legislation fro:n the business corrununity 
continues. Attach~d at Tab B i~·a diScussion of the major 
objections that have been raised~ 

Optior~_l: , Re~_!fi~dr~~~ni2_!-rat5.o_n snpp~r-t: for "'ch~ Civ}-1 
Process l'..c·t r.ci: e ndr!lent.s and rel2.i:.ed leqis1~tion 
'\·iitfi a le·tter to the House and Senate :.ru(Lfc-ra-ry 
COli:lli1i t t.C2 s. 

In light of the Administration's recent modifications in its 
positibn on premergcr notification and parens patriae, the 
Justice Departr;-:ent believes it i!.; essential to rcad:-irm in 
\-1riting our suppart for the amendments to the Anti·i.:r.u.st Civ:i .. 
Process Act. A proposed Presidcnt.ial letJcer to the Chairmen 
of the House and Scn4tte Judiciary Corn:ni ttecs reaffirming yoi.:··: 
suppo:c·t for the amendments is attached at '.C2b C. ':!?his letts :-. 
also indicates that you have asked the Justice Department tc 
worl~ \d·th the Cor;uni·ttces t.o achieve passag-e of. this legisla­
tion . · 

Reaffirm Administration sunnort for the Civil Pro 
C"Css ii.ct .:,·inei12fliH:!nts by instruct~i.ng Justice to in­
dieiite Buch support during the House marl~-·uo sess .i. 

This approach \·iould reaffirm the Adrninistr..:ttion ' s support 
\·1i t.hout highlighting your personal invol vcment. Hm·rever, 
Justice indicates that severa·l members of the House Judicinr· 
Conmlittce }lave said that in light of th~ ·ch<1nge of l\clministr: 

f -b~tioTl position on p~trcns patriae and muc:h r:H.:dia spC!CU ~tat.ion c. 
~· · <',...:this .ir;suc, tht::'.y cannot accc:Jt an c:~pression by the Dqx"trt-

~ o:~ tent o£ Just.icc as a rcli.uble exprc::;sion of your position on 
:-his issue. 

~ '"· 
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Ont.:i on 3: 
_..._~--- --------- -· ------ ---~- -- ----- ~--- ------ - - -~ --

t:.i.on to tb.~~ Civil Pl~f,c:<~: .. f; Ac;:. <:<ill•.:!ndmc:nl.~: dt . rin~. 
,, -------------· ---------- ~--..r--~ ·---

liOU!:.~2 rnar~:- uu :,:es'sio11. 

Such <J. rr-!verr~al of supp~rt almo:..;t certainly \·Tould rcsu1.·t i:' 
increased i:l·t-t;-;_ckr3 on tl1c credib.U.ity of the i\.c1mini~;tr.:c!tio.1' :---: 
antitrust progr~IA. It would also tend to undermine the in~n­
grity of the Administration's process of clearing legislatio·1 

Decis:ion 

Op·tion 1 

Option 2 

Option 3 

Reaffirr:~. 1\.dnd.nist.ration support fm:- the 
Civil Process lwt: amenc3Bents and 1:elu.tcd 
legislution with a letter to the nouse and 
Senate Judiciary Corm.nittec:;s. 

Supported by: Treasury r Cornmerce, ,Justic::. 
Counsel's Office,. O::.Br CEA 

neaffirn1 Administrc.1.tion support for the 
Civil Process net am~mdme:nt::; by instructin(~ 
Justice ·to indicate such support during 
the House mark-up session. 

Supported by: Marsh, Fricdersdorf 

Instruct Justice to indicate Administratio~ 
opposition. to the Civil Process J>.ct w'llend­
roents during the HousG mark-up sessJ.on. 

~ Fo~ 
~ 

c:. 
co 

..a .::0 ., 
~ 

.... ~ 



(Chart revised and now at Tab B.) 
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I Senate l/ 
! 
jl. Civil Process Act Arr.endments (S. 1284) 
I 
I 
' ' 

I 
I 
I 

i 
12. 
I 

I 
I 

Provides fer use of Civil Process Act 
po1oJers in regulatory proceedings. 

Provides for mandatory reimbursement o= thirp parties for expcnscs, .with­
out spe~ific authorization fer 
apprc£0riations . 

No exc~ption of information from 
disclosure under Freedom of Infor­
rr.J.tion Act. 

Provides. grand jury information ~o 
F?C a~d private antitrust plaintiffs 
a:tar ep:r.::-letion of civil or criminal 
proccedir.gs. 

Prcmerqer Notification and Automatic 
§.gy (S. 1284) 

?rovi~es for 30 day notification with 
20 day extension, prior to consummation 
of very large mergers ~nd acquisitions 
(involving transactions between $100 
million . and $10 million co~pcnies). 

Provides for auto~utic st~y, not to 
excaed 60 days, with burde~ on d~fcndant 
to £hC'w why stay sho~ld not b~ issued. 

.... 

Major Antitrust L~aislation 
B~fore the Con~ra•s 

House 

Civil Process Act Amendments (H.R. 39) 
passed House Judiciary Subcommittee by 
voice vote on April 28. 

No provision · 

Reimbursement only of witnesses 
according to c;:urrent standards'. 

Provides an explicit exemp~ion 

No p,rc;>Vision 

Premerger Notification and Auto~atic 
Stay (H.R. 13131) Judiciary Subcom­
mittee hearings are scheduled for 
May 6. 

Similar provision 

Similar provision 

Stated 
Administration Positions 

Opposes 

No stated position 

Favors explicit exemption 

No stated position 

Supports 

Opposed-retain existing decisional 

~I;:. o~.ibus antitrust bill (S. l2e4), containing five titles, was favorably reported to the full Senate on April 6. The 
Senat~ Judiciary Committee vote \oias 10-5. Opposed were Eastland, HcClellan, Hruska, Thurmond, W. Scott • 

i 

I 
I 
I 
I 
I 

law I 

1 
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~-

Senate 

Parens Patriae (S. 1284) 

~: Limited to Sherman Act 
violations 

Damaces: __ ...__ 
--?rovides for mandatory award of 

treble damages 

--Provides for s~atistical aggregation 
of damases in private class actions 

Attorney's Fe~s: 
--co~rt may award attorney's fees to a 

c~fend~nt if st~t~ attorney general 
act~d in b~d faith 

--co~rt may approve contingency fees 
. according to standard criteria 

Miscillancous Provisions (S . 1284) 

Bro~dens Clayton Act (including 
Ro~inson-?atman Act) to include 
viola~ions "affecting" rather than 
"in" ir,terstate co:n.:-:~erce. 

Dismissal of claims of party relying 
u~cn ~oreign statutes to justify 
r~f~sal to comply with discovery order . 

M~r.datory award of attorney's fe~s for 
inj~nctive relief under Clayton Act . 

5. Declaration of Policv (S. 1284) 

Sets !o~th assertions ~nd conclusions 
~bout ~-~io~·s co~mitmcnt to a !ree 
ent~:prisc system, the dc=~inc of 
competition because of m~nopcly and anti­
co:~neti ti vc behavior and the n.::!cd for 
vigorous antitrust enforcement. 
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House 

Parens Patriae (H.R. 8539) passed 
House by voice vote on March 18 

Practical effect is limitation to willful 
price-fixing 

Court determined reduction from treble to 
single damages if def~ndant acted in good 
faith 

_No provision 

Similar prqvision 

Flat ban aga:i.nst contingency fees 

No comparable House provisior.s 

None 

Stated 
Administration Positio~s 

y p. 
Limitation to price-fixin~-

Favors limitation to single Gumag€$ 

Opposes 

Favor 

No stated position 

I 

Supports provision applying ~o ClaytoJ 
7 (mergers); opposes applyi~g to 
other sections of Clayton Ace, in-· 
eluding Robinson-P~trnan Act 

Opposes 

Favors discretionary awards 

No stated position 

I 
Y The P::esiC.en~'s let:.ter o'! Harch 17 to Co:-~gressrnan Rhodes expressed serious reservations about the principle of parens patriae. 

J 
The ?r.::!sidc:-~t also expressed con~cr:-~ regarding specific provisions . 



Senate l/ 

Major Antitrust Legislation 
Before the Congress 

House 
Stated 

Administration Positior.s 

1 . Civil Process Act Amendments (S . 1284) Civil Process Act Amendments (H .R. 39 ) 
passed House Judiciary Subcommittee by 
voice vote on April 28. 

I 
i 
I 2 • 

Provides for use of Civil Proce~s Act 
powers in regulatory proceedings. 

Provides for mandatory reimbursement 
of third parties for expenses, with­
out specific authorization for · 
appropriations. 

No exemption of information from 
disclosure under Freedom of Infor­
rr.ation Act. 

Provides. ·grand jury information 'to 
FTC and private antitrust plaintiffs 
after completion of civil or criminal 

' proceedings. 

PreJ!lerger NotificatiQn and Autom.atic 
Stay (S. l284) 

No provision 

Reimbur~ement only of witnesses 
according to 9urrent standards ... 

Provides an explicit exemp~ion 

No p,rc;:>vision 

Premerger Notification and Automatic 
Stay (H.R. 13131) Judiciary Subcom­
mittee hearings are scheduled for 
May 6 . 

Provides for 30 day notification with Similar provision 
20 day extension, prior to consummation ~ 
of very large mergers and acquisitions 
(involving transactions bet\veen $100 
million and $10 million companies) . . 

Provides for automatic stay, net to 
exceed 60 days, with burden on defendant 
to show why stay sho~ld not be issued. 

Similar provision 

Opposes 

No stated position 

Favors explicit exemption 

No stated position 

Supports 

Opposed-retain existing deci;konal law 

k~ omnibus antitrust bill (S. 1284), containing five titles, was favorably reported to the full Senate on April 6. The 
Senate Judiciary Committee vote was 10-5. Opposed were Eastland, McClellan, Hruska, Thurmond , W. Scott. 
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3. 

Senate 

Parens Patriae (S . 1284) 

Scooe: Limited to Sherman Act 
----- violations 

Damaces : 
--?=ovides for mandatory award of 

treble damages 

--Provides for statistical aggregation 
o~ damages in private class actions 

.Z...tto::-ney • s Fees : 
--Court may award attorney 's foes to a 

defendant if state attorney general 
acted in bad faith 

--Court may ap?rove contingency fees 
according to s~andard criteria 

4. ~iscellaneous Provisions (S. 1284) 

5 . 

Broade ns Clayton Act (including 
Robinson - Patman Act) to include 
violations " affecting" rather than 
"in" interstate co;n;ncrcc . 

Di s~issal of clai;ns of party relying 
upcn foreign st~t~tcs to justify 
re~usal to comply with discovery order . 

Mandatory award of attorney 's fees for 
injunctive relie f unde r Clay~on Act . 

DC?cl<:r:~:-icn o~ Policy (S . 128·:) 

Sets' forth asser tions and conclusions 
about 1\c:tion' s cocr.;ni ti:;c·nt to a free 
enter?rise system , th~ decline cf 
co~pcti~ion ~ccause o~ monopoly and anti ­
ccmpc&i~ive behavio= and the need for 
vigorous anti~rust cnforce~ent . 
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House 

Parens Patriae (H.R . 8539) passed 
House by voice vote on March 18 

Practical effect is limitation to willful 
price- fixing 

Court determined reduction from treble to 
single damages if defendant acted in gocd 
faith 

No pro"visi·on 

Similar provision 

Flat ban against contingency fees 

No comparable House provisions 

.... 

None 

Stated 
Administration Positions 

y 

Limitation to price- fixing 

Favors limitation to single dc. •. 1ages 

Opposes 

Favor 

No stated position 

Supports provision applying to Clayton 
7 (mergers); opposes applying to 
other sections of Clayton Ac t , in­
cluding Robinson-Patmnn Act 

Opposes 

Favors discretionary awards 

No sta~ed position 

2T The ?resident's let~er o= Narch 17 to Congressman ~hades expressed serious reservations about the 

Pres~Gcnt also expressed co~cer~ rcgardi~g specific provisions. 

.-:-:..""' 
,_\1\ l"b~ ' prins,rp e at; . pare:-,::; 

J 
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THE WHITE HOUSE 

WASHINGTON 

May 18, 1976 

AD:MINISTRATION'S POSITION ON ANTITRUST LEGISLATION 
Wednesday, May 19, 1976 
9:00AM - (30 Minutes) 

The Oval Office 

From: Edward Schmults ~ 
I. PURPOSE 

To meet with Senator Hruska and the Attorney General to review the 
status of pending antitrust legislation and discuss the Administration's 
position. 

TI. BACKGROUND, PARTICIPANTS & PRESS PLAN 

A. Background: On April 6, the Senate Judiciary Committee 
completed mark-up on the Hart/Scott Antitrust Improvements 
Act {S. 1284). The bill is scheduled for Floor action this week. 

In the House, three of the major provisions of S. 1284 are being 
consider.ed in separate legislation. The so-called parens patriae 
bill has been passed and the Civil Process Act a·mendments were 
approved on May 18 by the House Judiciary Committee without 
objection. 

On April 2 Senators Hart and Scott ·met with Justice Department 
and White House Staff to urge Administration support for their 
legislation and to deter·mine possible areas of compromise. We 
reemphasized the views expressed in your letters to John Rhodes 
on parens patriae and Peter Rodino on the Civil Process Act 
Amendments. 

On May 4, 1976, you met with the Attorney General, Assistant 
Attorney General Kauper and White House Staff to discuss the 
Administration's position on the pending antitrust legislation. 
At the meeting you indicated that you wanted to hear Senator 
·Hruska 1 s views prior to making any decisions concerning 
negotiations aimed at finding an acceptable bill in the Senat~?' 

,<::) 
;-' "'.' "' 
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On May 7, you met with Senator Hruska on Air Force One 
and heard his objections to S. 1284. 

~--~- ___ A_s_ yo\1-:know~ we are- bein~furged hy Senafors~Hartan-d Sc-ott- ----~­

to enter into negotiations aimed at producing an acceptable bill. 

B. Particieants: Senator Hruska, The Attorney General, 
Philip Buchen, Max Friedersdorf, Ja·mes Lynn, Jack Marsh, 
Jim Cannon, Bill Kendall, Ed Schmults, Tom Kauper. 

C. Press Plan: None. Meeting not to be announced. White 
House photographer only. 

III. TALKING POINTS 

1. The purpose of this meeting is to review the status of 
antitrust legislation currently before the Congress and 
decide what approach we should take in working with the 
Co~gress. 

2. Roman, perhaps you would begin by giving us an overview 
of the Senate's plans for action on S. 1284 and what you 
would like to see the Administration do. 

IV. ATTACHMENTS 

Tab A 

Tab B 

Outline of major features of the pending bills. 

Options Memorandum, with attaclunents, prepared 
by Ed Schmults 
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Major r,nti<;;ru;~t _!;:~jlif':lcti.on 
.!~:?fore the Co:~crcss 

HOt!S:! 

Civil P:occs~ ~~t ~recndcents (H.S . 39) 
pc: s -;;c-c.-·i!o u :o 6J· ;.;.d'i"CiaiY -subCo:n.mi t te:c by 
voice vvtc 0:1 April 2a. 
~o provisi.o~ · 

~ein-.b~!"scr..;:,:-.t only of \>1itncsscs 
acco~ding t o 9urra:.t. st.:.neA::;d.s ... 

?roviC.es an explicit exe:npt·ion 

~o p,rovision 

Pr.:!m~::gcr tlotific.:ltion C'.::1d .Autenatic 
Stay (li.R. l313li Judici;:.:::y S~bcom­
:nitt~~ he~rings s~c scheduled for 
I•!ay S. 

Similar provision 

Si~ilar provision 

Sta~ed 
Administration 

Opposes 

No stat.cd position 

[.:e:"> 
!"" 

Posit:c~· ,. 
. ., 

Favors explicit exe~ption 

~o s tated position 

Supports 

Cpposed-retz.i .. ~=~.is t.i:'lq er:=:...:~v~.l.l 

;.:-. o::-..:-;i;:.-.;:.; ,:,ntitr;.:~-.: bill (S. 128~), containing five titlos, \-I<J.S favo:::-<~obly reported to t!:.::: full Scnat~ on April 6. 
S:;::::l::c .:~cicia::y Co ::-:.-;itte:e vote .,.;.;,s lO-S. Opposed were Ea3tlilr.<l , McClellan, Hruska, ...-h-..:r:r.ond, H. Scott . 
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Pnrcns Patri~c (H.R. 8539) p~D$Cd 
Houac by vo~cc vet~;: o:'l M<lrch 18 

Practic~1 c~fcct ic limitatio~ to willful 
price-! i:dng 

Co~rt d~~~r~ined reductio~ from truble to 
sin-gle C.a:.~~ges .if ce:fcndzmt ~ctcd in gcc.d 
faith 

No prc·vision 

Sirnilur provision 

Flat ban ag~inst contingency f~cs 

No comparabla ~oucc provisions 

,\. 

!:\one 

StE.tod 
Ad~in!st::~-:i~n 

y 

Limitation t o price-!ixinq 

Favors limit~tion tc si~gl~ d~g~s I 

Oppcl:les 

Favor 

No st~tcd position 

Su~?¢rts provision ~??lyi~g 
7 (xorg~rc); cp[Jo~c3 a~?ly~: 
oth~r ~cctions c: Cl~y~~~ ne 
c:u~i~g Rooinzcn-P~~=~~ Act 

Opposes 

Favors discr~tior.ary aw~rcs 

No statad position 

I 
l 
I· 
I 

I 
I 
I ' C,- .... ......... . 

'J _ ... : ........ , 
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~~~ ?=~si~~c:'s l~tt~~ af ~arc~ 17 t~ Co~grcssrn~n Rhodes cxpr~ssud serious res~rvations about the principle of ~~ran~ ::. :riQC. 
~~~ P:~~~~cnt ~lso cx~:csz~d co~c~r~ :a~arding specific .provisior.s. 
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TH2: Wl·IITE HOUSE 

WASHINGTON 

April 14, 1976 

THE PRESIDENT ,..--.... \ c-r> 
ED1dARD C. SCHHULTS ·,'\~ \ \ 

Anti trust Legi~:;lation No;.,, Before 

This memorandum outlines the status of omnibus antitrust 
legislation pending before the Congress and requests your 
guidance as to how we should proceed. 

Backgrot1nd 

'I'he Administration has in the past been the champion of 
vigorous antitrust enforcement and reducing government 
regulation whiie Congress has largely been playing "catch­
up" .ball. Recently the Administration's positive anti­
trust policy has been criticized by Members of Congress 
and others because of our position on antitrust legislation 
before the Congress. (See attached letter from Chairman 
Rodino at Tab A.) 

Nevertheless, Senators Hart and Scott, as a culmination 
of years of \liOrk, are anxious to see important anti trust 
legislation enacted into law this year and are anxious 
to work with the Administration to arrive at an acceptable 
bill. 

Status of ~he Legislatio~ 

On April 2, Senators Hart and Scott met vlith \\!hi te House 
senior staff to urge firm Administration support for the 
legislation and to determine possible areas of compromise. 
t\'e outlined to them the Administration's objections to 
this legislation and reemphasized the views expressed in 
your letters to John Rhodes on parens patriae and 
Peter Rodino on the CID bill (see Tab B). Shortly there­
after, on April 6, the Judiciary Comnti ttec completed mark-up 
on its-legislative proposal, the Hart-Scott Antitrust 
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Improvements Act (S.l284). In the course of that mark­
up, both Senators referred to the White Hou:-c ~eeting and 
indicated their belief that ::-;ui table ncqoti<~ Lions could 
begin soon after the mark-up. They stressed flexibility 
and-a desire-- t6a-Ccoriirrt6aa-fc-l~Cf!nYn1-strati<"Yri.-Vie\·JS~--- --

In the l~use, three of the major provisions of S.l284 are 
being considered in separate legislation. Following your 
letter to Hinority Leader Hhodes on the parens patriae 
legislation, the House passed this bill, but modified it 
to reflect some of your reservations concerning specific 
provisions. The House Judiciary Corn..1"Li ttce will soon take 
up the Administration's proposed amendments to the Civil 
Process Act. Your Harch 31 letter to Chairman nodino 
urged favorable consideration of this legi ati.on and 
reques the Depart.ment of Justice to vJOrk closely vli th 
the_Committee on this bill. 

Following action on the Civil Process Act amendments the 
House Judiciary Co~~ittee is also expected to consider 
premerger notification and mandatory stay legislation. 
The Senate bil~ has a similar provision. 

On March 31, Justice, Treasury, Corruncrce and the: FTC agreed 
on a position on the major provisions of the Senate and 
House legislation. We have compared this position with 
the bill reported from Senate Jucl COll"lllti ttee on 
April 6 and believe that it would be possible to negotiate 
an outcome close to this position. It is probable that if 
legislation is enacted, it will be an omnibus bill. There­
fore, we are outlining below the main features of this 
bill. . 

1. Parens Patriae. Any such omnibus legislation probably 
would include a modified parens patriae provision as 
both Houses are determined to make parens a condition 
for e11actment of the Administration's civil process 
bill. Your March 17 letter to Minority Leader Rhodes 
expressed serious reservations regarding the basic 
principle of parens patriae, which allm-;rs state attorneys 
general to seek damages in Federal courts as a result 
of Federal antitrust violations. 

In addition to your problems with the basic concept 
of parens patriae, there are other major points of 
difference between the Administration's position 
and the legislation being considered in the Congres~~ 

I""' ,. .. 
f;! ~. 
i'!r! 
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The curn.:nt Senate version of the pvrcns pntriuc Lill 
is a significuntly brou_dcr bill than th<1t v:hich n~c·r:ntly 
passed the House:. 'l'b(;; Senutc bilJ as it nov! stDro:t:::; is 
subject to the same criticisms we have directed nt the 

- --House---bi+l-.- Heverthel-ess, -it: seems- quite likely C1c;.t 
substantial amendments in this provision could be 
accepted by the Senate. 

Negotiable areas of importance to the Adrninistrat:icn arc: 
limitation of scope to price fixing, elimination of 
statistical aggregation in private class actions, 
reduction to single damages, prohibition of contingency 
fees and discretionary rather than mandatory a~ard of 
attorney's fees. For a further discussion of these 
issues, see Tab c. 

2. Antitrust Civil Process Act Amendmc:.nts. The Senate and 
House bills are in most respects compatible with the 
Administration's position. 

The Administration favors deleting the use of the 
expanded civil process powers in regulatory agency 
proceedings. It is anticipated that the House will 
delete this provision. 

'l'he Administration also seeks exemption of infor<n:::ttion 
obtained through this process from public disclosure 
under the Freedom of Ihformation Act. Although it is not 
clear that such an exemption is necessary, many businesses 
fear the possible applicability of the FOIA. The Senate 
may be reluctant to grant such exemptions, and it may be 
easier to achieve the exemption in conference. 

Also, the ~ustice Department opposes a recent amendment 
in the Senate bill which would require them to reimburse 
third parties for expenses incurred in an antitrust 
investigation. 

There appears to be a good chance that these modifica­
tions will be accepted. However, there will be some 
business opposition to the Civil Process Act amendments. 
Bill Seidman's memorandum to you on this subject is at 
Tab D. 

' '. ·~"), . 
~~/ 

'; ; 
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.~l •• .-•. ,c •. D_.t ..... . J ·• .• o ~.:' ·. •"·--~1 • •• •• ~---J . .l.<~,_,, .• . ., •. !Jt . • CC•:.1~.) . . _, .... .. . 

~;~, J I,-; Lc~ l)i.l ]. c ·r:-r_·a t c 5 ::--·. r~ ~ C:. :·.c ., .. , ~ .. j:r; ill j .. ~ c~:.;: .i '-1 i!. c:l~J ;l.i )""; !;; t 
m.:!r~rc~n:; \·:hie}: l.l1~c cLi . .l.!.r :li'J ,.-; !jy I'r:c'~c~·!"'.:..]. !";r,forcc:·:~(~;il:. 
D '~!C;J1C 1t~S. '.!:! 1 ~ ;;.5Jil:!t:t.:.~t.t~i...;.~:iV~t !1.:--:::; !"~~:-..tt ... C~(1 j_i:f: O~·i,.JCr:.;:t.t.·~~-·: 
to a uy s tt"~/ p ~:ov i ~; j r; :1 , \·:lti ·, t.~ )''C<1 ~- :: Lr::1t.tll9 i t =~ ! ; v p 1.:-.,:n·i.: 
for. cl 1-'rOFCrly ni·)(l~f:i.e::d pl~(:··r~s::-gc::- nuti fit:: .::<tion vr:·r,(_•.;:r:t;1:C:-

·--·- - - rrh.ti final scn=i tc · !nur k -·1:1p pro .... 1c ~ s tha l-_-i-:r--n·- rnr:;~.;er-b----
ch:dlt:.mgcd b~! the Governm~nt , consummation of the merqer 
may be s tayr::d until the: court: :i. ssuen a iJ0cision on a · 
rC:!qncst foJ~ a preliminury i1.~ :.:: r:.!.::c::.on. lio~·;ever, th~ . 
sLay can not exceed 60 day3. 

Tlw burden vJoulC: be on the dcfc~ndant to cJ.em-;:;nstr2.te ~-;hy 

a preliminary injunction should not be issued . Sen~toE 
Scott has ineicated a willingness to narrow this fur~hcr 
by shitting the burden of proof from the defendant to 
the Govern:.netti.: and to reducing the stay period. 

The House will consider a similur provision. Although 
there is strong support for some such provision , the 
Administration has been ag'-l.inst. any automatic sts.y 
provision . 

4. Hiscellaneous l~'i'end:ncnts . •J~he Senate bill also contains 
~~ariety o1-·miscc.ff.i"""i1'eons provisions but the Administ.ra­
t ·:i.:on only !;upp~rts ·a pro\~i s-i on \'lhich 't-·IO:nld amend Seci:ion 7 
of the Clayton Act (werg8rs) . 'J.'his change is neccssc::!:'y 
because of a recent Supreme Court decision limitirig the 
scope of Sect:i.on 7 of the Clayton Act to reach only 
violations ~'in" rathe:r than 11 t::.ffecting" interstate 
cor<atterce. The lidministration continues ·to opp..:>se · 
expanding -the scope to oth~r sections of the Clayton 
1\ct and the Hobinson-Pat.~u.:1 Act . 

The Administration also op~)oses a provision \d1ich \·:ould 
autl1orize dismissal of cla~rns or defenses of any party 
who relies ·upon foreign statutes to justify a refusal 
to comply Hith a discovery order. The J'ustice Departr:l~nt 
\·lOGld also like to modify a provision requiring mandatory 
award of attorney's fees for injunctive relief und2r the 
Clayton Act. Justice prefer s discretionary awards . No 
similar miscellaneous provisions are likely to be 
considered in the House, 

.. 
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5. DE)claration of Pol icy. Finally, LhG Scnatr~ omniblls bill 
con-t:nins a coTlection of asr..;cri:ions and concJ.us:i or:s 
about the commitment of thi::-; country to a free cr,tcrp:risc 
system, the decline of competition as a result of 

~-ol igopo1y-am1·monopol.y/ amr-ttm--·positive-- ·iTrT?act-of 
vigorous antitrust enforcement. It has been criticized 
as not being based on economic consensus nor logicctlly 
connected to the procedural matters dealt with in the . 
body of 5.1284. The Administration has ?reviously taken 
no position on this provision. 

Although some of the least supportable language has 
been eliminated in the Senate mark-up, the Administration 
would favor the elimination of this policy statement. 
However, the Departments do not view further modification 
or elimination as important as the modification of 
certairi substantive portions of the bill which are 

· ---bonsidered above. Attached at Tab Eisa table summarizing 
the various provisions of the House and Senate bills. 

Options: 

At this stage, we have the following options: 

1. Do not compromise the present Administration position. 
2. Negotiate with the Senate to try to produce an 

acceptable bill prior to a Senate floor vote early 
next month. 

·3. Schedule a me~ting to discuss these options. 

The first option has a number of risks. If the Administration 
takes no action, then it is likely that the Congress will 
pass an unacceptable bill thus generating pressure for a veto 
sometime this summer. On the .other hand, there is some chance 
that Administration silence at this time could slow down 
the legislation in both Houses so that the legislation would 
not be enacted. For example, an effort to filibuster the 
bill in the Senate is possible. 

Option 2 could substantially increase the chances of Congress 
passing an acceptable bill. With your support, it is likely 
that the White House staff arid the Justice Department can 
work with Senators Hart and Scott to agree to desirable 
amendments prior to a Senate vote early next month and 
avoid undesirable amendments on the Senate floor. This 

. < 
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option would also help stimulate the House to move on the 
Civil Process Act am~ndments and an acceptable pr~ncrgcr 
notification bill. 

Option 3 recommends a policy meeting on this subject, prior 
-~-to- your-choo-e-irrg-bet"le:en--options-l----and-2 ,- We--believe -t·hat- 1 

in light of the complexity of the issues and the highly 
fluid pol ical environment, we should meet with you as 
soon as possible. 

Decision: 

Option 1: Do not compromise Administration position until 
Senate and House conference a bill 

Option 2: 

(Supported by 

\·Jork affirmat.ively \·lith Senators Hart and 
Scott to try to produce an acceptable bill 
prior to a Senate floor vote early next 
month {Supported by 

Option 3: Schedule a meeting 
{Supported by 
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The President 
The l·ihite House 

Dear Mr. President: 

I was extremely distressed to le<1rn today that you h·we '..d.::hc1rawn 
your Ad~inistration's carefully articulated and frequently rep~atcd support 
for H.R. 8532, the Antjtrust Enforcc1aent Improvern~nt Act (Parens Patri2e). 

In my judg::-.~nt, enactment of this bill Hould constitute ttn{jucstion­
ably the cost significant contribution to antitrust enforcement and the 
deterrence of widespread antitrust violations in core than a quarter century • 

The hasic preoise of the bill is that I:J.:.my if not mcsl ao:::itrust 
violations have tl1cir principal iGpact upon the consumer~ who pays core for 
goods and serv:ices tl.an he would if there were and open compet:tion. 
The need for the bjll arises because under our present antitrttst enforce~ent 
schene, the consu;::;2r has no tivc ~echanism for seeking n'dress, in 
light of the snall valu~ of individual claims and the cnon:1ou:; cost nnd 
complexity of antitrust lit tion. As a result, many violations zo unpun­
ished nnd curporate violators reap -- and retain --billions of dollars in 
illegal profits every year. 

The bill t.:ould fill this enforce~~nt vnid by ecpo~:ering st.::lte 
~ttorn~ys general to bri.ng antitrust suits on b.:half of consur::<..:rs in t.l~~ir 

states injured by antitrust violations. It would create no new substnntive 
antitrust li.::!bility. It h'<.•uld merely provide for the first time an ('fff'cti•::.: 
mechanism for the. vindication of existing consuil:er clains nnd the cnforc\;r.lcnt 
of long-sta~ding policy. 

The C.:'!5e for this bi.Jl hns beAn l't."!de rc•pt''atedly and most persua­
sively by authorized rc;-rt~s.::mlat~ves of your O'.,·n i\cli'linistration. On !·larch 
18, 1974, T'hon.1s E. ~:;,:.J;>c!r, As~dstant Attorney Cc•nc~r.:-~1 in charse of thP 
Anti.lrust Divil::iion, testiticd t:;'-!nerally in [avvr of an E.>nt·lier Vt!t·sion of 
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H.k. 8532. lk: .sugcc·~tE:d ;t nu;nbt~r of :n::end:i.::·ntr;, t:-:;;ny of 1.-1hir:h >:r:-re 
incorporated in the: dra!:"t ;;p;>ro•;{'d by the Iiou:;c JmHr:iary Cor.::d.tte:e on 
July 24, 1975, The Ad8inistrntion's views re~nrding the CoG~ittcc hill, 
the present H.R. 3532, '.:Crf.! $0'-!P,ht a~.:J.in fo} lo· . .;ing Con.::rittu~ c'3Ction. 
Once ag<lin, lir-. Kauper ~;as forthright in hi.s snp;)(J;-t of tl1e rn•!asurr:. 
In a letter to tH~ dated Sc:pte:::ber 25, 1975, Hr. r:wper t;tateJ: , 

The Adr.lin:istrat:ion has tcken a position :in suppor• of 
the basic concc?t of per~itting a State to sue on behalf 
of its citizens for dama[;CS sust<Jinecl becaus'~ of "iolati.on.s 
of the Sherman Act. H.R. 8532 uould establish a 'orkablc 
mechanis~ for assuring that those antitrust viola ions 
~1ich have the broadest scope and perhaps the rnos~ direct 
impact on con:;u:;:ers do not escape civil li<-::.bility. 

Mr. Kauper went on to suggest one or two amendDenhs designed to 
strengt.he:n the enforce:7n:ont potential of H.R. 8532, concludi 1g: 

l-fuiie we think the further refinements sugges teci :bove 
would strengthen the bill, we would still urge en·ctrnent 
of this legislation. 

Hr. Kauperts letter cade it clear that this ~.;as t·1e rr:atur2 and 
considered position of the entire Ad~inistration: 

The Office of ~·!anage;;:.ent and Budget h2s advised t~ds 
DepartrJent that it h~s no objection to the sul:mis .ion 
of this report fro~ the standpoint of the Adminis :ration's 
program. 

I 

Hithin the bst ncnth, ~·Jhile testifying on another matter, }!r. 
Kauper ;.,•cnt out of his • .. ;ay to praise H.R. 8532 and the Judi ~iory Co;;;,~ittec's 
contribution to antitrust en£'orc('r::c:1t in rep1H"ting it to th; House. 

( 

. These vie~.:s ,,·ere echcf'.d recently in a signific<mt speech by Dcpu::y 
Assistant Attorney General Joe Sims, ~ho stated in Dall~s, ''exas, ou F2bruary 
27, 1976 th3t 11a.s \.le put :~.ore re:::;ouces into the field, \;c conli.nuc to fl:1d 
that pd.cc-fi:dn:.; is a cor:-r.:cn business practice." Pointing to th.: n.:·L!d for 
penJing legislation to provide greater antitrust enforc~Gcnt capability, ~~. 
Sims \.'ent on: 

Strangely enot:gh, \,·hilc the business co!JF!unity is taking. 
a strong public sto::nd for free enter?ri.!":c a:; a concept, 
it is al!>o i::.)c:ntL:,.:; an en,n·;-(JUS 1l'bbying £~ffort in .rm 
attc:cpt to tl•:-l:1y~ to cnt h;1ck o~: to prevent the pnss;~gc 
of such l~gi~l~tion. 

And so nr;ai.n, th~ rnll fot· a return to free 
t:tkes C\n a sc:-::~'.;hat i1ollu;.: ring. 



.. 

The f,rJministr:ltion's f;upport for the prcv:i:,;ions of 11.1~. 8532 
has lib.~·.d:;c hr:f>n rcp(~;.tc~dly e:·:prt·::o;cd in ti1c Sen;.te. ~!r. }~;wp •. ~r tl·.:~tifiJ~d 

in f:~vor of Title IV of S. 12[V1 , tiH! c:c.u:tU.:rp;lrt of ll.R. 8532, i.n lby o[ 

1975, nmi a;; recently as Febnwry 39, 197[,, Deputy /d~torncy Cvr;r•r<: 1 f!arc·1r1 
Tyler e:.;pressly rc:1ffirned the ,\dminif;tr.:.,Uon'n Guppcn·t for T:it1e IV in <c. 

letter to the Ninority Lea•l.;;r of the ~;crwtc, the Honocahle 1Iuc:,h Scott, t,..:::o 
is a cosponsor of S. 1234. 

. . - -- ... -~···~-~·~--- --~----

Even more is at ~take than tlc credibility of consi~c: state~~nts 
by high ranking and fully authorized offie::i.uls of your Administr;:;t·ion." You!:' 
withdra~al of this long-standing support for ll.R. 8532 is utterly at od2s ~itlt 
your m..:n repeated statcr;:cnts favoring vigorows and e.l'fi.!ctive enforc<.::r:Jent of 
the antitrust laws. 

• I could not put the case for the necessity of effective antitrust 
enforcer::ent to the continuation of a free co:npeti tive econor.1y better than 
you have on nur:Jcrous occasions. On Octob~r 8, 197~, you told a Joint Sc:;sicn 
of Congress: 

To increase productivity 3nd contain prices, we must end 
restrictive ~nd ccstly practices, ~hether instituted by 
Governr:tent, incustry, labor, o!' others. Anrl 1 an deter­
mined to return to the vigorous c:nforcc1:1ent of the antitrust 
laws. 

On April JB, 1975, you told the W1ite House Conference on Domestic 
. and EconoT'lic Affairs that lYigorous antitrust cnfo:rccr::;;nt Dust bt: part of Lh..:: 
effort to proilotc competition." 

In your most recent State of the Union ncssage, on Jane~~y 19, 1975, 
you told the Congress that nTnis l:.dministra~ion ••• ~'ill strictly· enforce 
the. federal antitrust l.:n.:s." 

You put the 1:1atter ::Hc:-haps rost eloquently in your rc,::arks to the· 
Americcm Hard-:.-:u·c :rnnuf::1ctur..?rs Association on Aut;ust 25) 1975: 

i. 

lt is sad but true -- too often tl:1e GovenmK.'ll': \.'alks tdtll 
the industry along the rond to ~onopoly. 
The end result of such spf:cial trc.:ttscnt prov:des special 
benefits for a f.::-.;, but pm;erful, groups in tl"c econo::1y 
at the expense of the t:-~:-:p:>yer and the consurr.c r. 
Let r.:e err;phasizc this is not -- and nevet· td l1 be. -- an 
Adrr.ini5tration of spcci.::l intt~rests. This is nn Adr:rini::-
tr<ttion of public inter.:·st, and .:1h;;3ys Hill be just that. 
Therefore, \:c~ ,.;ill :JtJt perrn.it th~ cPnti.ml.Jti,)n of t:onopoly 

• privilcee, \.:hir:h is not in t:tc puhU.c int'L·r•~st. It h• rJy 
job and yt111r jub to Clj't~n tlw .\l::,>rh:<J.n r;urk,_•tplacc to all 
cor-.crs. 

Despite the~•c rit~$in~; cJpcl;n·,1Uons of COr:i,nitment to antitt:ust 
policy and enf,:>rt~Ctnl!nt, yc'11r ;1ctions in rc·•·cnt h'c.c:.::s h;wc st1:uck ft'P'~:lt(~J 

.. .. 

; 
l 
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blows nt tl1e hope!> of tl;e :. . ..-cric:m people thnt thr.~s-::~ goalr; would bQ 
rc~<!l:ii:(~d. On F.:;hruary 19, 1':.176, d(!Spjtn. prcviow; affinwtions of /,dmi.nl.s­
tration SUflpurt, you • .. :ithdrr:'.-;, through D•'f''lly Attorney Gvilerrtl T~.'i•·r, your 
blessing from icpurt~nt injunctive provisiuns of Title V uf S. l!J4. 

On March ~. 1976, ~n obviou~ly distres~ed hssistnnt Attorney 
Gen~ral K~uper hnd to t~lr our Co~mittcc that th~ Administration o~posed 
S. 1136, alrcndy passed by the Senntc, ~.;hich 'YTould h::ve cor.J:Jittcd significa;;t 
additional funds to the federal antitrust cnforcecent effort. 

And yesterday you ~ithdrew from alcost two years of public support 
for the concept of U.R. 8532. 

I hope that you will reconsider your pronounce~ent of yesterday 
and reaffirc your earlier support for a bill designe2 to put sorely necdeJ 
teeth in our antitrust enforcc~ent schcne. 

Othenlise, everyor~e will have lost significantly. The considered 
pronouncements of ~our Administration on pendin~ legislation will lo3e ;1ll 
credibility if the rug is to be pulled o;..Jt: repc3.tcdly by last-mioutc 
presidcnti:ll action. :-!ore it1portant. the: consumers ;:;.nd busincssL::,•n of thi.s 
country who stand to b~nefit from free and open co~petition and the atte11d~~t 
reduction of inflation \..•ill have lost th:> assistance of a. truly s.i.c;nificant 
piece of legislation. 

The antitrust la~s are the basic charter of our free 0nterprise 
system, 8nd r uq;c you to jojn in the effort to secure their vigorous 
enforceDent in the public interest. 

• 
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Dear John: 
. . 

1:1-::<T or· t. u:&r:·:!: ;;y Ttl i: J· :::·:Sl!.Jr:::T 
TO J:E!'I!J::Sl·:~,·fAT I'/E JO:i.:i J. I~HOil~:S 

--- --------. 

Har-ch 1.7, 1976 

As 1 oiJtlincd to you on Tucscay, Harch 16 , I sup;>t~rt vizorou:; 02ntitrust enforcC!::lent , 
but I have serim:s rcscrv~tions concerning the parens patria~ concept $E!t forth in 
the prcs~nt version of H.R. ~532. 

I c:uestion 'IJhethcr federal lczisJation is desir.:tblc "'hich authorize.:; a ~; t:ate 

attorney gcn.::ral to sue on b.: half of the stat.::' s c:i tizcns to rccov-~r t:rel•lu dz:r::ag~·s 
that rcs.ult fro~.1 violation;; of the federal ~nti::rus:.: la·.;s. Th·~ st.at.cs h<!·rc th~ 

abili'ty to a::uenu their own antitrust 1~·...-:; to authorize parens patria:o sul.ts in 
their ovn courts. If a state legislature, ilCti.n~~ for its o·.;:, · citizei1;;, i!;: not 
convinced the par(!ns p<:!t:ri<:.c cor~<:<>pt i!l souaJ policy, tha l\du,inistracic.l e;u<?.stion3 
whether the Con~ress should ~ypass the st<:!t<:l lesislotut:<;!S a:~d pro•Jic!e s tate ;;ttorneys 
general 'IJith acc~ss to the f(!der~l cou~ts to enfo=ce it. 

In ?.ddition to oy reservations aoout th~ prin:iple of par~n3 patriae, 1 ~- concernccl 
about so~e specific provision::; of the lezisl<~tiun . developed by the l~ouse Judiciary 
Cor...J.ittcc. 

The pn~sent bill is too broad ill its rc.:tch and should be nan:o•.;cd to pr'ice fixing 
viol~tions. This would concentrate the enforcement on the cost i~portant anti­
trust violations . 

In additicm, the .'.cbinistration is oppo10ed to L:andatory' treble damage nwarcls in parc•ns 
pntriae suits, preferrin~ instead a provision t~hich \:oul;l lit:!it P.~;n:dr. tml)' to the 
damascs that <:ctu:~.ll:;,· result fro;~ th!! violation . J'he vi.e~ that (e.:!cr.:!l p.-n<~lties 
\:ere inadequate, which has bi!cn us-ed to justify wandatory treble cai:l~~cs in the pant, 
is no longer justifiable ziven thi:' substantial :increases in these per.:llcics in 
rC!cl?nt years. 

·- . . .. . 
The Administration o~poses extension of the stntis tical ~S~te~ation of ~amagcs, 
beyond ' par~ns i'atrlae legislati.o:l, to private cl.:1ss ~ction suits bec.1asc this is 
out~idc . of the ~~prc?riatc reach of this l~gislation. 

FinP.ily, the ,\dr.-~inistration prefers discretionary rather than mmd-?.tory ~w:t;;d of 
attorney's fees, leaving su~h m.rards to the diticrction of the courts. 

nuriny, the .last ttlO years, the Adcl!ni~-t::a.tiO!I has SOll&ht to ittpro..-o! fC'clc::nl 
cnforc~mcnt e!fortr. in the ~mti.trust :nc.:t and the resourccs cevoted to a.ntitru:;t 
cnfc::ccr.t~n: hr.·.r..! in::reaM:<! t:ub:::t:\nt:!.ally. tn ll~cc~•t"~r 197!•, I sign,..] the ;\atitr•Jst 
l'cnaltics ;md l'roco;-durcs Act t:h ich ith.:rcar.i!d r.~;t:.:imm;~ ~'':n:tlt ict: iro:• $~0, GOO to $1 t1.i ll!.o:-. 
lor corportt!:io'l~ nnd $100,00~ !vr indivi.•~~o:.1ls. A~ I i.mlicnt.:,d Clbo•Jc. ! ::~o:?jl,1Ct; 

• vi.:.~or;;IUS antil::m:t t·nforc.·c:~nt, hut I tlo n:..t hell~v~ u.r.. S532 is a t'CS?\msibte \<'3)' 
to enforce £ed•:r:~l :tntitnwt laws. 

Sincerely, / 

/ sl Cer.1ld R. 1-'ord 

"l'h<! l11):1or:lblc Joha J. ~hndt•s 
:O!inndty I . .! 1<h:r 
l!tH•·,~ cf . l~,"! pr,~~~··nt.at iv,·~ 

~:l~'lln!;~on, !>.(:, 20'>1:1 

'l'l\D B 



'J'AB B 

·rHE WHITE HOUSC 

WA ~; t I I: l G T 0 I~ 

'lvla:tch :a, l97b 

Dear Ch<:.:.irman Rr.:>cino: 

During the last year 2.nd a haH, n1.y Adrninistr;:.~ion has !>Up:;?orted 
c.ff<:ctivc, vigorotu;, ~mcJ :cc!;p:Jnsitlc antitrt:st cnf')l'Cement. In 
Deccrnbcr l'Y/4, I sign.cd lc::isJ~..>.J..ion increasing pe;.-1~J.tir:s for 
c.ntitruct vhlations .. J.:n addition, I have subrnittea ~;cvc:·:-:•.1 legb­
la i-) V C l) ro···;o cal S ·i() T .• C r'U 1 ;::1! t> 1·v .,. 0' { rl·''I'f). \"hie 'h '~!,...•1' 1 ~1 c~n' Cl. ..-v? ... . ... l "-' - .... ~- ... _ _,. .; #- ----·~- , ... _. .. ... ".._ ... .~ ... ~·· ·--... ~ -· 

competitio:u. in :rc:f';i.'.lc:.~;ed indu.::;tries. As::m:rir.g a fret:: and t:C''-'Xl­

petitive economy is a. key~to1ie of 1ny Ad1ninistrationr s cco1:.nx:nic 
pro g r ::-rrn. 

In October 1974, I c~nno\.'Tl.Ced n1y support of 2::rncndn~cnts to the 
Antitxust Civil Proc .:::s s Act which would p:rovice ir;J.i:;o:::tz.nt tools 
to the Justice Dep2 rtment in enforcing ou:r. antitrust lavts. lvfy 
Achninistx-~.tion reintroduced this legish1tion at the beginning of 

t th• · C ,.,.~, ... ~c~ ~l .... ' T cf"""onrrl'"1" ,~.., .. ~e ~t" f .... .,. ..... .,1.,, ';l\ CO'"'r..:..::,. "':.\t~ -. 1.s on~ .. e.,.., " ... o.-- ·"'·-'· A 6 J \,.CJ.e. - .., c.'\ o.< ,_ #J.L , .. %. 4,,._rc.. .~..o ..... 

1 have 2-skecl the D~;p;1::tment of Justice to \vork closely with 
yot.~r Com.r:nittce in co::1ddering this <.>.ntitrl:st l•;:gislaticn# I 
\voulcl hope that the rcc;ult of this coopcr2.tion will be effective 
and responsible antitrust legislation. 

Sincerely, 

~-! "?:~,I ~rr ._..... 

The Ho:;orablc Peter Vl. Rodino, Jr. 
Chainnan 
The Comrnittcc on the Judiciary 
House o£ l\cprescntatives · 
·washington, D. C. 20515 



'J'JI.B C 

l'c:r•.·!1~·: 1';1 t:r i.:ac 
. ·-~- ... ·---· -·------ ·-·· 

'ih~~ i:o~:;;e··n;·t~~~;t_•d r·~~'~l":':~':: t•.:.r..·;;,r~ bil.1 (IJ.i~. r::>:~2j :u::: 'J'i'..:!c r: 
of S. 12:.~.;·, t.~1c ;:~~!l1'"~tr' c0t,:l!:.:.;J·;·.:rrt: CJll \·4':·:;_,:h tll~' ,Jtl(:.ic.i~!:':~' 
Co~.:::-,.i tte~ cc·:.:ple1.cd uc~.ion o:·1 .r.;-,rj J G, c.d "fer j n u nurr,•·~-::- o:: 
rc:-~;>::·\;t s. 

'fiU ~:! IV h<:ci L·~c~·: .'1 ~oo:igr-aif.~ r:~:nt.ly 
n.::rr.o·.·.:cd in the Scn;.;t:e r:.Dr!:-up in 

1. A p:co·-:ision '·:hich \-:•.)ul.d .:;.uth~r:~:~r.:~ a State to 
reco\'~:r 0:::-:l<!~;e:;:; to ~.!·;~ "qencr.:~l ·:::co:-.:-::·.y:• of thc.t 
State or its politic~l sub6iviGi~~s w~s dclct~~. 

2. 7~c bill wns modifi~d to apply in general to future 
vioJ at ions , rather tJ:.:1n rctrosi-'•.::cti vely . 

The Eouse-passed bill, which ~3S nnrro~~d substa11tinlly, 
C0~1ZJ.:1res ~-;i tb ':l'i t: lc . IV n!.> follOHS: 

1. Sco~:::: . ':'he !I0PSC biJl ~·:u;;, in FT<lC!:~. cu.l cffec:., 
J,.;-::):.::-., •• ,(-1 to ,,,-\,1-<t·l pr·;c·c•-r-:.;v)~.(~ ,;Ol'·'·:ic)n~ on1•· 
,l(l,L_\ ..... _ .... ..L __ _ , .. •·~ .. 4 ...... J •• ~· "-"¥·• ..... ··- ... ~ , 

by p~r~itti~s stu.ti9tic2l nggrog~~icn of damage~ 
onl~· L'! such c<::-;cs. '.i'h_e ScH;:,t.:.:..: v2rsicm ttpplics 
to ~iolatio~s cf th~ Sher2an Act. 

2. . Stet ::-5.?. !:icv 1 ;~~c:-rc-cr-a-tic~1 ~:n Pri·:nt~ CJ.D s s .i\ctio::::.; . 
-·.----·-~- ·--.- ·-:- .,...___,.._____ 0 • • - ---~·- -- -

'l'ne bDuse cLu::1r1a.t<.~t• u. provJ.SJ.O!~ to p:::r:·,:J.:: 
aggrcg~tion in co~su~0r class ~ction suit. The 
Sc;1c:te retained · this provision. 

3. · Dr:t!:'·-::<.:0;;. The rouse provided for u. court cleter:2.ine:: 
rc-ci·;~~fon C f G~::1aqcs fron treble tO Fi!·lg .l C darr~;:.gcs 
if v defend~~~ could orovc he ~n2 actinq in ooc3 
fidth 01~ \·:iU:ct~t rc.:i!;~m to bclft,vc Lc violat~d ~~e 
a>1t.it ~~;.J~;.t. J. .. ;·,·n; ... ~n:c .Scrwtc bill provid0s for 
manc~ato!.·y a• .. l.:lrd o f· treble damage. 

4. 1\ttC?z:.:::r~~·~_i't:":~. Both the Ilou~C.! •. ~nd Senate:: pro· ... • ide 
that il court. ::·.:,y i1'.·.'.J..r.cl r<.!rt~onublc .=it.torne:y' s fe0s 
to a un:vai l .t r:(; cic.!:"cnc~~n t tmon f inclino the state .. - ... .... 
ilttor:10y g(•;,cl·r-,1 «ctcd in b ... 1.:1 ::~i t!1. 

5. Cc:~!·.i::: ' ':'ncv !~{·0:-> . The l!onsc pr:cvjc~et! for .:1 fli!t 
~:;:-···::--_-- -~·~ .. ·;·.---;--~~-; - ' ,_, ~ ' -·-- ., -~. ·- ~ v ... ~ ,,(, .. J..L·~ co ..•.• th.cn •. } .... ~.-:0! .J •. _ .. ;._ .. t ·: ... ..:?n... . The 
:::r..::n~··.· ~.·i 11 ·!·~.-"r:~tit·.: s the f:l)~r~•.:z.J o:: the CCJ\.lrt :or 
~=,~:· ntt r;~~t:..:·/ J.l ."" ~,l·l·t~!~r.to:~~'-''111.;. u:.·c:('•!'"{li ~~q to :~t:~:~::.::r:::i 
,.. ,. -i ! • .. ; · · ,· ' ' 1 ' '1"' · 1:\1.~' •· () ,- (v'"• l' !. ,.. ' ' .-: t' J. ;... "' • ' lll t J. ' ) ~ ~ "'" 
....... - .. .. • • ,. ' ... • • • , • .... •• .. . • ·"'' ' ... • J • • . ........ • •• r ....... '- ... . 
ll~· !."~',a::\....,:Jt!:ll' !.Ol!rl:! !. .. · .. lt'-."! 1 d~l-it::"!:!.:<.! ll:) O!~ UO\·:!l ;·or 
1·•·:· · ,.<,.,.,, ..... ; ... . c)•· r..Lllt'~' r-,c•··~---> · 

- •••• I · ···: • ~. • • • "-- ~ I • '- '-' - .. (. \.. t.. J """" • 
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Althougl1 a fundarncntnl i~sue as to the principle of p~rcns 
patriae.~ lcgi ::; lu t ion remains, the IJcms0 bill .i.s ir:uc.:h clo:; (.!J" 
to the modific.:-.~.tions fuvorc:d by the conccrne:d D~part.tn(~nts. 
'l'hcsc <lro: lir:·,i ta.tion of !;cope: to · p 2: ice- fi:dnq; c 1 i1:1in.:-d j on 
of sta tistical aqgrcgr:ttion in private action~; vnd rcducti(JI! 
t-o-sing1c-· dmnage::> --rn:·-ce"rt<nn. cms-(pos~~itJ.ty--uvcn---cr--B:tlt.-- ---­
licitation to single damages); prohibition of contingency 
feos. 

The Justice Department is also exploring options thD.t \-lould. 
require prior Federal action ·or approval, before an action 

/could be taken by a state attorney general under the parcr1s 
patriae provision. 



'1'1\ll D 

·rHr:: WHITE IJOIJ~.:i~ 

Wf,!jt-IINGfOI! 

.Nn.rch /. 9, 1.97 G 

,------- ---------------------------~------
---- 1-f~:Y.iof.u:~TJjUH rent: 'l'llE PH.L;SJ.Dr;~~T 

SUBJEC'J~ : 1\dm:i.niBt:r.-at.:i on l,r;.titru~;t J .. c~-:;::. ::;lntion 

Issne 

Shc;uld the Administration re0.ffirm its scppo:(t fo::· t:b:.! 
cne11dmcmts to the 1~11titrust ci.vil P::ocess .l':..~}t (the CID 
bill) 't If so, !3hould .a President:i.~l let.-te:o:- :::i. '~tin~1 thi~1 
position be for\'?c:.rded ·to the JuO.iciary Coln:r~i-L tL~es? ·-

Congress is moving to~:arcl enc::.ctwcnt this srn::t:19 of c~l':nibu~ 
antitrust J.egi cJa tion. 'rhc Sen~.-tE! .:rudici:u:-y Cor:u.1i i:~:r-.~e: is. 
in the proc~e~s of m.-lrking \.l.P S. 128•!, 11 i.:h2 Hc.rt·-S(.:c•._ t. 
Or.mibus l ... ntitrust l;.ct, 11 c-md a finnl vote :ts cxpect(~d en 
April 6. l~ brief SUll'..:ll::l:CY, prepared by the Justic:c V~pu.rt­
mcnt, · of s. 12~:1 and the pos5.ticrJs taken to u;:te by t.h~ 
Adr::1inistratiop. 011 its v.:1r.i.ous provisions is set forU1 at 
'l'ab A. -

In the I;ouse ~ t:he variotH.: ti tJ.es incorporv:tcd in s.. 1234 
arc being considered. Bept~.rcrtely. H. R. 3532:- t.hc p•'..:t~·. ns 
p2tr ii.l~ bill, :-~E:.:cntly pa~sed the Hm,_se vith 2<mE:ncl"r:;c-!1.ts­
th2::;.:-x-cD.ected m~r.1e of the concerns rClised in the ! i!.~:r~ch 17 
lctte:::- to Congrc~.;sm:~n Rhcdcn. A prc-n:ergcr no·tific<.:,~:i'.n:t 
bill s~nilar to Title V o£ s. 128~ ~ill bo introduced 
shoxtl v by c1w.i::.·1aan nod ilia . FiH.:;.J.ly, the I·~ou:.:>2 Juc1 :Lt.:.L.o.rv· 
Subcor~mtittee is z:::heCiuled to marl~ up on H:-1rch 31 the -
Admini;;.trt:ltioa' !:> proposc:.l for ul.l\0nfln~cu t:s to the 1L"1t:U.:rnst 
Civil Proc~sE Act {H.R. 39), which ~ould allow the 
Department oi: Justice to tuJ:e te~\.:imony in prc-cor:lplnint 
a~titru~t investigations. 

This lcgisl~tion hus coma under heavy attack from the 
busi ncs~ ~;-:J:-."L~U!li ty. 'l'he modification:> of the! l~drainist:raticn.' ·.~ 
p~:_,sition on tl!c injunctive r~~J :r~:: provi~ior.::.: for rn~rc~ers 
inS. l~·t!·~ arld tho liCUS(• J2.9.!".!'"'..I.l~.!!.t:l). aq_ bill h<..tVC lK~~#f;~ 

£1o• F. () 
~ ('' .. ... 

"--.; . 



intcrprc ted il~-> rcf.>l..i ll in'J [l"(;tn hl! ~:in,~s!; prt::!!;;:.;u·:·e. C•. ::·:--
~~C!qucntly, Sr.:rnt:or ~:t:oLt. h zt 3 J" (~c;ur;:::.:•:!r.:: ti:<::.l: ~·c <•nd 
Senator Hart n:r~·.~t u.i.t:h you t.c, e:·:z>lor~~ :·:·; r! c·,.·:· r JGr~·-.;: ·.:·: o.C 
'-ln ncccplablu f-O!::i t.i.on on tl:·~ Sc!m\ te b:i.ll. 

These amenc.lmm;.ts, toget:her ~·d th lcgicli!tion tc .i.ncre</.r:e 
. antitrust penal ties, ~ .. ;ci:e endorsed in your Economic 
.Address of October 8, 1974. · 'l'he increase in p~:n<:.lJ.i.:i•.::s.Has · 
enacted and sign'-'".:d into la;·r in Dcc~mb~:r 197-1· : bui.::. t:h~ 
Civil Process l\.ct amendm<.:.nts died in the~ S3rd C:cmgr.·~0~-'. 
At·torncy Genc~rc:.l J...evi · re~5·o.::.b:nitted this lec_:rislr4 ~- icr! to th~ 
94th· Congress and hearings have been held :i~n both I1our.;~s .. 

The present Civil Process Act ~as enacted in 1962 to 
assist the Dep<~rtment of Justice i.n invcst.is;<:1ting possibh~ 
anti trust vic.lat:io~1s. The .hct helps the D2pa:r trr:<:nt c.1etcr:::5_r.:,..:. 
in advance of filing u. su:.t, \·:lv:.:thr~r a violt::tion h2.r.: uccur::c:: ~ 
It \·:t.ls cnnctcd b~~cau~c pre--complaint discov.:-:!ry \·:c;.s pref~r ... n:~ 
·to h<=tving the qnvc~rnn::;nt ·tile c"O;:iplaints bn~>f!d t'PC~:i\ ~kctr:h:.~ 
or inaccurate .:i.nforHt<.:.t:ion . It \ms des:i.gn~d to m:.;.ke lYJS~}:i.b~.f..; 

. f d ~ . . b J t• . . 1 1nore 1n orme cec~s1ons ·y Lus 1ce pr1or to crcat~ng t~~ 
burden, expense, and ctdvcrse publicity of a full govcrnmc~:~. c: 
lav;sui t. 

'rhc 1962 Act, hoHcver, \·:as a linitecl effort.. 'l'he 1\:rl'!:itrnst 
Division may only serve the Civil Jnves·cig~ltivc D~m.<:!.r~c1 
(CID)--a pre-complaint subpoena--on sunpcctcd viol~torsr 
the so-callC!d "targets". The CID may only be se:.ve:c\ on 
businesses for the purpose of obtaining dccnmentH :r.c..:levn!lt: 
to the investigation. 

The proposed legislation would permit CID's _to b8 i~sucd 
not only to "targets" of the investigation, but nl~o to 
third partics--·cnstomers, suppliers, cornpc·ti tors--Hho muy 
h~ve information relevant. to th0. invcstic;2.tion even thouqh 
they themselves are not suspected violator~. CID's coula 

t· thus be served not only on a tiusiness entity, but ~lso on 
individuals (e.g., ~witness to a Meeting). Also, aCID 
recipient could be compelled not only to produce docum~nts, 
but also to give oral t.:ostimony <md anm·:cr \·;rittcn questicn::;_ 
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The.! ,Jnst.icc nc~rartruc~nt vim·1s -.:.:nnc:tment of th.i s J c:c;:t~.}atic .. 
a.r: n v5.tal !,:L-~? c~et;ls:,cd to clo:::;c a r;ap :i.n tl:cd): Dl!:~i-
trL'. !::. t C· Il.~= OJ. C' •j:!1:';} t ctH t.hOT i t.y . 'j'iH:~~l bC J. i (! V C: j_ t .;.:: I1.f'G r;;!:; ':: <J . .f. ~­
to c!t;~.JUJ:-c thi'"!: t.b~ m~tjo:c iilc;~cas~ in fu~·~(::.; c-:ppxo;-?l:.ic .. )::c·d ~:c· 
:-•11t 1. tr•·1o:-·'· L·'1.r~ ,)·,..c··r.··nr•nt l., ff'>r·:· •· c,urj "'•rr ... ,.~ , -~~~ .... ,_·~-~rrM~·"~--~ .. ,.....,'- \,;;,.. .. ) ....... ·-' ...... , "'""' ""''"' 1. ~~--'-'-'"'L,;,:---J.#-F.r;~-~ - ..... tv •·""'•·.J·J-._'" .. 

--·- -·- \..d.-J:-1 -be-util.1.=-.:.cd J.n tnc mo~;t efficient <md effective mannc:.. . 

to'RO 

The hill \·rill uccord the Depa:ct;TL2nt of .• Justice eBsep·t:i.4llly 
th8 ~ar~e inv0:.-t:igatory po-:·:er nm·: posscs~;r.:'!d by ·tho F':.'C vnd 
nu.;-ncrous 'othr::x~ Fecl.e:r.al ag~ncie:s (o. g . I rfrec~!i\ll::'Y I Ji.rj::-:ieul tu~ ~ .. 
Labor, Vetcr~n5 Admini~tration# and most regulatory ngenci~=· 
In addition , at least 18 states (including Virginiap Texas. 
Ar izomi·, .. NcH I!ampshirc, Florida , and l,ie'-' Yor!:) hav':'.: e.nc..ct::·; 
simil.:.r lcgir:J.ation , most ,.,i thin t.he last ten years .. 

Despite the inclusion in the bill of a vn~icty of f:afeguard:­
to pr(_)tect t\~;z..inst evnn the appr::nrance of govcJ:-nt!'.entc-~1 07f~:::­
r cn.china, and nw.merous c:hanc.tcs in t.hc lc::g:i. ~:;lat:ion C.lC<;CPtcd. 

by the Jus tic(~ Departmen·t and Judiciary Co!'.,mittee r.:tc.ffs, 
opposition to the lcgisl<-;.tion f:t:o:-:t the busin~st~ com .. "':lunity 
continues . Attached at Tab B i~·a discussion of the major 
objections that have been raised. 

Option 1 :, 

In light of the ndministrafion's recent ~odific~tions in its 
position on premerger notification mv:l parc:ms p<:~.t:riz:c:, the 
J·usticc Dcpartz:1ent bel:i eves it i5 (::Bsentiaii.:o-rca1 Ifrm in 
'-1ri t:i.ug Olu: support fQj: t.h~ ~me;ndmcnt~.; to -t.l,~ l\ntitr.n::;~.:: CivL 
Process Act: . 1-.. proposed Presicic.ntial letter to t:he Chair.11c:~ 
o f the B,:)usc c).nd Senu.t:c Judici<'l.ry Com .. <1i t.tccs rcaf.fi:Cl"';ir .. g yoi.:·.· 
support for the Clrct8l1dment.!; is at-t:ach~d '-'-t ·rc.b c . r •• ~hin let.t:.c:: 
also indicate~ that you hnve asked the Ju3ticc Dcparb~ent to 
\·~ork \li t.h the COi.Ul\ittcGS to achieve passng·e of this legisla­
tion . 

Opt.:i.on ?. : 

_)

'hiE v..p?roach \·iould reaffirm the Ac1m.i.ni~.;trntion ' s snp?ort 
1 ithout highli~Ihting your personnl involvement . lioi:Jc.:v~~r, 
ust:icc i·ndiCi'i tes th.:lt several ti\cmbcrs of the_ Hou~;c J. ttdic) rtr~ · 

Commi t.tcc h<l.VC !.~aiu thal in li9ht of the ch~nqe or l\d::~ini~·;tr 
t5.on position on p.:~ rcns n:rtr i<1c and. J~n.:ch I:~t.xii~l t-:p: ~cu) .:1 :.:ion t) .. 

t hi ~ i :: .>t ~~, tltvy c.:~nnot .:~ccc~>t an c;:prl.:'~r.:ion by t:hc lk~).:tr.l:·-
mcn t of ,lus t.ice .:t!J a rcl.L.1bl e cxpt'\.!!:!":icn of rcmr po:.d.tion on 
thl.s issue . 
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-t J.-<->J·-~· -·: •. ,)·- -:: .. '~~-,-··;.-. :·,·.--.--] nr(·)-·;:-r7·. • ,-;-·;:t-·7 - -::;. ~r~~-i·:-.:1.; \.-,::- -~- -;~·-.: :·nr· ~ 
4# • t._.. t .. J .. .. '- •• I '· .. .,. . -, . . ), , 1.;._.., t. ,., 4, t.. .. , , ll.. .. • ' • t . .. ·; ••• • -----·---··-- ..__. ·----·-. --·--- -·---·-------·--....... ---_________ ____.___ .. 

li o u ~:: ~~ mi ... r:;: - t~ t ) : .-' • : • :; J 0: 1 • 

Such ;• r evcrsc!.J of r;upp~:r:-t <.d~••or;t. cc:rt<'.5.Hly ,._~~"YL'. lc1 :~"'::. 'l ~- t: :u · 
incrf:Ds0.d attacl-:s on the.! cn:::d5b.Uity of l:.lv:.: h!1:uini.!.:'...:: ., ,; ·:.:io:, ·:. 

--·- ··anti:trust.--progT7!J:r. I L \·l01.T:td-crl-:m--tcn0:-to-"t'm!;_,:.I.In.Lm.~--:.::~J" -±Trt::~..:-;----­

grit:y of the l'.{uninistrntion' s procC-!S~ of clc< .. u:in9 lcs:;i::;J.~t:i.:l:.l~ 

Oc-:!c5.sion 

Option 1 

-----

Option 2 

Option 3 

Reaffirn nd~inistration BUP90rt for the 
Civil P~-:-o~<.1s~ i~ci: crmendr;t..=;nt.s and :·:elc:ltc-.1 
legislation · .. :ith a let:tcr t.o the E~•1..1.se cn1.cl 
Senate Judiciary Cwm~ittc?ri. 

Suppor i;ed by: •r:c<:!&Zu:cy 1 Cor~W?J"'CC,. .:rn~tlC!~ r 
Counsel's O:ZfJcc~,. 0:-:.G •. CEJ:~ 

ReCJ.ffirm l;.drr.in.H.;tru.tion support f:or the 
Civil v.z·occss l\.ct amcndmc-:ntu by inst.rt~ct:Ln~r 
Justice~ t.o indic2. tc !mch S'8l_)po;:. i:. c"~1.1·~ir:.g · 
·tho J!cu::;c rnarl.:"UP ~;c;jzic.;;l. 

SuppOl:ted by: Han:;h, Fr:ictlersdorf 

Instruct Justice to indic~tc Administration 
opposition to the Civ5.1 Process J> .. c·t. nn:.end­
roentf;) duril1g the Hmw~ ma:rl:-no sct;:~ J on. . ~ 



(CI-IART REVISED AND NOW AT TAB A.) 

.. 




