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THE WHITE HOUSE

ACTION
WASHINGTON

October 18, 1976

Last Day: October 19

MEMORANDUM FOR

THE PRESIDENT

FROM:

JIM

SUBJECT:

s. 2278 - The Civil Rights Attorney's Fees
Awards Act of 1976

CANNON~~

Attached for your consideration is
Senator Tunney.

s.

2278, sponsored by

The purpose of the bill is twofold:
1.

It would grant discretionary authority to Federal courts
to award reasonable attorney's fees to prevailing
parties in suits brought to enforce the various
federal civil rights acts enacted between 1866 and 1964.

2.

It would authorize the courts to award attorney's fees
to a prevailing defendant in a suit brought by the
Internal Revenue Service charging violation of the Internal
Revenue Code, where the court finds that the IRS proceeded
in "bad faith".

As originally introduced, the enrolled bill provided only for
the awarding of attorney's fees in civil rights cases arising
out of pre-1964 legislation (attorney's fees provisions for
prevailing parties are already specifically provided for in
all major civil rights legislation enacted since 1964). The
bill was amended in the Senate at the last minute to include
suits under the tax code, after an attempt to kill the bill
through a filibuster failed.
There is unanimous agreement among your advisers that the
provisions granting Federal courts discretion to award reasonable
attorney's fees in civil rights cases are meritorious and should
be enacted. However, the Department of the Treasury has expressed
strong opposition to the provision authorizing attorney's fees
in tax cases. Treasury maintains that these provisions are vague,
both as to the scope of coverage and as to what persons are
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entitled to relief, and that their enactment will encourage
increased litigation and adversely affect the administration
of the Internal Revenue laws.
A detailed discussion of the provisions of the bill appears
in the OMB enrolled bill report at Tab A.
Agency Recommendations
The Department of the Treasury recommends disapproval of the
bill.
The D,epartments of Health, Education and Welfare, Transportation,
and Housing and Urban Development recommend approval.
The Department of Justice has no objection to your approval
of the bill.
OMB recommends approval of the bill.
Staff Recommendations
Jack Marsh and Max Friedersdorf recommend approval of the bill.
Counsel's Office (Lazarus) recommends approval of the bill and
states:
"Treasury's comments regarding the tax amendment included
in this bill would appear to be substantially overdrawn.
In this regard, it should be borne in mind that the tax
amendment (1) applies only to civil actions and
proceedings--a very small percentage of the contact between
the U.S. and taxpayers concerning the Internal Revenue
Code; and (2) as the legislative history makes clear, in
awarding fees to prevailing defendant taxpayers, courts
must apply the same standard for awards under other statutes
covered by the bill, i.e., the action must have been
frivolous and vexatious and brought for harrassment purposes.
Our information is that virtually no pending or future lawsuit
could result in any fees award whatsoever."
Bill Seidman recommends approval "with strong recommendation
that the signing statement should indicate that we Will seek
a change in the tax provisions which are very bad and will
increase litigation."
Alan Greenspan recommends approval and states:
"Regarding the provision authorizing the discretionary award
of attorney's fees to prevailing parties in civil actions
or proceedings instituted by the IRS, we concur with
Treasury's concern over several potential ambiguities that
may arise in application of the legisation. However, we
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"do not foresee court litigation burdens. The provision
may deter a few U.S. cases, which, while not unfounded,
rest on sufficiently uncertain foundations that their
prosecution could have greater costs (including defendants
costs) than successful resolution would warrant.
Furthermore, although out-of-court settlements may
become less favorable to the IRS, there is no firm basis
to predict that the IRS and defendants will fail to reach
as many settlement agreements under the new attorneys
fee provision."
While I recognize that the provisions of the bill authorizing
attor~ey's fees in tax cases are undesirable, I do not believe
they warrant your disapproval of an otherwise highly desirable
measure. This bill has considerable visibility within the
civil rights community and disapproval of it would no doubt
result in substantial unfavorable public comment.
I recommend
you approve the bill.
RECOMMENDATION
Sign

s.

2278 at Tab B.

Approve signing statement at Tab C w7ifj'
h has been cleared by
Doug Smith.
~
Approve

Disapprove

~

A

•

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C.

20503

OCT 1 5 1976

MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill S. 2278 - The Civil Rights Attorney's
Fees Awards Act of 1976
Sponsor - Sen. Tunney (D) California

Last Day for Action
October 19, 1976 - Tuesday
Purpose
To give Federal courts discretion to award attorney's fees to
prevailing parties in suits to enforce all civil rights
statutes and to prevailing private parties in suits brought
by the Government charging a violation of the Internal Revenue
Code.
Agency Recommendations
Office of Management and Budget
Department of Health, Education,
and Welfare
Department of Transportation
Department of Housing and Urban
Development
Department of Justice
Administrative Office of the
United States Courts
United States Commission on
Civil Rights
Department of the Treasury

Approval (Signing
statement attached)
Approval
Approval
Approval, but defers
to Treasury on tax
provision
No objection
No objection
No comment
Disapproval
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Discussion

s.

2278 would grant discretionary authority to Federal courts
to award reasonable attorneys• fees to prevailing parties,
defendants or plaintiffs, except for the United States, in
suits to enforce the Federal civil rights acts which Congress
has passed since 1866. The Senate Judiciary Committee report
makes clear that prevailing defendants in such cases could
be awarded litigation costs in cases where the plaintiff's
suit was "clearly frivolous, vexacious or brought for
harassment purposes." In this connection, we note that over
50 statutes authorize the award of attorneys' fees; some
require it. The enrolled bill would leave the award to the
discretion of the court,presumably guided by evolving standards
in case law.
Similarly, courts would also be authorized to award such fees to
prevailing parties in Government suits charging a violation
of the Internal Revenue Code. Extension of the bill's coverage
to the tax code was offered on the floor as an amendment by
Senators Allen (D-Alabama), Helms (R-North Carolina), Thurmond
(R-South Carolina) and Scott (R-Virginia). The amendment was
accepted by a vote of 72-0. Earlier the House conferees on
H.R. 10612 (the Tax Reform Act of 1976 which you approved on
October 4, 1976} voted not to accept a similar provision in that
bill.
S. 2278 passed the Senate by a vote of 57-15 and the House by
306-68.
Civil Rights
Enforcement of most Federal civil rights statutes depends
largely upon suits by private citizens, many of whom are indigent, alleging unlawful discriminatory practices against them
by a government entity, business, union or other person.
Usually, the relief available to successful plaintiffs is
injunctive or declaratory relief; monetary damages are generally
not within the scope of the statutory remedy. Consequently,
plaintiffs in civil rights cases must often absorb the cost of
litigation, unless free legal services have been provided them.
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Prior to a recent Supreme Court case, the Alyeska Pipeline
Service Corp. v. Wilderness Society, 421 u.s. 240 (1975~ a
number of lower courts had awarded attorneys• fees to prevailing
plaintiffs in civil rights cases on the theory that civil rights
plaintiffs act as "private attorneys general" in eliminating
racial discrimination. Although the Alyeska case involved only
environmental concerns, the Supreme Court barred attorney fee
awards in all cases, including civil rights cases, when such
awards were not authorized in the statute under which a given
suit was brought.
only Titles II and VII of the Civil Rights Act of
1964, which prohibit discriminatory practices in public
establishments and in voter registration, respectively, and
the Voting Rights Act of 1965, as amended in 1975, authorize
the discretionary award of attorneys• fees to prevailing
private litigants in suits under these statutes. Civil rights
enforcement areas affected by S. 2278 would include:
Curre~tly,

equal employment

opportunity~

property transactions;
official government acts, e.g., racial segregation in
schools, poll taxes in State and local elections, and
discrimination on account of political affiliation in
public employment;
public or private conspiracies to deprive individuals
of equal protection of the laws;
public or private educational institutions; and
administration of Federal assistance funds.
Internal Revenue Code

s. 2278 would also authorize the court to award attorneys' fees
to the prevailing defendant in any suit brought by the Internal
Revenue Service {IRS) charging violation of the Internal Revenue
Code. The purpose of this provision is to compensate the
defendants in suits brought by the IRS which are found to be
without merit. In constructing a legislative history for this
provision, Senator Tunney (D-California), the bill's sponsor,
stated, "the purpose of the amendment is not to discourage
meritorious suits by the IRS, but to discourage frivolous or

4

harassing suits. The amendment would not apply to a situation
where the Government is plaintiff on appeal since the Government did not bring the action in the first instance." Therefore, it does not appear to be Congress' intent that this
provision would be applicable to suits against IRS.
Agency Views
The Department of the Treasury, in its attached views letter,
strongly objects to the provision affecting IRS and recommends
that you not approve the enrolled bill. Treasury states that
the provision is defective on several grounds:
The scope of civil actions covered is unclear, because
it would apply to both civil suits and proceedings
initiated by the IRS. For example, it could apply
to administrative summons issued by IRS to collect an
outstanding tax or denial of a formal claim for refund.
Although a civil action may not have been filed by IRS,
a plaintiff taxpayer could argue that the Government
instituted a "proceeding" by its administrative action.
Similarly, "There is the additional question whether
the definition of civil action could be expanded to
include a disciplinary action against an employee of
the Internal Revenue Service where the charge is
based on a violation of the Internal Revenue laws",
e.g., a charge of malfeasance.
Who is a "prevailing party" is unclear. Many disputes
could arise because most tax cases involve numerous
issues with different results on each.
The "bad faith" test (frivolous, harassing suits)
suggested in the Senate colloquy will interject a
different factual issue for decision by the court
after trial of the principal case.
Partial relief is already available for the taxpayer who
decides to litigate; attorneys' fees incurred in tax
litigation are deductible for Federal income tax
purposes.
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The prov1s1on would encourage increased litigation
adversely affecting the administration of the Internal
Revenue laws: most cases are currently settled without
the necessity for trial.
The Department of Justice advises that while it has no objection
to approval of the bill, if "the tax litigation provision stood
alone, we would vigorously recommend a veto." Justice shares
the concerned expressed by Treasury that this provision would
have a very serious adverse effect on the settlement of tax
controversies and could lead to a material increase in the
number of tax cases which will be litigated. However, Justice
notes'that the sponsors of this amendment indicated during
debate that a standard similar to the "bad faith" test (suits
which are "frivolous, vexatious, or brought for harassment
purposes") would be applied to cases involving enforcement of the
Internal Revenue laws. Senator Kennedy likewise stated:
"Congress merely intends to protect citizens
from becoming victims of frivolous or otherwise unwarranted law suits ••• In general, the
taxpayer would have to show bad faith on the
part of the Government in bringing suit
against him in order for fees to be allowed .••
Enactment of this amendment should in no way
be understood as implying that Congress
intends to discourage the Government from
initiating legitimate law suits under the
tax laws."
In this regard, the Department of Justice advises, in its
attached views letter:
If the courts interpret the tax litigation
attorney fee provision in this fashion, it
should have little or no application as the
government does not bring suits for the
purpose of abusing legal process or harassing
taxpayers. As a precedent, however, the
measure is nevertheless highly undesirable
and may lead to an expansion of attorney
fee provisions in the tax field and in
other areas."
11
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Finally, Secretary Coleman, who volunteered his views on this
bill, states that the tax provision "is subject to the same
strict test in its application that the Courts have already
applied in distinguishing prevailing plaintiffs from defendants:
there must be a legal determination of harassment and bad faith
on the part of the government in order for a 'fee shifting'
provision to apply to a prevailing defendant •••• Since this
provision, therefore, only enacts into statute what is clearly
the common law already, this does not afford any reason to
disapprove the statute. 11
Recommemda tion
With respect to civil rights litigation, we believe that the
enrolled bill is essentially remedial legislation to accommodate
the Supreme Court's ruling in the Alyeska case by reinstating
discretionary authority for the courts to award attorneys' fees
to the prevailing parties in such cases, thereby facilitating
full enforcement of civil rights laws. We would have preferred
a bill that contained uniform standards affecting both defendant
and plaintiffs equally.
Although we believe that the legislative intent regarding the
enrolled bill's authorization for the award of attorneys' fees
in tax cases which may be instituted by the Government is clear,
the construction of the provision is ambiguous. It is not
clear whether formal suits filed by the Government or administrative actions, such as proceedings before an IRS hearing examiner
or the mere formal denial of a tax refund, would trigger
eligibility for the eventual award of attorneys' fees.
In addition, we believe the discretion which would be given
the courts is quite broad, because there is little or no case
law that provides judicial guidance for determining the extent
to which a non-Government party prevails in a multi-issue tax
case.
The inclusion of the provision affecting IRS establishes an
unfortunate precedent for authorization of the award of attorneys'
fees in areas in which a sufficient basis has not been established;
whether or not such a provision will benefit the public generally
or is in fact necessary to judicious resolution of tax cases
has yet to be demonstrated or examined.
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These concerns notwithstanding, we believe that the provision
authorizing attorneys' fees for civil rights cases is important
and necessary legislation to improved enforcement of Federal
civil rights statutes. Because the scope and impact of the
provision affecting tax cases is unclear, the effect of the
provision may well engender establishment of undesirable
precedents in future litigation; if this occurs, the Administration should submit remedial legislation to the 95th Congress.
A signing statement is attached indicating both your support
for the civil rights provision and your concern with the
clause.affecting tax cases.

James T. Lynn
Director
Enclosures

DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

20220

ASSJSTANT SECRETARY

Dear Sir:
This is in response to your request for the views of the Treasury
Department on enrolled billS. 2278, "The Civil Rights Attorney's Fees
Awards Act of 1976. 11 The Treasury Department is strongly opposed
to the following provisions of the bill:
"**~!:in any civil action or proceeding, by or on
behalf of the United States of America, to enforce, or
charging a violation of, a provision of the United States
Internal Revenue Code, ***the court. in its discretion,
may allow the prevailing party, other than the
United States, a reasonable attorney's fee as part of
the costs. 11

It is clear that our self-assessment system depends upon the
public 1s perception of the fact that our tax laws are being administered in a fair and even-handed manner. The concept of fairness to
the public, however, also requires vigorous enforcement so that no
individual taxpayer will be in a position arbitrarily and improperly
to fail to pay his taxes to the detriment of all other taxpayers. It
is in this context that the enrolled bill would cause material damage
to the continuing viability of our self-assessment system and to the
operation of the Federal court system in the tax field.

This Department specifically points out the following defects in
the legislation.
1. The meaning of the phrase 11 civil action by or on behalf of the
United States" is unclear. Does this mean a suit by the Government
to collect an outstanding tax or to enforce an administrative summons?
Or does it include a refund suit filed in the District Court or the
Court of Claims or a petition filed in the U.S. Tax Court as the
result of statutory notice of deficiency? Ordinarily, Tax Court and
refund suits are properly considered to be brought by the taxpayer.
However, in the context of this bill, the argument might be made
that the Government instituted the action by sending a statutory
notice of deficiency or by denying a formal claim for refund. There
is the additional question whether the definition of civil action could
be expanded to include a disciplinary action against an employee of
the Internal Revenue Service where the charge is based on a violation of the Internal Revenue laws.
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2. Who is 11 the prevailing party 11 in the litigation covered by the
bill? Most tax cases involve numerous issues to be decided by the
court. Is the prevailing party one who wins one issue or the most
important issue or the most issues, or is it the party who prevails
with respect to the largest portion of the money sued for? Endless
disputes could arise under this provision.
3. What is a "reasonable fee"? Is it based on the time spent
by the attorney, the difficulty of the question involved, or the amount
involved in the case? Any one of these can run into large sums and
still not directly represent the value of the attorney's services.
Furthermore, how is the reasonable fee to be determined? Will
there have to be a second hearing after the completion of the first and
principal case for the sole purpose of fixing fees? Finally, if
Senator Kennedy's "bad faith" test is in fact adopted in practice
(see Congressional Record S. 17050-51, September 29, 1976), another
and altogether different factual issue will be interjected for decision
by the court after trial of the principal case.
4. It would appear to be unfair to the Government to allow
attorney's fees to be charged to the United States and not charged
to the other side when the United States is the prevailing party.
5. Under current law, attorney's fees are not normally
awarded the prevailing party in litigation either against the Government or between private parties. It is inappropriate to adopt a
special rule for tax cases, particularly when the rule is drawn
without regard to need. For example, attorney 1s fees could be
awarded under the bill to a corporate taxpayer with substantial
liquid assets.
6. This bill will constitute a strong precedent for the principle that the Government should be required to pay attorney's fees to
the prevailing party in all types of litigation with the United States.
Indeed, Senator Morgan announced as much immediately following the
passage of the bill (see Congressional Record S. 17053, September 29,
1976).
7. Certain relief is already provided for the taxpayer who decides
to litigate. Attorney's fees incurred in tax litigation are deductible
for Federal income tax purposes. Moreover, the Tax Court has
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adopted a small claims procedure for cases involving less than $1,500.
About 25 percent of the 18,245 docketed Tax Court cases pending on
June 30, 1976 involved small claims. Typically, the taxpayer in
these cases will appear pro~·
8. The bill will adversely affect the administration of the Internal
Revenue laws. At present the handling and control of revenue litigation by the Government is possible only because the vast majority of
cases are settled without the necessity of trial. Neither the District
ColU'ts, the Court of Claims nor the Tax Court could possibly hear all
the tax cases which are filed and, indeed, there is no need for them
to hear all such cases. Tax litigation is now largely settled in conferences prior to trial without the need for the courts' intervention.
This bill would encourage trials in order to force the Government to
pay the taxpayer's attorney's fees. The taxpayer may have nothing
to lose by forcing the case to trial and he would have much to gain
if his gamble paid off. Increased tax litigation can only mean increased
delay and congestion in the courts to the disadvantage of all taxpayers
and to the United States.
For the reasons set forth above, the Treasury Department strongly
urges that the President not approve S. 2278.
Sincerely yours,

Charles M. Walker
Assistant Secretary
Director, Office of Management and Budget
Attention: Assistant Director for
Legislative Reference, Legislative
Reference Division
Washington, D. C. 20503

ASSISTA"Ni-ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

ltpurtmtnt nf ltusttrt
Jl!las~inutnu,ill.Qt.

20530

October 12, 1976

Honorable James T. Lynn
Director, Office of Management
and Budget
Was~ington, D.C.
20503
Dear Mr. Lynn:
In compliance with your request, I have examined a
facsimile of the enrolled bill, s. 2278, "The Civil Rights
Attorney's Fees Awards Act of 1976."
The bill would amend Section 722 of the Revised Statutes
(42 u.s.c. 1988) to provide that the court in its discretion
may allow to the prevailing party a reasonable attorney's
fee as costs in certain types of litigation.
In July, 1976,
this office advised your staff that the Department had no
objection to an earlier version of this legislation in which
the types of litigation were limited to actions or proceedings
to enforce Sections 1977, 1/ 1978, 2/ 1979, 3/ 1980, 4/ and
1981 5/ of the Revised Statutes and-Title VI-of the civil
Rights Act of 1964 (federally funded programs). S. 2278, as
passed by the Congress, added to list of qualifying actions
(1) suits under Title IX of P.L. 92-318, the Educational
Amendments Act of 1972, relating to the prohibition of sex
discrimination under educational programs rece1v1ng federal
assistance, and (2) civil actions or proceedings by or on
behalf of the United States to enforce, or charging a violation of, a provision of the Internal Revenue Code. We have
no objection to the inclusion of suits under Title IX of the
Educational Amendments Act of 1972. However, the provision
relating to tax litigation will be troublesome.

1/

2;

3!

!/
5/

42 U.S.C., Section 1981, equal rights under law.
42 u.s.c., Section 1982, property rights of citizens.
42 U.S.C., Section 1983, civil actions for deprivation of rights.
42 u.s.c., Section 1985, conspiracy to interfere with civil
rights.
42 U.S.C., Section 1986, conspiracy to interfere with civil
rights,action for neglect to permit.

- 2 The report of the Senate Judiciary Committee on S. 2278
states (S. Rep. No. 94-1011, p. 5) that citizens instituting civil rights actions are in the nature of "private
attorneys general" attempting to vindicate Congressional
policy and in that capacity "such a party, if unsuccessful
[should], be assessed his opponent's fee only where it is
shown that his suit was clearly frivolous, vexatious, or
brought for harassment purposes." The sponsors of the internal
revenue amendment to S. 2278 indicated during debate (122
Cong. Rec. Sl7049-17051 (daily ed., Sept. 29, 1976)) that a
similar standard was to be applied to cases involving enforcement of the internal revenue laws.
Senator Kennedy likewise
stated (122 Cong. Rec. Sl7051):
Congress merely intends to protect citizens
from becoming victims of frivolous or otherwise unwarranted lawsuits.
If the courts interpret the tax litigation attorney fee
provision in this fashion, it should have little or no
application as the government does not bring suits for the
purpose of abusing legal process or harassing taxpayers.
As a precedent, however, the measure is nevertheless highly
undesirable and may lead to an expansion of attorney fee
provisions in the tax field and in other areas.
We share the concern expressed by the Treasury Department
that this enactment will have a very serious adverse effect
on the settlement of tax controversies. We also anticipate
that it will materially increase the number of tax cases
which will be litigated.
Whether the positive factors of this bill outweigh the
adverse implications is a close case, but on balance the
Department expresses no objection to Executive approval of
the bill. The Department feels compelled to point out,
however, t~at if the tax litigation provision stood alone,
we would v1gorously recommend a veto.

Michael M. Uhlmann
Assistant Attorney General
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON. o.C. 20503

OCT 15 1975
MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill s. 2278 - The Civil Rights Attorney's
Fees Awards Act of 1976
Sponsor - Sen. Tunney {D) California

Last Day for Action
October 19, 1976 - Tuesday
Purpose
To give Federal courts discretion to award attorney's fees to
prevailing parties in suits to enforce all civil rights
statutes and to prevailing private parties in suits brought
by the Government charging a violation of the Internal Revenue
Code.
Agency Recommendations
Office of Management and Budget

Approval (Signing
statement attached)

Department of Health, Education,
and Welfare
Department of Transportation
Department of Housing and Urban
Development

Approval
Approval

Department of Justice
Administrative Office of the
United States Courts
United States Commission on
Civil Rights
Department of the Treasury

No objection

Approval, but defers
to Treasury on tax
provision
No objection

No comment
Disapproval

STATEMENT BY THE PRESIDENT
I am approving

s.

2278, a bill which would give courts

discretion to award attorney's fees to prevailing parties in
suits to enforce Federal civil rights statutes, and to
prevailing private parties in suits brought by the Government
charging violation of the Internal Revenue Code.
Traditionally, parties seeking enforcement of basic
'legislation regarding human rights are those least able
financially to afford counsel.

It has long been recognized

by the courts and the Congress that plaintiffs, who bring
actions to enforce important policies such as those reflected
in the civil rights laws, act not for themselves alone but
as

11

private attorneys general .. enforcing the law through the

courts.
Attorney's fee provisions for prevailing parties in civil
rights cases are now included in all major civil rights legislation enacted since 1964.

Because of a 1975 Supreme Court

decision, such attorney's fees are not available in civil
rights cases covered by pre-1964 legislation.
The purpose and effect of the civil rights provision of

s.

2278 is clear and laudable:

to provide the remedy of

reasonable attorney's fees to prevailing parties who are acting
in the national interest as

11

private attorneys general .. in

enforcing the civil rights laws.
However, the provision in this bill authorizing the
discretionary award of attorney's fees to prevailing parties
in civil actions or proceedings instituted by the Internal
Revenue Service is vaguely worded, unclear in it implications
and could cause an increase in unnecessary litigation involving
IRS.

This provision was added at the last minute by the

Congress without benefit of hearings; it should have been
examined carefully in the context of the actual benefit which
would be conferred upon the public.
I intend to seek corrective legislation, deleting
provision, early next year.

this~

,f!"-·
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THE CHAIRMAN OF THE
COUNCIL OF ECONOMIC ADVISERS
WASHINGTON

October 18, 1976

MEMORANDUM FOR

JAME~/
I
I

FROM:

M• )ANNON
.

--.,

ALAN GREENS~/
.··~

You have asked for comments on s. 2278 -- The Civil Rights
Act -- from the Council of Economic Advisers.

Atto~neys

We endorse the provision that would give courts discretion
to award attorney's fees to prevailing parties in suits to
enforce civil rights statutes. The result of discrimination
against legitimate plaintiffs in Federal civil rights suits
in some cases could leave them without access to sufficient
resources to prosecute their complaint. This legislation
will help to remedy that situation.
Regarding the provision authorizing the discretionary
award of attorney's fees to prevailing parties in civil actions
or proceedings instituted by the IRS, we concur with Treasury's
concern over several potential ambiguities that may arise in
application of the legislation. However, we do not foresee
significant problems regarding the provision's impact on
court litigation burdens. The provision may deter a few u. S.
cases which, while not unfounded, rest on sufficiently uncertain
foundations that their prosecution could have greater costs
(including defendants costs) than successful resolution would
warrant. Furthermore, although out-of-court settlements may
become less favorable to the IRS, there is no firm basis to
predict that the IRS and defendants will fail to reach as
many settlement agreements under the new attorneys fees
provision. On balance, we believe that the signing statement
prepared by OMB provides the proper endorsement given those
considerations. We endorse both provisions of the bill
providing that OMB's statement is used.

DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

The Honorable James T. Lynn
Director, Office of Management
and Budget
Washington, D. c. 20503

OCT 8 1976

Dear Mr. Lynn:
This is in response to your request for a report on
S. 2278, an enrolled bill "The Civil Rights Attorney's
Fees Awards Act of 1976".
In summary, because the enrolled bill would encourage the
enforcement of civil rights statutes through private
actions, and because it would bring uniformity to the
practice of Federal courts in allowing attorney's fees
in civil rights cases, we recommend that the enrolled
bill be approved.
The bill would allow the award of attorney's fees to prevailing parties, other than the United States, in certain
civil rights cases. The types of cases that would be
covered include those brought under sections 1977-1981
of the Revised Statutes (42 U.S.C. 1981-1983, 1985-1986)
which prohibit the denial of civil and constitutional
rights by private and official action (as well as conspiracies
to deny such rights), title IX of the Education Amendments
of 1972 (prohibiting discrimination on the basis of sex
in Federally-assisted education programs and activities),
and title VI of the Civil Rights Act of 1964. The bill
would also allow the award of attorney's fees to defendants
who prevail in suits brought by the United States under
the Internal Revenue Code.
Section 718 of the Education Amendments of 1972 (42 u.s.c.
1617) permits the award of attorney's fees in civil rights
cases which pertain to elementary and secondary education.
There is, however, no express statutory authorization
allowing attorney's fees to be awarded in other civil
rights cases. The enrolled bill would allow attorney's
fees to be awarded in all such cases including those brought

The Honorable James T. Lynn
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against institutions of higher education, State-operated
public schools, or health and social service recipients
of Federal funds.
While there is some possibility that the enrolled bill would
promote an increase in litigation, including litigation
against the United States and thereby increase the workload
and costs for government agencies having civil rights
responsibilities, it also seems likely that the bill would
enlist private litigants in efforts to enforce provisions
of .law which this Department and other agencies are responsible
for enforcing. Thus, the bill would reduce the pressure for
expansion of the enforcement bureaucracy of the Federal
government and shift that burden to the private sector. We
believe the advantages of this prospect far outweigh the
relatively small increase in litigation costs that may be
incurred by Federal agencies.
Although this Department remains firmly committed to the
enforcement of the civil rights statutes for which it is
responsible, the increasing demands on the limited number
of personnel available for this task makes it impossible for
us to bear the entire responsibility for this enforcement.
To whatever extent the bill would shift this responsibility
to private litigants, the Department's enforcement burden
may be reduced commensurately.
It should also be noted that the enrolled bill would not
encourage frivolous litigation. Attorney's fees could be
awarded only to successful litigants, and the award of
attorney's fees, and the amount thereof, is within the
discretion of the court. Given these facts, we think it
unlikely that the bill would result in an increase in
unwarranted or malicious lawsuits.
For the foregoing reasons, we recommend that the enrolled
be approved.
Sincerely,

•

-~.

THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C.

•

20590

October 14, 1976

Honorable James T~ Lynn
Director
Office of Management and Budget
Washington, D. C.
20503
Dear Mr. Lynn:
This is to give you formally my views on S. 2278, an
enrolled bill, "The Civil Rights Attorney's Fees
Awards Act of 1976"
To amend Revised Statutes section 722 (42 u.s.c.
1988) to provide for the award of counsel fees
for the prevailing party,other than the United
States,in the discretion of the Court in cases
brought pursuant to certain statutory provisions.
The enrolled bill would amend the Civil Rights Act of 1866,
Revised Statutes section 722, to provide for the award of
counsel fees to enforce a provision of sections 1977, 1978,
1979, 1980, and 1981 of the Revised Statutes, Title IX of
Public Law 92-318, the Internal Revenue Code and Title VI
of the Civil Rights Act of 1964.
Actions Brought Pursuant to the Civil Rights Act of 1866
Section 2 of the bill would amend Revised Statutes section
722 (42 U.S.C. 1988) of the Civil Rights Act of 1866 to
provide counsel fees for prevailing parties at the discretion
of the Court for actions brought to enforce the provisions
of the Act. Sections 1977, 1978, 1979, 1980, and 1981 of
the 1866 Act respectively (1) provide for and protect equal
rights by giving to all citizens the full and equal benefit
of all laws, (2) guarantee the property rights of all
citizens, (3) ensure legal redress and liability for
deprivation of rights secured by the Constitution and laws,
{4) vest jurisdiction to review all proceedings arising
hereunder in the Supreme Court and (5) protect against
conspiracies to interfere with civil rights .

2

As you know, these statutes were passed by Republican
Administrations and still afford the basis for relief
against unconstitutional action based upon race. See
e.g., Jones v. Alfred H. Mayer Co., 392 u.s. 409 (1968}.
These provisions have traditionally been used by Blacks,
Mexican Americans, Puerto Ricans, American Indians, and
other minority groups to bridge the equality gap by
enforcing national policies favoring equality in housing,
employment, public accommodations, quality of medical
care and a host of other fundamental rights.
Traditionally, the parties seeking enforcement of these
basic human rights vindicating policies that Congress have
found to be of the highest priority are those least able
financially to afford counsel. It has long been recognized
by the Courts and the Congress that plaintiffs, who bring
actions to enforce important Congressional policies such
as those reflected in the civil rights laws, act not for
themselves alone but act as "private attorneys general"
enforcing the law through the Courts. Newman v. Piggie
Park Enter~rises, Inc. 390 u.s. 400, 402 (1968).
(Also
see list o attorney's fee provisions in Congressional
enactments since 1870, 94th Congress, 2d Session, S.R.
94-1011 at p. 3.)
Attorney's fee provisions for prevailing parties in civil
rights cases are not a new remedy. Both Congress and the
Federal courts have traditionally recognized the appropriateness and effectiveness of this remedy in enabling private
parties to enforce the civil rights laws. All major civil
rights legislation enacted since 1964 now include an
attorney's fee provision. The standard in this bill, S. 2278,
is the same as in the post-1964 legislation: a party who
seeks to enforce these rights who is successful "should
ordinarily recover an attorney's fee unless special
circumstances would render such an award unjust". Newman,
supra, at 402.
Federal courts had bridged the gap between the post-1964
civil rights statutes with attorney's fee provisions and
the 1866 Act with no attorney's fee remedy by using their
inherent equity powers to award attorneys fees to prevailing
parties at their discretion. Knight v. Anciello, 453 F.2d
852 (1st Cir. 1972), Lee v. Southern Home Sites Corp.,
444 F.2d 143 (5th Cir:-1971), see l~st of cases ~n Alyeska
Pipeline Co. v. Wilderness Society, 421 U.S. 270, Fn. 42
(1975).
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However, on May 12, 1975 the Supreme Court in Alyeska, supra,
held that only Congress could authorize the award of
attorney's fees ("it is not for us to invade the legislature's
province • • • " Alyeska, supra, at 271) and that although
fees are desirable 1n a var1ety of circumstances, courts
simply do not have the authority to fashion a rule. As a
result of Alyeska, attorney's fees became unavailable in
civil rights cases which seek to enforce fundamental rights
similar to those protected by post-1964 statutes in which
fees are available. Thus, the bill merely provides the
same counsel fee provisions for pre-1964 civil rights
legislation which is in all post-1964 civil rights
legislation.
Minority groups, therefore, across the country welcomed
the passage of s. 2278 because it filled a gap created by
the Alyeska decision. Civil rights litigants have been
hard-pressed for funds when they litigate against discriminators who are frequently financially affluent. The
Committee reports in both Houses make an overwhelming case
which demonstrates that existing legislation is not
sufficient to enable the economically disadvantaged
litigants, whose civil rights are often violated, legally
to enforce and protect these rights.
In order for this
provision to be operative, the civil rights litigant must
first win in order to prevail and, even then, his attorney's
fee is fixed at the discretion of the judge.
The purpose and effect of this provision of s. 2278 is clear
and laudable: to provide the remedy of reasonable attorney's
fees to prevailing parties who are acting in the national
interest as "private attorneys general" in enforcing the
civil rights laws.
Attorney's Fees in Actions Brought Pursuant to Title IX of
Public Law 92-318 and Title VI of the Civil Rights Act of 1964
Title IX of the Education Act of 1972 prohibits discrimination on the basis of sex and Title VI of the Civil Rights
Act of 1964, on the basis of race and national origin "in
any education program or activity receiving federal
financial assistance." Their enforcement provision is
found in Revised Statutes section 722, the provision amended
by this bill.
These provisions are major civil rights prov1s1ons and the
counsel fee remedy is not new in either Act. Other sections
in each of these Acts have provisions similar to the one
passed here.
(Title VII, section 706 (k),Civil Rights Act
of 1964, and Title VII, section 718, Educational Amendments
of 1972.)
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Internal Revenue Code Proceedings
This provision which allows the Court in its discretion
to award attorney's fees to the prevailing party in a suit
brought by the United States pursuant to the Internal
Revenue Code imposes quite a different legal standard
from the "private attorneys general" standard applicable
to prevailing parties in civil rights litigation.
The amendment, in its effect on cases brought pursuant
to the Internal Revenue Code, applies solely to prevailing
defendants to provide protection against harassment.
The sponsor of the bill, Mr. Tunney (D-Ca.) expressed
the intent.of the amendment as follows:
Mr. TUNNEY. Mr. President, as initial sponsor of
s. 2278, I would like to make clear my understanding
of the intent of this amendment, which I support.
Essentially, it would apply to a situation where
a taxpayer is harrassed by the IRS. In such a case,
a court has discretion to award reasonable attorneys' fees to the defendant. The standard to be
applied is the one the courts have adopted with
respect to prevailing defendants, as described in
the Senate report.
The purpose of this amendment is not to discourage
meritorious lawsuits by the IRS, :But to discourage
frivolous or harrassing lawsuits.
The amendment would not apply to a situation
where the Government is plaintiff on appeal since
the Government did not bring the action in the
first instance.
(Cong. Record, Senate, 94th Congress, 2d Session
at S. 17050 .)
The legislative history further reveals that after this
expression of the intent of the amendment which was
sponsored by Messrs. Allen (D-Ala.), Helms (D-N.C.),
Thurmond (D-S.C.), Scott (D-Va.), and Stone (D-Fla.),
the Senate voted its adoption by a vote of 72 to 0,
The courts would be guided by well-settled judicial
principles made clear by the applicable case law that a
stricter test is used in awarding fees to prevailing
defendants than to prevailing plaintiffs. Specifically,
the existing case law requires that the defendant, in
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order to receive a counsel fee, must show bad faith
on the part of the government. He must show that the
suit was unreasonable, frivolous, meritless, vexatious
and brought for purposes of harrassment. Carrion v.
Yeshiva University, 397 F. Supp.852, (S.D.N.Y.), aff'd
535 F.2d 722 (2d Cir. 1976); United States Steel Corp.
v. United States, 519 F.2d 359, 364 (3d Cir. 1975).
The fundamentally different Congressional purposes
served by the counsel fee provision as it affects
prevailing parties in civil rights cases and defendants
in tax cases was articulated by Senator Kennedy (D-Mass.):
It should be clear, then, that a provision
authorizing fee awards in tax cases has a
fundamentally different purpose from one
authorizing awards in lawsuits brought by
private citizens to enforce the protections
of our civil rights laws.
In enacting the
basic civil rights attorneys fees awards bill,
Congress clearly intends to facilitate and to
encourage the bringing of actions to enforce
the protections of the civil rights laws. By
authorizing awards of fees to prevailing
defendants in cases brought under the Internal
Revenue Code, however, Congress merely intends
to protect citizens from becoming victims of
frivolous or otherwise unwarranted lawsuits.
Enactment of this amendment should in no way
be understood as implying that Congress intends
to discourage the Government from initiating
legitimate lawsuits under the tax laws.
(Conq•
Record, Senate, 94th Congress, 2d Session,
at S. 17051.)
The counsel fee provisions for prevailing parties in civil
rights laws clearly reflect the Congressional intent to
facilitate the enforcement of those lawsr whereas similar
fee provisions in cases under the internal revenue code
are intended to protect defendants from vexatious and
frivolous lawsuits brought to harass. The standard for
prevailing defendants to receive counsel fees is a tough
one and remains so under this provision.
On the basis of my analysis of the intent of Congress, the
legislative history and the applicable case law, I recommend
that the enrolled bill be signed by the President. The
amendment making possible the award of counsel fees to
defendants in certain cases brought pursuant to the
Internal Revenue Code is subject to the same strict test
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in its application that the Courts have already applied
in distinguishing prevailing plaintiffs from defendants:
there must be a legal determination of harassment and
bad faith on the part of the government in order for a
"fee shifting" provision to apply to a prevailing
defendant.
In fact, I am sure that the courts, even without such a
statute, would impose counsel fees on the government if
it were shown, as required by the statute, that the
government acted in bad faith and only to harass the
defendant.
(See e.g., Rude v. Buchalter, 286 u.s. 451,
459-60 (1932); Local 14~.U.A.A. & A.I.W. v. American
Brake Shoe Co., 298 F.2d 212, 214-15 (4th Cir.} ,cert.
den., 369 U.S. 873 (1962): Cleveland v. Second NatiOnal
Bailk & Trust Co., 149 F. 2d 466 · (6th Cir.), cert. den.,
326 u.s. 775 (1945); Guardian Trust Co. v. KanSas-city
Southern Ry., 28 F.2d 233 (Sth Cir. 1928); Carrion v.
Yesh1va University, supra; cf. United States Steel Corp.,
v. United States, supra (fee sought against plaintiff
under civ1lrights statute); Paddison v. Fidelity Bank,
60 F.R.D. 695, 699 (E.D. Pa. 1973} (Title VII suit in
which defendant's petition for attorneys' fees against
plaintiff was denied on ground that "(s)uch an award
would normally be made to prevailing defendants only if
the case had been,unreasonably brought • • • ")J Richardson
v. Hotel Corp., of7::Alilerica, 332 F. Supp. 519 (E.D. La.
1971), aff'd, 468 F:2d 951 (5th Cir. 1972). Since this
provision, therefore, only enacts into a statute what is
clearly the common law already, this does not afford any
reason to disapprove the statute.
I strongly urge the President to sign the bill.

THE GENERAL COUNSEL OF HOUSING AND URBAN DEVELOPMENT
WASHINGTON, D.C. 20410

OCT 'l

1976

Mr o James M. Frey
Assistant Director for
Legislative Reference
Office of Management and Budget
Washington, D. Co 20403
Attention:

Miss Martha Ramsey

Dear·Mr. Frey:
Subject:

S. 2278, 94th Congress
Enrolled Enactment

This is in response to your request for our views on the
enrolled enactment of S. 2278, "The Civil Rights Attorney's
Fees Awards Act of 1976" o
The enrolled bill would empower courts, in their discretion,
to award reasonable attorney's fees to the prevailing party
(other than the United States) in any action or proceeding
to enforce the civil rights provisions of sections 1981 1983, 1985 and 1986 of 42 U.SoC. or title IX of P.L. 92-318
(dealing with sex discrimination in education); or in any
civil action or proceeding, by or on behalf of the United
States, to enforce, or charging a violation of, a provision
of the Internal Revenue Code, or title VI of the Civil
Rights Act of 1964.
This Department strongly supports favorable Presidential
action with regard to those provisions of the enrolled bill
which would authorize attorney's fees in civil rights matters.
The existence of such authority will go far toward assuring
that the protectionsprovided by these civil rights statutes
are not rendered hollow because of the indigency of the
aggrieved individual~ We are concerned and do note, however,
that the potential availability of low cost or free litigation
may encourage the pursuit of unmeritorious claims. In our
view, this potential disadvantage is not of sufficient
magnitude to outweigh the substantial and significant benefits
which will flow from this enactment~
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With regard to specific problems or concerns to which the
provision of the enrolled bill authorizing the award of
attorney's fees in cases brought by the United States under
the Internal Revenue Code may give rise, we would defer to
the Treasury Department.
Sincerely,

~

·- - - - -

___________________
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However, the provision in this bill authorizing the
discretionary award of attorney•s fees to prevailing
parties in civil actions or proceedings instituted by
the Internal Revenue Service is vaguely worded, unclear
in its implications and could cause a considerable increase
in unnecessary litigation involving IRS.

This provision

was added at the last minute by the Congress without
benefit of hearings; it should have been examined carefully in the context of the actual benefit which would
be conferred upon the public.
It is not clear, for example, whether formal suits
filed by the Government or administrative actions, such
as proceedings before an IRS hearing examiner or the mere
formal denial of a tax refund, would trigger eligibility
for the eventual award of attorney's fees.
If problems should develop in the application of this
provision, the Administration will seek corrective
legislation.
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UNITED STATES COMMISSION ON CIVIL RIGHTS
Washington, D. C. 20425

October 5, 1976
•
J~s M. Frey
Office of Management and Budget
Assistant Director for
Legislative Reference
7201 New Executive Office Bldg.
Washington, D.C. 20503

Mr.

Dear Mr.

Frey:

Within the last a..u working days, your office, in accordance with
OMB Circular A-19, has requested the views and recommendations of
the COmn.ission on Civil Rights on five enrolled bills. The
enrolled bills are: H.R. 13367, the "State and Local Fiscal
Assistance Amendments of 1976"; H.R. 12566, the "National Science
Foundation Authorization Act, 1977"; S. 2278., the "Civil Rights
Attorney's Fees Awards Act of 1976"; H.R. 11337, a.uendment of
Title 13, United States Code to provide for a mid-decade census
of population and for other purposes; and H.R. 1144 which amends
the Internal Revenue Ccx:le of 19 54 with respect to the tax treatnent of social clubs and certain other nembership organizations.
Although the Corrrn.i.ssion on Civil Rights appreciates the opportunity
and recognizes its responsibilitY to comnent on perrling legislation
related to its substantive jurisdiction, I nrust inform you that we
cannot comply with your requests for views on the five enrolled
bills. Several of the enrolled bills involve matters which have
not be€n formally considered by the Commission and which cannot be
oonsidered by the Comnission within the specified two-day reply
peric::rl. M::>reover, the Staff Director's absence fran the office
because of previously scheduled Conmission business makes it
.impractical for the agency to comnent within the specified pericx:l
on those bills which involve matters of established Commission
policy.
If you have any technical questions about the enrolled bills which
appropriately can be answered by camri.ssion staff, please contact
rre at 254-6626.
Sincerely,

-'

f JAMES

._,_,

-

J. LYONS ;

Acting Director
e i

t:t

~

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
SUPREME COURT BUILDING
WASHINGTON, D.C . .20544

ROWL.ANO F. KIRKS
DIRECTOR

WIL.L.IAM E. FOL.EY

October 7, 1976

DEPUTY DJRECTOR

Mr. James M. Frey
Assistant Director
for Legislative Reference
Office of Management and Budget
Washington, D. c.
Dear Mr. Frey:
This is in response to your enrolled bill
request of October 6, 1976, transmitting for views
and recommendations s. 2278, cited as "The Civil
Rights Attorney's Fees Awards Act of 1976. 11
This legislation was considered by the Judicial
Conference at its April 1976 session, at which time
the Conference agreed that the subject matter of the
legislation is a question of public policy for the
determination of the Congress. The Conference did
suggest, however, that the Congress give careful
attention to the impact of this legislation on the
workload of the courts.
In the circumstances, no objection is interposed
to executive approval of s. 2278.

~r:ly,~-rBJ~
William E. Foley
Deputy Director ·
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I am approving S. 2278, a bill which would g1ve courts
discretion to award attorney's fees to prevailing parties
in suits to enforce Federal civil rights statutes, and to
prevailing private parties in suits brought by the
Government charging

violat~of

the Internal Revenue

Code.
Traditionally, parties seeking enforcement of
basic legislation regarding human rights are those least
able financially to afford counsel.

It has long been

recognized by the courts and the Congress that plaintiffs,
who brin9 actions to enforce important policies such as
those reflected in the civil rights laws, act not for
themselves alone but as "private attorneys general"
enforcing the law through the Courts.
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rights legislation enacted since 1964.
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2278 is clear and laudable:

to
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reasonable attorney's fees to prevailing parties who are
acting in the national

interest~"private

general" in enforcing the civil rights laws.

attorneys
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However, the provision in this bill authorizing the
discretionary award of attorney's fees to prevailing
parties in civil actions or
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For Your Comments
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REM:ARKS:

please return to judy johnston,ground floor west wing

Recommend approval.
Treasury's comments regarding
the tax amendment included in this bill would
appear to be substantially overdrawn.
In this
regard, it should be borne in mind that the tax
amendment (1) applies only to civil actions and
proceedings -- a very small percentage of the
contact between the U. S. and taxpayers concerning
the Internal Revenue Code; and (2) as the legislative history makes clear, in awarding fees to
prevailing defendant taxpayers, courts must apply
the same standard for awards under other statutes
covered by the bill-- i.e., the action must have
been frivolous and vexatious and brought for
harrassment purposes.
Our information is that
virtually no ~ending or future lawsuit could result in
PLEASE ATTACH THIS -cOPY~O MATERIAL SUBMITTED.
any fees award
whatsoever.
I£ you have any questions or i£ you anticipate a
delay in submitting the required material, please
telep:ho::u: the StaH Sacretary immediately.

---

James ).(. cann•n

Ftr the Pr&~ide~t

(oVBr)
'1

;(1.
As a technical matter, would sugg~~~ a deletion 0f the
word "considerable" from the fifth line of the second
page of the draft signing statement.
Ken Lazarus

10/18/76

SIGNING STATEMENT
I am approving S. 2278, a bill which would give courts
discretion to award attorney's fees to prevailing parties
in suits to enforce Federal civil rights statutes, and to
prevailing private parties in suits brought by the
Government charging violation of the Internal Revenue
Code.
Traditionally, parties seeking enforcement of
basic legislation regarding human rights are those least
able financially to afford counsel.

It has long been

recognized by the courts and the Congress that plaintiffs,
who bring actions to enforce important policies such as
those reflected in the civil rights laws, act not for
themselves alone but as "private attorneys general"
enforcing the law through the Courts.
Attorney's fee provisions for prevailing parties
in civil rights cases are now included in all major civil
rights legislation enacted since 1964.

Because of a 1975

Supreme Court decision, such attorney's fees are not
available in civil rights cases covered by pre-1964
legislation.
The purpose and effect of the civil rights provision of
S. 2278 is clear and laudable:

to provide the remedy of

reasonable attorney's fees to prevailing parties who are
acting in the national interest as "private attorneys
general" in enforcing the civil rights laws.

2
However, the provision in this bill authorizing the
discretionary award of attorney's fees to prevailing
parties in civil actions or proceedings instituted by
the Internal Revenue Service is vaguely worded, unclear
in its implications and could cause

~eensiderasle

in unnecessary litigation involving IRS.

increase

This provision

was added at the last minute by the Congress without
benefit of hearings; it should have been examined carefully in the context of the actual benefit which would
be conferred upon the public.
I intend to seek corrective legislation, deleting this
provision, early next year.
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CIVIL RIGHTS ATTORNEYS' FEES AWARDS ACT

JuNE

29 (legislative day,

JUNE

18), 1976.-0rdered to be printed

Mr. TuNNEY, from the Committee on the Judiciary,
submitted the following

REPORT
[To accompany S. 2278]

The Committee on the Judiciary, to which was referred the bill
(S. 2278) to amend Revised Statutes section 722 (42 U.S.C. § 1988)
to allow a court, in its discretion, to award attorneys' fees to a prevailing party in suits brought to enforce certain civil rights acts, having
considered the same, reports favorably thereon and recommends that
the bill do pass.
The texh of S. 2278 is as follows:
S. 2278

Revised Statutes section 722 (42 U.S.C. Sec. 1988) is
amended by adding the following: "In any action or proceeding to enforce a provision of sections 1977, 1978, 1979,
1980 and 1981 ofthe Revised Statutes, or Title VI of the Civil
Rights Act of 1964, the court, in its discretion, may allow the
prevailing party, other than the United States, a reasonable
attorney's fee as part of the cost.;;.".
PURPOSE

This amendment to the Civil Rights Act of 1866, Revised Statutes
Section 722, gives the Federal courts discretion to award attorneys'
fees to prevailing parties in suits brought to enforce the civil rights
acts which Congress has passed since 1866. The )purpose of this amendment is to remedy anomalous gaps in our civil rights laws created by
the United States Supreme Court's recent decision in Alyeska Pipeline
Service Co. v. Wilderness Society, 421 U.S. 240 (1975), and to achieve
consistency in our civil rights laws.
51-010
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HISTORY OF THE LEGISLATION

Congress recognized this need when it made specific provision for
such fee shifting in Titles II and VII of the Civil Rights Act of 1964:
When a plaintiff brings an action under [Title II] he cannot
recover damages. If he obtains an injunction, he does so not
for himself alone but also as a "private attorney general,"
vindicating a policy that Congress considered of the highest
priority. If successful plaintiffs were routinely forced to bear
their own attorneys' fees, few aggrieved parties would be in a
position to advance the. public interest by invoking the
injunctive powers of the Federal courts. Congress therefore
enacted the provision for counsel fees-* * * to encourage
individuals injured by racial discrimination to seek judicial
relief under Title II." Newman v. Piggie Park Enterprises,
Inc., 390 U.S. 400, 402 (1968).
The idea of the "private attorney general" is not a new one, nor
are attorneys' fees a new remedy. Congress has commonly authorized
attorneys' fees in laws under which "private attorneys general" play a
significant role in enforcing our policies. We have, since 1870, authorized fee shifting under more than 50 laws, including, among others, the
Securities Exchange Act of 1934, 15 U.S.C. §§ 78i(c) and 78r(a), the
Servicemen's Readjustment Act of 1958, 38 U.S.C. § 1822(b), the
Communications Act of 1934, 42 U.S.C. § 206, and the Organized
Crime Control Act of 1970, 18 U.S.C. § 1964(c). In cases under these
laws, fees are an integral part of the remedy necessary to achieve
compliance with our statutory policies. As former Justice Tom Clark
found, in a union democracy suit under the Labor-Management
Reporting and Disclosure Act (Landrum-Griffin),
Not to award counsel fees in cases such as this would be
tantamount to repealing the Act itself by frustrating its basic
purpose. * * * Without counsel fees the grant of Federal
jurisdiction is but an empty gesture * * *. Hall v. Oole, 412
U.S. 1 (1973), quoting 462 F. 2d 777, 780-81 (2d Cir. 1972).
The remedy of attorneys' fees has always been recognized as particularly appropriate in the civil rights area, and civil rights and
attorneys' fees have always been closely interwoven. In the civil rights
area, Congress has instructed the courts to use the broadest and most
effective remedies available to achieve the goals of our civil rights
laws. 1 The very first attorneys' fee statute was a civil rights law, the
Enforcement Act of 1870, 16 Stat. 140, which provided for r ~torneys'
fees in three separate provisions protecting voting rights. 2
Modern civil rights legislation reflects a heavy reliance on attorneys'
fees as well. In 1964, seeking to assure full compliance with the Civil
Rights Act of that year, we authorized fee shifting for private suits
establishing violations of the public accommodations and equal
employment provisions. 42 u.s.a. §§ 2000a-3(b) and 2000e-5(k).
Since 1964, every major civil rights law passed by the Congress has
included, or has been amended to include, one or more fee provisions.

The bill grows out of six da.ys of hearings on legal fees held before
the Subcommittee on the Representation of Citizen Interests of this
Committee in 1973. There were more than thirtv witnesses, including
Federal and State public officials, scholars, practicing attorneys from
many areas of expertise, and private citizens. Those who did not
appear were given the opportunity to submit material for the record,
and many did so, including the re.Presentatives of the American Bar
Association and the Bar Associatwns of 22 States and the District
of Columbia. The hearings, when published, included not only the
testimony and exhibits, but numerous statutory provisions, proposed
legislation, case reports and scholarly articles.
In 1975, the provisions of S. 2278 were incorporated in a proposed
amendment to S. 1279, extending the Voting Rights Act of 1965.
The Subcommittee on Constitutional Right-s specifically approved
the amendment on June 11, 1975, by a vote of 8-2, and the full
Committee favorably reported it on July 18, 1975, as part of S. 1279.
Because of time pressure to pass the Voting Rights Amendments, the
Senate took action on the House-passed version of the legislation.
S. 1279 was not taken up on the Senate floor; hence, the attorneys'
fees amendment was never considered.
On July 31, 1975, Senator Tunney introduced S. 2278, which is
identical to the amendment to S. 1279 which was reported favorably
by this Committee last summer.
Shortly thereafter, similar legislation was introduced in the House
of Representatives, including H.R. 9552, which is identical to S. 2278
except for one minor technical difference. The Subcommittee on
Courts, Civil Liberties and the Administration of Justice of the
House Judiciary Committee has conducted three days of hearings at
which the witnesses have generally confirmed the record presented to
this Committee in 1973. H.R. 9552, the counterpart of S. 2278, has
received widespread support by the witnesses appearing before the
House Subcommittee.
STATEMENT

The purpose and effect of S. 2278 are simple-it is designed to allow
courts to provide the familiar remedy of reasonable counsel fees to
prevailing parties in suits to enforce the civil rights acts which Congress
has passed since 1866. S. 2278 follows the language of Titles II and VII
of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000a-3(b) and 2000e5(k) and section 402 of the Voting Rights Act Amendments of 1975,
42 U.S.C. § 1973l(e). All of these civil rights laws depend heavily upon
private enforcement, and fee awards have proved an essential remedy
if private citizens are to have a meaningful opportunity to vindicate
the important Congressional policies which these laws contain.
In many cases arising under our civil rights laws, the citizen who
must sue to enforce the law has little or no money with which to hire a
lawyer. If private citizens are to be able to assert their civil rights, and
if those who violate the Nation's fundamental laws are not to proceed
with impunity_, then citizens must have the opportunitv to recover
what it costs them to vindicate these rights in court.
~

S.R. 1011

t For example, the Civil Rights Aet of 1866 directed Federal courtslto "use that combination of Federal law,
common law and State law as will be best adapted to the object of the civil ri~hts laws." Brown v. City of
Meridian, MW!issippi, 3.56 F. 2d 602, 605 (5th C!r. 1006). See 42 U.S.C. § 1988; I,efton v. City of Hattiesburg.
Mi!sisslppi, 333 F. 2d 280 (5th Cir. 1964).
2 The causes of action established by these provisions were eliminated in 1894. 28 Stat. 36.
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E.g., Title VIII of the Civil Rights Act of 1968, 42 U.S.O. § 3612(c);
the Emergency School Aid Act of 1972, 20 U.S.O. § 1617; the EquiJ
Employment Amendments of 1972, 42 U.S.O. § 2000e-16(b); and the
Voting Rights Act Extensio_n. of 1975, 42 U.S.O. § 1973l(~).
.
These fee shifting provisiOns ~a.ve . been s~cce~sful m. enablmg
vigorous enforcement of modern CIVIl nghts legislatiOn, while at the
same time limiting the growth of the enforcement bureaucracy. Before
May 12, 1975, when the Supreme Court han~ed down its decision in
Alyeska Pipeline Service Co. v. Wilderness Soc~ety, 421 U.S. 240 (1975),
many lower Federal courts throughout the Nation had drawn the obvious analogy between the Reconstruc~ion Civil Ri~hts Acts an~. the~e
modern civil rights acts, and, followmg CongressiOnal recogmtwn m
the newer statutes of the "private attorney general" concept, were
exercising their traditional equity powers to award attorneys' fees
under early civil rights laws as well. 3
These pre-Alyeska decisio~s remedied !1 ga_p in the specific .s~at~tory
provisions and restored an rmportant his~onc remedy for civil nghts
violations. However, in Alyeska, the Umted States Supreme Court,
while referring to the desirability of fees in a variety of circumstances,
ruled that only Congress, and not_ the cour~s, _could specify w~~ch_laws
were important enough to ment fee shiftmg under the ·pnvate
attorney general" theory. The Court expressed the view, in dictum,
that the Reconstruction Acts did not contain the necessary congressional authorization. This decision and dictum created anomalous gaps
in our civil rights laws whereby awards of fees are, according to Alyeska,
suddenly unavailable in the m_ost ft_mdamental civil righ_ts ~as~s. ~or
instance fees are now authonzed m an employment d1scnmmatwn
suit und~r Title VII of the 1964 Civil Rights Act, but not in the same
suit brought under 4_2 U.S.O. § ~~81, which p~otects simil~r rights but
involves fewer techmcal prereqmsites to the filmg of an actwn. Fees are
allowed in a housing discrimination suit brought under Title VIII of the
Civil Rights Act of 1968, but not in the same suit brought under 42
U.S. C. § 1982, a Reconstruction Act pr:otecting the same ri~~ts. ~ike
wise fees are allowed in a suit under T1tle II of the 1964 Civil Rights
Act ~hallenging discrimination in a private restaurant, but not in suits
under 42 U.S.O. § 1983 redressing violations of the Federal Constitution or laws by officials sworn to uphold the laws.
. .
This bill, S. 2278, is an appropriate resp<_m~ t? the Alyeska decision.
It is limited to cases arising under our CIVIl nghts laws, a category
of cases in which attorneys fees have been traditionally r~g~rd~d as
appropriate. It remedies gaps in the language of these civil ngh~s
laws by providing the specific authorization required by the Court m
Alyeska, and makes our civil rights laws consistent.
It is intended that the standards for awardin~ fees be generally the
same as under the fee provisions of the 1964 CiVIl Rights Act. A party
seeking to enforce the rights protected by the statutes covered by
S. 2278, if successful, "should ordinarily recover an attorney's fee
unless special circumstances would render such an award unjnst."
Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 402 (1968). 4
• These civil rights cases are too numerous to cite here. See, e.g., Sim• v. Amos 340 F. Supp. 691 (M.D.
Ala.1972), aff'd, 409 u.s. 942 (1972); Stanford.Daav v. Zurcher, 366 F. Supp.18 (N.D. Cal.1973); and cases
cited In Alyeska Pipeline, supra, at n. 46. Many of the relevant cases are collected in "Hearings on the Effect
of Legal Fees on the Adequacy of Representation Before the Subcom. on Representation of Citizen Interests
.
of the Senate Comm. on the Judiciary," 93d Cong., 1st sess., pt. III, at pp, 888-1024, and 1060-62.
be the plaintiffs
• In the large majority of cases the party or parties seeking to enforce sucb rights
and/or plaintiff-Intervenors. However,ln the procedural posture of some cases. the part1es soceking to enf~rce
such rights may be the defendants and/or defendant-intervenol'!!. See, e.g., Shellev v. R1aemer, 334 U.S.
1 (1948).

:wm
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Such "private attorneys general" should not be det~rred from !:>ringing
good faith actions to vindicate the fundamental nghts here mvolved
by the prospect of having to pay their opponent's c~unsel fees should
they lose. Richardson v. Hotel Corporatwn of Amerwa, 332 F. Supp.
519 (E.D. La.1971), aff'd, 468 F. 2d 951 (5th Cir.1972). (~fee awa_rd
to a defendant's employer, was held unjustifie~ where a cl~Im of raCial
discrimination though meritless was made m good faith.) Such a
'
'
. oppon~nt 's f ee onl Y wh ere
party, if unsuccessful,
could be assess.ed
his
it is shown that his suit was clearly fnvolous, vexatious, or brought for
harassment purposes. United State8 Steel Corp. v. United S~ates, 385
F. Supp. ~46 (W.D. Pa. 1974), aff'd,, 9 E.P.D. , 10!2.25 (3d On. 1975).
This bill thus deters frivolous smts bv authonzmg an award of
attorneys' fees against a pa~ty shown to have litigated i~ "bad faith"
under the guise of attemptmg to enforce the Federal nghts created
by the statutes listed in S. 2278. Similar sta~dards have been foll?~ed
not only in the Civil Rights Act of 1964, but mother statutes providmg
for attorneys' fees. E.g., the Water Pollution Control Act, 1972 U.S.
Code Oong. & Adm. News 3747; the Marine Protection Act, Id. at
4249-50; and the Olean Air Act, Senate Report No. 9~-_1196, 91st
Oong., 2d Sess., p. 483 (1970). See also Hutch~nson v. W~lltam Barry,
Inc., 50 F. Supp. 292, 298 (D. Mass. 1943) (Fair Labor Standards
Act).
In appropriate circumstances, counsel fees under S. 2278 m~y be
awarded pendente lite. See Bradley v. School Boarrj of the City_ of
Richmond, 416 U.S. 696 (1974). Such awards are espeCI~lly appropnate
where a party has prevailed <;>n an important matter ~n the co~rse of
litigation, even when he ultimately. does not. prevail on all Issues.
See Bradley, supra; Mills v. Electrw Auto-L~te Co., 396 U.S. 3?5
(1970). Moreover, for purposes of the award of coun~el ~ees, p~ties
may be considered to have prevailed when they vmd~c~te ng~ts
through a consent judgment or without formal~y obtammg relief.
Kopet v. Esquire Realty Co., 523 F. 2d 1005 (2d 0Ir. 1975), and cases
cited therein· Parham v. Southwestern Bell Teleplwne Go., 433 F. 2d
421 (8th Oi/ 1970); Richards v. Griffith Rubber Mills, 300 F. Supp.
338 (D. Ore. 1969); Thomas v. Honeybrook Mines, Inc., 428 F. _2d
981 (3d Oir. 1970); Aspira of New York, Inc. v. Board of Educatwn
of the City of New York, 65 F.R.D. 541 (S.D.N.Y. 1975).
.
In several hearings held over a period of years, the Committee J;tas
found that fee awards are essential if the Federal statutes to which
S. 2278 applies are to be fully enforced. 5 We find tha_t the effe~ts of
such fee awards are ancillary and incident to _secunng comphance
with these laws and that fee awards are an mtegral part of the
remedies necess~ry to obtain such compl~ance. Fee awar~s are there~
fore provided in cases covered by S. 2278 m accordance With 9ongress
powers under, inter alia, the Fourteenth Amendment, SectiOn 5. As
with cases brought under 20 :u.s.a. § 1617, the Emergency School
Aid Act of 1972 defendants m these cases are often State or local
bodies or State ~r local officials. In such cases it is intended .that
the attorneys' feeR, lik_e ot~er ~temP. ?f costs, 6 :wil; be collected mth~r
directly from the official, m his official capacity, from funds of his
agency or under his control, or from the ~tate or local government
(whether or not the agency or government IS a named party).
' See, e.g., "Hearings on the Effect of Legal Fees," supra.
. .
. . .
't
o Fairmont Cream'-fy Co. v. Minnesota, 27,5 U.S. 168 (1927).
1 Proof that an official had acted in bad fruth could also render hnn liable for feesm h1s mdividua1 capaC! y,
under the traditional bad faith standard recognized by the Sup~eme Court in Alyeska. See Class v. Norton,
505 F. 2d 123 (2d Cir. 1974); Doe v. Poelker, 515 F. 2d 541 (8th C;r.l975).
S.R. 1011

7

6

It is intended that the amount of fees awarded under S. 2278 be
governed by the same standards which prevail in other types of equally
complex Federalliti~ation, such as antitrust cases and not be reduced
because the rights mvolved may be nonpecuniary in nature. The
appropriate standards, see Johnson v. Georgia Highway Express,
488 F. 2d 714 (5th Cir. 1974), are correctly applied in such cases as
Stanford Daily v. Zurcher, 64 F.R.D. 680 (N.D. CaL 1974); Davis v.
County of Los Angeles, 8 E.P.D . .- 9444 (C.D. Cal. 1974); and Swann v.
Charlotte-Mecklenburg Board of Education, 66 F.R.D. 483 (W.D.N.C.
1975). These cases have resulted in :fees which are adequate to attract
competent counsel, but which do not produce windfalls to attorneys.
In computing the :fee, counsel for prevailing parties should be paid, as
is traditional with attorneys compensated by a :fee-paying client, "for
all time reasonably expended on a matter." Davis, supra; Stanford
Daily, supra, at 684.
This bill creates no startling new remedy-it only meets the
technical requirements that the Supreme Court has laid down if the
Federal courts are to continue the practice of awarding attorneys'
fees which had been going on for years prior to the Court's May
decision. It does not change the statutory provisions regarding the
protection of civil rights except as it provides the fee awards which
are necessary if citizens are to be able to effectively secure compliance with these existing statutes. There are very few provisions in our
Federal laws which are self-executing. Enforcement of the laws depends
on governmental action and, in some cases, on private action through
the courts. If the cost of private enforcement actions becomes too
great, there will be no private enforcement. If our civil rights laws
are not to become mere hollow pronouncements which the average
citizen cannot enforce, we must maintain the traditionally effective
remedy of fee shifting in these cases.

CosT oF LEGISLATION

The Congressional Budget Office, in a letter dated March ~. 1976,
has advised the Judiciary Committee that: "Pursuant t<? SectiOn 403
of the Con essional Budget Act of 1974, the Congresswnal Bu~~et
Office has r~ewed S. 2278, a bill to award attorneys' fees to prevadmg
. .
h
parties in civil rights suits.
"Based on this review, it appears that no add1twna1 costs to t .e
government would be incurred as a result of .the enactment of this
bill."

0

CHANGES IN EXISTING LAW MADE BY THE BILL ARE ITALICIZED
REVISED STATUTES § 722, 42 U.S.C. § 1988

''The jurisdiction in civil and criminal matters conferred on the
district courts by the provisions of this chapter and Title 18, for the
protection of all persons in the United States in their civil rights, and
for their vindication, shall be exercised aud enforced in conformity
·with the laws of the United States, so far as such laws are suitable
to carry the same into effect; but in all cases where they are not
adapted to the object, or are deficient in the provisions necessary to
furnish suitable remedies and punish offenses against law, the common
law, as modified and changed by the constitution and statutes of the
State wherein the court having jurisdiction of such civil or criminal
cause is held, so far as the same is not inconsistent with the Constitution and la>'lS of the United States, shall be extended to and govern
the said courts in the trial and disposition of the cause, and, if it i;-;
of a criminal nature, in the infliction of punishment on the party found
guilty." In any action or proceeding to enforce a provision of sections
1977, 1978, 1979, 1980 and 1981 of the Revised Statutes, or Title VI of the
Oivil Rights Act of 1964, the court, ·in its discretion, may allow the prevat1ing party, other than the United States, a reasonable attorney's fee
as part of the costs.
S.R. 1011
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REPORT
2d Session
No. 94-1558
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THE CIVIL RIGHTS ATTORNEY'S FEES A 1VARDS ACT
OF 1976

SEPTEMBER 15, 1976.-Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. DRINAN, :from the Committee on the Judiciary,
submitted the :following

REPORT
[Including cost estimate of the Congressional Budget Office]
[To accompany H.R. 15460]

The Committee .on the Judiciary, to whom was referred the bill
(H.R. 154GO) to allow the awarding of attorney's fees incertain civil
rights cases, having considered the same, report :favorably thereon
without amendment and recommend that the bill do pass.
PURPOSE OF THE BILL

H.R. 15460, the Civil Rights Attorney's Fees Awards Act of 1976,
authorizes the courts to award reasonable attorney fe.es to the prevailing party in suits instituted under certain civil rights acts. Under
existing law, some civil rights statutes conta~n counsel fee provisions,
while others do not. In order to achieve· uniformity in the remedies
provided by Federal laws guaranteeing civil and constitutional rights,
it is necessary to ~del an attorney fee authorization to those civil rights
acts which do not p1'esent1y contain such a provision.
The effective enfo:vcement of Federal civil rights statutes depends
largely on the efforts of private citizens. Although some agencies of
the United States have civil rights respo'nsibilities, their ~utJ10rity and
resources are limited. In many instances where these laws a;re., violitted,
it is necessary for t:Q.e ,citizen to jnitiate co)irt action tq correct t4~
illegality, Unless the judiCial r,einedy is :full ~nd complet,e, it ..will
remain a meaningless· right. Because a vast majority of the victims
Qf ·Civil rights violationscannot afford legaloouns~I,they:are unable
to presenttheirca:ses to th~ co¢1:sHn:authorizihg an aw~i>d'(}:f reason-.
able- ~ttorn~y?$ . f~s, f.I·R:· _15460,':-is. d~sigp~fi ,1>~' giy.~' svel(:p~~sons
effective- access. to the., JUdiCial pro~ss .wher·e them gne.vances ean be:
···: ' '· · · ,.
resolved according to law.
57-006
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STATEMENT
A. :NEED J;'OR THE LEGISLATION

InAlyeskaPipelineServiee Corp v. Wilderness Society, 421 U.S. 240
(1975) the Supreme Court held that federal courts do not have th~
power to award attorooy's .fees .to a prevailing party unless an ~~ct. of
Congress expressly auth()nzes Jt.l In tthe Alyeska e!ise,. the plamtlif~
sought to prevent the construction of the Alaskan p1p.elme beca?se. o.f
the damage it would cause to the envir~n~en.t. Although the plamt1ils
succeeded in the early stages of the ht1gat10n, Congress ~ater overturned that result by legislation permitting the constructlon <?f ~h.e
pipeline. Nonetheless the lower fed.eral. courts awarded the pla~ntdls
their attorneis fees because of the serviCe they had performed m tJ::e
public interest. The Suf!reme Court r~~ersed t~at a:ward on the bf~:SIS
of the ''American Rule'·: that each htlgant, vwtor10us or otherwise,
must pay fur its own attotmey.
·
Although the Alyesket c.a$e invQlvad only elJ.vi~onmental concerns,
the decision barred attorney fee awards m a wid~ range of cases,
includin<Y civil ri<rhts. In fa# the Su.pre:r.ne Court, m footnote 46 of
the Alye~ka opin~m, e.xpres~ly disapproved a number of lower. court
decisions inyolving civil rights winch had awarded fees w1thout
statutory authorization. Prior to Alyeska, such courts had allowed fees
on the theory that civil rights plaintiffs ac~ as "private attorn~ys
aeneraF' in eliminating discriminatory practices adversely affectmg
~ll citizens white and non-white. In 1968, the Supreme Court had
approved tl1e ''printte attorney general" ~J::eor:y wh~n it gave a ge~e~·
ous construction to the attorney :fe.e proVIsiOn m Tl.tle II of the CIVIl
Rights Act of 1964. N'tnvman v.' Piggie Park Enterpmes, !no., a9o
U.S. 400 ( 1968) .2 The Court stated :
If (the plaintiff) obtains an inj?Uction, he does so n~~
for himself alone but also as a "private attorney general,
vindicating a. poliey that Congress considered ,of the· highest
importance. I il. at 40'2.
·
·
However, the Court''in Alyeslca. rejected the applic~tion of that
!l1e~ry to the award of co,unsel fees m the .absence. of ~tatl;tory authorIzat)ol'l. ltetpressly reaffirmed, however, Its holdiug m i}.ewman that,.
in civil rights cases where counsel fees are al~o~ed by Congress,. "the
awat-d should be made to the successful plamtlff absent .exceptiOnal
circumstances." Aly!:lska case, supra at 262.
.
. .
In the hearings conduct~d b_y the S;ub~ommittee ~n Cou~s,, CIVIl
Liberties· and the ,Administration of J :ustice, the testimony mdiCated
that ~vii rights litigants Were sutfering very sev,er~ hardships because
of the Alyeska decision. Thousands of dollar~ .In fees were al!tom~tically lost in the immediate w;a~e o! the deciSion. Representatm;s
of the Lawyers Committee
Civ1l f,bghts, Under Law, the Council
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for Public I11ternst Lttw, the American Bar Association Special Committee on Public Interest Practice, and witnesses practicing in the field
testified to the devastating impact of the case on litigation in the
civil rights area. Surveys disclosed that such plaintiffs were the
hardest hit by the decisum~3 The Committee also received evidence
that private lawyers were refusing to take certain types of civil rights
cases because the civil rights bar, alreadv.shart of resources, cottld not
afford to do so. Because of the compelling need demonstrateq by the
testimony, the Committee decided to report a hili allowing fees to pre~
vailing parties in certain civil rights cases.
It should be noted that the United Sti:ites Code presently contains
over fifty provisions for attorney fees in a wide variety of statutes.
See Appendix A~ In the past few years, the Cong:ress has approved
such allowances in the areas of antitrust, equal credit, freedom· of information, voting rights1 and consumer product safety. Although the
recently enacted civil rights statutes· contain provisions permittiner
the award of counsel fees, a number of the older statutes do not. It is to
these provisions that much of the testimony was directed.
B. HISTORY OF li.R. 15460

At the time of the Subcomittee hearings on October 6 and 8, and
Dec. 3, 1975, three hills were pending which dealt expressly with counsel fees in civil rights cases: H.R. 7828 (same as H.R. t'l220); H.R.
7009 (same as H.R. 8742); and H.R. 9552. H.R. 7828 and H.R. 9552
would allow ·attorney fees to be awarded in cases brought under specific ~rovisions of. the United States Code, while H.R. 7969 would
P!'lrriHt such awards in any case. inv6lving civil or constitutional ·
rights, no matter what the source of the claim. H.R. 7828 was stated
in mandatory terms; H.R. 9552 and H.R. 796·9 allowed discretionary
awards. The J ustiC'A>. Department, through its representative, Assistant
Attorne.Y General Rex Lee of the Civil Division, expressed its support
of H.R. 9552, Hearings held in 1973 by the Senate Judiciary Sub~
committee on the Representation of Citizen Interests also ,highlighted
the need of the public for lega.l assistance in this and other areas.
·
In Augtist, 1976, the Judiciary Sube.omni'ittee on Courts, Civil
Liberties, and. the Administration of Justice concluded . that It bill
to allow counsel fees in eerlain civil rights cases sh6uld be reported
favorably in view of the pressing need. On Aul;llst 26, 1976, th!' Subcommittee approved H.R. 9552 with a,n amendment in the nature of
a substitute because it was similar to S. 2278, which had Cleared tl1e
Senate Judiciary Committee ·and was a waiting a.ction by the full
Senate. The amendment in the nature ()f a substitute sought to .conform
H.R. 9552 te.chnically to S. 2278 ; .no substantive changes were made.
It was thefl. reported Unanimously·by the .Subcommittee.
On September 2, 19'76, the full Committee approved H.R. 9552, as
amended, with an amendment offered by Congresswoman Holtzman
and accepted by the Committee. That amendment added title IX of
Publ~c .Law 92-.•ng .to the substantive provisions under which success-.
ful ltti~nts·could be award~d counsel fees. The Committee then
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ordered that ·a clean bill be reported to the House. H.R. 154:6{)-, the
clean bill, was introduced on S!)ptember 8 and approved pro forma
by the Committee on September 9, 1976.~
C.· SCOPE OF THE BilL

H.R 154:60, the Civil RightsAttorney's Fees Awards Act of 1916,
would amend Section 722 ( 42 U.S. C. 1988) of the Revised Statutes to
allow the awardoffees in certain civil rights cases.5 It would apply to
actions brought under seven specific sections of the United States
Code." Those provisions are: Section 1981, 1982, 1983, 1985, 1986, and
2000d et seq. of Title 42; and Section 168~ et seq. ?f Title 20. See
Appendix B for full texts. The a.ffec~d sec~wns ?f T1tle _4:2 generally
prohibit denial of civil al}d constlt~twnal r1ghts.m a yar~ety of.areas,
while the referenced sectwns of T1tle 20 deal w1th discr1mmatwn on
.'account· of sex, blindness, or visual impairment in certain education
programs and activities}
.
.
More specifically, Section 1981 is frequently used to challenge employment discrimination based on ,_race or colo~. Johnson v. R_m1May
Ewpress Agency, Inc., 421 U.S. 4o4 (1975). 8 Under that section the
Supreme Court recently held that whites as well as bla?ks could bring
suit alleging racially discriminatory employment practices. M aDonald
v. Santa Fe T1•ail Tran8portation Oo., - - . - U.S. - - - , 96 .s. Ct.
2574: ( 1976). Section 1981 has also been cited to attack exclusiOnary
admissions policies at recreational facilities. Tillman v.. Wheatm:Haven Recreation Ass'n. Inc., 410 U.S. 431 (1973). SectiOn 1982 IS
regularly used to attack discrimination in property transactions, such
as the purchase of a home. Jones v. Alfred H. Mayer Oo., 392 U.S. 409
9
•
• •
) . 1983 1s
d to. ch a.11enge
. · offi c1a
. I d'
. . t.IOn, sueh as
( 1968
utlhze
. 1scnmma
Section
racial segregation imposed by law. Brown v. Board of Edt~?Jation, 347
U.S. 483 (1954). It is i_ronic that, _in .the landmark Brown ca.se challenging school segregat:on,. the plamhffs coul.d not re~ov.er then· a!torney's fees, despite the s1gmficance of the rulmg to ehmmate officially
.. A rt from the addition of Title ~X of Public Law 92-318, the only ditference between
tt.R. ~;)2 and the clean bill (H.R. 154il0) are teehnlc11l. not atfectlng tl;re substance, made
im a<h1ce of the House Parliamentarian and statf and legisla~ive counsel. .
·
• The blH amends the Revised Statutes rather than. the United States Code because Title
42 •i~In!lot
codified. and thus is not "the law of the United States."
accordance with applicable decisions, of the Supreme Court, the hill is intended t?
lmplv to all Nl~es nendintr on the date of Pnactment as well as all future eases. BradJev '.
Rich-mond SchooZ Boarct, 416 U.S. 696 (1974) ·
· .
· ·
H R
·• To the extent a plalntllf joins .a claim under one of the .statutes enumerated in . .
1!\460 wlth a claim that does not· allow attorn~>y fee~. that plalntill', if it prevails on the
non-fPP claim. I• entitled to a detPrmjuaJion on thP, other chtlm for the purpose of awardlnll'
~ourii<.el fee~. Jfot·ule~ v. Haknes, 486 F. 2d 880 (7th C!r. 1971:1). In some instances. however.
the· ela!m with fe!'s. may ln:v.olvJFR eonstitntional question which the rourj:s are reluctant to
re~olve If the nori-constittuionJtl claim is <l!spositlve. Hagans v. Lamne, 415 U.S. 52$
{1.974). In •m:h ci!Fes. If tlw ·chllm for· wbl<'h fee~ m~y be awarded meet>; the "Rubstnn·
tialltv" test. see Hagans,v.t-amn(l. ,supra.; Unit.ed. Mme Worliers v. G<bbs, 383 U.S. 715
(1966) attorney's fees may be allowed even though. the court declines to enter judgment for
til~ pllllnti!T ou that' claim. so.lon!" as tbe pllllntl!T pr<>yail~ o;m the non·f~e claim arising o1~t
of
"comm,on nu~leu.s <Jf .!'J~Hatlve fn<.'t." U:nited .~fme 1t orkers
v. Gtbbsf 8t,pra a.t 't$t.;.
11
· · ·~With
•e•pMt to thP · ~"ratlon•hlp 1wf:W~>en fl~>ctJOu 1!181 1and Title 'V I of the Ctvtl
'!Rtghf~, Act1 ·Of i!Hl)l •. tl•e l:(o11•i>. Comn!Htee ron Edneation and ~~a)lor . bll~. npted that "t~e
'remedl<'s evall.qble' to· th<' fnil!vld.ual under Tftle VII al"e co-extenR!ve with tbe !ndivld!tnl s
rhrht to' Mni>. undl>l' the proviMlOOI< •of· .th4l Oili'if Rtgl'ds Act- of 18fl6, 4!l U.l'I.C~,§ 1981 .. anti
that the .tw.o .proccdur<'s a\lgment ·each oJ;h!'r And Are l)J>t mtttua11Y excln•lve. H:R. R<'Jl~.
No: 92..:.21!>1. p. •19 '(92nd Con~t.'1s't S!'14~<.:'t971h'That view was 'adopted by the SupN!me
Co•nt in .Johfl.~on v. Rai111Jay P:amres~ A ffe'llr1f, Mtpra.
.. • .. . . ......
• A~ wlt)j s~etiou J9R\ ,~J,Ul ;1'.1\le yn .. ~.e\'.tio~ :t.9!l2 .11n~ Title. YIIl of tlle .. Ci'¥11 ,Rights
i\et of 19fiR are eomp!~men't'ary rE'med.ll'>.f.\. ';\'11th . sim!ilJ.rlt&~~ ~'l'll,\1. dijte~el;lces-?n eov~rage
and enforcement meehnnlsm. See ,Jone8 v: Mr111er (Jo .• aup1 !l.

imposed segregation. Section 1983 has also been employed to challenge
unlawful official action in non-racial matters. For example, in Harper
v. -r:ir[!inia State Board of Election-s, 3'83 U.S. 663 (1966), indigent
plamtlffs successfully challenged as unconstitutional the imposition
of a poll tax in ~ate a~~ local electlions. In M on~oe v. Pape, 36'5 U.S.
167 (1961), a pnvate mtizen sought damages agamst local officials for
an unconstitutional search of a private residence. See also Elrod v.
Burns,
U.S.~·-, 96 S. Ct. 2673 (June 28, 1976) (discrimination
on account of political affiliation in public employment); O'Connor
v. DonaldBon, 422 U.S. 563 (1975) (terms and conditions of institutional confinement).
· ·
Se~tion 1985 and 1986 are used to challenge conspiracies, either
pubhc or private, to deprive individuals of the equ.al p. rotection of the
la·\YS. Se~ G1'if!in v. Breoken:Uge, 403 U.S. 88 ( 1971). The bill also
c~wers smts brought under T1tle IX of Public Law 92-318, the Educat~on A.mendmen.ts of: 1.972,. 20 U.S.C. 1681-1686. Title IX forbids spe~Ific !rmds o~ d1scrrmmatwn on account of sex, blindness, or visual
1mpaument m c.ertain. federally assisted programs and actiyities rela~II}g to educatiOn. Fmally H.R. 15460 would. also apply to actions
ansmg under Title VI of the Civil Rights Act of 1964 42 U.S.C.
2000d-200Qd-6,:J.O
'
. Title VI prohibits the discriminatory use of Federal funds, requirmg re. cipien~s to ad~i_nister such ~ssistance without re~ard to race;
color, or natwnal or1gm. Lau v. Nzchols, 414 U.S. 563 (1974); Hills
v. G~utreattw, --U.S.--, 96 S. 0~. 1538 (April20, 1976); Adams
v. Rwhardson, 480 F. 2d 1159 (D.C. C1r. 1973); Bossier Pm'i!Jh School
Board v. Lemon, 370 F. 2d 847 (5th Cir.), cert. denied, 388 U.S. 911
(1967); Laufman v. Oakley Building and Loan Oo., 408 F. Supp. 489
(S.D. Ohio 1976).
D. DESCRIPTION OF H.R. 15460

As.~otecl earlier, the United States Code presently contains over fifty
prov1s1ons for the awarding of attorney fees in particular cases. They
may be placed ~!lerally. in~o four categories: (1) mandatory awards
?nly for a prevathng plamtlff; (2) mandatory awards for any prevailmg ·p~_trty; . ( 3) discretionary a wards for a prevailing plaintiff· and
( 4) cl!scretlo~ary aw~,trd~ ~or .any prevailing party. Existing st~tutes
allowmg fees m certammv1l rights cases generally fall into the fourth
category. Keeping with that pattern, H.R. 15460 tracks the la
of the counsel fee provisions of Titles II and VII of the Civil
ts
Ac;:t of 1964,~ 1 and Sect~on4Q2.of the Voting Rights Act Amendments
of 1975.12 The substantive sectiOn of H.R. 15460 reads as follows: ·
:, In any action or proceeding to enforce a pr,c;ryision of sect~ons 1977, 1978, 1979, 1980, and 1981 of the Revu~ed Statutes
title IX of Public L,t,w 92:-318, or titl~ VI p£ the Civil Right~
A~t. of 1~64, the court, in its discretion, may allow the prevathng party, other than the United States,, a reasonable
attorney's fee as part of the costs. .
''
.
10
Title VI of the Civil Rig'lits Act of 1964 is the only substantive title of that Act which
d oes not,conta!n a provision for attorney fees.
11
42 t,;S.C. 2000a-3(b) (Title II): 42 U.S.C. 200Ce-5{k) (Title VII).
12 42 TJ.S.C. 1973(e) (Section 402).
·
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. The three key features of this attorn~y's fee provision are: ( 1) that
awards may be made to any "prevailing party''; (2) that :fees are to be
allmved in the discretion of the court; and (3). that awards are to he
"reasonable". Because other statutes follow th1s app_roach, the c?urts
are :familiar with these terms and in :fact have rev1ewed, exammed,
and interpreted them at some length.
1. Prevailing party
..
Under H.R. 15460 either a prevailing plaintiff or a preva1hng
defendant is eligible 'to receive an award. of fees. C01;g~ess has not
always been that generous. In about two-thirds of the ex1stmg statutes,
such as the Clayton Act and the Packers and Stockya!ds _Act, only
prevailing plaintiffs may recover their counsel fees. 13 Th1s b1ll follows
the more mOdest approach of other civil rig]lts acts.
. ..
It should be noted that when the J ust1ce Departm_ent te.stlfied m
support of II.R. 9552, the precedessor to H-~: 15460! It. suggest~ an
amendment to allow recovery only to prev~~hng P,l~mtiffs. A,~siS~!nt
Attorney General Lee thoug~~ th~ phrase . p~va1l~ng party tntt:>ht
have a "chilling effect'' on c1v1l r1ght~ plamtliis, d1scouragmg th~m
from initiating law suits. The Coml!!Ittee was very concerne~ Wlth
the potential impact such a phrase might have on pe~ons seeki?~ to
vindicate these important rights under Federallaw. In ~ght of eXlstmg
case law under similar provisions, however, th~ C?mm.rtt~ ~ncluded
that the application of current standards to. t~1s bill will stgmficantly
reduce the potentially adverse affect on the VIctims of unlawful conduct
who seek to a...qsert their :federal claims.
.
On two occasions the Supreme Court has addressed the questlon of
the proper standard for allowing fees in civil rights cases. InNewman
v. Piqqie Par~ Ent~rprises: Inc:, 3?0 .U.~. 40.0, 402 (1968) (pe_r curiam), a case mvolvmg ramal d1scnmma~1?n m a _p1~N~ ,?f pubhe a~
commodation the Court held that a prevailmg plamtiff should ordinarily recove~ an attorney's fee unless special circumstances would
render such an award unjust."
Five years later, the Court applied the same standard to tlu~ attorney~s fee provision contained in Section 718 of the E~rgenc7 School
Aid Act of 1972 20 U.S.C.1617.No.Pthcroasv. Memphzs. Bo(Jfl'a of Education, 412
427 (1973.) (per curia.m). T~e _rati?Jlale oi t~ rule
rests upon ,t:OO recognition that near!y .all plamtdfs m t~ese. s~Its !tre
(lisadvantaged persons who are the victimS o:f l~nlaw.:ful d1scnmmat10n
or unconstitutional conduct. It would be un:fa1r to 1mpose '!1J?On,them
the aMitional burden o:f counsel fees when they ~k ~o mvoke the
jurisdiction of the :federa.l oourt.s.. "If successful pla.mt:t~s were ~u
tinely forced to bear their own attorneys' ~~' few ap;g~eved yart1es
would be in a position to advance the pubhc mterest by 11:!-voking the
injunctive powers of the federal courts." N e'IJ!hWn v. Pzg~ Park Enterprises~lrw.,..lupra at 402.
·
a·~
Consistent with this rationale, the courts have developed a 1uerent
standard for awarding fees to prevailing defendants beca~~ they d?,
"not appear before the court cloaked in a ma.ntle of pubhc mterest.
United States Steel Gorp. v. United States, 519 ~.2d 3!>9, 36~ (3rd
Cir. 1975). As noted earlier such litigants may, m proper c1rcum-

u.S.

'"15

u.s.c.

15 (Clayton Act) ; 7 U.S.C. 210(f) (Packers and Stockyards Act),

stances, reoo.ver their. counsel fees under H.R. 15460. To avoid the potential "chi11lng e:lfect" noted by the Justice Depa.rtment and to advance the public in~rest articulated by the Sup~etM Court, ho'W'~';e:r,
the courts have developed another test for llWitl'dtng foos to prevadi~g
defendants. Under the case law, such an awttrd may be: maae Otily If
the action is vexatious and frivolous, or if tl:ffi plairtti:tY has instituted
it solely "to harass or embarrass't the dMendant. United /States St't!el
Gorp. v. UnitedStates,.supra at 364. If tire phthttiftis "mdtiv.at.ed by
malice and' vindictiveness," then the court may award c()Unsf.'ll fees to
the prevailing de&nda:nt. Carrion v. YesniM rlni'Versity, 535 P.2d
722 (2d Cirv 19't6"), Th11s if the action is not brought in bad faith; such
fees snoul<l not~ allowed•. Bee, Wrifili.t v. Stone Oonta:ine'l' Gorp. 5~4!
F.2d 1058 (8th Clr.1975); see also'Btclia'!'dso'l't v; Hotel Oorp of America, 332 F. Snpp. 519 (E.D.La. 1971), ajfd' 'I)Jit!wut published opinion, 468}\.¥4 951 (5th Cir~ 1972). This stand!trd' will n<?t deter plainti~S'
fr?m seekmg, renef tmder these statutes, and yet Wlll· prevent th:eu•
bemu- used for clearly unwarranted hara:ssment pn:rposes.
:w1tli respect to the awarding· of fees to prevailing d~:fenda.nts, it
should further be :tl.£5ted that governmental officials are fi·eqnent:ly
the defendants in cases brought under the statutes covered' by I-LR.
15460. SSe~ e.f!., B'rown v. Board! of EJ:ucat~<Jn, supra; Gaut'realt'J'! v.
Hills, Buprar (PfJonno'!' v. Donaldsen, supra: Such governmental entities and officials have substantial resources available to them tln'Ong'h
f~mds in the common treasury, including the tax-es paid by tiu' ptninhffs themselves. Applying the same sta:Rdard of recovery to such defendants would further widen the g(tp between. citizens and ~overrv
ment officia.ls a.n.d1 would exacerbate. the inequail.ity of liti.gating
strength. 'If he. greater re.<oou.rces a.vrulabw to gove:vnments pl:ov.ide an
ample base f:rom. which:fees can be awarded to the p1:evaili'ag Ji>laintiff
in suits against governmental offi.Gia.ls or entities. 14
The plu"ftse· "p1•evailing. party"· is not intended to be limd.fucl to the
victor only after entry Df a final judgment following: a, full! trial f:ln:
the merits. It would also include a litigant whG·Su-cceeds evsn i£ the
case is concluded prior to a full evidentia:rv hearing befort-, a- judge
!lr jury. If the litigation terminates by cm1sent decree, for ex:unple,
It woulcl be proper to award counsel fees. Inoa:rr:eJ'(tfJed x~n of AZZen
Oounty v; Fair, M1 F .2d 281 (6th Cir. 1:974)'; Parker v. ;Jf<ittltet.IJs.
411 F. S1'lpp. 1659' (D:ID:C. 1!97'6); As;;iva !!If New Y orld, I n;o.,. v. noard
of Education of tice City of N(YUJ Y&rk, .65 F.B.lll. 541 ('S.l)~N.Y.
1975). A "prevailing" party should not be penillli~ed fot: Seel~ill11!' am
out-of..eourt settlement,, thus helping to lessen docket· cnngi'st\ion.
Similarly, a:fter a· complwJnt is filed, a defend~tnt 1night v6luntari1y
cease the un:hnvful pPa:ctlce. A court sh6uld stm award fe~s even
though it might oonclude, as fll matter of e.qnity, f';ha:t'rto< rormal:ioelief;
such a-s an injunction, is needed~ I!.'.g., PU!rham ~. ,f!r:Jut:n)l.'rrest:e~, Bell
Tel>erifUN~~eo..,.¥J8 F.2d 1421' (Sth Cir. 1910)'; Brt:frwn·v .. G'ruti'Jn•@o'1t1tV:>y
Dyeing lllachine Oo., 457 F.2d 1377. (~h· (Dir:):, ct3r~ denied·,.~!} U.S•.
982 (19t2): see- ail~· Lew vr. e?me· Nills Oorp., 438 F.2U 86, (4th (t;lr.
1971) ; Evers v.. lJwrrer, 358'
2m• (1958).
A prev~iling_de:fendant may.al~ ~cover its fees w·hP;n the-phrinti.ir
seeks antf obt!ains: a. voll.mts:ry disnu~. of a. grou.ndess. complaint,
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Oorooram ·v. .Columbia B~oadoasting System, 12i .F.•2.d 575 ,(9th Cir.
1~41), as long as th(l .other bctors, noted earlier, gDverning awards
to defendants are .met. Finally the courts have also awarded.counsel
fees to. a plaintiff who stwcessfully concludes a class action suit even
t40 ugh that ipdividual wri..'! not granted any relief. Parham v. Southwestern Bell Telephone Oo., supra; Reed v. A.'rlington II otel Oo., !no.,
476F.2d 721(8thCir.i973). .
·
FurtherJtlore, the ,word "prevailing" is not intended to. require the
entry of a fin.al ol'der before fees may be recovered. "A d1str1c,t court
must have discretion to award fees and 'costs incident to the final disposition of interim matters." Bradley v. Richmond School Board, 416
U.S. 696, 723 (1974); see a:lso Mills v. Electric A.uto-Lite Oo., 396
U.S. 375 (1970). Such awards pendente lite are particularly important
in protracted.litigatiollc, ..where it is difficult to predicate with any
certainty the date upon which a .final order will be entered. ''lbile
the courts have not y~t formUlated precise sta:pdards as to the appropriate circumstances nnder which such interim awards should be made,
the Supreme Court has suggested some guidelines. "(T)he entry of
any order that determines substantial iights of the· parties may be
an appropriate occasion upon which to consider· the propriety of an
award of counsel fees.•. ."Bradley v. Richmond School B oar(l, supra
at722n.28.
2. Judicial discretion
The second key feature or the bill is its mandate that fees are only
to be allowed in the discretion of the court. Congr&"'S has passed many
statutes requiring that :fees be awarded to a prevailing party. 15 Again
the Committee adopted a more moderate approach here by leaving the
matter to the discretion of the judge, guided of course by the case
law interpreting similar attorney's :fee provisions. This approach was
supported by the Justice Department on Dec. 31,1975. The Committee
intends that, at a minimum, existing judicial standards, to which ample
reference is made in this report, should guide the courts in construing
H.R.15460.
3. Reasonable fees
The third principal element of the bill is that the prevailing party
is entitled to "reasonable" counsel fees. The courts have enumerated a
number o:f factors in determining the reasomtbleness of awards under
similarly worded .attorney's fee provisions. In Johnson v. Georgia
IIighwayEwpress, lno. 1 488 F.2d 714 (5th Cir. 1974), for example, the
court listed twelve factors to be considered, including the time and
labor required, the novelty and difficulty of the questions involved, the"
skill needed. to present the case, the customary fee for similar work,
and the amount received in dama11es. if any. Accord: E11ans v. Shemton Park Hotel, 503 F.2d 177 (D.C. Cir. 1974); see also United State8
Steel Oorp. v. United States; supra.
·
·
Of course; it should be noted that the mere recovery of damages
should not preclude the. awarding of counsel fees. 16 Under the anti"' E.g,. 7 U~S.C. 499q(b) (Perishable Agricultural Commodities Act): 15 U.S.C. 1640(a)
(Truth-In-Lending Act) ; 46 U.S.C. 1277 (Merchant Marine Act of 1936) ; 47 U.S.C. 206"
(Communications Act of 1934).
'"Similarly, a prevailing ·P!lrty is entitled to. counsel fees .even if represented by an organization or tf the part:v Is Itself an or~rl!nlzation. Incaroeratea,Men of .tUlen County v. Fair,.
8'/tpra: TorreB v. SachR, -69 F.R.D. 343 (S.D.N.Y. 1975), a f r d . - F . 2 d - (2d C!r.,
June 2!5, 1976) : Fairley v. Patterson, 493 F2d 598 (5th Cir. 1974).

tr~st laws, for. exarnJ?le, a plaintiff may recover treble damages and

still the court Is reqmred to award attorney fees. The same principle
shoul~ apply here as civil rights plaintiffs should not be singled out
for different and less favorable treatment. Furthermore while dam~
ages a1:e theoretically available m~der the statut.es cove~ed by H.R.
15460, It. should be observed that, m some cases, immunity doctrines
an~ spe.Cla} defenses, available o:1I~ to public officials, _preclude or seveiely lumt the damage rernedy. 1 ' Consequentlv aYmrdmo- counsel fees
to prevailing plaintiffs in such' litigation is. particularly i~portant and
necessary if ]'ederal civil and constitutional rights are to be adequately pr.o~.{~Cted. To be sure, in a large number of caSf'.-8 brout-Sht under the
prov1~u;ms cove~e<~ by H.R. 15460, _onlY. injunctive relief IS sought, and
preva1hng plamtdfs should ordmanly recover their counsel fees.
Newman v. Pi.qgie Park Enterprises, ln.c., Bu]Jra,- Northcross v.llfemphis Board of Education, supra.
The a lica:tion of these standards will insure that reasonable fees
are a
d to attract competent counsel in cases involvino- civil and
constitutional rights, while avoiding windfalls to attor~eys. The
effect o:f H.R. 15460 will be to promote the enforcement of the Fed~raLciv.il rights acts, as Congress intended, and tO achieve uniformity
m those statutes and justice for all citizens:
. . ...
OVERSIGHT·

Oversight of the administration of justice in the federal court

syst~m is the respon~ibility of the Committee on the Judiciary. The

hear1_ngs on. O~ober 6 and 8 and Dec. 3, 1975, focused on specific
pendm,g legislat.IOn. However, they did have an oversight purpose, as
well, sm?e the Impact of tl~e Supreme Court's Alyeska decision oi1
the pubhc and the related Issue of equa] access to the courts .were
subjects ofthe hearing. ·
Co:uMITTE VoTE
.HJ{ 154:60 was reported favorably by a voice vote of the Committee on September 9, 1976. Twenty-seven members of the Committee were present. ·
STATEMENT OF THE

Co~rMI'I'TJ.::

oN GovERNMENT

0.PERA1'ro~s

No statement has been received on the legislation from the House
Committee on Government Operations.
. STATEMENT OF TJ:UJ

CONGRSSIOXAL

BUDGET OFFICE

Purs~ant to claus~ 7, rule XIII o:f the Rules of the House of RepresentatiVes and section 403 of the Congressional Budget Act o:f 1974~
the Committee estimates there will be no cost to the :federal government.
•

17

Wot)a v.

Struikla.nid, 420

u.S.

308 (197~); Scheuer v. Rhodes, 416
.

PlersQn v. ROlli, 386 D.$. 547 (1967).

H. Rept. 94-1558-76-2

u.s.

232 (1974) ·
'
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CoNGRESS OF 'l'HE UNITED STATES,
CoNGRESSIONAL BuooET OFFicE,
Washington, D.O., .September 7, 1976.
Hon. PETER W. RoDINO,
Chairman, Oomrnittee on the Judiciary, U ..8. H OWJe of Repre8enatives,
. Rayburn Hou.~e Office Building, Wa8hington, D.O.
DEAR MR. CHAIRMAN: Pursuant to Section 403 of the Con~ressional
Bu tAct of 1974, the Congressional Budget Office has reVIewed the
Ci
Rights Attorney's Fees Award Act of 1976, a bill to award
attorney's fees to prevailing parties in civil rights suits to enforce
Sections 1977, 1978, 1979, 1980 and 1981 of the Revised Statutes,
Title IX of P.L. 92-318 or Title VI of the Civil Rights Act of 1964.
Based on this rev:iew, it appears that no additional cost~ th~ government would be mcurred as a result of enactment of th1s bill.
Sincerely,
ALICE M.RIVLIN'
DireotM.
INFJ,ATIONARY IMPACT STATEMENT

cation, shall be exercised and enforced in conformity with the la~rs of
the United States, so far as such laws are suitable to carry the same
into effect; but in all cases where they are not adapted to the object,
or are deficient in the provisions necessary to furnigh suitable remedies
and punish offenses against. law, the common law, as modified and
changed by the constitution and statutes of the State wherein the court
havin~ jurisdiction of such civil or criminal cause is held, so far as the
same 1s not inconsistent with the Constitution and laws of the United
States, shall be extended to and govern the said courts in the trial and
disposition of the. cause, and, if it is of a criminal nature, in the infliction of punishment on the pa.rty found guilty. In any aation 01' proceeding to enforce a provision of Bections 1977, 1978, 1979, 1980, and
1981 of the Revised .8tatute8, title IX of Publie Law 92-318, or title
VI of the Oivil Right8 Act of 1961,, the cou'l't, in it8 discretion, may atlouJ the prevailing party, other than the United States, a reasonable
att(Yf'My'B fee as part of the coBts.

The legislation will have no foreseeable inflationary impact on prices
or costs in the operation o:f the national economy.
SECTION -BY-SECTION ANALYSIS
Seetion 1
Section 1 merely recites the short title of the legislation, "The Civil
Rights Attorney's Fees A wards Act of 1976".
Section 2
Section 2 amends section 722 ( 42 U.S.C. 1988) of the Revised Stat·
utes by adding at the end of that section the following language:
In any action or proceeding to enforce a provision of sections 1977, 1978, 1979, 1980, 1981 of the Revised Statutes,
title IX o:f Public Law 92-318, or title VI of the Civil Rights
Act of 1964, the court, in its discretion, may allow the prevailig party, other than the United States, a reasonable attorney's
fee as part of the costs.
CHANGES IN ExiSTING LAw MADE BY THE BILL, AS REPORTED
In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as reported, are shown as follows (new matter is printed m italic, existing
law in which no change is proposed is shown in roman) :
SECTION 722 OF THE REVISED STATUTES

SEc. 722.·The jurisdiction in civil and criminal matters conferred on
the district and circuit courts by the provisions of this Title, and of
Title "CIVIL RIGHTS," and of Title "CRIMES," for the protection of all
persons in the United States in their civil rights, and for their vindi-

APPENDIX A
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FEDERAl, STATUTES AUTHORIZING THE AWARD OF ATTORNEY FEE!!

1. Federal Contested Election Act. 2 U.S.C. 396.
2. Freedom of Information Act, 5 U.S.C. 552(a) (4) (E).
3. Privacy Act, 5 U.S.C. 552a(g) (3) (B).
4. Federal Employment Compensation For ~Work Injuries, 5 U.S.C.
8127.
5. Packers and Stockyards Act, 7 U.S.C. 210(f).
6. Perishable Agricultural Commodities Act, 7 U.S.C. 499g (b), (c).
7. Agricultural Unfair Trade Practices Ac't, 7 U.S.C. 2305 (a), (c).
8. Plant Variety Act, 7 U.S.C. 2565.
9. Bankruptcy Act, 11 U.S.C. 104 (a) ( 1).
10. Railroad Reorganization Act of 1935, 11 U.S.C. 205(c) (12).
11. Corporate Reorganization Act, 11 U.S.C. 641, 642, 643, and 644.
12. Federal Credit Union Act, 12 U.S.C. 1786(0).
13. Bank Holding Company Act, 12 U.S.C. 1975.
14. Clayton Act, 15 U.S.C. 15.
15. Unfair Competition Act (FTC), 15 U.S.C. 72.
16. Securities Act of 1933, 15 U.S.C. 77k (e).
17. Trust Indenture Act, 15 U.S.C. 77www (a).
18. Securities Exchange Act of 1934, 15 U.S.C. 78i(e), 78r(a).
19 . .Tewelers Hall-Mark Act, 15 U.S.C. 298 (b), (c) and (d).
20. Truth-in-Lending Act (Fair Credit Billing Amendments), 15
U.S.C. 1640(a).
21. Fair Credit Reporting Act, 15 U.S.C.1681(n).
22. Motor Vehicle Information and Cost Savings Act, 15 U.S.C.
1918(a), 1989(a)(2).
23. Consumer Product Safety Act, 15 U.S.C. 2072, 2073.
24. Federal Trade Improvements Act (Amendments), 15 U.S.C.
2310(a)(5)(d)(2).
25. Copyright Act, 17 U.S.C. 1116.
26. Organized Crime Control Act of 1970, 18 U.S.C. 1964(c).
27. Education Amendments of 1972, 20 U.S.C. 1617.
28. Mexican American Treaty Act of 1950, 22 U.S.C. 277d-21.
29. International Claim Settlement Act, 22 U.S. C. 1623 (f).
30. Federal Tort Claim Act, 28 U.S.C. 2678.
31. Norris-LaGuardia Act, 29 U.S.C.107.
32. Fair Labor Standards Act, 29 U.S.C. 216 (b).
33. Employees Retirement Income Security Act, 29 U.S.C.l132(g).
34. Labor Management Reporting and Disclosure Act, 29 U.S.C.
431(c), 501(b).
35. Longshoremen and Harbor "\Vorkers Compensation AcL 33
u.s.c. 928.
1 This list is compiled from information submitted to the Subcommittee by the Council
for Public Interest La wand the Attorneys' Fee Project of the Lawyers' Committee for
Civil Rights Under Law.

(13)
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36. Water Pollution Prevention and Control Act, 33 U.S.C.
1365(d).
37. Ocean Dumping Act, 33 U.S.C.1415(g) (4).
38. Deepwater Ports Act of 1974, 33 U.S.C. 1515.
39. Patent Infringement Act, 35 U.S. C. 285.
40. Servicemen's Group Life Insurance Act, 38 U.S.C. 784(g).
41. Servicemen's Readjustment Act, 38 U.S.C. 1822 (b).
42. Veterans Benefit Act, 38 US.C. 3404(c).
43. Safe Drinking Water Act, 42 U.S.C. 300j-8 (d).
44. Social Security Act (Amendments of 1965), 42 U.S.C. 406(b).
45. Clean Air Act (Amendments of 1970), 42 U.S.C. 1857h-2.
46. Civil Rights Act of 1964, Title II, 42 U.S.C. 2000a-3 (b).
47. Civil Rights Act of 1964, Title VII, 42 U.S.C. 2000e-5(k).
48. Legal Services Corporation Act, 42 U.S.C. 2996e(f).
49. Fair Housing Act of 1968,42 U.S.C. 3612(c).
, 50. Noise Control Act of 1972,42 U.S.C. 4911 (d).
· 51. Railway Labor Act, 45 U.S.C. 153 (p).
52. Merchant Marine Act of 1936. 46 U.S.C. 1227.
53. Communications Act of 1934,'47 U.S.C. 206.
54. Interstate Commerce Act, 49 U.S.C. 8, 16(2), 908(b), 908(e),
and 1017(b) (2).

APPENDIX
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STATUTES COVERED OR AMENDED BY H.R. 15460
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1. Revised Statutes§ 1977 ( 42 U.S.C. § 1981).
§ 1981. Equal rights under the law
All persons within the jurisdiction of the United States shall have
the same right in every State and Territory to make and enforc-e contracts, to sue, be parties, give evidence, and to the full and equal benefit
of all laws and proceedmgs for the security of persons and property as
is enjoyed by white citizens, and shall be subJect to like punishment,
pains, penalties, taxes, licenses, and exactions of every kind, and to no
other.
R.S. § 1977.
2. Revised Statutes§ 1978 (42 U.S. C. § 1982).
§ 1982. Prope1·ty rights of citizens
All citizens of the United States shall have the same right, in every
State and Territory, as is enjoyed by white citizens thereof to inherit,
purchase, lease, sell, hold, and convey real and personal property.
R.S.§ 1978.
3. Revised Statutes § 1979 ( 42 U .S.C. § 1983).
§ 1983. Civil action for deprivation of rights
Every person who, under color of any statute, ordinance, regulation,
cus~m, or usag~,_of any State <;~r Territory, subjects, or causes to be
subJected, any c1tlzen of the Umted States or other person within the
jurisdi<?t~on thereof to the depr_iva~ion of any rights, privileges, or
munumhes secured by the Consbtut1on and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceedmg for redress.
RS. § 1979.
4. Revised Statutes § 1980 ( 42 U.S.C. § 1985).
§ 1985. Conspiracy to interfere with civil rights-Preventing officer from performing duties
(1) If two or ~o~ ~ers~ns in any State or Territory conspire to
preventJ by force, mtlmldatJOn, or threat, any person from accepting
or holdmg any office, trust, or place of confidence under t'he United
States, or from discharging any duties thereof; or to induce by like
means any officer of the United States to leave any State district or
pl~ce, w!ter~ hi~ duties as an officer are required to be per:f~rmed, o~ to
m]ure h1m .m h1s p~rson or properyy on accoun~ of his lawful d!scharge
of the dutles ?f. h1s o!fice, or while engaged m t!te lawful discharge
thereof, or to InJUre h1s property so as to molest, mterrupt, hinder, or
impede him in the discharge of his official duties;
,
(15)
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Obstructing justice; intimidating party, witness, or juror
(2) If two or more persons in any State or Territory conspire to
deter, by force, intimidation, or threat, any party or witness in any
court of the United States from attending such comt, or from testifying to any matter pending therein, freely, fully, and truthfully, or
to injure such party or witness in his person or property on account
of his having so attended or testified, or to influence the verdict, presentment, or indictment of any grand or petit juror in any such court,
or to injure such juror in his person or property on account of any verdict, presentment, or indictment lawfu1ly assented to by him, or of
his being or having been such juror; or if two or m.ore persons con~
spire for the purpose of impeding, hindering, obstructing, or defeating, in any manner, the due course of justice in any State or Territory,
with intent to deny to any citizen the equal protection of the laws, or
1o injure him or his property for lawfully enforcing, or attempting to
ruforce, the right of any person, or class of persons, to the equal proc
tection of the laws;
Depriving persons of rights or privileges
(3) If two of more persons in any State of Territory conspire or
go in disguise on the highway or on the premises of another, for the
purpose of depriving, either directly or indirectly, any person or class
of persons of the equal protection of the laws, or of equal privileges and
immunities under the laws; or for the purpose of preventing or hindering the constituted authorities of any State or Territory from giving or securing to all persons within such State or Territory the equal
protection of the laws; or if two or more persons conspire to prevent
by force, intimidation, or threat, any citizen who is lawfully entitled
to vote, from giving his support or advoeacy in a legal manner, toward
or in favor of the election of any lawfully qualified person as an elector
for President or Vice President, or as a Member of Congress of the
United States; or to injure any citizen in person or property on account
of such support or advocacy; in any case of conspiracy set forth in this
section, if one or more persons engaged therein do, or cause to be done,
any act in furtherance of the object of such conspiracy, whereby
another is injured in his person or property, or deprived of having ana
exercising any right or privilege of a citizen of the United States, the
party so injured or depriYed may have an ac.tion for the recovery of
damages, occasioned by such injury or deprivation, against any· one
of more of the conspirators.
H.S. ~ 1980.
5. Revised Statutes§ 198 (42 U.S.C. § 1986).
§ 1986. Same; action for neglect to prevent
Every person who, having knowledge that any of the wrongs conspired to be done, and mentioned in section 1985 of this title, are
about to be committed, and having power to prevent or aid in prevent~
ing the commission of the same, neglects or refuses so to do, if such
wrongful act be committed, shall be liable to the party injured,· or
his legal representatives, for ·all damages caused by such wrongful
act, which such person by reasonable diligence could have prevented;
and such damages may be recovered in an action on the case; and
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any numbe.r of persons guilty of such wiol1gfulneglect or refusal
may be joined as defendants in the action; ~;tnd if the death of any
party be caused by any such wrongful act and neglect, the legal representatives of the deceased shall have such action therefor, and
may recover not exceeding $5,000 damageS therein, for the benefit
of the widow of the deceased, if there be one, ·and if there be no
widow, then for the benefit of the next of kin of the deceased. But
no action under the provisions of this section shall be sustained
which is not commenced within one year after the cause of action has
accrued.
R.S. § 1981.
6. Revised Statutes§ 722 (42 U.S.C. § 1988).
§ 1988. Proceedings in vindication of civil rights
The jurisdiction in civil and criminal matters conferred on the
district courts by the provisions of this chapter and Title 18, for the
protection of all persons in the United States in their civil rights,
and for their vindication, shall be exercised and enforced in conformity with the laws of the United States, so far as such laws are
suitable to carry the same into effect; but in all cases where they
are not adapted to the object, or are deficient in the provisions necessary to furnish suitable remedies and punish offenses a~ainst law,
the common law, as modified and changed by the constitution and
statutes of the State wherein the court having jurisdiction of such
civil or criminal cause is held, so far as the same is not inconsistent
with the Constitution and laws of the United States, shall be extended to and govern the said courts in the trial and disposition of
the cause, and, if it is of a criminal nature, in the infliction of punishment on the party found guilty.
R.S. § 722.
7. Title IX of Public Law 92-318 (20 U.S.C. § 1681-1686), as
amended.
§ 1681. Sex-Prohibition against discrimination; exceptions
(a) No person in the United States shall, on the basis of ;;ex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance, excep(that:
Classes of Educational Institutions Subject to Prohibition
(1) in regard to admissions to educational institutions, this section
shall apply only to institutions of vocational education, professional
education, and graduate higher education; and to pnblic institutions
of undergraduate higher education;

Educational Institutions Commencing P~:rnned Change in Admissions
(2) in regard to admissions to educational institutions, this section
shall not apply (A) for one year from June 23, 1972, nor for six years
after June 23, 1972, in the case of an educatipnal institution which has
begun the process of changing· from being an institution which admits
only students of one sex to being an institution which admits students
of both sexes, but only if it is carrying out a plan for such a chan~e
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which is approved by the Commissioner of Education or (B) for seven
years from the daoo an educational institution begins the prO<leSS of
changing from bein~ an institution which admits only students of only
one sex to being an mstitution which admits students of both sexes, but
only if it is carrying out a plan for such a change which is approved by
the Commissioner of Education, whichever is the later;

with the total number or percentage of persons of that sex in any c~m~
munitv. State, section, or other area: Provided. Tha.t this subsectiOn
shaH not be construed to prevent the consideration in any h~aring
Or proceeding under this cnapter of Statistical ~Vi~nee tendmg. to
show that such an imbalance "exists with respect to the pg..rticipation
in, or receipt of the benefits of, any such program or activity by the
members of one sex.

Educational institutions of religious organizations with contrary
religious tenets
(3) this section shall not apply to an educational institution which
is controlled by a religious organization if the application of this subsectio~ w:ould not be consistent with the religious tenets of such
orgamzatwn;
Educational institutions training individuals for military services or
merchant marine

(4) this section shall not apply to an educational institution whose
primary purpose is the training of individuals for the military services
of the United States, or the merchant marine;
Public educationa.l institutions with traditional and continuing
admi~ions policy

( 5) in regard to a:dmissions this section shall not apply to any public
institution of undergraduate higher education which is an institution
that traditionally and continually from its establishment has ha.d a
policy of admitting only students of one sex; and
Social fraternities or sororities; voluntary youth service organiza:tions

(6) This section shaU not,apply to membership practi<-..es(A) of a social fraternity or social sorority which is exempt
:from taxation under section 501(a) of Titl6 26, the active membership of which consists prim31rily of students in attendance at
an, institution of highe:r; education, or
,(B) o! t~e Young. M;en's C.hristian Assoeiation, Young Wo!Jl·
e~ s Chnst1an Assomatwn, Girl ~couts, Boy Scouts, Camp Fit·e
G1rls, and voluntary youth servwe organizations which are so
exempt, the membership of which has traditionally been limited
to persons of one sex and principally to persons of less than nineteen J0ars of age.
1

Prefe;entia.l or qisparate. treatment because of imbalance in participatiOn or receipt of Federal benefits;. statistieal evidence of imbalance
. (b) Nothing contained in subsection (a) of this section shall be

l~lterpre~d to require any educational mstltution to grant preferen-

tial or d:JSparate t:reatment to the memhel'S of one se~ on account of
an imbalance which ma.y exist witb respect to th6 tota:l number or
percentage of persoos o£ that sex participating in or reeeiring tht
benefits of al.ly federally supported program or activity, in comparison

Educational Institution Defined
(c) For purposes o£ this chapter an educational institution means
any publie or private preschool, elementary, or secondary scho()l, or
any institution of vocational, professional, or higher education 1 ex·
cept that in the CL"!e of an educational institution composed of more
than one school, college, or department which are administratively
separate units, such terms means each such sehool1 college, or
department.
§ 1682. Federal administrative enforcement; repOrt to congressional committees
Each Federal department and agency which is empowered to extend Federal financial assistance to any education program or activity, by way of grant, loan, or contract other than a contract of
insurance or guaranty, is authorized and directed to effectuate the provisions of section 1681 of this title with respect to such program or
activity by issuinO' rules, regulations, or orders of general applicability which shall be consistent with achievement of the objectives
of the statute authorizing the financial assistance in connection with
which the action is taken. No such rule, regulation, or order shall become effective unless and until approved by the President. Compliance
with any requirement adopted pursuant to this section may be effected (1) by the termination of or refusal to grant or to continue
assistance under such program or activity to any recipient as to whom
there has been an express findin~ on the record, afte't opportunity
for hearing, of a failure to comply with such requirement. but such
termination or refusal shall be limited to the particular political entity, or part thereof, or other recipient as to whom such a finding has
been made, and shall be limited in its effect to theparticular program,
or part thereof, in which such noncompliance lias been so found, or
(2) by any other means authorized by law: Provided, however, That
no such action shall be taken until the department or flgency concerned
l1as advised the appropriate person or persons of the failure to comply
with the requirement and has determined that compliance cannot be
secured by voluntary means. In the case or any action terminating, or
refusing to grant or continue, assistance because of failure to comply
with a requirement imposed pursuant to this section, the head of the
Federal department or agency shall file with the committees of the
House and Senate having legislative jurisdiction over the program or
activity involved a full written report of the circumstances and the
grounds for such action. No such action shaH become effective until
thirty days have elapsed after the filing of such report.
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Public Law 92-318, Title IX, § 902, June 23, 1972, 86 Stat. 374.
§ 1683. Judicial revi~w
.
· Any depart~ent or agency action taken pursuant to section 1QS2 of
this title shall be subject to such judicial review as may otherwise be
provided by law for similar action taken by suchdepartment or agency
on other grounds. In the case of action, not othel:·wise subject to judicial
review, terminating or refusing to grant or to continue financial ass_istance upon a finding of. failure to comply. with any requiremen~ Imposed pursuant to section 1682 of thiS btle, any person aggneved
(including any State or political subdivision thereof a1J.d any agency
of either) may obtain judicial review of such action in accordance
with chapter 7 of Title 5, and such action shall not be deemed committed to unreviewable agency discretion within the meaning of section 701 of that Title.
·
Public L'aw 92-318, Title IX,§ ~03, June 23,1972,86 Stat. 374..
§ 1~84. Blindness or visual impairment; prohibition against dis.
criminaton
No person in the United States shall, on the ground of blindness or
severely in1paired vision, be denied admission in any course of study
by a recipient of Federal financial assistance for any education program oractivity, but nothing herein shall be construed to require any
such institution to provide any special services to such person because
of his blind.ness or vis11-al impairment.
Public Law 92-318, Title IX,§ 904, June 23,1972, 86 Stat. 375.
§ 1685. Aqthorty under other laws unaffected
·Nothing in this chapter shall add to 'or detract from any existing
authority with respect to any program or activity under which Federal financial assistance is extended by way of a contract of insurance
or guanj.nty.
·
Public Law 92-318, Title IX,§ 905, June 23, 197Z, 86 Stat. 375.
§ 1686. Interpretation with respect to living facilities
Notwithstanding anything to the contrary contained in this chapter,
nothing contained herein shall be construed to prohibit any educational institution r~6eiving funds under this Act, from maintaining
separate livii?-~ faci11ties for the different sexes.

§ 2000<1-1. Federal authority and· financial assistance to progntms
or activities by way ofgrant, loan, or contract other
than contract of ·insurance Qr--guaranty; rules and
regulations;·apptoval by President_; complian~e with
requirements; report~ t.o con~ressto.nal committees;
effective (late of admmxstrahve a.cbon
Each Federal department and agency which is emp_myered to exten~
Federal financial assistance to any program or acti.vity, by way of
o-rant loan or contract other than a contract of insurance or guaranty,
fs autl1oriz~d and directed to effectuate the provisions of section 2000d
of this title with respect. to such progi:am ?: activ~ty by issuing ru!es,
rea~Jlations or orders of o·eneral apphcabihty w}nch shall be ~onsist
with adhievement of the objectives of the statute authorizmg the
financial assistance in connection with which the action is taken. No
such rule, regulation, or order sha;H becol?e effective !-lnless and until
approved by the President. Compliance with any reqmre~en~ adopted
pursuant to this section may be effected ( 1) by the termmatwn of or
refusal to grant or to continue assistance under such prdgram or .activity to any recipient as to ':hom there ~1as been an _express findmg
on the record, after opportumty for. hea;rmg, of a fa1lure to C?~ply
with such requirement, but such termmatwn or refusal shall b~ l~m1ted
to the particular political entity, or part thereof, or othe~ r~Clpl~nt .as
to whom such a finding has been made and, sha~l be ~umted m 1ts
effect to the particular program, or part thereof, m whiCh such lfoncompliance has been so found, or. (2) by any ?ther means authonze~
by law: Provided, lwwevm·, That no such actwn shall be taken until
the department or agency concerned has advised the appropriate person or persons of the f~ilure to comply with the requirement and has
determined that compliance cannot be secured by voluntary means. In
the case of any action t~rminating, or ref1:sing to g~ant or c?ntinue,
assistance because of fa1lure to comply with a reqmrement Imposed
pursuant to this section, _the head of the Federal departmen~ or ag~ncy
shall file with the committees of the Hou~e !lnd. Senate havmg leg:Islativejuriscliction over the program or actlnty mvoh·ed a full wntten
report of the circumstanc~s and ~he i,rounds for such action. No such
action shall become effective until tlnrty days have el~psed after the
filing of such report, (Pub. L. 88-352, title VI, § 602, July· 2, 1964,
78 Stat. 252.)
..
§ 2000d-2. ,Judicial review; Administrative Procedure Act.
. Any c~epartinent or a~ency actio:t; ta~~n puTI?uant to sec~ipn 20~0d-1
of this htle shall be su.b]ect ~o such JUdiCial review as may otherwise be
provided bylaw for similar action t~~en by such de{l.artme~t or ag~nc;v
on other grounds. ·Ih the .case of actwn, not otherw1se subJect to JUchcia~ review, terminat~n'g. <;rr r~fusint?:to grant <;>r ~o COI].tih~le finari~ial
assJstanceupon a findmgo:f failure to comply w1th any reqmrement ImP?sed p:nrsuant to section ~opod-1 of. t~i.s title, any person aggrieved
( mclud:tn.ga.ny Stat1e 011 pohtlcal subdivision thel"eof and any agency of
either) may obtain judicial review .of such action in accordance ~vith
section 1009 of Title 5, and such ac~1~n sh&ll.1J.ot be deemed comnutted
to umevi~wable agency discretion·within the meaning o~ that section.
(Pub. L .. s$.::.352, titleV,l;, § 603, July2; 19.64, 78 Stat. 25S.) • , ;i . , •

Public Law 92-318, Title IX, § 907, J nne 23, 1972, 86 Stat~ 375.
8. Title VI; of the CivH Rights Act of 1964 (Publ. L. 88.:._352, as
amended) l ( 42 U.S. C. 2000d through d-6);' I'.
. SUBCHAPTER V.-l'EDERALLY ASSISTED PROGRAM:S

§ 20dOd. Prohibition ~gainst exclusion from participation in, denial of benefits of, and discrimination under Federally
· . assisted programs on ground of race, color, or national
origin
'
No person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance. (Pub. L. 88-352, title
VI,§ 601, July 2,1964,78 Stat. 252.)
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§ 2000d-3. Construction of provisions not to authorize administrati'Ve action with respect to employment practices
except where primary objective of Federal financial
assistanee is to provide employment
Nothing contained in this subchapter shall be construed to authorize
action under this subchapter by any department or agency with respect
to any employment practice of any employer, employment agency or
labor organizati<m except where a primary objective of the Federal
financial assistance is to provide employment. (Pub. I.1. 88-352, title
VI, § 604, Ju-ly 2, 1964, 78 Stat. 253.)
§ 2000d-4. Federal authority and financial assistance to programs
or activities by way of contract of insurance or
guaranty
·Nothing in this subchapter shall add to or detract from any existing
authority with respect to any program or activity under which Federal
finan.cial assistance ~s extended by way of a contract of insurance or
guaranty. (Pub. L. 88-352, title VI, § 605, July 2, 1964, 78 Stat. 253.)
§ 200()....5. Prohibited deferral of a.etion on applications by local
educational agencies seeking federal funds for alleged
noncompliance with Civil Rights Act.
The Commissioner of Education shall not defer action or order action or order action deferred on any application by a local educational
agency for funds authorized to be appropriated by thjs Act, by the
Elementary and Secondary Education Act of 1965, by the Act ol September 30, 1950 (Public La~ 874, Eighty~first Congress), by the Act
of September: 23, 1950 (Pubhc Law 815; ~Ighty-first Congress), or by
the Cooperative Research Act, 'on the basis of alleged noncompliance
with the provisions of this subchapter for more thnn sixty days after
notice is given to such local agency of such deferral unless such local
agency is given the opportunity for a hearing as provided in section
2000d-1 of this title, such hearing to be held within sixty days of such
notice, unless the time for such hearing is extended by mutual consent
of such local agency and the commissioner; and such deferral shall not
continue for more than thirty days a~ter the close of any such hearing
unless there has been ~n expresr:; findmg O!J- the record of such hearing
that such local educatiOnal agency has· failed to comply with the provisions of this subchapter: Provided, That, for the purpose of dete~mining whether a l.ocal educational agency is in compliance with
tlus subchapter, .cc;~mphance by such agency Wlth a final order or judgment of a. Federal court for the desegregation of the school or school
gJ:stem 9perated by su~h agenpy shall be deemed to be in compliance
~1th this subchapter, msofar IJ.S the matters .covered in the order or
Judgment are concerned. (Pub, L. 89-750, title I,§ 182, Nov. 3, 1966,
$0 Stat, 1209; Pub. L. 90-247, title I,~ 112,·Jan. 2, 1968, 81 Stat. 787).
§ 2000d-6. Poliey of United States as to application of nondiscrimination provisions in sehools of local educational
agencies
(a) Declaration of unifol'nt policy. ·
.
It i~ the policy of the United States that ~iq.~lines and criteria
estabhshed pursuant to title VI of the Civil Rights Act of 1964 and
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section 182 of the Elementary and Secondary Education Amendments
of 1966 dealing with conditions of segregation by race, whether de jure
or de facto, in the schools of the local educational agencies of any State
shall be applied uniformly in all regions of the United States whatever the origin or cause of such segregation.
(b) Nature of uniformity
Such uniformity refers to one policy applied uniformly to de jure
segregation wherever found and such other policy as may be provided
pursuant to law applied uniformly to de facto segregation wherever·
found.
(c) Prohibition of construction for diminution of obligation for
enforcement or compliance with nondiscrimination requirements
Nothing in this section shall be construed to diminish the obligation
of responsible officials to enforce or comply with such guidelines and
criteria in order to eliminate discrimination in federally assisted programs and activities as required by title VI of the Civil Rights Act
of 1964.
(d) Additional funds
It is the sense of the Congress that the Department of Justice and
the Department of Health, Education, and 1Velfare should request
such additional funds as may be necessary to apply the policy set forth
in this section throughout the United States. (Pub. L. 91-230, § 2, Apr •.
13, 1970, 84 Stat. 121.)
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1\intQ!,fourth ctongrt.Ss of tht ilnittd ~tatts of 9mcrica
AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

The Civil Rights Attorney's Fees Awards Act of 1976.

Be it enacted by the Senate and House of Representatilves of the
United States of America in Oongress assembled, That this Act may
be cited as "The Civil Rights Attorney's Fees Awards Act o:f 1976".
SEo. 2. That the Revised Statutes section 722 (42 U.S.C. 1988) is
amended by adding the following: "In any action or proceeding to
enforce a provision of sections 1977, 1978, 1979, 1980, and 1981 of the
Revised Statutes, title IX of Public Law 92-318, or in any civil action
or proceeding, by or on behalf of the United States of America, to
enforce, or charging a violation of, a provision of the United States
Internal Revenue Code, or title VI of the Civil Rights Act of 1964,
the court, in its discretion, may allow the prevailing party, other than
the United States, a reasonable attorney's fee as part of the costs.".

Speaker of the HO'UIJe of Representatives.

Vice Presidelnt of the United States MUl
P'l'elJident of the Senate.

