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THE PRESIDENT

CANNON~~

FROM:

JIM

SUBJECT:

H.R. 12961 - Repeal of State Consent
to Certain Medicaid Suits

j
'

Attached fo7 your consideration is H.R. 12961, sponsored by
Representat1ve Rogers.
H.R. 12961 repeals P.L. 94-182, effective January 1, 1976.
P.L. 94-182, signed December 31, 1975, added a provision
to title XIX {Medicaid) of the Social Security Act,
effective January 1, 1976.
It required that States amend
their medical assistance plans to include consent by the State
to be sued in the Federal courts by or on behalf of any
provider of services on questions relating to the payment
of reasonable cost for inpatient hospital services and
a waiver of State immunity to suit conferred by the 11th
amendment to the Constitution. The penalty for noncompliance
was reduction by 10% of the amount a State was otherwise due
from the Federal Government for a calendar quarter under the
Medicaid program.
H.R. 94-182 passed the House by voice vote on May 12, 1976
and passed the Senate by voice vote on October 1, 1976.
A detailed discussion of the enrolled bill is provided in
OMB's enrolled bill report at Tab A.
A number of States have brought lawsuits ch~lenging the
constitutionality of P.L. 94-182's requirement that a State
waive its sovereign immunity. Attached at Tab B is a letter
from the National Association of Attorneys General urging
your support of H.R. 12961. Governor Meldrim Thomson has
also written to you urging your support.
OMB, Max Friedersdorf, Counsel's Office {Lazarus) and I
recommend approval of the enrolled bill.
RECOMMENDATION
That you sign H.R. 12961 at Tab C.

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

OCT 1 3 1976

MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill H.R. 12961 - Repeal of State consent
to certain Medicaid suits
Sponsor - Rep. Rogers (D) Florida and 1 other

Last Day for Action
October 20, 1976 - Wednesday
Purpose
Repeals P.L. 94-182 which (1) requires States in the
Medicaid program to waive their constitutional immunity to
suits brought against them by providers of hospital
services and (2) reduces by 10% Medicaid payments to noncomplying States.
Agency Recommendations
Office of Management and Budget

Approval

Department of Health, Education,
and Welfare
Department of Justice

Approval
Defers to HEW

Discussion
H.R. 12961 repeals P.L. 94-182, effective January 1, 1976.
P.L. 94-182, signed December 31, 1975, added a provision
to title XIX (Medicaid) of the Social Security Act, effective January 1, 1976. It required that States amend their
medical assistance plans to include consent by the State
to be sued in the Federal courts by or on behalf of any
provider of services on questions relating to the payment
of reasonable cost for inpatient hospital services and a
waiver of State immunity to suit conferred by the 11th
amendment to the Constitution. The penalty for noncompliance
was reduction by 10% of the amount a State was otherwise due
from the Federal Government for a calendar quarter under the
Medicaid program.
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H.R. 12961 passed the House by voice vote on May 12, 1976
and passed the Senate by voice vote on October 1, 1976.
Background:
The Medicaid program, established under title XIX of the
Social Security Act, is a program of medical assistance
for low-income individuals and families. Medicaid is financed jointly with State and Federal funds, with the Federal
contribution ranging from 50 to 83 percent. It is administered by each State, within broad Federal requirements
and guidelines.
Title XIX requires that certain basic services must be
offered in any State Medicaid program. These include inpatient hospital services, outpatient hospital services,
skilled nursing facility services for individuals 21 and
older, and physicians services. In addition States may
provide a number of other services. They also generally
determine the reimbursement rate for services, except for
inpatient hospital care where they are required to follow
the Medicare reasonable cost payment system unless they
have approval from the Secretary of Health, Education, and
Welfare to use an alternate payment system.
The Department of Health, Education, and Welfare is responsible for assuring that States follow the requirements of
the Federal law in their Medicaid program. If a State
fails to comply with Federal requirements, the Department
is empowered to hold a conformity hearing on the matter,
and on a finding of noncompliance, to cut off all Federal
Medicaid funds. The hearing mechanism has proved to be
unwieldly and time-consuming and has, in fact, only been
undertaken twice by HEW. No penalties have ever been assessed under this procedure.
P.L. 94-182 was designed to address the problem of States
freezing payment levels to hospitals or otherwise changing
their reimbursement system without receiving HEW approval
for the variation from the Medicare method of paying for
hospital care. Providers feared that HEW would be slow to
determine if State action was legal.
P.L. 94-182 did not take into account the difficulty States
would have in complying since some States would have to
amend their constitutions to modify sovereign immunity provisions. Furthermore, HEW believes it was inappropriate to
impose on noncomplying States a penalty of 10% of their
total Medicaid funds. During congressional consideration,
HEW supported enactment of H.R. 12961.
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Present status:
HEW has addressed the problem by requiring States to adopt
the payment standards under Medicare for their Medicaid
program or to obtain Departmental approval to adopt payment
standards meeting certain alternative requirements including
an opportunity for public review and consent of the proposed payment standards. HEW also requires the States to
give individual providers of inpatient hospital services
under the State plan an opportunity to obtain administrative
review of payment rates applied to them in certain circumstances.
Agency Recommendations:
HEW recommends approval. The Department indicates that it
has taken steps to ensure that States provide a forum in
which hospital providers can arbitrate their differences
with the States on Medicaid reimbursement issues.
Justice defers to HEW. The Department notes that a number
of States have brought lawsuits challenging the constitu~
tionality of the requirement that a State waive its sovereign
immunity. Since H.R. 12961 would apply retroactively to
January 1, 1976, a provider who has already brought suit
might argue that the retroactive repeal of P.L. 94-182 is
an unconstitutional denial of due process. Justice concludes
that the existence of this possible constitutional issue
"would not seem to be a basis for withholding Executive
approval."

*

*

*

*

*

We concur with HEW and, accordingly, recommend approval.

Trf--

James T. Lynn
Director
Enclosures

•

NATIONAL ASSOCIATION OF ATIORNEYS GENERAL
1150

SEVENTEENTH SlREET, N.W.
WASHINGTON, D.C. 20036

(202) 785-5610

C.

RAYMOND MARVIN

WASHINGTON COUNSEL

October 8, 1976
The President
The White House
Washington, D.C.

20500

Dear Mr. President:
Re :

H • R. 12 9 61

Numerous states are involved in court proceedings
pending in several federal district courts testing the
constitutionality of Section lll of P.L. 94-182. That
section requires states to waive certain rights they enjoy
under the Eleventh Amendment to be immune from suit in order
to participate fully in the Medicaid program. It further
provides for a 10 percent penalty against those states which
refuse to waive that constitutional right.
In the last hours of its session, the Congress passed
H.R. 12961 repealing that section.
We would like to call your attention to the importance
of that bill. Numerous Federal judges, u.s. Attorneys, and
state attorneys are awaiting a final disposition of this
legislation.
If the bill were not to become law, wasteful,
protracted and time-consuming litigation would resume and
uncertainty with respect to its outcome would prevail for
months and months. Accordingly, we urge that you sign this
m~re into law. If there is any concern over its purpose
or effect, we would be glad to work with you or your advisors
thereon.
Very respectful'~ yours,

(?~~.
C.

Ra~nd Ma~vin

CRM:MLA
( cc:

Stephen G. McConahey, Special Assistant to the President
Honorable Slade Gorton, President, National Association
of Attorneys General
Honorable Robert List, Chairman, Welfare Committee,
National Association of Attorneys General

DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

The Honorable James T. Lynn
Director, Office of Management
and Budget
Washington, D. c. 20503
Dear

~4r.

OCT 8

1976

Lynn:

This is in response to your request for a report on
H.R. 12961, an enrolled bill "To amend the Social
Security Act to repeal the requirement that a State's
plan for medical assistance under title XIX of such Act
include a provision giving consent of the State to certain
suits brought with respect to payment for inpatient
hospital services". The amendment would be retroactive
to January 1, 1976.
We recommend that the enrolled bill be approved because the
objective that underlay its enactment, the provision of
a forum in which hospital providers could arbitrate their
differences with the States on Medicaid reimbursement
issues, is more effectively served by steps that the
Department has now taken to ensure that the States will
provide this forum.
Public Law 94-182, in addition to amending section 1902(g)
of the Social Security Act to require States participating
in the Medicaid program to waive their Eleventh Amendment
immunity to suits brought against them in Federal courts by
providers of inpatient hospital services, also amended
section 1903(~) of the Act to reduce by 10 percent, beginning
with the first quarter of 1976, amounts otherwise payable by
the Secretary under the Medicaid program to a State that has not
complied with section 1902(g).
These provisions were the result of last-minute amendments
to the bill, which neglected to take into account the
impossibility of prompt State compliance and the inappropriateness
of imposing upon noncomplying States a penalty of 10 percent
of their total Medicaid funds.

'.

The Honorable James T. Lynn
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Accordingly, the Department supported repeal of the provision
in its letter of April 12 to the House Subcommittee on Public
Health and the Environment. Nevertheless, the Department remained
concerned about the absence of an adequate forum for the
providers. Therefore, the Department's Assistant Secretary
for Legislation testified on June 7, 1976, before the
Subcommittee on Health of the Senate Finance Committee,
that the Department would not object to a statute that
deemed continuing State participation in Medicaid programs
to be a waiver of State immunity to suits by providers in
Federal court. Such legislation would not have placed the
States in jeopardy of losing Medicaid funds because of
State incapacity to act within a given period. Subsequently,
Subcommittee staff informed the Department that the
Committee preferred a simple repeal of the waiver requirement
coupled, if necessary, with the enactment of statutory
language requiring adequate State hearing procedures for
providers to raise objections to reimbursement rates.
Rather than agree to accept the statutory language that
Subcommittee staff proposed, the Department moved to achieve
the same result through a clarification of certain existing
Department regulations and policies. On August 25, 1976, we
published a Notice of Proposed Rulemaking dealing with reasonable
cost reimbursement of inpatient hospital services in the
medical assistance program. A State plan for payment to
Medicaid providers would be required to adopt the standards
and principles governing r1edicare provider payments or, with
the approval of the Secretary's designee (the Regional
Commissioner of the Social and Rehabilitation Service) ,
standards and principles meeting certain alternative requirements. To those latter requirements the new rule would add
the obligation that a State seeking such approval provide
an opportunity for public review and comment on the payment
methods it proposes to employ under them before those methods
may become effective. The rule would also require the State
to accord to individual providers of inpatient hospital services
under the State plan an opportunity to obtain administrative
review of payment rates applied to them in some circumstances.

The Honorable James T. Lynn
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Enactment of the enrolled bill is therefore fully in accord
with the views of this Department. A fact statement is
enclosed.
Sincerely,

.'-4~1/vtd

!.

Enclosure

•

Undel'Secretary

FACT STATEMENT ON H.R.

12961

H.R. 12961 repeals a provision of Public Law 94-182,
originally enacted on December 31, 1975, that required
States participating in the Medicaid program to waive
their Eleventh Amendment immunity to suits brought against
them by providers of inpatient hospital services, and to
reduce by 10 percent, beginning with the first quarter of 1976,
amounts otherwise payable by the Secretary of Health,
Education, and Welfare under the Medicaid program to a
State that did not comply with the waiver requirement.
The repeal is retroactively effective to the date that
the waiver requirement was originally enacted.

•

\

.

ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

lltpartmtnt nf Justtrt
llas~iugtnu.

i.<l!. 2U53U
October 12, 1976

Honorable James T. Lynn
Director
Office of Management and Budget
Washington, D. C. 20503
Dear Mr. Lynn:
In compliance with your request, we have examined a
facsimile of the enrolled bill (H.R. 12961), "To amend
the Social Security Act to repeal the requirement that a
State's plan for medical assistance under title XIX of
such Act include a provision giving consent of the State
to certain suits brought ~ith respect to payment for inpatient hospital services."
This bill would repeal two provisions of Public Law
94-182 (Dec. 31, 1975) added to the Social Security Act,
§ 1902(g), 42 U.S.C. 1396a(g) (1975 Supp), and§ 1903(1),
42 U.S.C. 1396b(l) (1975 Supp.). The first provision,
§ 1902(g), requires that any state plan for medical
assistance include a consent by the state to certain
types of suits brought in a federal court by a provider
of medical services (e.g., a hospital) and a waiver of
any Eleventh Amendment immunity from such suits. The
second provision, § 1903(1), states that, the amount payable under the Medicaid statute to a state is to be
reduced by ten ~ercent for any quarter in which the state
is not in compl~ance with the provision concerning consent and waiver.
Under the bill, the repeal of the two subsections
would be retroactive and would take effect as of
January 1, 1976.
Regarding the question whether the bill should receive Executive approval, we defer to the Department of
Health, Education, and Welfare.
We wish to point out, however, that certain applications of the bill might raise a constitutional issue.
It may be that suits by providers are pending which depend in part upon§ 1902(g), i.e., upon a state's consent

1/

to suit which consent results from§ 1902(g).- Retroactive application of the bill might mean that the state
which is the defendant would rescind its consent and
would assert immunity from the pending suit to the extent
that monetary relief is sought. Should this occur, the
provider bringing the suit might argue that the retroactive repeal and the consequent denial of the moneyjudgment remedy violated the Due Process Clause of the
Fifth Amendment. In our view, it is not necessary to
predict how such a question would be decided. Even
assuming that a court would hold the retroactivity provision unconstitutional as applied, it does not seem that
such a holding would affect the statute insofar as it
relates {1) to providers' lawsuits filed after the repeal
of§ 1902(g) or (2) to the repeal of§ 1903{1). Accordingly, the existence of the possible constitutional issue
would not seem to be a basis for withholding Executive
approval.
Sincerely, ·

dc~uuL~
Michael M. Uhlmann
Assistant Attorney General
Office of Legislative Affairs

1/ A number of states have brought lawsuits challenging
the constitutionality of§ 1902{g)'s requirement of
waiver of sovereign immunity. See H.R. Rep. No. 94-1122,
94th Cong., 2d Sess. (1976),-p. 5. According to our information, none of these cases has been decided.
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THE WHITE HOUSE
ACTION MEMORANDUM

Date:

October 13

FOR ACTION:

LOG NO.:

WASHINGTON

Time:

900pm

Spencer Johnson ~c (for information):
Max Priedersdorf~
Jack Marsh
Dick Parsons~
Ed Schmu1ts
Bobbie Ki1berg~
Steve McConahey

\

~.t.? J;(~/J-f5

FROM THE STAFF SECRETARY
DUE: Date:

October 14

Time:

530pm

SUBJECT:

BH. 12961-Re,eal of State·consent to certain
Medicaid suits

ACTION REOUESTED:
- - For Necessa.ry Action

_ _ For Your Recommenda.tiona

- - PrepQre Agenda and Brief

--Draft Reply

-y- For Your Comments

--Draft Remmks

REMARKS:

pleaee retuan to judy johnston,ground floor westwing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
If you have any questions or if you anticipate a
delay in submitting the required materiru, please

teleph_oD,e the Staff Secretary immediately.

K. R. COLE. JR.
For the President
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Jaa11 11. Cannon
?or the President
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Jaaet 11. Cannon
lor the President
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THE WHITE HOUSE
WASHINGTON

October 14, 1976

MEMORANDUM FOR:

JUDY JOHNSTON

FROM:

STEVE

SUBJECT:

H.R. 12961
Repeal of State consent to
certain Medicaid suits

McCONAHEY~~\

We have received letters of support for H.R. 12961,
including the attached letter from the National Association
of Attorneys General and telegram from Governor Meldrim
Thomson, Jr. of New Hampshire.
The major argument given by NAAG is that by signing the
bill the President would be preventing months of litigation now pending and would be saving taxpayers this
expense.
I recommend that the President sign this bill.

Attachments.
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Rm>oRT
No. 94-1122

REPEAL OF CONSENT TO SUITS RESPECTING HOSPITAL
PROVIDER COST UNDER MEDICAID

MAY

11, 1976.-Committed to the Committee of the ·whole House on the State
of the Union and ordered to be printed

Mr. STAGGERS, from the Committee on Interstate and Foreign
Commerce, submitted the following

REPORT
including cost estimate of the
Congressional Budget Office
[To accompany H.R. 12961]

The Committee on Interstate and Foreign Commerce, to whom
was referred the bill (H.R. 12961) to amend the Social Security Act
to repeal the requirement that a State's plan for medical assistance
under title XIX of such act include a provision giving consent of the
State to certain suits brought with respect to payment for inpatient
hospital services, having considered the same, report favorably
thereon without amendment and recommend that the bill do pass.

I. SUMMARY
The amendment repeals two provisions of current Medicaid law
which:
(1) require that a State include in its State plan for medical
assistance a provision granting the State's consent to suit in the
Federal courts by or on behalf of providers of service on questions
relating to the payment of reasonable cost for inpatient hospital
services; and
(2) provide for a reduction of 10 percent of the amount of
Federal Medicaid matching funds otherwise payable under title
XIX of the Social Security Act to the State for expenditures in
each quarter for which the State fails to include such provision
in its State plan.

5.'1-006
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Title XIX of the Social Security Act requires that certain basic
services must be offered in any State Medicaid program: inpatient
hospital services, outpatient hospital services, laboratory and x-ray
services, skilled nursing facility services for individuals 21 and older,
home health care services, physicians services, family planning services, and early and periodic screening, diagnosis and treatment
services for individuals under 21. In addition States may provide a
number of other services if they elect to do so, including drugs,
eyeglasses, private duty nursing,· intermediate care facility servi~es,
inpatient psychiatric care for the aged and persons under 21, physical
therapy, and dental care. States determine the scope of services
offered (they may limit the days of hospital care or number ofp~y
sicians' visits covered, for example). They also in general determme
the reimbursement rate for services, except for hospital care where
they are required to follow the Medicare reasonable cost payment
system unless they have approval from the Secretary of Health,
Education, and Welfare to use an alternate payment system for
hospital care.
.
,
The Department of Health, Education, and Welfare is responsible
for assuring that States follow the requirements of the Federal law in
their Medicaid program. If a State fails to comply with Fede~al
requirements, the Department is empowered to hold a conformity
hearing on the matter, and on a finding of nonqompliance, to cut off
all Federal Medicaid funds. This mechanism has proved to be unwieldly and time-consuming and has, in fact, only been undertaken
once by HEW.
·
Public Law 94-182, signed December 31, 1975, added a provision
to title XIX, which was intended to help with this problem. It required
that States amend their medical assistance plans to. include therein
·consent by the State to be sued in the Federal courts by or on behalf
of providers of service on questions relating to the payment of reason.able cost for inpatient hospital servifes. The new provision follows:

The Subcommittee on Health and the Environment r'epbt't'ed the
bill to full Committee on Interstate and Foreign Commerce by
unanimous voice vote on April 29. The full Committee considered the
bill on May 5, and reported it by unanimous voice vote.
There has been no Senate consideration of similar legislation to date.

TIL

CosT

or

LEGISLAiTlriN·

The legislation has rio estimable cost impact, although without it:
(a) States have alleged they would be subject to numerous suits
in the Federal Courts, which w.ould be costly in terms of the time
and legal effort they require, and
.
.
.. .
.
(b) States who are so strongly opposed to conseiitmg to smt
that they refuse to amerid their State mE:idical' assistance plans as
required would suffer a· reduction uf 10 percent of the Federal
matching funds provided under title XIX; thus to the extent
the,penalty was applied, Federal expenditur~s ~ould be reduced.
The cost report prepared by the Congresswnal Budget Office
follows:
CoNGRESSIONAL BuDGET OFFICE
COST ESTIMATE

1. Bill number: H.R. 12961.
2. Bill title and purpose: To repeal an existing provision under
Title XIX of the Social Security Act which requires that a State
waive immunity from litigation with respect to suits concerning payments for in-patient services.
3. Cost estimate: No budgetary impact.
.
4. Basis for estimate: Under existing law, a State could be fined J:Jy
the Department of Health, ~ducation, and Wel~are for .ref';lsing to
waive immunity. However, m the current serVIces pr?Jecti.ons for
Medicaid, it was assumed that States would have remamed m compliance with the statute and thus not have lost those ¥ederal payments.
Thus, repealing this provision would not have any rmpact on current
services projections.
5. Estimate comparison: Not Applicable.
6. Previous CBO estimate: Not Applicable.
7. Estimate prepared by: Jeffrey C. Merrill (225-4972)
8. Estimate approved by:
R. ScHEPPACH,
(For James L. Blum, Assistant
Director for Budget Analysis).

IV.

HISTORY AND NEED FOR LEGISLATION

The Medicaid program, estab~shed ~nder title XIX. of the: Social
Security Act is a program of medical assistance for certam low-mcome
individuals ~nd families. Medicaid is financed jointly with State and
Federal funds with the Federal contribution to the cost of the program
ranging from' 50 to 83 p~rcent. It is ad~ini~tered by each State,
within broad Federal reqmrements and gmdehnes.
H.R.1123

CONSENT BY STATES TO CERTAIN SUITS

SEc. 111. (a) Section 1902 of the Social Security Act is
amended by adding at the end thereof the following new
subsection:
"(g) Notwithstanding any other provision of this title, a
State plan for medical assistance must include a consent by
the State to the exercise of the judicial power of the United
States in any suit brought against the State or a State officer
by or on behalf of any provider of services (as defined in section 1861 (u)) with respect to the applil:)ation of subsection
(a)(l3)(D) to services furnished under such plan after
June 30, 1975, and a waiver by the State of any immunity
from such a suit conferred by the 11th amendment to the
Constitution or otherwise."
·
(b) Section 1903 of such Act is amended by adding at the
·;end· thereof the following new subsection:
"(l) NotWithstanding any other provision of this section,
the amount- payable to any State under this section with respect to any quarter beginning after December 31,' 1~75,
shall be reduced by 10 per centum of the amount determllled
H.R.1122
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with respect to such quarter under the preceding provisions
of this section if such State is found by the Secretary not to
be in compliance with section l902(g)."
(c) The amendments made by this section shall {except as
otherwise provided therein) become effective J s.nuary 1, 1976.
The problem which the provision requiring States to consent to suit
was designed to address related to actual or potential action by several
States to freeze payment levels to hospitals or otherwis~ change their
r~iml:mrsement sy. st~m without receiving. HEW ftppr~val for the var1atwn from the MediCare method of paymg for hospital care. Specifically, ili Illiliois, for example, the State had frozen the rate of iliterim
pttyments to hospitals, without receiving approval from HEW for this
chan~e ili procedure. The providers f~ared State-devised c.hanges ~n
hospital reimbursement would result m a loss of funds, or delay m
receipt of payments. The providers feared that HEW would be slow
to determili.e if State action was legal,. and to bring a confori:nity hearing to cut off Federal funds if th'ey did find the State out of compliance.
Although the providers could sue the State to enjoin .action States
were iiD.lnune from suits which would require payment of funD.s unless
the State waived its immunity from such actions. The provision requiring States to consent. to be sued in the Federal courts 0 n issues
relating to the payment of reasonable cost of hospital care effectively
removed that immunity.
The provi.sion itsf'.llf, however, h.as becom~ the c~use. <_>f serio.us concern. Frrst, m an effort to deal With a partiCular situatiOn whwh had
arisen in one or two States, a provision was adopted which now requires all States to waive one of their basic rights-immunity to suit.
Further, it required them to waive their immunity to suit on all questions relating to the payment of the reasonable cost of inpatient hospital services; it is not limited to those situations where an alternate
reimburSement system from that used by Medicare has been adopted.
The Department of Health, Ed~ation, and Welfare, the G 0 vernors
and Attorneys Gen~ral of the States are all concerned that the result
will be an unreasonable burden of suits which will be costly in terms of
time and legal manpower, and whioh will mt~~lm efficient program administration virtually impossible. Appen<Jix I contains communications from the National Association of Attorneys General and the
National Governors' Conference ·expreE!sing their grave conoem.
Secondly, the provision added by Public Law 94-182, also pro:vides
that any State which fails to change its State medical assistance plan
to consent to-suits.by providers ooncernillgpayru.ent of reasonable cost
is subj.ect to .a penalty of .a reduction of. 10 ,perc.ent in the amount of
the Federal share of their Medicaid funds. This sizeable penalty went
into effect a;lmost immedi~~otely upon enactment of the legislation; the
bill became law on December ~1, 19751 ~d States had to change their
plans before Maroh 31,1976. T.his rapid change in plans has been impossible for many States to affect; some even require a meetmg ,of the
State legislatum to c.b.ange the .&,ate. plan.
.
Further, several States haver.efused.te mt1ke the chan(Je inState,plan
because of their stnong .concern ,about the ii;;laQ.;visaibil:ity of waiving
their immwrity. M~y St~tes are thas now subjoot to the penalty, in
amouu:~ which oould total oYer $40 million in the first qwarter. This
substantial ,peaslty heMs little relation to BlllY subs~antive question
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to these Sta.tes' admil\~stration of the Medicaid program. (Ap•
pendix II indicates the status of the various States according to infQrma.t.ion supplied ~y IiiEW.).
.
Finally, serious questions have been raised concerni1,1g the constitu,..
tionality of the provision. At least 12 States have instituted suits
challenging it.

V.

CoMMITTEE FINDINGS

The Committee finds that the pressing problems resulting from the
requirement tha,t States consent to suit make repeal of the requirement necessary, and the potential imposition of the penalty involving
millions of dollars make timely action imperative. The Committee
recommends thatH.R. 12961 be adopted.
The Committee notes, however, that the problem which gave rise to
the original consent-to-suit provision is of concern. In ll.ddition there
are others-recipients of the program as well as other providers-who
may reasonably expe.ct a more satisfactory way to assure that States
administer thei,r Medicaid programs in compliance with the requirements of Federal law. The Committee has requested the Department
of Health, Education, and Welfare to provide the Congress with
recommendations for alternate ways to respond to these concerns.
HEW has responsibility to assure that States operate in compliance
with the requirements of the Federal law. If the tools available to it
currently are not sufficient to accomplish this, the Committee expects
the Department of Health, Education, and Welfare to request the
changes in law that are 1,1eeded. Nonetheless, the qommittee is convinced that the urgent nature of the problems occasiOned by the provisions of sec. 1il oi Public Law 94-182 require inlillediate action to
remove it from the Law.
VI. INFLATION IMPACT STATEMENT

The legislation has no inflationary impact because it has no budgetary impact (see Cost of Legislation).
VII. OvERSIGHT FINDINGS

No formal oversight findings were part of the Committee considertion of .the legislation. The Committee acted rapidly to remove the
requirement because of the emergency nature of the problems raised
by the original provision.
·
No findings on the subject have been received from the Committee
on Government Operations or this Committee's Subcommittee on
Oversight and Investigation.
VIII. SECTION-BY-SECTIO~ ANALYSIS .

Section 1 oi the bill repeals the section @r title XIX which reqooes
StateS to include in the State plan for medical assisiimoe a eoru;en,1l by
the State to suit in the Fedmra); courts by o:u on behalf of a provider of
services concerning the payment of Feasonable OC!lSt of inpatient hos,.
pital services, and· repeals the section of title XIX whlch ~nvides·fbr a
reduction of 10 percent in the F-ederal matching funds othel'W!ise fl~~Nll.ble
to a State for medical assistllJ!lce for each quarter in whi-eh the State
B.R.l122
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has failed to include a consent to suit in the State medical assistance

The inflation· of Health costs hl),s crbated. aheaJ?eri~is 6onditionin thebudgets of some State~. To l;lleet ~his-eondition-several States _ha.ve
imposed a freeze on therr hospital ren;nbur~ement rates under me~caid.
This freeze raises a .substf~-ntial quest10nW}-th respe.C?.~ to the compliance
of those States with title· XIX of the Sdmal Secunty Act and we have
undertaken discussions with those States to resolva th.e matter.
From the standpoint of the hospital providers, liowever, the
position of those States may create temporaty cash flow problems for
which the provider has n? adequate re~edy .. We understand that
State court relief is unavailable to a proVIder m those States who~e
courts deem the Federal Government (which is not amenable to smt
in State court) to be a necessary part:y to any action. Relief to the
provider in Federal court is also unavailable because of the Eleventh
Amendment. Finally, there appear to be al~ost no. States that have
established administrative procedures in which providers may contest
State reimbursement policy.
.
In supporting repeal of the amendment we therefore wish to underscore our serious concern with the problem that the amendmel?-t seeks
to alleviate. Because of this situation the Department transmitted to
the States on May 3, 1976, an instructioJ:?- rel~~;ting to .~tate us~ of
alternative methods of reimbursement for mpatient hospital s.~rVIces
permitted by Department regulations (45 CFR 250.3~(a)(2~ (n)). In
substance, the Department proposes to approve alterna~Ive reimbursement methods only in the case of States that estabhs!l an appeals
system under which hospitals may present data opposmg the rates
proposed.
. .
.
In addition, providers can continue, of course, to mstitute smt for
injunctive relief in State or Federal courts, as .n~cess3:ry., We would
also point out that the enactment of the Admimstr~twn s proposed
Federal Assistance for Health Care Act, by remoVIng the Federal
involvement in establishing reimbursement rates, would doub.tless
remove also any basis for State courts to dismiss suits by providers
against the State in State court on the ground that the Federal
Government is a necessary party.
.
For all the foregoing reasons, we urge the enactment of either H.R.
12915 or H.R. 12961.
We are 'ad vised by the Office of Management and Budget that ~here
is no objection to the presentation of this report from the standpornt of
the Administration's objectives.
·
Sincerely,
·
(S) MARJORIE LYNCH,
Under Secretary.

plan~

Section 2 of the bill makes the repeal effective retroactively to
January 1, 1976.
IX. AGENCY REPORTS
The favorable report of the Department of Health, Education, and
Welfare on H.R. 12961 is as follows:
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE,
May 10, 1976.
Hon. HARLEY 0. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce, House of
Representatives, Washington, D.O.
DEAR MR. CHAIRMAN: This is in response to your request for reports
on H.R. 12915 and H.R. 12961, similar bills to amend title XIX of the
Social Security Act to repeal the requirement that a State's medicaid
plan include the State's consent to suit in Federal court by providers
of inpatient hospital services.
In summary, although we believe that hospital providers should
have some forum in which to arbitrate their differences with the
States on reimbursement issues, we nevertheless are of the view that
the consent to suit requirement is ill-considered and should be repealed.
In addition to amending section 1902(g) of the Social Secunty Act
to require States participating in the medicaid program to waive their
Eleventh Amendment immunity to suits brought against them by
providers of inpatient hospital services, Public Law 94-182 also
amended section 1903(e) of the Act to reduce by 10 percent, beginning
with the first quarter of 1976, amounts otherwise payable by the
Secretary under the medicaid program to a State that has not compiled
with section 1902(g).
·
These provisions were the result of last-minute floor amendments
to the bill. Had the responsible congressional committees been given
the opportunity to consider and hold hearings on the amendments it
would have become apparent that prompt compliance was impossible
for a number of States.
In some cases, State constitutions must be amended and the legislatures are not in session. In other cases State legislatures were not in
session for a sufficient period to pass the necessary implementing laws
by March 31, 1976, the date set for compliance.
Moreover, inasmuch as the amendments seek to remedy a problem
that relates only to medicaid expenditures for inpatient hospital
services, their imposition of a penalty on a noncomplying State of 10
percent of its total medicaid funds seems harsh and unreasonable.
Under present law medicaid providers of inpatient hospital services
are required to be compensated for what are known as their "reasonable costs." This rule has subjected the States and the Fedetal Government to substantial and rapidly escalating medicaid. expenditures:
expenditures that are out of proportion, in our judgment, to the value
of the services provided. For this reason the President, in his February
9 Message to the Congress, recommended limiting increases in medicar&
payment rates in 1977 and 1978 (rates that control, also, medicaid
reimbursement} to 7 percent a day for hospitals.
.
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X. CHANGES IN ExiSTING LAw MADE BY THE BILL, AS REPORTED
In compliance with clause 3 of Rule XIII of the Rules of the ~ouse
of Representatives changes in existing law made by the b!l~, as
reported, are sho~ as follows (existing l.aw l?ropos.ed. to .be Ofi!.It~ed
is enclosed in black brackets, new matter IS prrnted m Itahcs, existmg
law in which no change is proposed is shown in roman) :
SociAL SEcuRITY AcT

•

•

•

•

•
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~
. TITLE ~-:GRANTS
Ill

.

...

.ASSISTANOi iPl~OGiR~MS

*'

**•

...

MEDICAl;,

*

;FI;lR ,~mq.A.L . A~SJ:ST-4-~CE

~

. .

[(g) Notwithstanqing any other P.rovision of this title, a State
plan for medical assistance must include a c~nsent by the Sta,te to the
exercise of the judicial power of the United States in any suit brought
against the State oF a State officer by or on behalf of any provider of
services (as defined in section .1861(u)) with respect to tlie applica.tion
of subsection (a) (13)(D) to services fwnished under such plan after
June 30, 1975, and a waiver· by the State o{ any immunity from such a
suit conferred by tlw 11th amendment to the Constitution or
otherwise.]
PAY11ENT TO STATES
SEc. 1903: (a) • • •

•

•

•

*

[(1) Notwithstanding any other provision of this section, the
amou,nt payable to any State under this section with respect to any
quarter beginning after December 31, 1975, shall be reduced by 10
per centum of tne amount determined with respect to such quarter
under the preceding provisions of this section if such State is found
by the Secretary not to be in compliance with section 1902(g).]

...

*

•

•

•

THE NATIONAL AssociATION OF ATTORNEYs GENERAL;

..

.·

.. .

Bon. FoRREST D. MATTJIEw$.,

...

. .

STATE J;'l,!ANS

SEc. 1902)(a)

'l'O .ST.ATES FOR

Apri/,15, 1976;

Secretary, 'Department of Health, 'Edwation, and Welfare,
Washington, D.O.
Du:R MR. SEc'RETARY: At its April 12, Hl76, meeting in Chicago,
Illinois, the Executive Committee of the National Ai>sociation. of
Attorneys General expressed deep concern regarding recent amendments to the Social Security Act which would require each State to
waive its immunity to suit under the Eleventh Amendment. Specifically, the Committee is concerned with Section 111 of P.L. 94-182
whicltprovidesthe Secretary of the Depar~nient of Health, Education
and Welfare with the authority to withhold 10 percent of total federal
financial participation for nedie&i4 funds from States failing to
execute the waiver. The Executive Committee adopted the following
resolution for your considera:tion. and action.
Be it f'effflflvefi -by the ~iive Dmmnittee m -the N-atiomrl :z\:ssuciation of Attorneys General that the Secretary of the Department of
Health, Education and Welfare be requested, in the strongest possible
terms, to urge Congress to repeal Section 111 of P.L. 94-182 as being
an improper intrusion into th'e co:ristitutionnJ and appropriate auth()r·
ity of the States.
.
.
W-e appreciate the opportunity ro br~ this most important matter
to yottr attention and hope that you will support the repeal of this
Section by Congress. I look forward to hearing your reaction to this
recommendation.
Sincerely,
A. F. SuMMER,

Attorney General of Mississippi, President•
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APPENDIX I

Ron. PAuL RoGERs,

.
·

STAT.E OF IDAHO,
OFFICE OF THE GovERNOR,
Boise, April 28, 1976.
· ·

Ohairmoo, Heuse Commerce Sub.cO'flJ.miUee on Her;t{th,
Raybu_rn Heuse Office Building,
Washmgton, D.O.:
Th.e nation's Govern?rs recognize and appreciate yo,ur leadership in
working to repeal SectiOn 111 of P.L. 94-182. We are unanimous in
support of H.R. 129tH and respectfully counsel prompt enactment by
Congress.
· ·($) CEc.IL D. AN:oaus,

Chairman, Human 11esources Oamrhittee,
, . Nati~l Gor;el'OOI:s' (Jon,j{trm({e.

H.R.1122

NATIONAL GnVERNORs' CoNFERENCE,
Washington, D.O., April19, 1976;
Hon. PAUL RoGERs,

Chairman, Hou8e Commerce Subcommittee on Health, Rayburn Heuse
O#ioe Building, W{J,Shington, D.C.
DEAR MR. ROGERs: I wish te encourage your efforts to repeal
Section 111 of Public Law 94-182 which would require that states
waive any immunity from suit by providers of inpatient hospital
~rvices. That law also includes a provision that failure to agree to
this waiver will result hi a mandatory ten percent reduction iri. federal
financial participation in a state's Medicaid program.
I have r~ceived oommunications from other Governors expressing
their concern i:t:i regard to this law; and, as you are aware, mariy other
states ar~. opposed to the adverse impact of Public Law 94-182,
Section lll.
The Department of Health, Education and Welfare required that
the #~ver be .signed by~he stat~ by ¥arch 3];_1976. The Sta~e of
Iowa <ltd not .s1gn that watver and informed the 1\..ansas Ctty Regional
Office that the state was joi:tiliig other states in see:ki.ng repeat Of this
legislation. Obviously, we don't relish being in non-compliance; but
H.R.1122
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we believe this law is in violation of the 11th Amendment to the
Unite~ States Constitution and an unjustifiable abrogation of the
sovermgnty of our states. Also, such an imposed penalty of 10 percent
would deprive the underprivileged citizens of our states of the care
and treatme.nt that they need and to which they are entitled.
I have wnt.ten too~ Congressional delegation requesting that they
exert all posstble effort to secure repeal of Section 111 of Public Law
92-182. If I may be of assistance to you in this matter, please contact
me.
Best regards.
Sincerely,
RoBERT

D.

RAY,

Chairman, National Governors' Conference.
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possible
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Region VIII.......................
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STATUS OF STATE COMPLIANCE WITH CONSENT-TO-SUIT REQUIREMENT-continued

~':st'l~iiiin~~=:: ~:::::::::::::

Status
unknown

Court
action
possible

Estimate of
10 percent
penalty 1

15

$44, 545, 304

2 ------------
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Source: HEW, Aprill976,
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Calendar No.1176
CoNGREss }
red Session

SENATE

94TH

{

REPORT
No. 94-1240

REPEAL OF CONSENT TO SIDTS RESPECTING HOSPITAL
PROVIDER COST UNDER MEDICAID; AND MEDICAREMEDICAID ANTIFRAUD AMENDMENTS

SEPTEMBER

16, 1976.-0rdered to be printed

Mr. LoNG, from the Committee on Finance, submitted the following

REPORT
[To accompany H.R. 12961]

The Committee on Finance, to which was referred the bill (H.R.
12961) to amend the Social Security Act to repeal the requirement

that a State's plan for medical assistance under title XIX of such act
include a provision giving consent of the State to certain suits brought
with respect to payment for inpatient hospital services, having considered the same, reports favorably thereon with an amendment and
'· with an amendment to the title and recommends that the bill as
amended do pass.
I. SUMMARY OF THE BILL
H.R. 12961 as passed by the House contained a proVIsiOn to
repeal the requirement that a State's plan for medical assistance
under the medicaid program include a provision giving consent of the
State to certain suits brought with respect to payment for inpatient
hospital services. The Committee approved this repeal without modification, but added certain provisions dealing with fraud and abuse.
OFFICE OF CENTRAL FRAUD AND ABUSE CONTROL

The first provil;lion establishes within the Department of Health,
Education and Welfare an Office of Central Fraud and Abuse Control.
This unit would have overall responsibility to direct, coordinate and
make policy with respect to fraud and abuse monitoring and investigation at all Federal organizational levels in Medicare and Medicaid.

57-010 0-76--1
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PROHIBITION AGAINST ASSIGNMENT OF CLAIMS FOR SERVICES

This Committee provision clarifies that the prohibition against
assigning Medicare and Medicaid claims to third parties, such as
factoring firms, also apJ?.lies to situations where a hospital or doctor
tries to bypass the prohibition by using a power of attorney.
DISCLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION

The next Committee provision would require disclosure by J?roviders
and suppliers of services under Medicare and Medicaid-mcluding
so-called Medicaid mills-to the Secretary of HEW and the Comptroller General of full and complete information as to the owners of
the facilities; those sharing in the proceeds or fees (to the extent that
interests exceed five percent or more); business dealings between the
facilities and owners, and where appropriate certified cost reports.
This provision would also requrre the Secretary and the States to
have agreements with independent laboratories, independent pharmacies and independent durable medical equipment suppliers, who
are paid directly with Government funds, under which such organizations would awee to provide access to their books and records
pertaining to billmg and paying for goods and services. Additionally,
Federal personnel and the Comptroller General would have direct
access to provider records under Medicaid and could duplicate such
records during the course of an investigation.
PENALTY FOR FRAUD

The Committee amendment would define fraudulent acts and false
reporting as felonies punishable by up to five years imprisonment and
up to $25,000 in fines.
PROFESSIONAL STANDARDS REVIEW ORGANIZATIONS

The final Committee provision would require the Secretary to
give priority to requests from a PSRO which desires to undertake
review of care in "shared health care facilities"-the so-called Medicaid mills.
This provision further clarifies that, where the Secretary has
delegated review responsibility to a PSRO, this review is binding for
both Medicare and Medicaid; all other duplicative review requirements under other provisions of law terminate; and reiterates the
legislative intent that the costs of PSRO operation are to be financed
wholly by the Federal Government with respect to Medicare and
Medicaid review activities.
.
The amendment would also require the Secretary to make payment
for expenses incurred in defense of any suit, action or proceeding
brought against a PSRO or to any member or employee in the performance of their duties and functions under the law.

II.

GENERAL EXPLANATION OF THE BILL

REPEAL OF CONSENT TO SUIT REQUIREMENT

(Sec. 1 of the Bill)
Medicaid law requires a State to pay hospitals on a reasonable cost
basis in accordance with methods and standards developed by the
State. The reasonable cost under those methods and standards may
not exceed the amount which would be determined reasonable under
Medicare. States which wish to use alternatives to Medicare's cost
reimbursement principles are required to have approval from the
Secretary of HEW before they can employ an alternative. During
1975, several States instituted alternative payment mechanisms without first <?btaining Secretarial approval. Generally these methods were
adopted m response to budgetary pressures in the States. Hospitals
claimed the methods resulted in "less than reasonable cost" payment
but, under existing law, they had no recourse to compel State compliance with the statute.
Public Law 94-182, signed on December 31, 1975, included an
amendment to Medicaid intended to deal with this problem. Section
111 requires States to amend their Medicaid plans to include consent
by the S~ates to b~ sued in Federal courts by or on behalf of hospitals
on questiOns relatmg to the payment of reasonable costs for hospital
services. A State which fails to include such a provision in its State
plan would, beginning January 1, 1976, be subject to a reduction of ten
percent in the amount of the Federal share of its Medicaid funds. The
Cm:J?.mittee bill does not modify the House bill which repeals this
sectwn.
In acting to repeal Section 1902(g) of the Social Security Act (Section
111 of Public Law 94-182), the Committee remains aware of the problems to which this provision was originally addressed. Current law
requires that providers of Medicaid services be reimbursed at a
reasonable level for the costs of providing health care services to the
medically indigent. Under laws and regulations enacted prior to the
passage of Section 1902(g), State Medicaid plans were (and are)
req~ired to provide for the payment of the costs of inpatient hospital
services at reasonable rates of reimbursement. However, the definition
of reasonableness in reimbursement remains imprecise. For various
reasons, several states have apparently failed to reimburse providers
at adequate levels. Unfortunately, other than Section 1902(g), few
mechanisms exist for providers to assert a claim to reimbursement at
reasonable rates.
Section 1902 (g), which requires that States waive their constitutional
immunity to suits for money judgments in federal court, was designed
to afford providers access to a judicial remedy for purposes of enforcing
their legal rights. However, upon reconsideration of this matter, the
Committee is unconvinced as is the House of Representatives of the
desirability of compelling States to waive their constitutional immunity
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to suit or of the feasibility of assessing monetary sanctions against
States failing to do so in a time of economic stringency at all governmental levels. For this reason, the Committee strongly recommends
that the Senate act expeditiously in repealing this well-intentioned but,
in retrospect, inappropriate legislation.
The Committee believes, nonetheless, that some alternative
mechanism for the adjudication of disputes concerning Medicaid
reimbursement rates should be· developed. The Committee has recommended to the Department of Health, Education, and Welfare that
existing regulations be modified to deal with this problem. It should
be noted that the Department shares this concern and has drafted
and issued a proposed regulatory change. The Committee suggests
that the following three subjects be addressed forthrightly in the final
regulation:
(a) A way of measuring the "reasonableness" of any State
departure from the Medicare reasonable cost approach. With the
enactment of the Social Security Amendments of 1972, the
Dep!ll"tment was charged with the development of suitable
criteria for determining whether rates established by State
Medicaid agencies are in fact reasonable. For whatever reason,
such standards have not yet been developed and promulgated.
In spite of the complexity of this task, the Committee believes
that it must be accomplished in the most timely fashion practicable. Where a State Medicaid plan denies providers adequate
reimbursement according to the criteria of reasonableness the
Secretary or his designee should not approve such a plan.
(b) In those cases where a State Medicaid agency proposes
revisions of general reimbursement rates, providers should be
formally notified and given the opportunity to comment on such
proposals. Further, such comments by providers and the record
of the State Medicaid agency's consideration of such comments
should be preserved in written form for transmittal to the Secretary or his designee for his use in the consideration of whether
the State agency's revision of reimbursement rates should be
approved; and
(c) In cases where a significant proportion of providers of
Medicaid services believe that a recently-established rate of
reimbursement is injurious to them, a formal administrative
hearing by the State Medicaid agency shou!d be afford~d then;.
If the providers and the State agency fall to reconmle their
differences at the administrative hearing, the Secretary of Health,
Education, and Welfare or his designee could resolve such dispute
by approvi!lg or disapprovi?g th~ revision ?f the Stat~ ~edi?aid
plan's reimbursement rate m a timely fashion, say, withm sixty
days of the revised plan's submission to him.
The development and promulgation. of these regu!a~ions sho_uld not
be construed as in any way contravenmg or constrammg the nghts of
the providers of Medicaid services, the State Medicaid agencies, or the
Department to seek prospective, injunctive release i~ a federal or
state judicial forum. Neither should the repeal of Sectwn 1902 (g) be
interpreted as placing constraints on the rights of the parties involved
to seek such prospective, injunctive relief.

OFFICE OF CENTRAL FRAUD AND ABUSE CONTROL

(Sec. 3 of the Bill)
Recent Congressional investigations have underscored the widespread and deep-rooted nature of fraud and abuse in the Medicaid
and Medicare pro~ams and the inability, to date, of the Department
of ~ealth, ~ducatwn, and Welfare to adequately curtailsuch practices.
While premse figures are not available, fraud and abuse are estimated
to represent a significant percentage of estimated Medicaid expendi•
tures and a somewhat smaller amount under Medicare.
F~aud cheats ':'ir.tually everyone .. It cheats the taxpayers of this
N atwn who see billions of dollars gomg down the drain. It cheats the
elderly who often receive what can best be characterized as marginal
care from the fast hue~ artists. It cheats our State and local governn;~nts, man:y: of whiCh are desperately trying to maintain fiscal
s~abihty. An.d, ~t c~eats the large majority of health care practitiOners and mstitutwns who are doing an honest professional job.
~hile the large majority of doctors, hospitals, and others are honest,
It should be noted that those who practice fraud and abuse receive a
disproportionate amount of payments.
Fraud and abuse have been shown to take a number of forms under
the programs. Recent investigations of so-called "Medicaid mills"unregulated and poorly equipped storefront units located in ghetto
areas-have documented the pervasive nature of fraudulent and
abusive ~ractices and. the woefully inadequate and substandard care
~endered m such locatwns. The most common violations in the "mills"
mclude:
(1) "ping-p.on~g"-ref~~al of patients from one practitioner
to another Withm the facility even though there is no medical
reason for doing so;
(2) "ganging"-billing for multiple services to the same family
on the same day;
.
·
(3) "upgrading"-billing for a service more extensive than that
actually provided;
(4) "steering"-direction of a patient to a particular pharmacy
a violation of his freedom of choice; and
'
(5) billing for services not rendered-either adding services
not performed onto an invoice carrying legitimate billings or
submitting a totally fraudulent claim.
Other documen~ed violation~ ip.cluded bil~ing for ~ork p~rformed by
ot~ers or by u~l~c~nsed pr~ctitwners; ~!lkm~ multiple copies of Medicaid c.ar.ds; sohmtmg, .offermg, or re~m:rmg kiCk-backs; double billing;
and btllmg both MediCare and Medicaid for the same service.
Fraudulent and abusive practices are not limited to Medicaid mills·
clinical laboratories are another location where pervasive violation~
have been s~own to occur. Recent investigations of such facilities
found that kiCk-backs are so prevalent that in some areas laboratories
refusing to take them are practically unable to secure the business of
physicians or clinics treating Medicaid patients. Kick-backs take a
num~er of forms including cash, gifts, long-term credit arrangements
supphes, equipment, and furnishing business machines. The most
common practice, however, involves the supposed rental of a small
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office space in a medical clinic. The billing practices employed by
these laboratories are also often highly questionable. Techniques
which constitute abuse or actual fraudulent practices include charging
for services not ordered by the physician; charging for inappropriate
tests not ordered by the patient's physician; charging Medicaid more
than private patients; billing Medicaid patients for automated parts of
profile tests; and use of forms supplied by the laboratory which make
it impossible for physicians to order certain lab tests without ordering
related tests. Profiteering, at the expense of patients, has also been
shown to exist in the country's nursing ·homes where gang visits,
kick-backs, collecting duplicate payments from Medicare and Medicaid, and billing for deceased or discharged patients are not unusual
practices.
Despite the evidence that has accumulated in the last several
years on fraud and abuse in the Medicare and Medicaid programs,
the Department of Health, Education, and Welfare has been unable
to take effective or timely action, particularly in the case of the
Medicaid ·program. (By this, the Committee does not intend to
disparage nor discourage recent anti-fraud efforts by the Department.)
But, the Committee bill would provide for an immediate strengthening,
restructuring, and an addition to the current Department activities
in this area. The Committee intends that violators be prosecuted and
removed from program participation, and that scarce program funds
not be used to finance the relatively small percentage of providers,
who generate a disproportionately large amount of the services-those
providers who are cheating both the programs and the patients.
The Committee bill establishes within the Department of Health,
Education, and Welfare an Office of Central Fraud and Abuse Control.
This unit would have overall responsibility to direct, coordinate and
make policy with respect to fraud and abuse monitoring and investigation at all organizational levels in Medicare and Medicaid. Unit
personnel could also initiate and conduct investigations of alleged
fraud and abuse. The establishment of such a unit has been recommended by the Comptroller General of the United States.
To meet the needs of U.S. Attorneys and State prosecutors, the
unit, at the request of prosecutors, would be required to the maximum
extent practicable to provide all appropriate investigative support and
assistance, including temporary assignment of Federal personnel to
assist U.S. and State prosecutors in the development of fraud cases
arising out of Medicare and Medicaid.
The Committee expects that the Central Fraud and Abuse Unit
would be established promptly upon enactment of this legislation
with adequate staffing, including a fairly large number of trained and
experienced investigators assigned to immediately handle the crisis
situations which have been identified throughout the country. It is
expected that the Director of the new Office will be immediately
responsible to the Secretary and that the Director of such Office will
restructure or revise current Department fraud and abuse activities,
as necessary, to effectively discharge his responsibilities.
The Committee recognizes the importance of full utilization of the
knowledge and experience of program integrity personnel in the
operating programs. The Committee expects that these present pro-

gram fuD:ctions, to the extent found effective in their present form
and ~ocatwn by ~he Office of qentral Fraud and Abuse Control, will
contmue .as a.basiC part of anti-fraud and abuse activities r.nder the
general d1rect~on of the Office of Central Fraud and Abuse Control.
The. C~mm1ttee e~pect~ the ~ffice, up<?n the request of the Congress,
to periOdically provide timely mformatwn on its activities including
the number of suspected cases of fraud and abuse identified the
number referred for prosecution, and the disposition of such cas~s.
PROHIBITION AGAINST ASSIGNMENT BY PHYSICIANS AND OTHERS OF
CLAIMS FOR SERVICES

(Sec. 4 of the Bill)
In 197~, ~he Co:o:rm-ittee noted t.hat some physicians and other pers~ms prov1dmg serviC.es u_nder Medicare and Medicaid reassigned their
nghts. to ?ther orgamzatwns or groups u:r;tder conditions whereby such
?rgan~zatwns or groups sub:J?Itted cla1ms and received payments
~n thmr own n~me. Such r~ass1gnment~ becan:e a significant source of
mcol!e~t and mfl.!l'~ed claims by services pa1d for by Medicare and
1\(e~ICaid. In add~twn, the Committee also found cases of fraudulent,
billmgs by colle~twn agenc~es and substantial overpayments to these
so-called "factormg" agencies.
The Committee recommended and the Senate and House agreed
that such arrangem~n~s were not in the bes~ interest of the government or the benefiCiaries served by the Medicare and-Medicaid program~. The Social Security.Amen1II?-~nts of ~972, P.L. 92-603, therefor~, mcluded the expressed prohtb1t10n agamst the reassignment of
clatms to benefits to anyo~e other thaD: the patient, his physician,
or other person who provtded the ~e!viCe, unless the physician or
o~her person was. requrred as a condttwn of his employment to turn
hts fees over to h1s e~Il;ployer, ?r uJ?-less ~he physician or other person
had an arra~~eme?-t w1th a faciltty m whiCh the services were provided
and the facility billed for such services.
. Despite these ~~orts to stop factoring of Medicare and Medicaid
~Hils, some practitioners and other persons have circumvented the
mt~nt of law by use of the device of power of attorney. The Committee
beheves, as does the Comptroller General of the United States
that such use of power of a~t~r~ey in tp.ese inst11:nces negates the pur~
pose of t~e .statu~ory proh1b1t~on agamst reassignment of Medicare
an~ Med1ca1? clatm.s .a~d contmues to result in the program abuses.
whiCh fact~nng acttVIti~s have been shown to produce in the past.
The qomm1tte~ also beheves that the conditions which have fostered
factonng J?r~c~I~es-e.g.,. d~lay.s in payments-are being overcome,
thereby mmrm.Izmg o~ ehmmatmg significant cash flow problems.
T~e Committee bill, therefore, amends existing law to preclude
rea~s1gnments of benefits under Medicare and Medicaid by use of the
devtce of P?Wer of atto~ey (other than an assignment to a governmental entity or establishment, or an assignment established by or
P.u~uant to the order of a c?ur.t of com_Parable jurisdiction from a phys~CI~n or oth~r. I?erson ~urmshmg services). The bill also provides for
~1m~lar .prohibitiOns With respect to billings for care provided by
mstltutwns under Medicare and Medicaid. However, the bill would
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not preclude the agent of 11 physician or other person furnishing
services from receiving any payment, if (but only if) such agent
does so pursuant to an agreement under which the compensation
paid the agent for his services or for the billings or collections of payments is unrelated (direct or indirect) to the amount of the billings or
payments, and is not dependent upon the actual collection of any such
payments. Thus, the use of efficient billing agents by doctors and
others, when paid on a basis related to the cost of doing business
and not amounts billed or collected would not be impaired.

~y .Pr?fe~sional organi;Zations as unethical, as well as unlawful in some
JUnsdiCtwns, and wh~ch contribute. s.i~ificantly to the cost of the
P!ograms. Such .prac~Ices a~ the sohcitmg, offering, or acceptance of
kick-ba.cks or bnbes, mcludmg rebates or a portion of fees or charges
for patient referra)s, are currently misdemeanors under present law.
Al~o defined as ~Isdemeanors are such crimes as submission of false
claims or the makin~ ?f false statel?lents concerning material facts with
resp~ct to the conditiOn .or ?peratwn of a health care facility. Recent
heanngs, however, have mdic~ted .that such penalties have not proved
to be adequate de~errents agamst Illegal practices by some individuals
who provide services under Medicare and Medicaid.
The C~mmittee bill,. the!efore, would increase current penalties
b~ changmg the clas~Ificatwn and penalties for such crimes from
misdemeanors to felomes, increasing terms of imprisonment from one
ye~~;r to five years and maximum fines to $25,000. The Committee
beheves that the defrauding of the Government in Medicare and
Me~icaid is not dissimilar to similar practices involving fraud under
the m~ome tax laws, and should.be de~~;lt with j~st .as severely. The
~ommittee also expec~s that, by mcre~~;smg the cnmmal penalties for
Illegal acts under MediCare and .MediCaid more aggressive prosecution
of such illegal practices will be undertake~ by U.S. attorneys and other
State and local law enforcement agencies.

DISCLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION

(Sec. 5 of the Bill)
The Committee bill contains disclosure requirements designed to
assist in the detection and investigation of the kinds of overcharging,
kick-backs and rebates that have been revealed by Congressional hearings and investigations. The new provisions apply to non-governmental
providers· or suppliers of health care (including shared health facilities
as defined in the bill) which furnish or arrange for the furnishing
of a significant volume of services for which Medicare or Medicaid
reimbursement is claimed. They also apply to Medicare intermediaries
and carriers and to Medicaid fiscal agents. Under the bill, these
entities would be required to comply with requests made by the Secretary or the Comptroller General of the United States for information
concerning the identity of persons having direct or indirect equity
(at least 5 percent) in the entity, lease or rental agreements, the names
of any officers or partners and similar information, and information
concerning business dealings between these individuals and the entity.
After appropriate notice, Federal funds would be withheld from
entities that do not fully respond to such requests; Medicare agreements with any of its fiscal agents that fail to respond will be
terminated.
It is not intended that the term "shared health facility" include
hospital shared services organizations such as those meeting the requirements of Section 501(e) of the Internal Revenue Code, other
arrangements whereby a group of hospitals acting together provide
services to the members of the group, nor to one tax-exempt nonprofit
hospital providing services to another such tax-exempt nonprofit
hospital.
The bill would further provide that no Medicare benefits would be
paid on the basis of an assignment, and no Federal funds would be
provided under Medicaid of items or services provided by an independent pharmacy, an independent laboratory, or an independent
supplier of durable medical equipment unless the entity agrees, if
requested to do so, to provide the Secretary or the Comptroller General
reasonable access to the books and records which pertain to the entity's
provision of billing and payment related to Medicare and Medicaid.
PENALTY FOR DEFRAUDING MEDICARE AND MEDICAID PROGRAMS

(Sec. 6 of the Bill)
Existing law provides specific penalties under the Medicare and
Medicaid programs for certain practices that have long been regarded

AMENDMENTS RELATED TO PROFESSIONAL STANDARDS REVIEW
ORGANIZATIONS

(Sec. 7 of the Bill)
The Committee bill would make a number of changes in the Social

Sec~rity Act t~a~ .~ould clarif.y .the nature and scope of the PSRO's

review responsibilities an~ _famhtate these activities. These changes
s~~~l1 enhance the capabili~Y of P~RO's to ~arry out their responsibi~Ities under present ~aw With spemal emphasis on early capability to
review care a~d deal With any abuse in the so-called "Medicaid mills."
The Committee recognizes that the Professional Standards Review
Organization is not primarily a fraud detection organization and
the P~RO will not be expected to operate in that fashion. A PSRO
can brmg the. e~I?~rtise of. the medical profeseion directly to bear on
these responsibihtws whiCh have already been given to it under
present l~~;w. It can make ~hose dec~sions about the m~dical necessity
and q.uahty of care furnished whiCh only the medical profession,
orgamzed through a PSRO, canprovide.
~he Co~mitte~ is well aware that in asking PSRO's to offer their
r~view services With respect to these facilities that it is asking for a
diffic~l~ .task to be p~rformed. Moreover, the Committee recogniZes
that ~mtial ~fforts, while less than that required, will expand.
I~ IS the .mtent of.t~e Committee that the Secretary, utilizing the
vanous waiver proVIsiOns under present law cut through as much
"re~ tape" as J?O~~ible to faci~itat~ prompt as~umption by PSRO's of
r~VIew responsibility for serviCes m "shared health facilities." AdditiOnally, where n.ecessary, the ~ecretary is expected to reimburse any
reasonable security costs reqmred to protect personnel involved in
these review activities.
S.R. 1240 0--2
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Nonetheless, PSRO's have shown the caJ?ability and interest in
meeting the obligations of the medical professiOn to assure the quality
of the care provided, in the medicaid mills and elsewhere.
Under present law, a PSRO is required to review only care provided
by or in institutions unless it requests to review other kinds of health
services and the Secretary approves the request. The bill provides
that the Secretary will give priority to requests made by conditionally
designated or fully qualified PSRO's to review services furnished in
shared health facilities, with the highest priority to be given to requests
from PSRO's in areas that have a substantial number of these socalled "Medicaid mills."
Under present law, PSRO's may discharge their review responsibilities with respect to hospital care in one of two ways-they can
delegate the review responsibility to a hospital where they find that
hospital capable of carrying out the review, or they can perform the
review directly. Review activities delegated to the hospitals are
reimbursed by the Medicare trust fund to the hospital as a part of
such a hospital's Medicare costs. Prior to the enactment earlier this
year of P.L. 94-182, direct review activities carried out by the PSRO
were not reimbursed as part of hospital costs, with the result that the
PSRO was required to fund such direct review activities from its
own administrative budget. This resulted, in some cases, in a disincentive for the PSRO's to perform direct review and inappropriate
delegation of the review process.
P.L. 94-182 permitted PSRO's to be reimbursed by hospitals for
costs which the PSRO's incur in performing direct review with respect
to hospital inpatients. Payments are made by the hospital to the
PSRO with the hospital, in turn, receiving reimbursement in full for
these payments from Medicare. The Committee would utilize this
payment method for PSRO review activities involving hospital
outpatients.
Under present law, Medicare payments and the Federal share of
Medicaid payments may not generally be made for health care services which a PSRO has, in the proper exercise of its duties, disapproved.
To clarify the PSRO's authority in this area and to avoid unnecessary
and disruptive' duplicative reviews by Medicare agents and Medicaid
agencies, the bill provides that where a conditionally designated or a
qualified PSRO has been found competent by the Secretarv to assume
review responsibility with respect to specified types of "health care
services or specified providers or practitioners and is performing such
reviews, determinations as to the quality, necessity or appropriateness made in connection with such reviews will constitute the conclusive determination on those issues for purposes of payment. The
bill provides further that no reviews with respect to such services of
providers, or practitioners shall be conducted by carriers, intermediaries, or State agencies for the purpose of determining in specific cases
whether payment is or is not to be allowed by Medicare intermediaries
and carriers or by Medicaid State agencies or their fiscal agents.
Under present law, the Secretary is authorized to waive any or all
of the review, certification or similar activities otherwise required
under the law where he finds, on the basis of substantial evidence of
the effective performance of review and control activities by PSRO's,
that the activity or activities are no longer needed for the provision

of a~equ.ate review an~ control. This provision was intended to avoid
duJ?h.c~twn of functiOns and unnecessary review and control
activities.
The bill w~uld permit t?e S~cretary to waive one or more of these
statutory review and certificatiOn requirements on a selective basis
where he finds that a giyen PSRO ~s .C?J?Pet~nt on the basis of per~
form!tnce to assume review responsibilities With respect to specified
proVIde_rs or typ~s of health .services, he could waive any of a number
of specified req~urements With respect to those specific providers or
serVIces at the time the PSRO undertakes those review responsibilities,
but only_ to t?e exte.n~ ~hat they would represent duplicative review
a~d certificatiOn actiVIties. For example, the Secretary could waive
With res~ect to some or all of the facilities in a PSRO's service area'
the. _reqmr~ment that physicians certify that their skilled nursing
famhty patients needed skilled nursing or skilled rehabilitation services
on ~ daily basis if the Secretary finds that the PSRO can competently
reVIew the needs of the Medicare skilled nursing facility patients and
the services .they receive, and will properly apply the programs' level
of care reqmrements.
In addition, the Secretary could waive any or all of the Medicare
phy~icil!-n certification requirements related to other types of covered
~stitutwnal ca_re, home ~ealth services, and certain outpatient servIces; the Medicare reqmrement that psychiatric and tuberculosis
h?spital record~ establish. ~hat a coyered level of care has been proVI?~d; ~he Me?Icare pro':lswns relatmg to the existence or activities of
u.ti!Iza~wn r~VIew co~nuttee~ ;_ ~he Medicare .requirement that participatn:g skilled nursmg famhties cooperate m programs of medical
eval~atwn and audit; the MedicB;id req~irement that .State plans
pro.v_Ide for a program f?r the ~ed1eal reVIew of each skilled nursing
famhty and mental hospital patient's needs· the Medicaid requirement
th!l-~ St.ate plans provide for methods and' procedures related to the
utihzatwn of, and payment ~or, cov~red services; the M~dicaid requirement that State plans proVIde for mdependent professwnal review of
care in intermed~ate care facilities; the Medicaid requirement that
State plans. proVIde for the St!l-te health agency to establish a plan
for t~e reVIew of covered serVIces; and the Medicaid provisions for
reducmg or denying Federal matching in certain cases where the State
does not effectively control utilization.
Under present law, any data or information acquired by a PSRO
i~ the exercise of its duties must be held in confidence and may not be
disclosed to any person except (I) to the extent that may be necessary
to carry out the purposes of the PSRO provisions or (2) in such
c!tses and .under such circumstances as the Secretary shall by regulatiOns J?rOVIde to assure adequ_a~e protection of the rights and interests
of patien.ts, health care practitiOners, or providers of health care. The
bill proVIdes ~hat such informati?n as may be disclosed by a PSRO
sha!l be proVIded to the responsible State and Federal agencies at
thmr request, to assist them in identifying or investigating case~ of
suspected cases or patterns of fraud or abuse.
Under present la'Y•. a PSRO is. authorized to examine pertinent
records of any practitiOner or provider of health care that is subject
to PSRO review; the bill would also permit the PSRO to abstract
from such records to facilitate review of the premises of the party that

..
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furnished the care. This authority may be especially important in
the review of shared health facilities.
Under present law, expenses incurred by PSRO's are made payable
from Medicare trust funds and from funds appropriated to carry out
the other health care provision of the Social Security Act. The bill
would make it clear that it is not intended that States or local governmental entities contribute toward these expenses.
The bill would also make clarifying changes in the provisions of law
under which the Secretary may, at the recommendation of a PSRO,
withdraw a medical care provider's eligibility to participate in Social
Security Act medical care programs where it is determined that they
are not willing, or cannot, carry out their obligations to order and
provide only necessary care of acceptable quality. The bill would make
i~ clear that the pr~visions in question app1y to !1!1Y health care practitioner, or any hospital or other health care facility, agency or organization which is subject to PSRO review.
Under present law, a PSRO or a member or employee of a PSRO
(including a person who furnishes professional counsel or advice to a
PSRO) may be sued in connection with the performance of duties
provided for under the social security law. The Committee bill
provides for the Federal Government to reimburse the sued party for
expenses incurred in connection with defending such a suit.

TITLE VII-ADMINISTRATION

III.

CosTs OF CARRYING OuT THE BILL

In compliance with section 252(a) of the Legislative Reorganization
Act of 1970, the following statement is made relative to the costs ,to be
incurred in ca~g out this bill.
Properly carried out, effective efforts to detect and punish fraud and
abuse should result in significant moderation in Medicare and Medicaid program expenditures. This would result from deterrence of
fraudUlent or abusive activities as well as denial of payment or recoveries of payments inappropriately made.
For obvious reasons, it is difficult to supply specific or even approximate dollar amounts of savings. It is certamly fair to say, agam assuming reasonable implementation, that cost-savings would far outweigh arJ.Y administrative expenses involved. The Budget Committees
of the Congress have assumed that a reduction of $100 million in
Medicaid expenditures would result from enactment of this bill.
IV.

VoTE oF CoMMITTEE IN REPORTING THE BILL

In compliance with section 133 of the Legislative Reorganization
Act, as amended, the following statement is made relative to the
vote of the committee on reporting the bill. This bill was ordered
favorably reported by the Committee without a rollcall vote and without objection.
V. CHANGEs IN ExiSTING LAw MADE BY TIIE BILL, AS REPORTED

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is ptinted in italic, existing
law in which no change is proposed is shown in roman):

•

*

*

*

*

*

*

*

DUTIES OF THE SECRETARY

SEc. 702. (a)

I

*

*

*

*

***

*

*

*

*

*

*

*

*

. (b) There shaU be established, within the Department of Health, Educatwn, and Welfare, an Ojfice of Central Fraud and Abuse Control. Such
Offic~ shfLll have the ov~raJ! respo1}8_ibility for (i) directing, coordinating,
mo'f!'t!o.n..ng, f:!nd estabh~htng poltCtes wtth respect to the undertaking of
actunt~es 1jJhteh are destgned to _deal with fraud and abuse, at all Federal
orga:mzatwnal levels of the varwus programs established by or pursuant
to tttles. V, XVLf/, fl:nr! .X!X, and the re~l d~ease program established
by sectwn 226, (n) tmtwttng and conducttng tnvestigations with respect
to allefJ.~d, act.ua_l, or potential f:aud or abuse in any of such programs,
and (m) ~swtmg State agenctes, at their request, in the establishment
and opera:twn of State a;ntift:aud f:!nd. abuse activities. S1fch Offic~ shall
a:lso prov~de all appro:pn..ate mves~tgattve SUJ!port and asswtance (tncludtng temporary delegatwn and asstgnment oj personnel) to United States
attorneys and State law enforcement authorities, upon their request in
the development of fraud cases arising out of any of such programs. '

*

TITLE XI-GENERAL PROVISIONS AND PROFESSIONAL
STANDARDS REVIEW
PART A-GENERAL PROVISIONS

*

*

DISCLOSURE

*
OF

OWNERSHIP

*

*

AND FINANCIAL

*

*

INFORMATION

SE_c: 1132. (~)(1) The Secr~tary shall by regulations (or by contract
promswn) prov~de that any enttty (other than a public agency) which is" (A) a provider.l?r .~upplier of _items .or services (including any
shared healthfaciltty as defined m sectwn 1133, or any practitioner
or supplier affiliated with such a facility), which furnishes, or which
arranges for the furnishing of, items or services with respect to
which payment is claimed under title XVIII, under any program
established pursuant to title V, or under a State plan approved under
title XIX; or
.
(B)(i) a party to an agreement with the Secretary entered into
P'U;rsuant to section 1816 ~r_18~ (a), or (ii) l:! party to an agreement,
wtth a State agency admtntstering or supennstng the administration
of a State plan approved under title XIX, under which such party
serves as a focal agent for the State in the operation of such plan·
shall promptly comply with a"fy request, made by the Secretary or 'the
ComptroUer General of the Umted State.'l for any or all of the following:
(9) full_ and comple~e information as to the identity (i) of persons
hamng (dtrectly or tndtrectly) five percent or more ou'nership interests
or lease or rental i7!'terests in such entity and the nature and extent
th.ereof o~ (e.xcept m the case of a supplier not atftliated through
dtrect or tndtrect common oumership or control in whole or part, with
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·a provider of services) who is the owner (in whole or in part) of an
interest of five percent or more any mortgage, deed of trust, note, or
other obligation secured (in whole or in part) by such entity or any of
the property or assets thereof, (ii) in case such entity is organized as a
corporation, of each officer and director of the corporation, and (iii)
in case such entity is organized as a partnership, of each partne.L;
(D) full and complete information (except in the case of a supplier
not affiliated through direct or indirect common ownership or control
in whole or part, with a provider of services) as to any business
dealings between such entity (and, in the case of a shared health
facility, between any practitioner or supplier affiliated therewith) and
persons referred to in clause (0), and
(E) except in the case of a supplier or a shared health facility not
affiliated through direct or indirect common ownership or control, in
whole or part, with a provider of services, a consolidated certified
costs report with respect to its costs and charges, including costs and
charges of related organizations (as that term is employed for purposes
of titl~ XVIl I);
.
except that, in the administration of this paragraph, no such request shall
be made of an entity described in paragraph (A) if such entity does not
furnish a significant volume (as defined by regulations of the Secretary) of
the items or services referred to in such paragraph.
(2) (A) If at the close of the sixty-day period which begins on the date a
request (as described in paragraph (1)) is made of an entity described in
paragraph (1) (A), or (B), such request has not been fully complied with,
then- ·
(i) in case such entity is an entity described in paragraph (1)(A),
the Secretary may notify such entity that no payment will be made to
such entity under title XVIli, anit no Federal funds shall be available
with respect to any expenditures made under or pursuant to title V or
XIX (or a program or plan approved thereunder), for or on account
of any services furnished by such entity on or after the first calendar
month which begins not less than thirty days after the date such notice
is sent.
({i) In case such entity is an entity described in paragraph (1)
(B) (i), the Secretary may notify such entity that any agreement
between such entity and the Secretary entered into pursuant to section
1816 or section 1842 is terminated effective on the first day of the first
caleniar month which begins not less than thirty days after the date
such notice is sent, and
(iii) in case such entity is an entity described in paragraph (1)
(B)(ii), the Secretary may notify the State having an agreement with
such entity that no Federal funds shall be available with respect to
any expenses incurred to compensate such entity for or on account of
services performed by it purs'l!ant to such agreement (or any similar
agreement) on or after the first calendar month which begins not less
than thirty <lays after the date such notice is sent.
In case the Comptroller General makes a request (as described in paragraph (1)) which is not fully complied with prior to the sixty-day period
described in the preceding sentence, then he shall, at the earliest practicable
date after the close of such period, advise the Secretary of the fact that such
request was made by him and was not complied with within such period;
so that the Secretary may notify the entity involved as provided in clause
(i), (ii), or (iii).
.
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(B) Notwithstanding any other provision of law-(i) payments otherwise authorized to be made under title XVIli,

and Federal funds otherwise available with respect to expenditures
under or pursuant to title V or XIX (or a program or plan approved
thereunder) shall be subject to the limitations referred to in a notice
sent by the Secretary pursuant to subparagraph (A)(i),
(ii) agr:~ements referred to in subparagraph (A) (ii) shall be terminated as indicated by the Secretary in a notice sent by him pursuant
to subparagraph (A)(ii), and
(iii) Federalfunds otherwise available with respect to expenditures
under a State plan approved under title XIX shall be subject to
the limitations referred to in a notice sent by the Secretary pursuant
to subparagraph (A) (iii);
except that the Secretary, for good cause shown, may terminate the application of such limitation.
(b) Notwithstanding any other provision of law-(1) no payment shall be made on the basis of an assignment of
benefits under title XVIII, and
(2) no Federal funds shall be available under title V or XIX with
respect to expenditures made 1tnder a State program or plan approved thereunder,
for goods and services furnished, on or after the first day of the first
calendar month which begins not less than ninety days after the date of
enactment of this subsection, to a patient (directly or indirectly) by any
entity which is an independent pharmacy, independent laboratory, or an
independent supplier of durable medical equipment unless such entity
agrees to give the Secretary or in the case of title XIX the State agency
under which such entity agrees to provide to the Secretary (or any authorized officer or employee of the Department of Health, Education, and
Welfare) and to the Comptroller General reasonable access to the books
and records thereof which pertain to the provision of billing and payment
for goods and services supplied or rendered by such entity.".
SHARED HEALTH FACILITY

SEc. 1133. For purposes of this Act, the term "8hared health facility"
means any arrangement whereby two or more health care practitioners,
one or more of whom receives payment on a fee for service basis under
titles V, XVIIl, and XIX of this Act which are substantial in amount
(as determined in accordance with regulations of the Secretary)(a) (1) practice their professions at a common physical location;
or where a substantial number of the patients of one or more practitioners are referred to such practitioner(s) by other practitioners or
persons at a common physical location;
(2) share (i) common waiting areas, examining rooms, treatment
rooms or other space, (ii) the services of supporting staff, or (iii)
equipment, and
(3) a person other than all of such practitioners is in charge of,
controk, manages, or supervises, substantial aspects of the arrangement or operation for the delivery of health or medical services at such
common physical location, other than the direct furnishing of professional health care services by such practitioner{do their patients,
or a person makes available to such practitioners the services of
supporting staff who are not employees of such practitioners;
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except that such term does not inclwie a provider of services (as defined in
section 1861 (u)) or a health maintenance organization (as defined in
section 1876), or an arrangement under which two or more health care
practitioners practice their profession as a partnership, professional
service corporation, or other legal entity, if members of the supporting
staff are employees of such legal entity and in case there is an office
manager, or person with similar title, he is an employee of the legal
· . entity whose compensation is customary and not excessive for such
services and there is no person described in clause (3), or
(b) where a person referred to in subsection (a)(3) is compensated,
in whole or part, for the use of such physical location or services
pertaining thereto on a basis related to amounts charged or collected
for the services rendered or ordered at such location.

*

*

*

*

*

*

*

PART B-PROFESSIONAL STANDARDS REVIEW

*

*

*

*

*

*

*

*
*

DESIGNATION OF PROFESSIONAL STANDARDS REVIEW ORGANIZATIONS

*

*

*

*

SEc. 1152. (e) (1)

*
***
*

*

*

*

*

*

*

(2) Such a waiver shall not be required where the Secretary find.<J a
Professional Standards Review Organization (whether conditionally
designated or qualified) to be competent on the basis of performance to
assume review responsibilities with respect to specified providers of health
care services. Upon such an assumption of review responsibilities by a
Professional Standards Review Organization (whether conditionally
designated or qualified), the following provisions of this Act (but only to
the extent they involve duplicative review and certification activities) shall
not (except to the extent otherwise specified by the Secretary):
(A) the provisions with respect to physician certifications required
under section 181J,.(a) (2) through (7), (h), and (i), and section
1835(a)(2),
(B) the provisions with respect to utilization review plans required
under section 1861 (e)(6) and (j)(8),
(C) the provisions with respect to medical evaluation and audit
procedures required under section 1861 (j) (12), and
(D) the provisions of section 1902(a) (26), (30), (31), and (33),
and section 1903 (g) and (i)(J,.).

*

*

*

*

*

*

*

*

*

*

*

*

DUTIES AND FUNCTIONS OF PROFESSIONAL STANDARDS REVIEW
ORGANIZATIONS

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

SEc. 1155. (b)

***

(3) examine or abstract the pertinent records of any practitioner
or provider of health care services providing services with respect to
which such organization has a responsibility for review under subsection (a) (1); and

•

SEc. 115~. ~~) Notwit~standing any other provision of this part,
the respons1b1hty for revtew of health care services of any Professional
Standards Review Organization shall be the review of health care
services provided by or in institutions, unless such Organization shall
have made a request to the Secretary that it be charged with the duty
and function of reviewing other health care services and the Secretacy: shall have approved such request. The Secretary, where a Professwnal Standards Review Organization (whether conditionally designate~ or q11(11ified) requests revi~1p .responsibility with respect to services
furmsh_ed ~11: s~red health fac~ltt~~s (as d~termined by the Secretary),
shall gwe P.rwn.ty to such request, mth the h~ghest priority being assigned
to areas mth substantial numbers of shared health facilities.

*

*

*

*

*

*

*

REQUIREMENT OF REVIEW APPROVAL AS CONDITION OF PAYMENT OF
CLAIMS
SEc. 1158. * * *

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

(c) Where a Professional Standards Review Organization (whether
conditionally designated or qualified) is found competent by the Secretary
to assume review responsibility with respect to specified types of health
~are services or specified providers or practitioners of such services and
~s performing such reviews, determinations made pursuant to paragraphs (1) and (2) of section 1155(a) in connection with such reviews
shall constitute the conclusive determination on those issues for purposes
of pa:yment under ~hjs Act, and no reviews with respect to such services,
prom_ders, or pra:ct~twne_rs shall be conducted with respect to those issues
relah'fl:g t? specifi:c pattents J.or purposes of payment by age~cies and
orgamzatwns whwh are parhes to agreements entered into by the Secretary pu~suant to section 1816, carriers whi~h are parties to contracts
entered ~nto by the Secretary pursuant to sectwn 181,.2 or State agencies
administering or supervising the administration of S~te plans approved
under title XIX.
OBLIGATIONS OF HEALTH CARE PRACTITIONERS AND PROVIDERS OF
HEALTH CARE SERVICES j SANCTIONS AND PENALTIES j HEARINGS
AND REVIEW
SEc. 1160. (a)

*

*

***
*

. (b) (1) If after reasonable notice and opportunity for discussion
wtth. the [practitioner or provider] health care practitioners or any
hosp~tal, or other health care facility, agency, or organization concerned
any Professio:r:al Standards Review Organization submits a report and
recommendatiOns to the Secretary pursuant to section 1157 (which
report ~nd recommendations ~hall be su~mi~ted through the Statewide
Professwnal Standards Revtew Counml, tf such Council has been
established, which shall promptly transmit such report and recomt:r:endations together with any additional comments and recommendatiOns thereon as it deems appropriate) and if the Secretary determines
that such [practitioner or provider], health care practitioners or any
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lS
hospital, or other health care facility, agency, or organization in providing
health care services over which such organization has review responsibility and for which payment (in whole or in part) may be made
under this Act has(A) by failing, in a substantial number of cases, substantially
to comply with any obligation imposed on him under subsection
(a), or
(B) by grossly and flagrantly violating any such obligation
in one or more instances,
demonstrated an unwillingness or a lack of ability substantially to
comply with such obligations, he (in addition to any other sanction
provided under law) may exclude (permanently for such period as
the Secretary may prescribe) such [practitioner or provider] health
care practitioners or any hospital, or other health care facility, agency, or
organization from eligibility to provide such services on a reimbursable
basis.

*

*

*

*

*

*

*

PROHIBITION AGAINST DISCLOSURE OF INFORMATION

SEc. 1166. (a)

*

***

*

*

*

*

*

*

(b) A Professional Standards Review Organization (whether conditionally designated or qualified) shall provide data and information
unless such data or information are confidential and not to be disclosed
pursuant to Sec. 1166) to the responsible State and Federal agencies, at
any such agency's request, to assist such agencies in identifying or
investigating suspected cases or patterns offraud or abuse.
[(b)](c) It shall be unlawful for any person to disclose any such
information other than for such purposes, and any person violating
the provisions of this section shall, upon conviction, be fined not more
than $1,000, and imprisoned for not more than six months, or both,
together with the costs of prosecution.

*

*

*

*

*

*

*

LIMITATION ON LIABILITY FOR PERSONS PROVIDING INFORMATION,
AND FOR MEMBERS AND EMPLOYEES OF PROFESSIONAL STANDARDS
REVIEW ORGANIZATIONS, AND FOR HEALTH CARE PRACTITIONERS
AND PROVIDERS

SEc. 1167. (a)

***

*

*

*

*

*

*

*

*

*

*

*

*

*

*

(d) The Secretary shall make payment to a Professional Standards
Review Organization, whether conditionally designated or qualified, or
to any member or employee thereof, or to any person who furnishes
professional counsel or services to such organization, equal to the reasonable amount of the expenses incurred, as determined by the Secretary, in
connection with the defense of .any suit, action or proceeding brought
against such organization, member or employee related to the performance
of any duty or junction of such Organization, member or employee (as
described in section 1155).

AUTHORIZATION FOR USE OF CERTAIN FUNDS TO ADMINISTER THE
PROVISIONS OF THIS PART

SEc. 1168. Expenses incurred in the administration of this part
shall be payable from(a) funds in the Federal Hospital Insurance Trust Fund·
(b) funds in the Federal Supplementary Medical In~urance
Trust Fund; and
(c) funds appropriated to carry out the health care provisions
of the several titles of this Act;
in such amounts from each of the sources of funds (referred to in
subsections (a), (b), and (c)) as the Secretary shall deem to be fair
and equitable after taking into consideration the costs attributable
to the administratio?- of thi~ part with respect to each o.f such plans
and programs. Noth~ng_ here~n shall be construed to authonze or require
any contributjo.n by a State (?r a!I''JI political subdivision thereof) toward,
or as a cond~twn of the availab~hty for purposes of the administration
of this part, any of the funds described in clause (c) of the preceding
sentence. The Secretary shall make such transfers of moneys between
the funds, referred to in clauses (a), (b) and (c) of the preceding
sentence, as may be appropriate to settle accounts between them in
cases where expenses properly payable from the funds described in
one such clause have been paid from funds described in another of
such clauses.

*

*

*

*

*

*

*

TITLE XVIII-HEALTH INSURANCE FOR THE AGED AND
DISABLED
PART A-HOSPITAL INSURANCE FOR THE AGED AND DISABLED

*

*

*

*

*

*

*

PAYMENT TO PROVIDERS OF SERVICES

SEc. 1815. (a)

*

* *

*

*

*

*

*

*

*

*

*

*

*

*

*

*

(c) Any payment for a service, which under the provisions of this title
may be made directly to a pro~id_er of service furnishing such service, may
TfOt be .made to a person cla~mmg such payment under an assignment,
~nc~ud~ng a pow_er of attorney (other: than an assignment to a governmental
enMy or establwhment, or an ass~gnment established by or pursuant to
the order of a court of competent jurisdiction from the provider of service
furnishing such service); but nothing in this subsection shall be construed
to preclude any agent, of the prom~der of service furnishing such service
from receiving any such payment, ij (but only if) such agent does s~
pursuant to an agency agreement under which the compensation to be paid
t~ the agent for his services for or in connection with the billing or collectwn of CfrL_Y such payment is unrelated (directly or indirectly) to the amount
of the. bill~ng or payment (or the aggregate of similar billings or payments),
and ~s not dependent upon the actual collection of any such payment (or
the aggregate of such payments).
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PART B-8uPPLEMENTARY MEDICAL INSURANCE BENEFITS FOR THE
AGED AND DISABLED

*

*

*

*

*

*

*

*

*

*

*

USE OF CARRIERS FOR ADMINISTRATION OF BENEFITS
SEc. 1842. (a)

*

***

*

*

. (b) (5) No payment under this part for a service provided to any
mdividual shall (except as provided in section 1870) be made to anyone
other than such individual or (pursuant to an assignment described in
subparagraph (B)(ii) of paragraph (3)) the physician or other person
who provided the service, except that payment may be made (A)
to the employer of such physician or other person if such physician or
other person is required as a condition of his employment to turn over
his fee for such service to his employer, or (B) (where the service was
provided in a hospital, clinic, or other facility) to the facility in which
the service was provided if there is a contractual arrangement between
such physician or other person and such facility under which such
facility submits the bill for such service. Any payment for a service,
which under the provisions of the preceding sentence may be made
directly to the physician or other person furnishing such service, may
1fOt be .made to a person claiming such payment under an assignment,
~nclud~ng a power of attorney (other than an assignment to a governmental entity or establishment, or an assignment established by or pursuant to the order of a court of competent jurisdiction from such physician
or other person furnishing such service); but nothing in this paragraph shall be construed to preclude an agent, of the physician or other
person furnishing the service, from receiving any such payment, if (but
only if) such agent does so pursuant to an agency agreement under which
the compensation to be paid to the agent for his services for or in connection
with the billing or collection of any such payment is unrelated (directly or
indirectly) to the amount of the billings or payments (or the aggregate of
similar billings or payments), and is not dependent upon the actual collection of any such payment (or the aggregate of such payments).

*

*

*

*

*

*

*

PART a-MiscELLANEous PRovisiONs

*

*

*

*

*

*

*

DEFINITION OF SERVICES, INSTITUTIONS, ETC.
SEc. 1861.

*
(W)(1)

*

* * *

*

*

*

*

*

*

*

*

*

•

ARRANGEMENTS FOR CERTAIN SERVICES

***

*

•

(2) Utilization review activities conducted, in accordance with the
requirements of the program established under part B of title XI of
the Social Security Act with respect to services furnished by a hospital

•

to patients insured under part A of this title or entitled to have payment made for such services under Part B of this title or under a State
plan approved under title V or XIX, by a Professional Standards
Review Organization designated for the area in which such hospital is
located shall be deemed to have been conducted pursuant to arrangements between such hospital and suc;h organization under which such
hospital is obligated to pay to such organization, as a condition of
receiving payment for hospital services so furnished under this part or
under such a State plan, such amount as is reasonably incurred and
requested (as deterinined under regulations of the Secretary) by such
organization in conducting such review activities with respect to services furnished by such hospital to such patients.

*

*

*

*

*

*

•

PENALTIES
SEc. 1877. (a) Whoever(1) knowingly and willfully makes or causes to be made any
false statement or representation of a material fact in any application for any benefit or payment under this title,
(2) at any time knowingly and willfully makes or causes to be
made any false statement or representation of a material fact for
use in determining rights to any such benefit or payment,
(3) having knowledge of the occurrence of any event affecting
(A) his initial or continued right to any such benefit or payment,
or (B) the initial or continued right to any such benefit or payment of any other individual in whose behalf he has applied
for or is receiving such benefit or payment, conceals or fails to
disclose such event with an intent fraudulently to secure such
benefit or payment either in a greater amount or quantity than
is due or when no such benefit or payment is authorized, or
(4) having made application to receive any such benefit or
payment for the use and benefit of another and having received it,
knowingly and willfully converts such benefit or payment or any
part thereof to a use other than for the use and benefit of such
other person,
shall be guilty of a [misdemeanor] felony and upon conviction thereof
shall be fined not more than [$10,000] $25,000 or imprisoned for not
more than [one year]five years, or both.
(b) Whoever furnishes or arranges for the furnishing of items or
services to an individual for which payment is or may be made under
this title and who solicits, offers, or receives any(1) kickback or bribe (in cash or in kind) in connection with
the furnishing or arragnement for the furnishing of such items or
services or the making or receipt of such payment, or
(2) [rebate of any fee or charge] rebate of any fee, charge, or
portion of any payment in cash or in kind for referring any such
individual to another person for the furnishing or arrangement
for the furnishing of such items or services,
shall be guilty of a [misdemeanor] felony and upon conviction thereof
shall be fined not more than [$10,000] $25,000 or imprisoned for not
more than [one year] five years, or both.
(c) Whoever knowingly and willfully makes or causes to be made,
or induces or seeks to induce the makmg of, any false statement or
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representation of a material fact with respect to the conditions or
operation of any institution or facility in order that such institution
or facility may qualify (either upon initial certification or upon
recertification) as a hospital, skilled nursing facility, or home health
agency (as those terms are defined in section 1861), shall be guilty of
a [misdemeanor] felony and upon conviction thereof shall be fined
not inore than [$2,000] $25,000 or imprisoned for not more than
[6 months] five years, or both.

*

*

*

*

*

*

TITLE XIX-GRANTS TO STATES FOR MEDICAL ASSISTANCE PROGRAMS

*

*

*

*

*

*

*

STATE PLANS FOR MEDICAL ASSISTANCE

SEc. 1902. (a)

*

***

*

*

*

*

*

*

(32) provide that (A) no payment under the plan for any care or
service provided to an individual by a physician, dentist, or other
individual practitioner shall be made to anyone other than such
individual or such physician, dentist, or practitioner, except that
payment may be made [(A)] (i) to the employer of such physician,
dentist, or practitioner if such physician, dentist, or practitioner
is required as a condition of his employment to turn over his fee for
such care or service to his employer, or [(B)] (ii) (where the care or
service was provided in a hospital, clinic, or other facility) to the
facility in which the care or service was provided if there is a contractual arran~ement between such physician, dentist, or practitioner
and such facility under which such facility submits the bill for such
care or service, and (B) any payment for a service, which may be made
directly to the physician or other person furnishing such service, may not
be made to a person claiming such payment under an assignment, including
a power of attorney (other than an assignment to a governmental entity or
establishment, or an assignment established by or pursuant to the order of a
court of competent jurisdiction from such physician or other person
furnishing such service); but nothing in this paragraph shall be construed
to preclude any agent, of the physician or other person furnishing the
service, from receiVing any such payment, if (but only ij) such agent does
so pursuant to an agency agreement under which the compensation to be
paid to the agent for his services for .or in connect~on with ~he _billing
and/or collection of any such payment~ unrelated (dtrectly or tndtrectly)
to the amount of the payment (or the aggregate of similar billings and/or
payments) and is not dependent upon the actual collection of any such
payment (or the aggregate of such payments);

*

*

*

*

*

*

*

TITLE XIX-GRANTS TO STATES FOR MEDICAL ASSISTANCE PROGRAMS

*

*

SEc. 1902. (a)

***

*

*
*

•

*

*

*

*

*

*

*

[(g) NotWithstanding any other provisions of this title, a State plan
for medical assistance must include a consent by the State to the
exercise of the judicial power of the United States in any suit brought
against the State or a State officer by or on behalf of any provider of
services (as defined in section 1861 (u)) with respect to the application
of subsection (a)(13)(D) to services furnished under such plan after
June 30, 1975, and a waiver by the State of any immunity from such a
suit conferred by the 11th amendment to the Constitution or otherwise.]

*

*

*

*

SEc. 1903. (a)

***

*

*

*

*

*

*

*

*

*

*

[(1) Notwithstanding any oth~r proVIsion of this section, the
amount payable to any State under this· section with respect to any

quarter beginning after December 31, 1975, shall be reduced by 10 percentum of the amount determined with respect to such quarter under
the preceding provisions of this section if such State is found by the
Secretary not to be in compliance with section 1902(g).]

*

*

*

*

*

*

*

PENALTIES

SEc. 1909. (a) Whoever(1) knowingly and willfully makes or causes to be made any
false statement or representation of a material fact in any application for any benefit or payment under a State plan approved
under this title,
(2) at any time knowingly and willfully makes or causes to
be made any false statement or representation of a material fact
for use in determining rights to such benefit or payment,
(3) having knowledge of the occurrence of any event affecting
(A) his initial or continued right to any such benefit or payment,
or (B) the initial or continued right to any such benefit or payment of any other individual in whose behalf he has applied for or
is receiving such benefit or payment, conceals or fails to disclose
such event with an intent fraudulently to secure such benefit or
payment either in a greater amount or quantity than is due or
when no such benefit or payment is authorized, or
(4) having made application to receive any such benefit or
payment for the use and benefit of another and having received it,
knowingly and willfully converts such benefit or payment or any
part thereof to a use other than for the use and benefit of such
other person,
shall be guilty of a [misdemeanor] felony and upon conviction thereof
shall be fined not more than [$10,000] $25,000 or imprisoned for not
more than [one year] .five years, or both.
(b) Whoever furnishes or arranges for the furnishing of items or
services to an individual for which payment is or may be made in
whole or in part out of Federal funds under a State plan approved
under this title andwho solicits, offers, or receives any(1) kickback or bribe in cash or in kind in connection with the
furnishing or arrangement for the furnishing of such items or
services or the making or receipt of such payment, or
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(2) [rebate of any fee or charge] rebate of any fee, charge, or
portion of any payment, in cash or kind, for referring any such
individual to another person for the furnishing or arrangement for
the furnishing of such items or services shall be guilty of a [misdemeanor] felony and upon conviction thereof shall be fined not
more than [$10,000] $25,000 or imprisoned for not more than
[one year] .five years, or both.
(c) Whoever knowingly and willfully makes or causes to be made,
or induces or seeks to induce the making of, any false statement or
a presentation of a material fact with respect to the conditions or
operation of any institution or facility in order that such institution
or facility may qualify (either upon initial certification or upon recertification) .as a hospital, skilled nursing facility, intermediate care
facility, or home health agency (as those terms are employed in this
title) shall be guilty of a [misdemeanor] felony and upon conviction
thereof shall be fined not more than [$2,000] $25,000 or imprisoned
for not more than [6 months] 5 years, or both.

*

*

*

*
0

*

*

*

H. R. 12961

RintQ!,fonrth «tongrtss of tht tlnittd ~tatts of 5!mttica
AT THE SECOND SESSION

Be&rm and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and sevent:r·s~

To amend the Social Security Act to repeal the requirement that a State's plan
for medical assistance under title XIX of such Act include a provision giving
consent of the State to certain suits brought with respect to payment for
inpatient hospital services.

Be it enacted by the Senate UJtUl, Home of Represe'fliatives of the
United States of America in Congress assembled, That subsection (g)
of section 1902 of the Social Security Act and subsection (1) of section
1903 of such Act are repealed.
SEc. 2. The amendments made by the first section shall take effect
as of January 1, 1976.

Speaker of the HoU8e of Representatives.

Vice Pre&ident of the United States and
President of the Senate.

