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ACTION

THE WHITE HOUSE
WASHINGTON

Last Day: October 20

MEMORANDUM FOR

THE PRESIDENT ·

FROM:

JIM

SUBJECT:

H.R. 1142 - Tax Code Amendments

CANNON~

Attached for your consideration is H.R. 1142, sponsored by
Representative Waggonner.
The enrolled bill would:
Provide a special tax deduction for certain care and
maintenance expenditures of a cemetery "perpetual
care fund";
Postpone the effective date of three administrative
provisions of the Tax Reform Act of 1976 from December
31, 1976 to February 28, 1977. These provisions regard
jeopardy and termination assessments, administrative
summons and minimum exemptions from levies for taxes
on wages, salaries, or other income;
Amend the Internal Revenue Code to permit the deposit
of certain fees into a separate account used to
reimburse the Internal Revenue Service for costs incurred.
A detailed explanation of the provisions of the enrolled bill
is provided in OMB's enrolled bill report at Tab A.
OMB, Max Friedersdorf, Counsel's Office (Kilberg), Bill
Seidman, Alan Greenspan and I recommend approval of the
enrolled bill.
RECOMMENDATION
That you sign H.R. 1142 at Tab B.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503
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MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill H.R. 1142 - Tax Code Amendments
Sponsor - Rep. Waggonner (D) Louisiana

Last Day for Action
October 20, 1976 - Wednesday
Purpose
Provides a special tax deduction for certain care and
maintenance.expenditures of a cemetery "perpetual care
fund"; postpones the effective date of three administrative provisions of the Tax Reform Act of 1976 from December
31, 1976 to February 28, 1977; and amends the Internal
Revenue Code to permit the deposit of certain fees into
a separate account used to reimburse the Internal Revenue
Service (IRS) for costs incurred.
Agency Recommendations
Office of Management and Budget

Approval

Department of the Treasury
Department of Justice

Approval
Approval

Discussion
Cemetery Perpetual Care Funds
H.R. 1142 would allow a deduction for a cemetery perpetual
care fund, taxable as a trust, which is created by a taxable cemetery corporation for the care and maintenance of
cemetery property. The deduction would be limited to
amounts distributed by the fund for the care and maintenance of gravesites purchased from the corporation in
prior tax years pursuant to a legal obligation. However,
the deduction is, limited to $5 times the number of gravesites previously sold.
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The effect of the proposed change would be to allow the
perpetual care funds to deduct same portion of their
distributions to the cemetery companies in computing their
taxable income as if the cemetery companies were beneficiaries. The distributions will be includable in the
gross income of the cemetery companies.
The estimated annual revenue loss is $10 million.
does not object to this provision.

Treasury

In its attached views letter, however, Justice notes its
concern that the proposed changes would be retroactive to
January 1, 1964, and would "only encourage taxpayers generally to seek retroactive legislation for their personal
benefit." While we would agree as a general proposition
that retroactive tax relief is undesirable, in fact the
Internal Revenue Service has not imposed any tax in these
cases in the past. Thus, H.R. 1142 in effect would simply
forestall any revenue collections for the prior years.
Tax Reform Act Amendments
The amendments to the recently-enacted Tax Reform Act of
1976 would delay the effective date of three administrative
provisions (regarding jeopardy and termination assessments,
administrative summons, and minimum exemptions from levies
for taxes on wages, salaries, or other income) from
December 31, 1976 to February 28, 1977, thereby giving
the Internal Revenue Service more time to implement these
provisions of the new law.
Internal Revenue Code Amendments
Finally, the enrolled bill would amend the Internal Revenue
Code to permit payments from the public, covering the cost
of making available information regarding IRS private letter
rulingsand determinations, to be deposited into a separate
account used to reimburse IRS for costs incurred. Procedures
for making such information available to the public,
including the imposition of fees, were set forth in the
Tax Reform Act of 1976.

~~f-James T. Lynn
Director

Enclosures
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THt: WHITE HG.USE
ACTION MEMORANDUM

Da.te:

Time:

er 12

FOR ACTION:

LOG NO.:

WASIIlNGTON

83

Paul Leach · ../
oc (for infdrma.tion): Jack tarsh
Bill Seidman ~~~
Ed Schmults
Alan Greenspan
Steve McConahey. ,/t::<......
~x ~riedersdorf~

Bobbie

Ki1berg~

FROM THE STAFF SECRETARY
DUE: Date:

October 15

Time:soopm

SUBJECT:

H.R.ll42-Tax Dode Amendments

ACTION REQUESTED:
_ _ For Necessa.ry Action

_ _ For Your Recommendations

_ _ Prepare Agenda. and Brief

_ _ Dra.ft Reply

~For Your Comments

_ Dra.ft Remarks

REMARKS:

please return to judy johnston,ground floor west wing

,

PI~~CH

THIS COPY TO MATERIAL SUBMITTED.

If 1.0-I.J ~e a.ny questions or if you anticipate a.
delCiy in ~ittinq ihe requirec:l ma.teria.l, please
telephone fh~ Sta.ff Secretary immediately.

K. R. COLE, JR.
For the President

DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

20220

ASSISTANT SECRETARY

OCT 071976
Dear Sir:
This is in response to your request for the views of the Treasury
Department on the enrolled bill H.R. 1142.
Section one of the enrolled bill would amend section 642 of the Code
(relating to special rules for credits and deductions of estates and trusts)
to provide for the taxation of certain distributions by cemetery perpetual
care funds. In general, perpetual care funds are created as irrevocable
trusts under State law or in accordance with the by-laws and contracts
of a cemetery company. They are funded out of a percentage of the gross
receipts from the sale of burial lots and crypts. The income from this
set aside is applied to the perpetual care and maintenance of the cemetery,
burial lots and mausoleum crypts.
Under present law, it has been the position of the Internal Revenue
Service (at least since 1964) that perpetual care funds, when established
by a taxable cemetery, are subject to the tax imposed by section 641 of
the Code. It is held that such trusts are not exempt from taxation since
they are discharging an essential function of the profit-making cemetery
companies, e. g., maintaining the cemetery, burial lots and crypts.
Thus, net earnings of the trusts inure to the benefit of the cemetery
companies or their shareholders. See Revenue Ruling 64-127, 1964-2
C.B. 153.
In computing the taxable income of a simple trust there is allowed,
under section 651 (a) of the Code, a deduction for the income which is
required under the terms of the trust instrument to be distributed
currently to beneficiaries. In computing the taxable income of a complex trust, there is allowed under section 661 (a) as a deduction for
distributions to beneficiaries, the sum of income for the taxable year
which is required to be distributed currently and any other amounts
properly paid or credited or required to be distributerd for such taxable
year. However, before a deduction can be allowed in either case it is
a necessary prerequisite that there be a beneficiary as the object of
the trust•s bounty.

,

- 2 With respect to perpetual care funds of for-profit cemeteries~ it
is the position of the Service, based on certain State court decisions,
that such funds do not have a particular beneficiary as the object of the
trust bounty and, therefore, are not entitled to a section 651 or 661
deduction in computing taxable income. More specifically, it is held
that the benefit of the trust is diffused. The owner of the lot is benefited in the sense that it is technically his property which is maintained;
the cemetery companies are benefited since the trusts undertake to
maintain the cemeteries in a marketable condition; and, the public is
benefited in that the cemeteries~ when fully occupied, are to be perpetually maintained in an attractive state without the need for public
expenditures for such a purpose. However, none of these classes have
a sufficiently direct, pecuniary or ascertainable interest in the trust
to justify saying that they are the objects of the trust bounty.
Consistent with this position, the Service has also held that the
income of perpetual care funds of for-profit cemeteries is not paid or
permanently set aside for a charitable purpose and~ thus. is not
deductible under section 642(c) of the Code in computing the net income of such trust. See Revenue Ruling 58-190, 1958-1 C. B., 15.
Section one of enrolled bill H. R. 1142 would amend section 642
of the Code to provide that amounts paid by a cemetery perpetual care
fund which is created pursuant to local law by a taxable cemetery
corporation and which is treated as a trust shall be considered distributions (solely for purposes of sections 651 and 661) to the cemetery
company. However, the amount deductible as a distribution is limited
to a maximum of $5 times the aggregate number of cemetery gravesites
which have been purchased from the cemetery corporation before the
beginning of the taxable year of the trust.
The effect of the proposed change would be to allow the perpetual
care funds to deduct some portion of their distributions to the cemetery
companies in computing their taxable income as if the cemetery companies
were beneficiaries. However, it is also intended that the distributions
to the cemetery companies, while includable in their gross income, will
not have the same character in the hands of these companies as in the
hands of the trust. Thus, distributions to the cemetery companies of
capital gains realized by the trusts would be treated as ordinary income
when received by the companies. In addition, the amendment to section
642 is to take effect on October 1, 1977, but is to apply to amounts paid

,
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during taxable years ending after December 31, 1963. The retroactive
effective date provision relates to the year in which the Service first
gave notice of its position regarding the tax treatment of perpetual care
funds of for-profit cemeteries.
The purpose of the bill is to establish that these trusts do have
ascertainable beneficiaries. among them the public and that. as a matter
of tax policy. the income earned by these trusts should not be subject
to tax so long as their income is dedicated toward the perpetual maintenance of cemeteries rather than for the exclusive benefit of the
cemetery companies.
On February 26, 1976, the Treasury Department advised the Ways
and Means Committee that it did not oppose the proposed amendment
to section 642.
Section two of the enrolled bill changes the effective dates of three
administrative provisions contained in the Tax Reform Act of 1976
and amends section 7809 of the Code, relating to deposit of collections.
Section 1204(d) of the Act (relating to jeopardy and termination assessments). section 1205(c) of the Act (relating to administrative summons)
and section 1209(e) of the Act (relating to minimum exemption from levy
for wages. salary. and other income) are each amended by substituting
"February 28, 1977 11 for "December 31, 1976". These changes were
made at the request of the Internal Revenue Service which needed additional time to implement the new provisions.
The amendment of section 7809(c) of the Code represents a technical
amendment which provides for the deposit of collections directly into
the Treasury from work or services performed pursuant to section 6110
of the Code (relating to public inspection of written determinations).
The Treasury Department recommends that the President approve
H. R. 1142.
Sincerely yours.

Charles M. Walker
Assistant Secretary
Director. Office of Management and Budget
Attention: Assistant Director for
Legislative Reference, Legislative
Reference Division
Washington. D. C. 20503
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A'ISIS!ANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

ltpart•tnt of Jwditt
lludp~.···· 28530
October 6, 1976

Honorable James T. Lynn
Director, Office of
Management and Budget
Washington, D. C. 20503
Dear Mr. Lynn:
In compliance with your request, I have examined a facsimile of the
enrolled bill (H.R. 1142) 11 To amend the Internal Revenue Code of 1954 to
provide for a distribution deduction for certain cemetery perpetual care
funds, to modify the effective dates of certain provision of the Tax
Reform Act of 1976, and for other purposes."
Section 1 of the bill would amend Section 642 of the Internal Revenue
Code of 1954 to allow a deduction for a cemetery perpetual care fund,
taxable as a trust, which is created by a taxable cemetery corporation
for the care and maintenance of cemetery property. The deduction would
be limited to amounts distributed by the fund for the care and maintenance
of gravesites purchased from the corporation in prior tax years pursuant
to a legal obligation. However, the deduction is limited to $5 times the
number of gravesites previously sold.
We have no objection to this provision from a substantive standpoint.
unsuccessfully defended Graceland Cemetery Improvement Fund v. United
States, 515 F. 2d 763 (Ct. Cl., 1975), where the Court held that deduct1ons
for similar purposes were allowable to a corporate care fund. The legislation would reverse the current position of the Internal Revenue Service
and extend analogous treatment to care funds taxable as trusts. While we
have no objection to legislative reversal of the Service 1 s position, we
are troubled by the fact that the bill would make the reversal retroactive
to January 1, 1964. This aspect of the legislation can only encourage
taxpayers generally to seek retroactive legislation for their personal
benefit.

we

Section 2 of the bill would extend to February 28, 1977, the effective
dates of Tax Reform Act of 1976 Sections 1204 (relating to jeopardy and
termination assessments), 1205 (relating to administrative summons) and
1209 (relating to exemptions from levy). It would also amend Section
7809(c) of the Internal Revenue Code, relating to the maintenance of a
separate account which may be used to reimburse appropriations for the
costs of certain work or services, by including work or services performed
pursuant to Section 6110 of the Code concerning public inspection of written
determinations.

- 2 -

Although we defer to the Treasury Department as to Section 1
of the bill, we feel that Section 2 is of such importance,
particularly the deferral of the effective date of Section 1205
of the Tax Reform Act of 1976, that the bill should receive
Executive approval.

Michael M. Uhlmann
Assistant Attorney General
Office of Legislative Affairs
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THE WHITE :HtiUSE
ACTION MEMORANDUM

Da.te: October 12
FOR ACTION:

.LOG NO.:·

WASIIINOTOH':

'l'lme:

•.

Paul Leach
Bill Seidman
Alan Greenspan
Max Friedersdorf
Bobbie Kilberg .....

830pm

cc (for infdrma.tion): Jack Marsh

Ed Schmults
Steve McConahey

/''C)~

FROM THE STAFF SECRETARY

DUE: Da.te:

October 15

Time:SOOpm

SUBJECT:

H.R.ll42-Tax Code Amendments

ACTION REQUESTED:
-

For Necessa.ry Action

_For Your Recommenda.tions

- - Pzepa.re Agenda. a.nd Brief

-

Dra.ft Reply

__.!£ For Your Comments

_

Dra.ft Rema.rks .

.REMARKS:

please return to judy johnston,ground floor west wing

,

.. PLEASE ATTACH THIS COPY TO MAT£RIAL SUBMITTED.
If you hove a.ny questions or if you cnticipc.ta Q;
dela.y in submitting the :required mc:derio.l. pl.c.t.lephone the Stalf Secretary im.med.iatti.y.

J'~s ll.. Cannon

•

lc:r the I'rosident
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FOR ACTION:
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WASiliNOTON.;
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Max Friedersdorf
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830pm

cc (for information):

Jack Marsh
Ed Schmults
Steve McConahey

FROM THE STAFF ·sECRETARY

DUE: Date:

October 15

Time:soopm

SUBJECT:

H.R.ll42-Tax Code Amendments

ACTION REQUESTED:
- - For Necessary Action

_For Your Recommendations

-Prepare Agenda. and Brie£

-Draft Reply

~For Your Comments

--Draft Rema.rka

REMARKS:

please return to judy johnston,ground floor west wing

,

.. PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
If you have o.ny questions or if you anticipate a.
delay in submitting the required material, please
telephone the Staff Secretary immediately.

•
JCUtJes Jl. Cannon

For the Prosident
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'l'ime:

FOR ACTION:
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Steve McConahey
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Bill Seidman
Alan Greenspan
Max Friedersdorf
Bobbie Kilberg
FROM THE STAFF SECRETARY
DUE: Date:

October 15

830pm

Time:soopm

SUBJECT:
B.R.ll42-Tax Code Amendments

ACTION REQUESTED:
--For Necessa.zy Action

_For Your Recommendations

- - Prepare Agenda and Brie£

- - Dro.ft Reply

~For Your Comments

-

DJ:aft Remarks

REMARKS:

please return to judy johnston,ground floor west wing
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PLEASE A'M'ACH THIS COPY TO MATERIAL SUBMITTED.
If you have any questions or if you anticipate a
, delay in submitting the required material, please
telephone the Staff Secretary immediately.

lames .II. Cannon

70r the President
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FROM THE STAFF SECRETARY
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October· 15"

SUBJECT: ·

H.R.ll42-Tax Code Amendments

ACTION REQUESTED:
--For Necessary Action

_ _ For Your Recommendations

_ '·_·· _ P~pare Agenda and Brie£

--Draft Reply

~For Your Comments

--Draft Remarks

REMARKS:

please return to judy johnston,ground floor west wing
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PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
If you have any questions or if you anticipate a
delay in submitting the required material, please
telephone the Staff Secretary immediately.

•
James ll. Cannon

lor the President

EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL. OF ECONOMIC ADVISERS
WASHINGTON, D.C. 20506

October 14,

1976

MEMORANDUM FOR JAMES M. CANNON
FROM:

PAUL W. MACAVOY, Acting Chairman~

This is in response to your request for the views
of the Council of Economic Advisers on Enrolled Bill
H. R. 1142, "Tax Code Amendments".
This bill clarifies the definition of a beneficiary
in the case of cemetery perpetual care funds and therefore
allows them to take advantage of the deductions from income
granted to other irrevocable trusts. Although there is an
estimated revenue loss of $10 million annually, this
provision makes the tax treatment of trust income more
equitable. The bill also delays for two months the
effective date of three administrative provisions of
the Tax Reform Act of 1976, and amends the Internal
Revenue Code to permit deposit of certain fees from the
public into a separate account which will be used to
reimburse IRS for costs incurred.
The Council of Economic Advisers recommends that
the President approve H. R. 1142.
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94TH CoNGRESS } HOUSE OF REPRESENTATIVES {
REPORT
~d Session
No. 94-1344

TAX TREATMENT OF CEMETERY PERPETUAL CARE
FUND TRUSTS

JuLY 19, 1976.-Committee of the Committee of the Whole House on the State

of the Union and ordered to be printed

Mr. ULLMAN, :from the Committee on Ways and Means,
submitted the :following

REPORT
[To accompany H.R. 1142]

The Committee on Ways and Means, to whom was referred the bill
(H.R. 1142) to amend the Internal Revenue Code of 1954 to provide
:for a distribution deduction :for certain cemetery perpetual care fund
trusts, having considered the same, reports :favorably thereon without
amendment and recommends that the bill do pass.
I. SuMMARY

The bill provides a special ·deduction in computing the income of
a cemetery "perpetual care :fund" :for amounts expended by the :fund
:for the care and maintenance of cemetery property in which interment rights have been sold. In order to qualify as a "perpetual care
:fund" under this provision, the :fund must be a trust established pursuant to localla w by a taxable cemetery :for the care and maintenance
of the cemetery. The deduction allowed is to be the amount actually
distributed during the year :for such care and maintenance (but not
more than $5 per gravesite).
II. GENERAL STATEMENT
Present law
Perpetual care :funds generally are created as irrevocable trusts
under State law or in accordance with the by-laws and contracts of
cemetery companies. They are :funded out of a percentage of the gross
receipts from the sale of burial lots and crypts. The income of such
a trust is applied to the perpetual care and maintenance of the cemetery, burial lots, and mausoleum crypts.
The position of the Internal Revenue Service (at least since 1964)
ib that a perpetual care :fund trust established by a taxable cemetery
57-006
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is subject to tax. 1 The Service has also conclu~ed that ~he. deduction
allowed to trusts for income distributed to thmr beneficiaries (under
sec. 651 or 661) is not to bP allmyed to perpet~ml care fun~s ~ecau~e
>'Uch funds do not have any specific beneficiaries. ~he ~ervwe s position in this regard is that the benefit of the trust IS diffused a~o~g
the owners of' the lot, the cemetery companies, and the pubhc m
general.
The Court of Claims recently held ( Graceland Cemetery lmpro'?ement Fund v. U.S., 515 F. 2d 763 (Ct. Cl. 1975)) that a corporatiOn
formed for the perpetual care of a taxable cemetery was not ~xempt
from Federal income tax (under sec. 501 (c) ( 13) ) , but was entitled to
deduct as ordinary and necessary business expenses all payments made
for cemetery care and upkeep.
General rea8ons fm· cha11ge
Pursuant to State law. (in most cases) or legally enforceable by-laws
and contracts (in the other cases), many perpetual care ~unds make
regular distributions to taxable cemetene~ for the exclusiVe purpose
of the care and maintenance of the gr~vcsites o_f such ce~et~nes. The
Service's position is that the deductiOn for mcome distributed to
beneficiaries of trusts is not allowable to perpetual care funds because
they do not have any ascertainable beneficiaries.
Because distributions by perpetua.l care funds ~or the p:urpose of
the care and maintenance of grayes!tes are ess:ntially eqmv~lent to
distributions on behalf of benefiCianes (graveSite owners, heirs, and
general public) the committee b~~iev:s tl~at a limited deduction should
be allowed with respect to such cnstnbutlons.
• Explanation of bill
The bill amends one of the trusts and estates income tax provisions
(sec. 642) of present law to provide a deduction :for amo~ts distributed by perpetual care fund trusts :for the care and mamtena~ce .of
gravesites. The deduction allowed is to be the amount actually distributed during the year for such care and maintenance (but ~ot more
than $5 per gra ve~ite). Since perpetual ct;.re :funds are established for
the care of gravesites that have been previOusly sold by cemetery companies, the deduction for a; taxable year is to apply only for amounts
distributed to such compamcs for the care of gravesites sold before that
taxable year. For the same ~e~on, .the deductions are to be _available
only with respect to those distr!butwns for the care and mam~ena~ce
of gravesites with respect to which the fund actually has an obhgatwn
of care and maintenance.
It is the committee's intent that the deduction be allowed only to the
extent that the cemetery company actually expends the funds received
for the care and maintenance of gravesites. Thus, if the cemetery
company were to apply the funds received, for instance, to the payment of officer's salaries, the perpetual care fund trust, to that extent,
would not be entitled to a distribution deduction.
The bill provides that the above-described payments by a perpetual care fund trust are to be treated as distributions "solely for purposes of sections 651 and 661." As a result, in general, the gravesite

owners, heirs, and general public are not to ~e t_rea~d ~ tru~t beneficiaries who would be required to take the distnbutw.ns mto mcome.
Since the taxable cemetery company is not the beneficiary of the perpetual care fund trust, the bill does not change the treatment of the
receipt of such amounts by the taxable cemetery company. Consequently such an amount is to continue to be taxable to the cemetery
company as ordinary income (sec. 61) and is not to be treated as a
trust distribution in the hands of the cemetery company (sees. 652
and 662). For example, even though the perpetual care fund makes
a distribution out of dividend income, tax-exempt interest, or longterm capital gains the cemetery company is to include in income the
total amount, with~ut regard to the dividends received deduction, the
exclusion of tax-exempt interest, and the deduction for half of longterm capital gains.
The provisions described above apply to a ce~et;ery care fund only
if the fund is taxable as a trust and thene only If It was created pursuant to local law by a taxable cemetery corporation f?r the care and
maintenance of cemetery property. The ~oc~ll~w. reqmrement ~la:tes
to the governing law of the relevant JUrisdiCtiOn (State, distriC~
county, parish, city, etc.),. and may take the form of a statute, ordinance, court-created doctrme, or other governmental rule.
Effective date
The amendment is to apply to amounts distributed during taxable
years ending after December 31, 1963. The effective date provision reiates to the year in which the Service issued the ruling described
above regarding the tax status of perpetual care funds of taxable
cemeteries.

1 In Rev. Rul. 64-'-217 ( 1964-2 CB 1,53), the Service ruled that a perpetual care fund,
the income of which is distributed to a profitmaking cemetery company for use in connection with the maintenance of cemetery sites and burial lots. is not entitled to exemption
from Feq!lral income tax under section 501(c) (13).
H.R.
1344

..

III. EFFECT oF THE BILL oN THE REVENUES AND VoTE oF THE
CoMMITTEE IN REPORTING THE BILL
In compliance with clause 7 of Rule XIII of the Rules of the House
of Representatives, the following statement is made relative to the
effect of this bill on the revenues. Your committee estimates that the
bill will reduce tax liability by $10 million per year. The revenue effect
pertaining to taxable years ending after Deoember 31, 1963, and beginning before January 1, 1976, cannot be estimated with any degree of
accuracy. In any event, it is understood that the Internal Revenue
Service had not been collecting tax in these cases in the past, which
means that the bill in effect would forestall any revenue collections for
the prior years. The Treasury agrees with this estimate.
In compliance with clause 2(1) (2) (B) of Rule XI of the Rules of
the House of Representatives, the following statement is made concerning: the vote by the committee o;n the motion to report the bill.
This bill was ordered reported by voice vote.
IV. OTHER MATTERs REQUIRED To BE DiscussED UNDER HousE RuLEs
In compliance with clause 2(1) (3) of Rule XI of the Rules of the
House of Representatives, the following statements are made:
With respect to subdivision (A), relating to oversight findings, it
was as a result of your committee's oversight activity concerning the
tax treatment of nonexempt perpetual care fund trusts that it conH.R.1344
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eluded that the provisions '?f this bill a;re ~pp~opriate to allow limited
deductions for care and mamtenance d1str1but10ns.
With respect to subdivision (B), after consultation with the Director of the Congressional Budget Office, your committee states that the
changes made to existing law by this bill involve no new budget authority or new or increased tax ex_penditures.
With respect to subdivision (C), ~he Director of tJ:e Congression~l
:Budget Office has not made an estimate or companson of the estimates of the cost of H.R. 1142, but has examined th~ committee's
estimates and agrees with the methods and the dollar estrmates result~th~h~
.
With respect to subdivision (D), your committee ady1ses that no
oversight findings or recommendations have been subm1tted to your
comiDlttee by the Committee on Government Operations with respect
to the subject matter of H.R.1142.
• In compliance with clause 2(1) (4) of rule XIof the Rules of the
House of Representatives, your com~tt~ stat~ that the en~tment
of this bill is not e~ected to have an mflatlonary 1mpact on prices and
costs in the operation of the national economy.
V. CHANGES

IN

EXISTING LAw MADE BY THE BILL, AS REroRTED

In compliance with clause 3 of rule XIII of the Rules of tJie House
of Representatives, changes in existing law made by the b1ll, as reported, are shown as follows (existing l~w P!opo~d .to ~e OD}i~ed
is enclosed in black brackets, new matter 1s prmted m 1tallc, ex1stmg
law in which no change is proposed is shown in roman) :
INTERNAL REVENUE CODE OF 1954

*

*

*

SUBTITLE A-INCOME TAXES

•
•
*
*
*
*
*
CHAPTER 1-NORMAL TAXES AND SURTAXES
•
•
•
•
•
•
•
Subchapter· J-.Estates, Trusts, Beneficiaries, and
Decedents
•

*

*

*

*

*

*

PART I-ESTATES, TRUSTS, AND BENEFICIARIES

*

"'

*

*

*

*

•

Subpart A-General Rules for Taxation of Estates and Trusts

*

*

*

*

*

•
H.R.li!H

SEC. 642. SPECIAL RULES FOR CREDITS AND DEDUCTIONS.

(a) CREDITS AGAINST TAx.(1) PARTIALLY TAX-EXEMPT INTEREST.-An estate or trust shall
be anowed the credit against tax for partially tax-exempt interest
pr?vided by section 35 only in respect of so much of such interest
as 1s not properly allocable to any beneficiary under section 652 or
662. I:f the estate or trust elects under section 171 to treat as
amoritizable the premium on bonds with respect to the interest
on which the credit is allowable under section 35, such cred1t
(whether allowable to the estate or trust or to the beneficiary)
shall be reduced under section 171 (a) ( 3).
(2) FoREIGN TAXES.-An estate or trust shall be allowed the
cred}t against tax for taxes imposed by foreign countries and possessw.ns of the Umted States, to the extent allowed by section 901,
only 1n respect of so much of the taxes described in such section as
is not properly allocable under such section to the beneficiaries.
(3) POLITICAL CONTRIBUTIONS.-An estate or trust shall not be
allowed the credit against tax for political contributions provided
by section 41.
(b) DEDUCTION FOR PERSONAL EXEMPTION.-An estate shall be allowed a deduction of $600. A trust which, under its governing instrument, is required to distribute all of its income currently shall be
allowed a deduction of $300. All other trusts shall be allowed a de~uction of $100. ~he deductions allowed by this subsection shall be in
heu of the deductions allowed under section 151 (relating to deduction
for personal exemption).
(c) DEDUCTION FOR AMouNTS PAID OR PERMANENTLY SET Asm:m
}<'OR A CHARITABLE PURPOSE.( 1) GENERAL RULE.-In the case of an estate or trust (other than
a trust meeting th~ sp~ification.s o~ subpart B), there shall be
allowed as.a deductwn m com;Putmg Its taxable income (in lieu of
the deductiOn allowed by section 170(a), relating to deduction for
charitable, etc., contributions and giftS) any amount of the gross
income7 wi~hout limit~tion, ~hich pursuant to the terms of the
governm~ mst~ument. Is, dunn&' the taxable year, paid for a purpos~ specified m section 170 (c J (determined without regard to
section 170(c) (2) (A)). If a charitable contribution is pa1d after
the close of such taxable year and on or before the last day of the
year. f<_>llowing the close of such taxable year, then the trustee or
admnnstrator may elect to tr~at such contribution as paid during
~uch taxable year. The electwn shall be made at such time and
m sue~ manner as the Secretary or his delegate prescribes hy
regulatiOns.
(2) A."£OUNTS PERMANENl'LY SET ASIDE.-In the case of an estate
a_nd m the case of a trust. (other than a trust meeting the specifica~
t1ons o£ subpart B) reqmred by the terms of its governing instrument to set aside amounts which was-(A) c~eated. on or before October 9, 1969, if(1) an Irr·evocable remainder interestis transferred to
or for the use o£ an organization described in section 170
(c), or
H.R.1344
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(ii) the grantor is at all times after October 9, 1969,
under a mental disability to change the terms of the trust;
· or
(B) established by a will executed on or before October 9,
1969, if7
.h t
(i) the testator dies before October 9, 19 2, wit ou
having republished the will after October 9, 1969, by
codicil or otherwise,
(ii) the testator at no time after Ocix?ber 9z 1969, lu~d
the right to change the portions of the Will whiCh pertam
to~k~~

.

(iii) the will is not republished by codicil or otherw1se
before October 9, 1972, and the testator is o~ su~~ date
and at all times thereafter under a mental d1sabrhty to
republish the will by codicil or otherwise, .
.
· there shall also be allowed as a dedu<:tion in c~mputm.g ~ts ~ax
. able incqme any amount of the gross mcol!le, :''lthout hm~tat1on,
.which pursuant to the terms of the gover;nmg mstrument Is, du~
ing the taxable year, permanently set aside f?r a purpose. s~eci
fied in section 170 (c), or is to be used exclusively for rehg10us,
charitable, scientific, literary, or educa~ional purposes, or for .the
prevention of cruelty to children or amm.als, or for th~ establishment, acquisition, maintenance, or operation of a pubhc c7metery
not operated for profit. In the case of a trust, the precedmg sentence shall apply only to gross income earned with respect to
amounts transferred to the trust before October 9, 1969, or transferred under a will to which subparagraph (B) appli~.
· (3) PoOiiED INCOME FUNDs.-In the case of a pooled mcome fund
(as defined in paragraph (5) ), there shall also be allowed as a
' deduction in computing its taxable income any amou~t of the
· · gross income attributable to gain from the sale of a capital asset
held for more than 6 months, without limitation, which pursuant
·. to the terms of the governing instrument is, dur~ng t~e taxa?le
year, permanently set aside for a purpose specified m sectiOn
170(c).
.
( 4) ADJUS'l'MENTS.-To the extent that th.e amou~t otherw1~e
allowable as a deduction under this subsection consists of gam
from the sale or exchange of capital assets held for more ~han 6
months, proper adjustment shall be :n;tade for any ~eduction allowable to the estate or trust under section 1202 ( relatmg to deduction for excess of capital gains over <;apitallo~ses). In the cast:; of
a trust ·the deduction allowed bv this subsectiOn shall be subJect
to section 681 (relating to unrelated business income).
(5) DEFINITION OF POOLED INCOME FUND.-For purposes of
paragraph (3), a pooled income fund is a trust. .
(A) to which eac~ don~r transf~rs property, contnbutmg
an irrevocable remamder mterest m such property to or for
the use o:f an organization described in section 170 (b) (1) (A)
(other than in clauses (vii) or (viii), and ret~in~ng a~ i!lcome
interest for the life of one or more benefiCiaries (hvmg at
the time of such transfer),
H.R.l844
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(B) in which the property transferred by each donor is
commingled with property transferred by other donors who
have made or make similar transfers,
(C) which cannot have. investments in securities which are
exempt from the taxes imposed by this ~ubtitle,
. •
(D) which includes only amounts rece1ved from transfers
.
which meet tl~e requir~ments of this pa~ag~ph,
(E) which IS mamtamed by the orgamzation to wh1ch the
remamder interest is contributed and o.f which no donor or
beneficiary of an income interest is a trustee, and
(F) from which each beneficiary of an income interest
receives income, for each year for which he is entitled to
receive the income interest referred to in subparagraph (A)"
determined by the rate of return earned by the trust for sm;h
year.
·
For purposes of determining the amount of any charitable contribution allowable by reason of a transfer of property to a pooled
fund, the value of the income interest shall be determined on the
basis of the highest rate of return earned by the fund for any of
the 3 taxab~e years immedia~ely preceding the taxable year,ofF~e
fund in which the transfer IS made. In the case of funds in eXIStence less than 3 taxable years preceding the taxable ye,ar of the
fund in which a transfer is made, the rate of return shall be de(lmed
to be 6 percent per annum, except that the Secretary or his delegate
may prescribe a different rate of return.
.
(6) TAXABiiE PRIVATE FOUNDATIONS.-In the case of a private
foundation which is not exempt from taxation under section
501 (a) for the taxable year, the provisions of this subsection shall
not apply and the provisions of section 170 shall apply.
(d) NET OPERATING Loss DmucTION.-The benefit of the deduction
for net operating losses provided by section 172 shall be allowed to
estates and trnsts under regulations prescribed by the Secretary or his
delegate.
(e) DEDUCTION FOR DEPRECIATION AND DEPLETION.-An estate or
trust shall be allowed the deduction for depreciation and depletion only
to the extent not allowable to beneficiaries under sections 167(h) and
611(b).
.
(f) AMORTIZATION DEDUCTIONs.-The benefit of the deductions :for
amortization provided by sections 168, 169, 184, 187, and 188 shall be
allowed to estates and trusts in the same manner as in the case of an
individual. The allowable deduction shall be apportioned between the
income beneficiaries and the fiduciary under regulations prescribed by
the Secretary or his delegate.
·
(g) DisALLOWANCE OF DoUBiiE DEDUCTIONs.-Amounts allowable
under section 2053 or 2054 as a deduction in computing the taxable estate of a decedent shall not be allowed as a deduction in computing the taxable income of the estate or of any other person, unless
there IS filed, within the time and in the manner and form prescribed
by the Secretary or his delegate, a statement that the amounts have
not been allowed as deductions under section 2053 or 2054 and a waiver
of the right to have such amounts allowed at any time as deductions
H.R.l844

8
under section 2053 or 2054. This subsection shall not apply with respect
to deductions allowed under part II (relating to income in respect

to decedents}.
(h) UNUSED Loss CARRYOVERS AND ExcEss DEDuOTioNs ON TERM:IN ATION AvAILABLE TO BENEFroiARIEs.-If on the termination of an estate
or trust, the estate or trust has( 1) a net operating loss carryover under section 172 or a
capital loss carryover under section 1212, or
(2) for the last taxable year of the estate or trust deductions
(other than the deductions allowed under subsections (b) or (c) )
in excess of gross income for such year,
then such carryover or such excess shall be allowed as a deduction,
in accordance with regulations prescribed by the Secretary or his delegate, to the beneficiaries succeeding to the property of the estate or
trust.
(i) PoLITICAL CoNTRIBUTIONs.-An estate or trust shall not be
allowed the deduction for contributions to candidates for public office
provided by section 218.
(:i)

0ERTAIN DisTRIBUTIONs BY CEMETERY PERPETUAL 0ARE FuNDs.

In the Ca8e of a cemetery perpetual care fund whiclv(1) Wa8 created pursuant to local law by a tareable cem.etery
corporation for the care and m,aintenance of cem.etery property,
and
(~) is treated for the taxable year a8 a trust for purposes of
this IJ'Ubchapter,
am;y arrrwunt distributed byiJ'UCh fund for the care and maintenance of
gravesites which have been purchatJed from the cemetery corporation
before the begirvnilng of the taxable year of the trust and with respect
to which there is an obligation to furnish care and mainten(llnce shall
be conaidered to be a distribution solely for purposes of sections 651
and 661, but only_ to the extent that the aggregate amount so distributed
during the taxable year does not exceed $5 multiplied by the aggregate number of 8UCh gravesitea.
[ ( j)] ( Jc) Cnoss REFERENCES.(!) For disallowance of standard deduction in ease of estates and trusts,
see seetion 142(b)(4).
(2) For special rule for determining the time of receipt of dividends
by a beneficiary under section 652 or 662, see section 116(c) (3).
·
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TAX TREATMENT OF CEMETERY PERPETUAL CARE
FUND TRUSTS

JuLY 19, 1976.-Committee of the Committee of the Whole House on the State

of the Union and ordered to be printed

Mr.

ULL~IAN,

from the Committee on Ways and Means,
submitted the following

REPORT
[To accompany H.R. 1142]

The Committee on Ways and Means, to whom was referred the bill
(H.R. 1142) to amend the Internal Revenue Code of 1954 to provide
for a distribution deduction for certain cemetery perpetual care fund
trusts, having considered the same, reports favorably thereon without
amendment and recommends that the bill do pass.

I.

SuMMARY

The bill Rrovides a special deduction in computing the income of
a cemetery 'perpetual care fund" for amounts expended by thefund
for the. care and maintenance of cemetery property in which interment rights have been sold. In order to qualify as a "perpetual care
fund" under this provision, the fund must be a trust established pursuant to local law by a taxable cemetery for the care and maintenance
of the cemetery. The deduction allowed is to be the amount actually
distributed during the year for such care and maintenance (but not
more than $5 per gravesite).

II. GENERAL STATEMENT
Present law
Perpetual care funds generally are created as irrevocable trusts
under State law or in accordance with the by-laws and contracts of
cemetery companies. They are funded out of a percentage of the gross
receipts. from ~he sale of burial lots and crypts. The income of such
a trust IS apphed to the perpetual care and maintenance of the cemetery, burial lots, and mausoleum crypts .
. The position of the Internal Revenue ~ervice (at least since 1964}
Ib that a perpetual care fund trust estabhshed by a taxable cemetery
57-006
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is subject to tax. 1 The Service has also concluded that the deduction
allowed to trusts for income distributed to their beneficiaries (under
sec. 651 or 661) is not to be allowed to perpetual care funds because
such funds do not have any specific beneficiaries. The Service's position in this regard is that the benefit of the trust is diffused among
the owners of the lot, the cemetery companies, and the public in
general.
·
.
The Court of Claims recently held ( Graceland Cemetery Improvement Fund v. U.S., 515 F. 2d 763 (Ct. Cl. 1975)) that a corporation
formed for the perpetual care of a taxable cemetery was not ~xempt
from Federal income tax (under sec. 501 (c) ( 13) ) , but was entitled to
deduct as ordinary and necessary business expenses all payments made
for cemetery care and upkeep.
General reasons for change
Pursuant to State law (in most cases) or legally enforceable by-laws
and contracts (in the other cases), many perpetual care funds make
regular distributions to taxable cemeteries for the exclusive purpose
of the care and maintenance of the gra vesites of such cemeteries. The
Service's position is that the deduction for income distributed to
beneficiaries of trusts is not allowable to perpetual care funds because
they do not have any ascertainable beneficiaries.
Because distributions by perpetual care funds for the purpose of
the care and maintenance of gravesites are essentially equivalent to
distributions on behalf of beneficiaries (gravesite owners, heirs, and
general public) the committee believes that a limited deduction should
be allowed with respect to such distributions.
Explanation of bill
The bill amends one of the trusts and estates income tax provisions
(sec. 642) of present law to provide a deduction for amounts distributed by perpetual care fund trusts for the care and maintenance of
gravesites. The deduction allowed is to be the amount actually distributed during the year for such care and maintenance (but not more
than $5 per gravesite). Since perpetual care funds are established for
the care of gravesites that have been previously sold by cemetery companies, the deduction for a taxable year is to apply only for amounts
distributed to such companies for the care of gravesites sold before that
taxable year. For the same reason, the deductions are to be available
only with respect to those distributions for the care and maintenance
of gravesites with respect to which the fund actually has an obligation
of care and maintenance.
It is the committee's intent that the deduction be allowed only to the
extent that the cemetery company actually expends the funds received
for the care and maintenance of gravesites. Thus, if the cemetery
company were to apply the funds received, for instance, to the payment of officer's salaries, the perpetual care fund trust, to that extent,
would not be entitled to a distribution deduction.
The bill provides that the above-described payments by a perpetual care fund trust are to be treated as distributions "solely for purposes of sections 651 and 661." As a result, in general, the gravesite

o~ne~s, heirs, and general public are not to be treated as trust benefi?Iaries who would be required to take the distributions into income.
Smce the taxable cemetery company is not the beneficiary of the perpetual care fund trust, the bill does not change the treatment of the
receipt of such amounts by the taxable cemetery company. Consequently, such an amount is to continue to be taxable to the cemetery
company as ordinary income (sec. 61) and is not to be treated as a
trust distribution in the hands of the cemetery company (sees. 652
and 662). For example, even though the perpetual care fund makes
a distrib~tion ~ut of dividend income, ta:x:-exei!lpt interest, or longterm capital gams, the cemetery company IS to mclude in income the
total amount, without regard to the dividends received deduction the
exclusion of tax-exempt interest, and the deduction :for half of l~ng
term capital gains.
. The provi.sions described above apply to a cemetery care fund only
If the fund IS taxable as a trust and thene only if it was created pursua.nt to local law by a taxable cemetery corporation for the care and
mamtenance of cemetery property. The local law requirement relates
to the gov~rnmg law of the relevant jurisdiction (State, district,
county, parish, City, etc.), and may take the form of a statute, ordinance, court-created doctrine, or other governmental rule.
Effective date
The an:endment is to apply to amounts distributed during taxable
years endmg after .Decm~ber 31, 1963.. Th~ effective date provision relates to the ~ear m whiCh the ServiCe Issued the ruling described
above r.egardmg the tax status of perpetual care funds of .taxable
cemetenes.

1 In Rev. Rul. 64-217 (1964-2 CB 153), the Service ruled that a perpetual care fund,
the Income of which Is dlstrlbu ted to a profitmaklng cemetery company for use In connection with the maintenance of cemetery sites and burial lots, Is not entitled to exemption
from Federal income tax under section 501 (c) ( 13).
H.R.l344

III.

EFFECT

OF THE BILL ON THE REVENUES AND VoTE oF THE
CoMMITTEE IN REPORTING THE BILL

In complianqe with clause 7 ~f Rule XIII of the Rules of the House
of Represe~ta~Ives, the followmg statement is made relative to the
e~ect .of this bill on. th~ .revenues. Your committee estimates that the
bill ":11~ reduce tax habihty by $10 million per year. The revenue effect
p~rtammg to taxable years ending after December 31, 1963, and beginmug before January 1, 1976, cannot be estimated with any degree of
accu~acy. In any event, it is understood that the Internal Revenue
Service had not .be~n collecting tax in these cases in the past, which
means.that the blllm effect would forestall any revenue collections :for
the prior y~ars. Th~ Treasury agrees with this estimate.
In compliance With clause 2(1) (2) (B) of Rule XI of the Rules of
the ~ouse of Representatives, the following statement is made concel'!lmg the vote by the committee on the motion to report the bill.
This hill was ordered reported by voice vote.
IV. OTHER MATTERS REQUIRED To BE DiscussED UNDER HousE RuLEs
In compliance with clause 2(1) (3) of Rule XI of the Rules of the
Hou~e of Representativ.es2 ~he following statements are made:
With respect to subdivisiO~ (A~, relat~ng to oy~rsight findings, it
was as a result of your committees oversight actiVIty concerning the
tax treatment of nonexempt perpetual ~.;are fund trusts that it conH.R.1344
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eluded that the provisions of this bill are appropriate to allow limited
deductions for care and maintenance distributions.
With respect to subdivision (B), after consultation with the Director of the·Congressional Budget Office, your committee states that the
changes made to existing law by this bill involve no new budget authority or new or increased tax expenditures.
With respect to subdivision (C), the Director of the Congressional
Budget Office has not made an estimate or comparison of the estimates of the cost of H.R. 1142, but has examined the committee's
estimates and agrees with the methods and the dollar estimates resulting therefrom.
·
With respect to subdivision (D), your committee advises that no
oversight findings or recommendations have been submitted to your
committee by the Committee on Government Operations with respect
to the subject matter of H.R.1142.
In compliance with clause 2(1) (4) of rule XI of the Rules of the
House of Representatives, your committee states that the enactment
ofthis bill isnot expected to have an inflationary impact on prices and
costs in the operation of the national economy.
V. CHANGES IN ExiSTING LAw MADE BY THE BILL, AS Rl!lroRTED
In compliance with clause 3 of rule XIII of the Rules of the House
of RE!presentatives, changes in existing law made by the bill, as reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :
INTERNAL REVENUE CODE OF 1954

*

*

*

*

*

*

"'

SUBTITLE A-INCOME TAXES
*

*

*

*

*

*

•

CHAPTER 1-.NORMAL TAXES AND SURTAXES
·•
•
•
•
•
•
•

Subchapter J-Estates, Trusts, Beneficiaries, and
Decedents

..

•

*

•

*

*

PART I-ESTATES, TRUSTS, AND BENEFICIARIES

*

*

*

*

*
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Subpart A-General Rules for Taxation of Estates and Trusts
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*

*

*

*
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•
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SEC. 642. SPECIAL RULES FOR CREDITS AND DEDUCTIONS.

(a) CREDITS AGAINST TAx.(1) PARTIALLY TAX-EXEMPT INTEREST.-An estate or tr~ shall
be allowed the credit against tax for partially tax-exempt mterest
provided by section 35 only in respect of so much of such interest
as is not properly allocable to any beneficiary under section 652 or
662. If the estate or trust elects under section 171 to treat as
amoritizable the premium on bonds with respect to the interest
on which the credit is allowable under sectiOn 35, such credit
(whether allowable to the estate or trust or to the beneficiary)
shall be reduced under section 171 (a) ( 3).
(2) FoREIGN TAXEs.-An estate or trust shall be allowed the
credit against tax for taxes imposed by foreign countries and possessions of the United States, to the extent allowed by section 901,
only in respect of so much of the taxes described in such section as
is not properly allocable under such section to the beneficiaries.
(3) PoLITICAL CONTRIBUTIONS.-An estate or trust shall not be
allowed the credit against tax for political contributions provided
by section 41.
(b) DEDUCTION l<'OR PERSONAL EXEMPTION.-An estate shall be allowed a deduction of $600. A trust which, under its governing instrument, is required to distribute all of its income currently shall be
allowed a deduction of $300. All other trusts shall be allowed a deduction of $100. The deductions allowed by this subsection shall be in
lieu of the deductions allowed under section 151 (relating to deduction
for personal exemption).
(c) DEDUOTION FOR AMouNTs PAm OR PERMANENTLY SET AsmE
FOR A CHARITABLE PURPOSE.( 1) GENERAI, RULE.-In the case of an estate or trust (other than
a trust meeting the specifications of subpart B), there shall be
allowed as a deduction in computing its taxable income (in lieu of
the deduction allowed by section 170 (a), relating to deduction for
charitable, etc., contributions and giftS) any amount of the gross
income, without limitation, which pursuant to the terms o:f the
governinf{ instrument is, during the taxable year, paid for a purpose spemfied in section 170(c) (determined without regard to
section 170(c) (2) (A)). If a charitable contribution is paid after
the close of such taxable year and on or before the last day of the
year following the close o:f such taxable year, then the trustee or
administrator may elect to treat such contribution as paid during
such taxable year. The election shall ·be made at such time and
in sue~ manner as the Secretary or his delegate prescribes by
regulatiOns.
(2) AMOUNTS PERMANENTLY SET ASIDE.-Jn the case of an estate,
and m the case of a trust (other than a trust meeting the specifications of subpart B) required by the terms of its governing instrument to set aside amounts which was(A) created on or before October 9, 1969, if( i) an irrevocable remainder interest is transferred to
or for the use of an organization described in section 170
(c), or
H.R.1344
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(ii) the grantor is at all times after October 9, 1969,
under a mental disability to change the terms of the trust;
M established by a will executed on or before October 9,
(B)
1969, if7
.h t
·
(i) the tes~tor dies be~ore October 9, 19 2, wit ou
having republished the w1ll after October 9, 1969, by
codicil or otherwise,
(ii) the testator at no time after Oci<?ber 91 1969, h~d
the r1ght to change the portions of the will wluch pertam
to the trust, or
. .
.
(iii) the will is not republished by codicil or otherwise
before October 9, 1972, and the testator is o.r: su~~ date
and at all times thereafter under a mental disability to
republish the will by codicil or otherwise, .
.
there shall also be allowed as a deduction in c~mputm_g ~ts ~ax. . able incQme any amount of the gross incol!le, ~VIthout hm~tabo~,
which pursuant W the terms of the gover!lmg mstrument IS, du~
ing the taxable year, permanently set as1de f<?r a purpose. SJ?eClfied in section 170 (c), or is to be used .exclusively :for rehgious,
charitable, scientific, literary, or educa~10nal purposes, or for .the
prevention of CI1lelty ro children or amm.als, or forth~ establishment, acquisition, maintenance, or operatiOn of a pubhc c~metery
not operated for profit. In the case of a trust, the precedmg sentence shall apply only to gross income earned with respect to
amounts transferred to the trust before October 9, 1?69, or transferred under a will to which subparagraph (B) applu:s.
(3) PooLED INCOME FUNDs.-In the case of a pooled mcome fund
(as defined in paragraph (5) ), ther~ shall also be allowed as a
: deduction in computing its taxable mcome any amou.r:t of the
gross income attributable to gain from .th~ sa.Je of a .capital asset
held for more than 6 months without hmitahon, which pursuant
. to the terms of the gove~g instrument is, dur~ng t~e taxa?le
·year, permanently set aside for a purpose specified m sect10n
17'0(c). .
h
·
( 4) ADJUSTMENTS.-To the exte~t that th.e amou.r:t ot erwi~e
allowable as a deduction under this subsection consists of gam
from the sale or exchange of capital assets held for more ~han 6
months, proper adjustment shall be n;ade for any ~educt10n allowable to the estate or trust under sectiOn 1202 ( relatm~ to deduction for excess of capital gains over 9apitallo~ses). In the cas~ of
a trust, the deduction allowed by this sl!-bsect;on shall be subJect
to section 681 (relating to unrelated busmess mcome).
{5) DEF£NITION OF. POOLED INCOME FUND.-For purposes of
.paragraph .( 3), a pooled income fund is a trust.
.
(A) to which eac~ don~r transf~rs property, contnbutmg
an irrevocable remamder mterest m such property ro or for
the use of an organization described in section 170 (b) ( 1) (A)
(other than in clauses (vii) or (viii), and rett:in~ng a.r: i!lcome
· interest :for the life of one or more benefic1anes (hvmg at
the time of such transfer) ,
H.R.1344
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(B) in which the property transferred by each donor is
commingled with property transferred by other donors who
have made or make similar transfers,
.
(C) which cannot have investments in securities which are
exempt from the taxes imposed by this subtitle, .
(D) which includes only amounts received from transfers
which meet the requirements of this paragraph,
(E) which ismaintained by the organization to which the
remamder interest is contributed and o,f which no donor or
beneficiary of an income interest is a trustee, and
··
(F) from which each beneficiary of an income interest
receives income, for each year for which he is entitled to
receive the income interest referred to in subparagraph (A),
determined by the rate of return earned by the trust for such
year.
For purposes of determining the amount of any charitable contribution allowable by reason of a transfer of property to a pooled
:fund, the value of the income interest shall be determined on the
basis of the highest rate of return earned by the fund for any of
the 3 ~axabl.e years immedia~ely preceding the taxable year oftha
· fund m whiCh the transfer IS made. In the case of funds in existence less than 3 taxable years preceding the taxable year of the
fund in which a transfer is made, the rate of return shall be deemed
to be 6 percent per annum, except that the Secretary or his delegate
may prescribe a different rate of return.
(6) TAXABLE PRIVATE FOUNDA'l'IONS.-ln the case of a private
foundation which is not exempt from taxation under section
501 (a) for the taxable year, the provisions of this subsection shall
not apply and the provisions of section 170 shall apply.
(d) NET OPERATING Loss DEDuCTION.-The benefit of the deduction
for net operating losses provided by section 172 shall be allowed to
estates and trnsts under regulations prescribed by the Secretary or his
delegate.
(e) DEDUCTION FOR DEPRECIATION AND DEPLETION.-An estate or
trust shall be allowed the deduction for depreciation and depletion only
to the extent not allowable to beneficiaries under sections 167(h) and
611(b ).
(f) A]).:t:ORTIZATION DF..oucTIONS.-The benefit of the deductions for
amortization provided by sections 168, 169, 184, 187, and 188 shall be
allowed to estates and trusts in the same manner as in the case of an
individual. The allowable deduction shall be apportioned between the
income beneficiaries and the fiduciary under regulations preseribed by
the Secretary or his delegate.
·
(g) DISALLOWANCE OF DoUBLE DEDUCTIONs.-Amounts allowable
under section 2053 or 2054 as a deduction in computing the taxable estate of a decedent shall not be allowed as a deduction in computing the taxable income of the estate or of any other person, unless
there IS filed, within the time and in the manner and form prescribed
by the Secretary or his delegate, a statement that the amounts have
not been allowed as deductions under section 2053 or 2054 and a waiver
of the right to have such amounts allowed at any time as deductions
RR.1844

8
under section 2053 or 2054. This subsection shall not apply with respect

to deductions allowed under part II (relating to income in respect
to decedents) •
(h) UNUSED Loss CARRYOVERS AND ExcEss DEDUCTIONS ON TERMINATION AvAILABLE TO BENEFICIARIEs.-I:£ on the termination of an estate
or trust, the estate or trust has( 1) a net operating loss carryover under section 172 or a
capital loss carryover under section 1212, or
(2) for the last taxable year of the estate or trust deductions
(other than the deductions allowed under subsections (b) or (c))
in excess of gross income for such year,
then such carryover or such excess shall be allowed as a deduction,
in accordance with regulations prescribed by the Secretary or his delegate, to the beneficiaries succeeding to the property of the estate or
trust.
(i) PoLITICAL CoNTRIBUTIONs.-An estate or trust shall not be
allowed the deduction for contributions to candidates for public office
provided by section 218.
(j) 0ERTAIN DISTRIBUTIONS BY 0EMETERY PERPETUAL 0ARE FuNDS.
['l& the ctUJe of a cemetery perpetual care fund whichr-(1) WtUJ created pursuant to local law by a taa:able cemetery
corporation for the care and maintenance of cemetery property,
and
(.93) is treated for the taaJable year tUJ a t'I'U8t for purposes of
this subchapter,
Uf111J1 aonount distributed by such fund for the care and maintenance of
gravesites which have been purchased from the cemetery corporation
before the beginning of the taxable year of the t'I'U8t and with respect
to which there is an obligation to furnish care and maintenance shall
be considered to be a distribution solely for purposes of sections 851
and 881, but only to the ewtent that the aggregate amount so distributed
during the tawable year does not ewceed $5 multiplied by the aggregate 'fi!Umber of such gravesites.
[ ( j)] ( k) CRoss REFERENCES.(1) For disallowance of standard deduction in case of estates and trusts,
see section 142(b)(4).
(2) For special rule for determining the time of receipt of dividends
by a beneficiary under section 652 or 662, see section 116(c)(3)•
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JFlintQ!,fourth «rongrtss of tht tlnittd ~tattS of £lmcrica
AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

an £let
To amend the Internal Revenue Code of 1954 to provide for a distribution
deduction for certain cemetery perpetual care fund, to modify the effective
dates of certain provision of the Tax Reform Act of 1976, and for other
purposes.

Be it enacted by the Senate and HOU8e of Representatwes of the
United State8 of A1Mrica in Oongress assembled, That (a). section
642 of the Internal Revenue Code of 1954 (relating to special rules
for credits and deductions of estates and trusts) is amended by redesignating subsection (j) as subsection (k) and by adding after subsection (i) the following new subsection:
"(j) CERTAIN DISTRIBUTIOXS BY CEl'IETERY PERPETUAL CARE
FuNDS.-In the case of a cemetery perpetual care fund which"(1) was created pursuant to local law by a taxable cemetery
corporation for the care and maintenance of cemetery property,
and
"(2) is treated for the taxable year as a trust for purposes of
this subchapter,
any amount distributed by such fund for the care and maintenance
of gravesites which have been purchased from the cemetery corporation before the beginning of the taxable year of the trust and with
respect to which there is an obligation to furnish care and maintenance
shaH be considered to be a distnbution sole'ly for purposes of sections
651 and 661, but only to the extent that the aggregate amount so
distributed during the taxable year does not exceed $5 multiplied
by the aggregate number of such gravesites.".
(b) EFFECTIV"E DAT:E.-The amendments made by subsection (a)
shall take effect on October 1, 1977, and shall apply to amounts distributed during taxable years endin~ after December 31, 1963.
SEc. 2. (a) Subsection (d) of sectiOn 1204 of the Tax Reform Act
of 1976 (relating to jeopardy and termination assessments) is amended
by striking out "December 31, 1976" and inserting in lieu thereof
"February 28, 1977".
(b) Subsection (c) of section 1205 of the Tax Reform Act of 1976
(relating to administrative summons) is amended by striking out
"December 31, 1976" and inserting in lieu thereof "February 28, 1977".
(c) Subsection (e) of section 1209 of the Tax Reform Act of 1976
(relating to minimum exemption from le"zr for wages, salary, and
other income) is amended by striking out 'December 31, 1976" and
inserting in lieu thereof "February 28, 1977".
(d) Subsection (c) of section 7809 of the Internal Revenue Code
of 1954 (relating to deposit of collections) is amended-

,
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(1) by striking out "and" at the end of paragraph (2) thereof;
(2) by striking out the comma at the end of pa.ragraph (3)
thereof and inserting in 'lien thereof a semicolon and "and"; and
(3) by adding at the end of paragraph (3) thereof the following new paragraph:
" ( 4) work or services performed (including materials supplied) pursuant to section 6110 (relating to public inspection
of written determinations),".
(e) The amendments made by this section shall take effect on the
date of the enactnH'nt of the Tax Reform Act of 1976.

Speaker of the House of Representati,oes.

Vice President of the United States and
PreBident of the Senate.
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