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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0CT 9 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 8027 ~ For the relief
of Commander Stanley W. Birch, Junior
Sponsor - Rep. Whitehurst (R) Virginia

Last Day for Action

October 18, 1976 - Monday

Purgose

Relieves Commander Stanley W. Birch, Jr., of
liability to the United States in the amount of
$1,513.69, representing overpayments of active
duty compensation resulting from an administrative
error in the determination of his pay entry base
date.

Agency Recommendations

Office of Management and Budget Approval
Department of Defense Approval
Department of Justice No objection
Discussion

Commander Birch served in an enlisted capacity in the
Navy from April 10, 1944, to September 23, 1946. Then,
from September 24, 1946, through February 8, 1948, he
served as a Midshipman in the Navy Reserve Officers
Training Corps (ROTC), a service not creditable

toward determining the pay entry base date.

Immediately thereafter, from February 9, 1948, to

July 1, 1974, he served as an officer in the Navy.

On February 23, 1949, Commander Birch's pay entry
base date was erroneously established as April 10,
1944. On August 22, 1955, Commander Birch requested
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verification of his pay entry base date, and it

was subsequently verified as April 10, 1944. 1In
May of 1967, an administrative review of Commander
Birch's record finally revealed that his pay

entry base date had mistakenly included his service
in the Navy ROTC. On May 18, 1967, his pay entry
base date was corrected to August 25, 1945.

Apparently there have been several similar mis-
calculations of pay entry base dates affecting

Navy personnel, and a law was enacted to relieve
all affected personnel of any liability to refund
overpayments of basic pay received as a result of
these miscalculations. The law relieved affected
Navy personnel of liability for overpayments prior
to March 15, 1961, and became effective on

October 2, 1964. March 15, 1961 was chosen as the
cutoff date because the Navy thought that all of its
pay entry base dates had been adjusted by that time.

Unfortunately, the Navy did not correct Commander
Birch's pay entry base date until May, 1967. As a
result, a liability accrued between March 15, 1961,
and May 18, 1967, of $1,513.69.

This enrolled bill would relieve Commander Birch

of all liability to repay this amount to the

United States. H.R. 8027 would also direct the
Secretary of the Treasury to pay Commander Birch any
money paid by him, or withheld from him, in

complete or partial satisfaction of this liability
to the United States. Finally, the bill would pro-
hibit the payment of any attorney or agent fees on

account of services rendered in connection with this
claim.

The Department of the Navy, on behalf of the Depart-
ment of Defense, recommends approval of H.R, 8027.
In its enrolled bill letter, Navy states:

"Nothing in the records of this Depart-
ment indicates that the determination
of an erroneous pay entry base date

was caused by, or was the fault of,
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Commander Birch. There is no
indication that Commander Birch has
acted in other than good faith. 1In
fact ... Commander Birch requested
verification of his pay entry base
date in 1955 and was advised that
the erroneous date was correct."
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ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, B.¢. 20530

October 7, 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a
facsimile of the enrolled bill H.R. 9027, "For the relief
of Commander Stanley W. Birch, Junior."

The Department has no information concerning the
facts in the matter except those provided informally to
us by the Navy pursuant to our inquiry. Navy advises 1t
has no objection to the bill. It advised further that
the erroneous payment was on account of an erroneous
"pay entry base date" used in good faith by the Commander.
Other military officers similarly overpald were given
relief by a bill in 1964. Birch's overpayment was not
discovered until after the bill's passage and the current
act is simply a means of giving the Commander equal
treatment.

Under the circumstances, the Department of Justice
has no objection to Executive approval of this bill.

Z‘ icerely,
MICHAEL M. UHIMANN
Assistant Attorney General
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DEPARTMENT OF THE NAVY
OFFICE OF THE SECRETARY
WASHINGTON. D. C. 20350

October 7, 1976

Dear Mr. Lynn:

Your transmittal sheet dated October 5, 1976, enclosing a facsimile

of an enrolled bill of Congress, H.R. 8027, "For the relief of Commander
Stanley W. Birch, Junior," and requesting the comments of the Department
of Defense, has been received. The Department of the Navy has been
assigned the responsibility for the preparation of a report expressing
the views of the Department of Defense.

The purpose of H.R. 8027 is to relieve Commander Birch of liability for
a $1,513.69 overpayment of active duty compensation during the period
from April 10, 1944, to May 18, 1967. The overpayment resulted from the
determination of an erroneous pay entry base date.

A review of Commander Birch's record shows that on February 23, 1949, his
pay entry base date was established as April 10, 1944. On August 22, 1955,
he requested verification of his pay entry base date; and on September 6,
1955, it was verified as April 10, 1944. An administrative review of
Commander Birch's record in May 1967 revealed that his pay entry base date
of April 10, 1944, included a period of non-creditable Midshipman, NROTC,
USNR service from September 24, 1946, to February 8, 1948, a period of one
year, four months, and fifteen days. Accordingly, on May 18, 1967,
Commander Birch's pay entry base date was corrected to August 25, 1945.

The corrected pay entry base date is computed on the basis of the following
service:

COMPONENT FROM TO
USNR-ENLISTED 10 APR 1944 23 SEP 1946
USN-OFFICER 9 FEB 1948 1 JUL 1974

Public Law 88-614 (approved on October 2, 1964) provides that any member

of the naval service who, as an enlisted reservist, was appointed a mid-
shipman, USNR without termination of the enlistment contract and who was
thereafter erroneously credited in the computation of his basic pay with

a period of enlisted service on and after the date of that appointment, is
relieved of all liability to refund overpayments of basic pay received by
him prior to March 15, 1961, as a result of the erroneous credit for serv-
ice. The purpose of P.L, 88-614 was to relieve from liability all of

those naval officers who received overpayment under the aforementioned
circumstances. The choice of a March 15, 1961, cutoff apparently reflected
the belief that the pay entry base dates of all affected officers had been
appropriately adjusted by that time. Unfortunately, the Department of the
Navy did not discover and adjust Commander Birch's incorrect pay entry base
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date until May 1967. As a result, P.L. 88-614 relieved Commander
Birch of all liability accrued prior to March 15, 1961, but not of
any liability accrued from March 15, 1961, to May 18, 1967--a total
of $1,513.69.

Nothing in the records of this Department indicates that the determination
of an erroneous pay entry base date was caused by, or was the fault of,
Commander Birch. There is no indication that Commander Birch has acted
other than in good faith. In fact, as previously indicated, Commander
Birch requested verification of his pay entry base date in 1955 and was
advised that the erroneous date was correct.

In its report on H.R. 14044, a 93rd Congress bill similar to H.R. 8027,

the Department of the Navy supported private relief for Commander Birch
but recommended deferral of legislative action until consideration by the
Comptroller General of an administrative waiver of the indebtedness
pursuant to section 2774 of title 10, United States Code. It is under-
stood that, after reviewing H.R. 14044, the Comptroller General determined
that he does not have authority to administratively waive Commander Birch's
indebtedness because the erroneous pay entry base date was discovered more
than three years prior to the effective date of section 2774,

In view of the foregoing, the Department of the Navy, on behalf of the
Department of Defense, recommends approval of H.R., 8027. .

Sincerely yours,

J. William Middendorf 1II
Secretary of the Navy

Honorable James T. Lynn
Director, Office of Management
and Budget

Washington, D. C. 20530

































