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ACTION

THE WHITE HOUSE
WASHINGTON

Last Day: October 13

October 11, 1976

MEMORANDUM FOR

THE PRESIDENT

FROM:

JIM

SUBJECT:

H.R. 15246 - Service Contract Amendments
of 1976

CANNON~

Attached for your consideration is H.R. 15246, sponsored by
Representative Thompson and eight others.
The enrolled bill would change the definition of "service
employee" covered by the Service Contract Act to include
"white collar" employees engaged in the performance of
Government service contracts as well as "blue collar" employees.
The bill also would require the Secretary of Labor to give
due consideration to General Schedule wage rates as well
as Wage Board rates in determining prevailing wages.
Since its enactment in 1965, the Service Contract Act has
been interpreted by the Department of Labor to include both
"white collar" and "blue collar" employees. However, two
recent Federal district court decisions held that Congress
did not intend the Act to apply to the so-called "white
collar" workers who would be classified and paid under the
General Schedule if federally employed.
In a report to
the Congress on the bill, Labor stated that i t believes
the statutory remedy offered by H.R. 15246 is needed to
eliminate the uncertainty created by the adverse court
rulings and to clarify the scope of coverage under the Act.
A detailed discussion of the provisions of the enrolled bill is
provided
in OMB's enrolled bill report at Tab A.
Agency and Staff Recommendations
Approval
The Department of Labor strongly recommends approval of
H.R. 15246. OMB, Max Friedersdorf, Counsel's Office (Kilberg)
and Bill Seidman also recommend approval.
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Disapproval
CEA (Greenspan) recommends disapproval on the grounds that
it results in artificially inflated wages and adds to
inflationary pressures. (see Tab B)
Recommendation
I recommend that you sign H.R. 15246 at Tab C.

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C.

20503

OCT

7 1976

MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill H.R. 15246 - Service Contract Act
Amendments of 1976
Sponsor - Rep. Thompson {D) New Jersey and 8
others

Last Day for Action
October 13, 1976 - Wednesday
Purpose
Changes the definition of "service employee" in the Service
Contract Act to include all persons engaged in the performance of Government service contracts, except bona fide
executive, administrative, and professional employees.
Agency Recommendations
Office of Management and Budget

Approval

Department of Labor
Civil Service Commission
General Services Administration
Department of Defense
National Aeronautics and Space
Administration
Department of Justice

Approval
Approval
No objection{ Informally)
No obj ection~Informally)
No objection
No objection{Informally)

Discussion
The Service Contract Act, enacted in 1965, provides that
employees engaged in the performance of Government service
contracts must be paid at least the prevailing wages and
fringe benefits paid for such employees in the locality.
H.R. 15246 would change the definition of "service employee"
covered by the Act to include "white collar" employees engaged in the performance of Government service contracts
as well as "blue collar" employees. The bill also would
require the Secretary of Labor to give due consideration
to General Schedule wage rates as well as Wage Board rates
in determining prevailing wages.

2

Since its enactment in 1965, the Service Contract Act has
been interpreted by the Department of Labor to include
both "white collar" and "blue collar" employees. However,
two recent Federal district court decisions (Descomp, Inc.
v. Sampson; Federal Electric Corporation v. Dunlop) held
that Congress did not intend the Act to apply to the socalled "white collar" workers who would be classified and
paid under the General Schedule if federally employed.
At issue under the two differing interpretations of the term
"service employee" are some 70,000 to 100,000 workers who
are presently covered under the Labor Department's regulations. These employees hold jobs such as computer and keypunch operators, technical clerks, and production control
specialists.
The court decisions were the subject of hearings in 1974
through 1976 by the Subcommittee on Labor Management Relations of the House Committee on Education and Labor.
H.R. 15246 is intended to maintain the broader interpretation
given to the term "service employee" by the Department of
Labor in its regulations.
Recommendations
NASA, a major Federal procurement agency, has argued that
the Government's flexibility to negotiate service contracts
would be severely diminished by broadening the coverage of
the Service Contract Act. NASA has also expressed concern
that wage setting to such an extensive degree would virtually
eliminate price competition in service procurements.
In
its letter, NASA recognizes that H.R. 15246 would have little
if any impact on the agency's operations, since the enrolled
bill merely places in statute the current Labor Department
regulations. For this reason, NASA does not object to approval of the enrolled bill.
Defense does not object to the enrolled bill.
In its views
letter, Defense states that it finds the wage rates issued
by the Department of Labor under the Service Contract Act
generally significantly higher than those actually prevailing in the area. For this reason Defense is concerned that
expansion of the Act's coverage would increase the Government's contract costs.
Labor strongly recommends approval of the enrolled bill.
It
has expressed concern that, although an appeal has been
filed on one of the court cases, additional court suits based
on the adverse court judgments could further erode its position.
In a report to Congress on the bill, Labor stated
that it believes the statutory remedy offered by H.R. 15246
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is needed to eliminate the uncertainty created by the adverse
court rulings and to clarify the scope of coverage under the
Act.

*

*

*

*

*

We concur with the Labor Department's recommendation that
you approve the enrolled bill.
Its intent is to assure that
the Government, in its contracting activities, does not depress prevailing wages. The problems raised by NASA and
Defense relate to the administration of the law, and should
be resolved administratively.

Paul H. O'Neill
Acting Director
Enclosures

U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

OCT 4 1976
Honorable James T. Lynn
Director
Office of Management and Budget
Washington, D. C. 20503
Dear Mr. Lynn:
This is in response to your request for our views. on
H.R. 15246, .an enrolled enactment "To amen:d the Service
Contract Act of 1965 to provide that all employees, other
than bona fide executive, administrative, or professional
employees, shall be considered to be service employees for
purposes of such Act, and for other purposes."
H.R. 15246 would amend section 8(b) of the Service Contract
Act to include within the definition of "service employee"
any person, except bona fide executive, administrative and
professional employees, engaged in the performance of contracts entered into by the United States, and not exempted
under section 7 ,. the principal purpose of which is to
furnish services in the United States.·
H.R. 15246 is consistent with this Department's position on
employee coverage, as expressed in our regulations at 29 CFR
4.150. HoweVer, uncertainty has been created by two adverse
U.S. district court decisions--Descomp, Inc. v. Sampson, 377
F. Supp. 254 (D. Del, 1974), and Federal Electric Corp. v.
Dunlop, 22 WH Cases 996 (M.D. Fla., 1976). These cases have
held that the present statutory definition of "service
employee" is limited to persons working in jobs which would
be classified "blue-collar" or "wage-board" occupations if
performed in the Federal Civil Service, and does not include
employees engaged in positions that would be classified
"general schedule" or "white-collar" occupations if such
persons were employed by the Federal Government. We estimate that such an interpretation would exclude, on a nationwide basis, between 70,000 and 100,000 workers presently
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considered by this Department to be protected by the Act.
This would affect about one out of every five service
workers, based on our total employment estimates for service
contracts.·
While we ha:Ve filed an appeal in the Federal Electric case,
it must be recognized that the appellate process could take
a cons,iderable amount of time to resolve the question.
We intend to continue to apply the Act to protect "whitecollar" service workers, pending final resolution of the
Federal Electric decision. We are concerned, however, .that
add1.tional court suits based on the judgments in the Descomp
and Federal Electric cases could, conceivably, further erode
our position.
On July 19 of this year, Assistant Secretary John c. Read
outlined the problems resulting from the adverse court
decisions before the Subconunittee on Labor Management
Relations of the House Education and Labor Conunittee. On
September 16, we submitted a report to .the Committee favoring .this legislation.
This Department strongly recommends Presidential approval of
H.R. 15246.

NJ\51\
National Aeronautics and
Space Administration
Washington, D.C.

20546
Office of the Administrator

OC1 41976

Director
Office of Management and Budget
Executive Office of the President
Washington, DC 20503
Attention:
Subject:

Assistant Director
for Legislative Reference
Enrolled Enactment Report on H.R. 15246,
94th Congress

This is an Enrolled Enactment report on H.R. 15246, "To amend
the Service Contract Act of 1965 to provide that all employees,
other than bona fide executive, administrative, or professional
·employees, shall be considered to be service employees for
purposes of such Act, and for other purposes." It is submitted
pursuant to Mr. James M. Frey's memorandum of October 1, 1976.
The Bill would amend section 8(b) of the Service Contract Act
to include within the definition of "service employee" any
person, except bona fide executive, administrative and professional employees, engaged in the performance of contracts
entered into by the United States, and not exempted under
section 7, the principal purpose of which is to furnish services
to the United States.
The Bill would reverse the recent decisions in Federal Electric
Corp. v. Dunlop, 22 W H Cases 996 (M. D. Fla. 1976) and Descomp,
Inc. v. Sampson, 377 F. Supp. 254 (D. Del. 1975) by re-defining
the term "service employee" in the Service Contract Act to include white-collar employees, as so classified in the "General
Schedule" for Federal Government employees -- that is, persons
in secretarial, clerical, and technician jobs.
NASA, as one of the major users of support service contractors,
will not be impacted substantially by this legislation since
for sometime its contracts have been subject to the Labor
Department's rulings that white-collar employees were included
in the definition of "service employees." Only if the court
decisions, altered by the Bill, had been allowed to stand would
there have been a substantial impact on NASA, in that there
would have been more flexibility in the area of wages and

---
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salaries in reprocurement actions. Therefore, the legislation
only makes more certain the conditions already obtaining with
respect to NASA's procurement of services.
Accordingly, the National Aeronautics and Space Administration
would have no objection to approval of the Enrolled Bill
H R. 15246.

~.-&/~

ames C. Fletcher
dministrator

UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C.

20415

October

CHAIRMAN

5, 1976

Honorable James T. Lynn
Director
Office of Management and Budget
Washington, D.C. 20503
Attention:

Assistant Director for
Legislative Reference

Dear Mr. Lynn:
This is in response to your request for the Commission's views on
H.R. 15246, an enrolled bill "To amend the Service Contract Act of 1965
to provide that all employees, other than bona fide executive, administrative, or professional employees, shall be considered to be service
employees for purposes of such Act, and for other purposes."
The enrolled bill would not directly affect programs for which the Civil
Service Commission has administrative responsibility. Since the Department of Labor favors enactment of the legislation, we recommend that the
President sign the enrolled bill.
By direction of the Commission:
Sincerely yours,

V~Lr

THE CHAIRMAN OF THE
COUNCIL OF ECONOMIC ADVISERS
WASHINGTON

October 8, 1976

MEMORANDUM FOR JAMES M. CANNON
Subject:

H. R. 15246 "Service Contract Act Amendments of
1976

This is in response to your request for the Council
of Economic Advisers' comments on the Memorandum for the
President on enrolled bill H.R. 15246. The Act would legislatively extend coverage of the "prevailing wage" rule to
white collar workers employed in the performance of Government
service contracts. The CEA recommends that the President
not approve the enrolled bill.
Experience in other sectors indicates that the
Department of Labor's determination of the "prevailing wage"
results in a wage that reflects the union wage and is higher
than the average wage. It exceeds the wages at which approximately qualified workers could be hired. This tends to prop
up artificially high wages, thereby increasing inflationary
pressures. It also increases the cost of the Government's own
operations.
Thus, a veto is urged in the interest of reducing
wage pressures and reducing the growing cost of Government.
While a veto of this bill would be a small step in this
direction, it would indicate a desire to reverse the trend
toward increasing the application of')?revailing wage" provisions.

THE WHITE HOUSE
ACTION MEMORANDUM

October

De1te:

FOR ACTION:

LOG NO.:

WASHINGTON

Time:

400pm

T issy
~~....J;/6 (for informe1tion):
Friedersdorf , . JacJ Marsh
Bobbie Cilberg
Ed Schmults
Bill Seidman
Steve lcConabey
Alan Areenspan~

Davi

FROM THE STAFF SECRETARY
DUE: De1te:

October tl

Time:

noon

SUBJECT:

H.R. 15246-Service Contract Act

1endments

o~=

1976

ACTION REQUESTED:
- - For Necesse1ry Action

- - For Your Recommende1tions

-

- - Dre1£t Reply

-

Prepare Agende1 e1nd Brief
X

-· For Your Comments

- - Dre1ft Reme1rks

REMARKS:

please return to judy ij6hnston,ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
If you he1ve e1ny questions or if you anticipate a
dele1y in submitting the re rruired r.naterie1l, please
telephone the te1 •
im11

K. R. COLE, JR.
For the President
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THE WHITE HOUSE

Date:

Time:
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FOR ACTION:

LOG NO.:

WAJIIINOTON

ACTION MEMORANDUM

David Lissy
Max Friedersdorf
Bobbie Kilberg ~
Bill Seidman ~
Alan Greenspan

400pm

cc (for information):

Jack Marsh
Ed Schmults
Steve McConahey

FROM THE STAFF SECRETARY
DUE: Date:

Time:

October 11

noon

SUBJECT:

H.R. 15246-Service Contract Act Amendments of 1976

ACTION REQUESTED:
- - For Necessary Action

- F o r Your Recommendations

- - Prepare Agenda and Brie£

-Draft Reply

X

.

- - For Your Comments

--Draft Remarks

REMARKS:

please return to judy johnston,ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
I£ you have any questions or if you anticipate a
delay in submitting the required material, please
&.-1--'L..---
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James •· CSDDon
For the President .
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ACTION MEMORANDUM

400pm
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Jack Marsh
Ed Schmults
Steve McConahey

FROM THE STAFF SECRETARY
DUE: Date:

noon

Time:

October 11

SUBJECT:

H.R. 15246-Service Contract Act Amendments of 1976

ACTION REQUESTED:
- - For Necessary Action

- F o r Your Recommendations

- - Prepare Agenda and Brief

--Draft Reply

X

-Draft Remarks

- - For Your Comments

REMARKS:

please return to judy johnston,ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
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delay in submitting the required material, please
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THE WHITE HOUSE
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October 8
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LOG NO.:

WASJIINOTON

Time:

400pm

;

FOR ACTION:

David Lissy--;-·
Max Friedersdorf
Bobbie Kilberg
Bill Seidman
Alan Greenspan

cc (for information):

Jack Marsh
Ed Schmults
Steve McConahey

FROM THE STAFF SECRETARY

DUE: Da.te:

Time:

October 11

noon

SUBJECT:

B.R. 15246-Service Contract Act Amendments of 1976

ACTION REQUESTED:

- F o r Necesscay Action

- F o r Your Recommenda.tio~

-

-

Dra.fl Reply

-

Dra.fl Rema.rks

Prepa.re Agenda. cmd Brief
X

.

- F o r Your Comments

t

'

REMARKS:

please return to judy johnston,ground floor west wing

(

. PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

if you anticipate a.
delay in submHtinq tho roquircd material, please

If_ you havo any questions or

&-),.,\...--... "'"'- C:~-r& ~ ...,. .....,.. .... ;..,......., .. rt;nt..lv.
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James I. Cannon

For the President

THE WHITE HOUSE
WASHINGTON

October 11, 1976

tAnntJn

I.ffiMORANDUM FOR:

JIM @AVM1l'tOOH

FROM:

MAX L. FRIEDERSDORF

SUBJECT:

H.R. 15246-Service Contract Act Amendments
of 1976

The Office of Legislative Affairs concurs with the agencies
that the Service Contract Act Amendments of 1976 should be
signed.

Attachments

94TH CoNGRESs .} HOUSE OF REPRESENTATIVES {
REPORT
~dSesflion
·
No. 94-1571

SERVICE CONTRACT ACT AMENDMENTS OF .1976

SEPTEMBER 16, 1976.-Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr.

PERKINS,

from the Committee on Education and Labor,
submitted the following

REPORT
together with
ADDITIONAL VIEWS
[Including cost estimate of the Congressional Budget Office]
[To accompany H.R. 15246]

The Committee on Education and Labor, to whom was referred the
bill (H.R. 15246) to amend the Service Contract Act of 1965 to provide
that all employees, other than bona fide executive; administrative, or
professional employees, shall be considered to be service employees for
purposes of such Act, and for other purposes, having considered the
same, report favorably thereon without amendment and recommend
that the bill do pass.
BACKGROUND

The Service Contract Act was enacted in 1965 to provide labor
standards for employees engaged in the performance of government
service contracts. The Act provides that such employees must be paid
at least the prevailing wages and fringe benefits paid for such employees in the.locllli.ty, and that they must be protected from unsafe
working conditions.
The Subcommittee on Labor-Management Relations has conducted
numerous hearings to oversee the functioning of the Service Contract
Act. The first set of oversight hearings were held during the 92nd
Co~ess. The seriousness of the problems discovered led to the
Semce Contract Act amendment:B of 1972 (P.L. 92-473). AdditioJ;lal
oversight hearings were held in 1974, 1975 and 1976. These heaiings
and tlie court decisions discussed below convinced the Subcommittee
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that it was necessary to take legislative action to clarify the Act's
covere.ge provi!U.~ns as they could affect uw~te collar" employees
eng~ged in.the performance of governmen~ serv1ce contra~ts.
H.R. 15246 was ordered reported unanunously, by voice vote, by
the Committee on Education and Labor on September 8, 1976.

At the, titile ;of tpe .Q~ginal Aet, serviCEt workers .were numerically
mostly ~'blue collar," but there were. "white oollar~~ 1workem as well,
and t~e4:. cover~e w~ .i?ten~ed ~y the c~!lgr~s_s. 'l'hi~ w~ r~cognized
by form~rJ>r~i~ent , N~on 1,11:his Bta.terrient when Sigt:ung the 1972
ame~dmjmts . .H.e ~sQ.i~': .·dtypic<a.~, of the serV,ices; covered. !tre food
serviCes, c~stod1al, . ~o~nds . mamteQ.~n((e, computer serVJces and
support ser'vice.s at nnlitary inst allations."
H.R. 15246 does not exclude any of those ·workers covered under
the previ~,H' S.(}>) definition which r~ad as follows:
(b) The term "servi~~ employees" means guards, watchmen, .a.l').d ·any p~rson engaged in a recognized trade or craft,
ox: other skilJed meQhanicql cr~ft, .or 4>, unskilled, se@skilled,
?r skilJed: ~anu!).llabor .<?~cu~~tio~.s 1 and tt!lY othe,r .employee
mcl\I~n1g a fo~ema.n or ~uperv'lSonn a ~s1~10n ha~g , trade,
craft, or la~onng ·experieQces as the para~ount reqmrement ;
and shall mclude all such p(ll'Sons tego:rdless of ·any con:.
tractual relationship that lORY be alleged to exist between a
contractor or subcontractor and such persons.
H:R.l5~46 also imposes on the Sectetary t he obligation to give due
· consideratton to General Schedule rates as well as Wage Board ratEt;.
Without·specifically endor&fug or adopting them, current regu.l~tions
of the Department of Labor pertaining to labor standards for service
contracts (29 CFR Part 4) are of some assistance in clarifying the
meaning of flservice employee". In addition to the statutory limit ations
regarding contract "coverage as to " pnnGipal purpo&e" and dollar
amoun~ of the. contract, the re~ulations describe applicability of the
protectiOnS' B.fforded by the Act 1il terms related to actu.al performance
of the, '.'specified cont-ract servic~s". 'l'h,is description imposes no
limitations on coverage based on references .to the ''Cla.sSification Act''
or itS' exemPt;iol).~, and a_ccordtpgly. makes
disti,nction 'b.~d
ply
"white~' collar'Classificationl>. .. ·'
..
.
.
on "blue~·..
I~ is ~pi~. d,es~pt~:p. th~t ~h~s~ amendme,n~s ~re :tryin~. ~ t~.ach.
:rhus ~h:~ r~gtt~8i~lons stress th6,t, ~overed eJl!.pl~~-c~s are th?ae who'_{all
mto otle "of the classes who actually · perform the spec$¢ .!'!.ety~ces
ci"'led}9r. P,Y; ,t~~ .c~~trft,ct':,, or, th.e . "ol~e~, p(.set~c~ ~plP,lNie;s
d1reetly ~ngaged m performiWg spectfied ·contract~.eemce&" , w
g
the often used "white collar" v. " blue collar" distinctions maj>propria.te in·fur.ther limiting the· proooctions t>f the Act. · ·· ' ·
The Committee concurs with the testill'lony . of Witnesses that
covera~e of '.' white colla:r" serVice emplo~es is integtal to th'e remedial
purp?ses ·~ . ·the Act. 1n,· H.R, ~5246. tb.e committee' rei~tates the
. poSltron , that 'Workers engaged 'ln the perf()l'Iha.nce of g()'Vernment
service. contracts are entitled to the decent standards· this:. Nlt has
brought 'th :this field.
·

PuRPOSE oF H.R. 15246
The p~rpos~ of E;.R. 1524_6 is to preserve the status quo prior to
the dems1oils m lJ68cMn1! v. 8ampsoo, 377 F . Supp. 254 (D.C. Del.
1974) and Federal Electrw Corporation v. Dunlop,-- F. Supp. -.-,
(M.D. Fla. 1976), by clarifying what was meant by the term "serVIce
employee".
" .
,
. , In ·Detromp v. Sampson the court hel~ that . wh1te collar ~mployees were not covered by the Act. This ~olding was the subJect
of oversight hearings in 1974 b.y the Subcommittee on Labor-Management Relations which categorically rejected the narrow construction placed on the Ac~ by the DeSC01fl-P ~olding. In its report to the
Corruilitte& on Educat10n and Labor 1t sa1d as follows:
That the court in De-sc'Mnp placed a construction upon the
language of the statute that is clearly not there is well
supported by statements of Oongt-essional intent in the 1974
Oversight Hearings. As Chai:man Thompso~ stated:
"With respect to the clencal ~mploy~es It was clear~y the
intent of the committee that they be mcluded ... m the
absence of language to the contrary, we feel th&:t the Sec,.
retary should give the Act a liberal constructiOn. (1974
.
.
•
.
Hearings art p. oi2}. ·
NotwithStanding specific language m.aking It cle;ar or
naming them as white collar workers, It w~ and IS ~ur
intent that all service contract employees be mcluded, mcl\lding tl;le keypup~h operators and othe~. (1974 Hearmg§iatp.:ll4)."
.
. .
f
· Desf,Qfflp, tlwrefore,. established an mcon:ec~ ~t or
defining a service ,emplc:>yee based upon a distmct10n between. so~call,ed "bl#e" and ."white" collar .employees.
(0c:>in1nittee Print entitled "Plight of the SerVIce Worker
Revisited", p. 11).
The Department of Labor has consistently included both "blue
collar" and "white collar" employees engaged in the perfo~ance of
government service contracts, other than b?nll: fide execut~v.e, administrative and p,rofessional employees, Withm the defimt10n of
"service employees ' for purposes of the Act.
CLARIFICATlON oF THE ScoPE oF THE TERM "SERVICE EMPLOYEE"
Accordingly, H.R. 15246 simply makes it ~lear that both "blue
collar" and " white collar" employees engaged m the perf?rmance. of
vernment ~rvice contracts, other than bona fide ex~cutive,"a~
~rative and professional employees, are to be COllStdered serVIce
employees" for purposes of the Act.
H.R.

11:171

CoaT

sun

no

a.na

Es'l'n\u·r E

AND lNFLA'.PlONARY

IMPACT '

In compliance:•with clause 7(a) of Rule XIII of the Rules of the
House of Representatives, the committee estimates that no additional
cost to the government would be incurred as a result of the enactment
of this bill.
H.R. 1571
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At . .the.,. commi;t~e's request, tile Congressional :Budget Office
submttted·· Its<·fi?dHlgs as follows=

or,~~~i~~ ~o~e;~~~9t~1, 1l~~~tcJM::Sh~~O:Jl~~~eitn~

1~2~5, _a .blll t9. .arp.e~d tl~e .Se..r;vi«e Co~tra;~t Act. of t965:
Based on this reVIew, _It .appe~rs that".no..additional cost to

the govern.ment would ~ incurred 'as•are·su·lt ·o··r· ·e·n:..:ntmen.t of.
thi~- b'i1L ~-·~·· . '
. . ..
·. .
""" · .
Signed: RoBOT R. L'EvrN'E
• (for Alice- M. Rivlin,· D&ector,
..
.
Congressional· Budget Office) .
Biic,au~e: ~h~ l;ll!l d6~s P,()~ liut~o.#ze the expenditur~ 'of 'F~deJ;a.l funds
ahndtl?teh.~~t~.s~ .?t ~..:e.. cos;~stiW,a~ I;n~ntion~d l!.~~ye th~
t~.w;~tt~e feels
e 6 Wl1
,.... .. " 1 .e.,v,~uwy
n'-A >:. . . an
' d
'nfla · ., ........
,· 1
· ·Do. no
. . uirect
... : .tn'>pa.ct
~·
on' 't he ,.~-u~IOP,I:I:l,
no
·
·· '
' ·
1 a~~nff!Y,, ItPJ)act ·f!n. pnces ,an.d costs.

t

A

OvE·itsiorrT'
N9 .~yari!.ight findings haverl>~n presented :to the .c ommittee liy the
<:o~Jt~ o.n ~ovetnmen.t Operations. Th~ C~mmittee'8 own over~lght fu:J.dJngs Wit~ .-~pect to •the ne.ed fOJ: ~his legislati~ are contained
m the bQdy, qf..this Report .
·
C~N;~jis

IN

~~STI:NG LAw MADE BY H.R. 15246 ToGET.FJER WITH
A 8J!lCTION-BY~JlCTION ANALYSIS TJUiR.EOF
.

,S~:CTION~JJ.Y-SECTION

ANALYSIS OF. H;.R. 15246

, Se~~i;Qn: ! ~~'-rh~ ~t secti~r1 of the bill amends section 2Ca} of the
Se:r;v~c~ .<;J~Ii~!,~ct Ac~ (here~!Lfter referred to as t\l.e "SC.A") by
stl'!~g dut , as deifued herym/' and ~ection 2(b) o( the SCA by
stnking out "a.s defined heretn''.
·
. . S~tio?i;~.~ec~i9~ .2 ' o( t~e bill .amei1.ds section 2'(~1(~) the SCA
.~;Y: Inser.tmg l1Illlle<f~a:tely after "se(!tlori 5341" tlie .~ fo1lo~~g• 11or
secti6n 5!132,..
·
·
:• · · .· · -;,
· · · 1. ,w~ . •
'" S,e~ :S.~ec~!ori '3 bf tM bill amends 'section S(b), of •he SCA
·r~a<,l as follows:
. . · ·· ·
· · · · · ·, ., · , · ·
.Y,
· •

'ot

(b) T~e· term "sel'vice emplQyee" mea,qs ..n':r: person
eng.aged 10 the pe.f£<mnance of a contract entered:
by the
:Uro$e.d St~s · and n.ot e~empted under sectiQU: .7, 'Whether
n,eg.Qtii~ Of· ~ve:rt:isedJ J.he }?rindit>al 'purpose of which is
·t9 ,fu~ . s~ce~ l,D. th.e Umted . S~tes (other than a.ny
perspn ~~lo~~~ m ~ .oona fide eJ:~~utiv&j administrative,
or profe.ssiOnal capacity, a.s those terms. are de~d rin part
541 of title 29, Code of Federal. ~egulat10ns, as of July 30,
1976, ~d,_.any - subsequent reVISion . of . th.~, ~tions);
an~ shali ~~lude . all such persons regardless of any contractual relatiOnship that may be a.lleged to exist between a
contractor or subcontractor and such persons.

mto

CHANGES I N Exi STING LAw MADE BY THE B ILL, As REPORTED

· In complia.rice with clause 3 of Rule XIII of the Rules of the House
of Representatives, cha.nges in existing law made by the bill, as reported, are. sho'Wn as follows (existing la~ pr~posed. ~ b~ omit~~ is
Is enclosed m black brackets, new matter IS prmted m 1tahcs, eXIstmg
law in which no change is proposed is shown in roman):
SERVICE CONTRACT A C T O F

1965

AN ACT To provide labor standards for certain persons employed by Federal
contractors to furnish services to Federal agencies, and for other purposes.

Be i t enacted by the Senate and H ouse of R epresentatives of the Uni ted
States of America in 'Congress assembled, That this Act may be cited
as the "Service Contract Act of 1965".
SEc. 2. (a) Every contract (and any bid specification therefor)
entered into by the United States or the District of Columbia in excess
of $2,500, except as provided in section 7 of this Act, whether ne~o
tiated or advertised, the principal purpose of which is. to furmsh
services in the United States through the use of service .employees [, as
defined herein,] shall contain the following:
(1) A provision specifying the minimum monetary wages to be
paid the various classes of service ~mployees in the performance
of the contract or any subcontract thereunder, as determined by
the Secretary, or his authorized represente..tive, in accordance with
prevailing rates for such employees in the locality, or where a
collective-buga.ining agreement covers any such servicre employees, in accordance with the rates for such employees proVIded for
in such agreement, including prospective wage increases provided
for in such agreement as a result of arm's-:len~th negotiatimis. In
no case shall such wages be lower than the mmimum !lpecified in
subsection (b).
(2) A provision specifying the fr.inge benefits to be furnished
the various classes of service employees, engaged in the performance of the contract or any subcontract thereunder , as determined
by the Secretary or his authorized represent:.Mive to be prevailing
for such employees in the locality, or, where a collecti'\'le-bargaining agreement covers any such service employees, 4> be. provided
for in such agreement, including prospective fringe benefit increases provided for in such agreement as a result of arm's-length
negotiations. Such fringe benefits shall include medical or hospital care, J>ensions on retiremen·t . or death, compensation for
injuries or illness resulting from occupational activity, or insurance to provide any of the foregoing, unemployment benefits, life
insurance, disability and sickness insurance, accident .insurance,
vacation and holid1ty pay, costs of apprenticeship or other similar
programs and other bona fide fringe benefits not otherwise required by Federal, State, or local law to be provided by the contractor or subcontractor. The obligation under this subparagraph
may be discharged by furnishing any equivalent combinations of
fringe benefits or by making equivalent or differential payments
in cash under rules and regulations established by the Secretary;
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(3) A pro-vision that no part of the services covered by this
Act will be performed in buildings or surroundings or under
~o~king conditions, provided by or under the control or supervtston of the contractor or any subcontractor, which are unsanitary or hazardous or dangerous to the health or safe-ty of service
employees engaged to furnish the services.
(4) A provision that on the date a service employee commences
work on a contract to which this Act applies, the contractor or
subcontractor will deliver to the employee a notice of the compen~ation required under paragraphs (1) and (2) of this subsectu~n, on a form prepared by th.e Federal agency, or will post
a notl~e of the reqmred compensatiOn in a prominent place at the
workstte.
(5) A statement of the rates that would be paid by the Federal agency to the various classes of service employees if section
5341 or section 5332 of title 5, United States Code, were applicable
to them. The Secretary shall give due consideration to &uch
rates in making the wage and fringe benefit determinations
specified in this section.
(b)(1) No contractor who enters into any contract with the Federal
Government the principal purpose of which is to furnish services
through the use ·of service employees [as defined herein] and no subcontractor thereunder shall pay any of his employees engaged in £erforming work on such contracts less than the minunum wage specified
under section 6(a) (1) of the Fair Labor Standards Act of 1938, as
amended (52 Stat. 1060; 29 U.S.C. 201, et seq.).
(2) The provisions of sections 3, 4, and 5 of this Act shall be applieable to violations of this subse-ction.
. SEc. 3. (a) Any violation of any of the contract stipulations required by section 2(a) (1) or (2) or of section 2(b) of this Act shall
render the party responsible therefor liable for a sum equal to the
amount of any deductions, rebates, refunds, or underpayment of compensation due to any employee engaged in the performance of such
contract. So much of the accrued payment due on the contract or any
other contract between the same contractor and the Federal Government may be withheld as is necessary to pay such employees. Such
withheld sums shall be held in a deposit fund. On order of the Secretary, any compensation which the head of the Federal s;gency' or the
Secretary has found to be due pursuant to this Act shall be paid directly to the underpaid employees from any accrued payments withheld under this Act.
(b~ In accordance with regulations prescribed pursuant to section 4
of this Act, the Federal agency head or the Secretary is hereby authorized to carry out the provisions of this section.
(c) In addition, when a violation is found of any contract stipulation, the. contract is subject upon written :r;wtice to cancellation by the
contractmg agency. Whereupon, the Umted States may enter into
other contracts or a.r rangements for the completion of the original contract, charging any additional cost to the original contractor.
SEc. 4. (a) Sections 4 and 5 of the Act of June 30, 1936 (49 Stat.
20?6), as amended, shall govern the Secretary's authority to enforce
th~ ~ct, make rules, regula~ions, issue orders, hold hearings, and make
dec.tswns based upon findmgs of fact, and take other appropriate
actton hereunder.
H.R. 1571

(b) The Secretary mayyrovide such reasonable limitations and may
such rules and regulations allowing reasonable variations, tolerances, and exemptions to .and from any or all provisions of- this Act
(other than section 10), but only in S_{>ecial circumstances where he
determines that such limitation, variatwn, tolerance, or exemption is
necessary and proper in the public interest or to avoid the serious impairment of government business, and is in accord with the remedial
ptJrpose of this Act to protect prevailing labor standards.
(c) No contractor or subcontractor under a contract, which succeeds a contract subject to this Act and under which substantially the
same services are furnished, shall pay any service employee under such
contract less than the wages and fringe benefits, including accrued
wages and fringe benefits, and any prospective increases in wages and
fringe benefits provided for in a collective-bargaining agreement as
a result of arm's-len~th negotiations, to which such service employees
would have been entitled if they were employed under the predecessor
contract: Prwided, That in any of the foregoing circumstances such
obligations shall not apply if the Secretary finds after a l).earing in
accordance with regulations adopt:ed by the ~creta:ry .that such w~es
and fringe benefits are substantially at vanance wtth those which
prevail for services of a character similar in the locality.
(d) Subject to limitations in annual appropriation Acts but notwitb.standing any other provision of law, contracts to which this Act
applies may, if authorized by the Secretary, be for any term of years
not exceeding five, if each such contract provides for the peri?<Iic
adjustment of wages and fringe benefits pursuant to future determmations, issued in the manner prescribed in section 2 of this Act no less
often than once every two years during the term of the contract,
covering.the various classes of service employees.
.SEc. 5. (a) The Comptroller General is directed to distribute a list
to all agencies of the Government giving the names of persons or
firms that the Federal agencies or the Secretary have found to have
violated this Act. Unless the Secretary otherwise recommends because
of unusual circumstances, no contract of the United States shall be
awarded to the persons or firms appearing on this list or to any firm,
corporation, partnership, or association in which such persons or firms
have a substantial interest until three years have elapsed from the
date oLpublication of the list containing the name of such persons or
firms. Where the Secretary does not otherwise recommend because of
unusual circumstances, he shall, not later than ninety days after a
hearing examiner has made a finding of a violation of this Act, forward to the Comptroller General the name of the individual or firm
found to have violated the provisions of this Act.
(b) If the accrued payments withheld under the terms of the contract are insufficient to reimburse all service employees with respect to
whom there has been a failure to pay the compensation required pursuant to this Act, the United States may bring action ag8.inst the
contractor, subcontractor, or any sureties in any court of competent
jurisdiction to recover the remaining amount of underpayments. Anl_
sums thus recovered by: the United States shall be held in the depostt
fund and shall be pa1d, on order of the Secretary, dir~ctly to the
underpaid emplo;ree or employeest Any sum not paid to an employee
because of inabihty to do so within three years shall be covered into
the Treasury of the United States as miscellaneous receipts.
mak~
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SEc. 6; In' determining any overtime pay to which such service
employees, are e~titled under any Federal · law, th.e regula~ or ~asic
hourly rate of pay of such an employee shall not mclude any fnnge
benefit payments computed hereunder which are excluded from the
regu-lll.r l-ate under the Fair Labor Standards Act by provisions of
section 7(d) thereof.
S'Ec. 7: This ACt shall not app}y to(1) any co~tract of t~e United State~ o~ Dist~ct of.C<?lumbia
for con~tructwn, a~tera~10~ and/or re~air, mcludmg pamtmg and
decoratmg of pubhc .buildmgs or pu~lic works;
.
.
(2) any work requrred to be done m accordance With the proVIsions of the Walsh-Healey Public Contracts Act (49 Stat. 2036);
__ (3) 8.1'!-Y contract for the camage ?f fre~ht or personnel.by
vessel, arrplane, bus, truck, express, railway lme or oil or gas pipeline where' published tariff -rates are in effect;
(4)' any contract for the furnisl_llng of .services by radio, ~le
phon:e,· telegraph, or cable compames, subJect to the Commumcations Act of 1934;
·.· (5) any contract for public utility services, including electric
light and power, water, steam, and gas;
(6) any employment ?on.tr~ct ·yrov~dh?-g. for drrect services to
·a Federalagehcy by an mdivtdua or mdividuals; and
. .
(7) any contriwt with the Post Office Department, the pnncipal
purposeof which is the operation of postal contract stations.
SEc. 8. For the purposes of this Ac
(a) usecretary" means Secretary of Labor.
[(b)' The term "serVice employee" means guards, watchmen, .and
any person 'engaged in a recognized trade or craft, or other skilled
mechanical craft or in unskilled, semiskilled, or skilled manual labor
oecupatlons, and'any other employee including a for~man or supervisor
in a position haVing trade, craft, or laboring expenence as the paramount reqtiirement; arid shall include all such perso~s regardless of any
contractual relationship that may be alleged to eXIst between a contractor or subcontractor ari.d such persons.]
.
(b) The term "serVice employee" .means any per~on engaged tn the
perjorman,ce_ of a Cf!_ntract enter.ed mto. by the Umte.d States ary,d .not
eXempted uruur ser.twn 7 whether. negotwted or advertUJed, the pnnctpal
purpose ·of w~~h is toj;_rn~h services in t~e Unite~ ~tates. (other than
any person emp_loyed m a bona fide eum.tttve, ~dm~nutrattve, o/' professional capam,ty, as thm~e terms are defined ~n part 54,1 of tztle £9,
Ood_e~ of Fede1·al Regulat~ons, as of July 39, 1976, and any S'Ubsequent
revUJton of those regulatwns); and shall ~nclud~ all such persons regardlf3ss of any contractual relatio.nship that may be alleged to emst
bef7tiJeen ·a contractor or subcontractor and such persons.
.
(c) The terni "cpmpensation" moons any of the payments or frmge
benefits described in section 2 of this Act.
{d) The term "United States'~ when used in a.ge<?graphical se~se
shall include any State of the Umted States, the District of Columbia,
Puerto Rico, the Virgin Islands, Outer Continental Sh~lf lands as
defined in· the' Quter Continental Shelf Lands Act, American Samoa,
Guam, Wake I sland, Eniwetok Atoll, I~wajalein Atoll, Joh:r:ston
I sland, and .Canton Island, but shall not mclude any. other terntory
under thejurisdl.ction of ~he United States or any Umted States base
or possession within a foreign country.

SEc. 9. This Act shall apply to all contracts entered into pursuant
to negotiations concluded or invitations for .bids issued on or after
ninety days from the date of enactment of this Act.
. .
SEc. 10. It is the intent of the Congress that deterlll:matwns of
minimum monetary wages and fring~ _benefits for the vanous classes
of service employees under the provisions of paragraphs (~) and (~)
of section 2 should be made with respect to all contracts subJect to th1s
Act as soon as it is administratively feasible to do so. In any event,
the 'secretary shall make such determi~ations wi~h respect to at l~ast
the following contracts subject to th1s Act whiCh are entered mto
during the applicable fiscal year:
(1) For the fiscal year ending June 30, 1973, all contracts
under which more than twenty-five service employees are to be
employed.
(2) For the fiscal year ending June 30, 1974, all contracts
under which more than twenty service employees are to be
employed.
(3) For the fiscal year ending June 30, 1975, all contracts
under which more than fifteen service employees are to be
employed.
(4) For the fiscal year ending June 30, 1976, all contracts
under which more than ten service employees are to be employed.
(5) For the fiscal year ending June 30, 1977, and for each
fiscal year thereafter, all contracts under which more than five
service employees are to be employed.
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ADDITIONAL VIEWS
The undersigned support the limited purpose of H.R. 15246 to
make clear that the term "service employee" does include some
"white collar" occupations where they are directly engaged in the
actual performance of services called for by 'the government service
contract, and are of the type or nature for which the Department of
Labor has in the past made wage determinations under the provisions
of the Service Contract Act.
Because of the lack of legislative hearings on the bill, the expressions
of limitation contained in the Committee Report are essential to
proper construction of these,amendments.
In this connection, we realize the necessity of concurrently providing
that in making wage determinations, the Secretary of Labor give
"due consideration" to. general schedule wage rates for federal employees under the Classification Act as those rates are determined by
JOb content, qualifications, length of service and competence (see 5
USC 5101, 5102 and 5335).
ALBERT H. QuxE.
JoaN M. AsHBROOK.
JoHN N. ERLENBORN.
RoNALD A. SARASIN.
JoHN BucHANAN.
JAMES M. JEFFORDS.

(11)

0

H.R. 11171

H. R. 15246

RinrQl~fourth

<!ongrrss of thr tinitrd ~tatrs of 2lmcrica
AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January;
one thousand nine hundred and seventy-six

9n 9ct
To amend the Service Contract Act of 1965 to provide that all employees, other
than bona fide executive, administrative, or professional employees, shall be
considered to be service employees for purposes of such Act, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That (a) section
2(a) of the Service Contract Act of 1965 (41 U.S.C. 351 (a)) is
amended by striking out", as defined herein,";
(b) sectwn 2 (b) of the Service Contract Act of 1965 (41 U.S. C.
351 (b)) is amended by striking out "as defined herein".
SEc. 2. Section (a) ( 5) of the Service Contract Act of 1965 (41 U.S.C.
351 (a) ( 5)) is amended by inserting immediately after "section 5341"
the following: "or section 5332".
SEc. 3. Section 8 (b) of the Service Contract Act of 1965 ( 41 U.S. C.
357 (b)) is amended to read as follows:
" (b) The term 'service employee' means any person engaged in the
performance of a contract entered into by the United States and not
exempted under section 7, whether negotiated or advertised, the principal purpose of which is to furnish services in the United States (other
than any person employed in a bona fide executive, administrative, or
professional capacity, as those terms are defined in part 541 of title 29,
Code of Federal Regulations, as of July 30, 1976, and any subsequent
revision of those regulations) ; and shall include all such persons
regardless of any contractual relationship that may be alleged to exist
between a contractor or subcontractor-and such pe ons.".

Speaker of the House of Representatives.

Vice President of the United States and
President of the S enate.

