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OMB, Max Friedersdorf and I recommend disapproval of the
enrolled bill. The Counsel's Office (Kilberg) has "no
objection to disapproval".

DECISION

Sign H.R. 4654 at Tab B.

Veto H.R. 4654 and sign Memorandum of Disapproval at Tab C.
which has been cleared by Doug Smith.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0CT 7 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 4654 - For the relief
of Day's Sportswear, Incorporated
Sponsor - Rep. Hicks (D) Washington

Last Day for Action

October 13, 1976 - Wednesday

Purgose

Authorizes the payment of $23,077.01 to Day's Sports-
wear, Incorporated, in settlement of the firm's

claim against the United States regarding a dispute
over duties assessed on the firm's imports.

Agency Recommendations

Office of Management and Budget Disapproval (Memorandum
of Disapproval attached)

Department of Justice Disapproval (Memorandum
of Disapproval attached)

Department of the Treasury No objection

Department of Commerce Defers to Treasury

Discussion

In October 1968, a new law became effective which
amended certain tariff schedules of the United
States. 1Included in the law was a new item stipulat-
ing that fabrics composed of over 50 percent wool

by weight were to be assessed duty as though they
were over 50 percent wool by value.

Prior to this law's enactment, Day's Sportswear
had been importing a fabric for ski clothing
containing more than 50 percent wool by weight but
the wool constituted less than 50 percent of the
fabric's value. Under existing tariff schedules,
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this fabric was assessed at a substantially lower duty
rate than fabrics containing more than 50 percent
wool by value.

When the new law passed in 1968, it went unnoticed
by Day's as well as by the U.S. Customs Bureau's
specialists where the fabrics were entered and

the Customs Information Exchange in New York.

Day's continued to import these fabrics and duties
continued to be erroneously assessed at the lower
custom rates for about 2% years after the passage of
the 1968 law. When the mistake was discovered,
Customs had not yet completed its final review of
the documents pertaining to 18 consignments of

these fabrics for which Day's had already paid
estimated duties. Subsequently, the Customs

Bureau reclassified these 18 consignments increasing
the duty payable by Day's by $23,077.01.

This enrolled bill would direct the repayment to
Day's of the $23,077.01 additional duty which

was assessed against them after these 18 consignments
were reclassified.

In its report on this bill, the House Judiciary
Committee points out that, in addition to the
error of both Day's and the Customs Bureau in
allowing the entries of this fabric to be assessed
the wrong duty, Day's incorporated these fabrics
into its products or sold them on the basis of the
cost of the fabric. The Committee reports that
when the demand for additional payment was made,
Day's had no opportunity to raise the prices for the
finished products, and the company had to absorb
the additional cost. The report further states
that when Day's learned of the increased duty
applicable to the fabric,they made arrangements
with their supplier to reduce the wool content so
that the fabric could continue to be imported at
the lower duty rate.

In its enrolled bill letter, the Department of Justice
recommends that you disapprove H.R. 4654. Justice's
main concern is that there are two cases now under
litigation before the United States Customs Court in
New York involving the same issues that are involved
in this private relief bill. The United States
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is the defendant in these two cases, and Justice

is concerned that your approval of this bill would
prejudice the disposition of these cases. Justice
also points out that approval of H.R. 4654 would
constitute preferred treatment of one importer against
others having similar claims against the Government.
Informally, Justice has also expressed its contention
that private legislation is only appropriate after
all avenues of administrative and legal recourse

have been pursued -- which is not the case with
respect to Day's.

We support the position taken by Justice and

also recommend disapproval. While the facts of
Day's situation, and of their competitors, might
merit your favorable consideration in a future
private relief bill, we believe that approval of
H.R. 4654 now would be premature. Accordingly, we
are attaching, for your consideration, a Memorandum
of Disapproval which includes many of the points
suggested by Justice, but which does not speculate
on the outcome of the related litigation.

Paul H., O'WNeill .
Acting Director

Enclosure



THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

0CcT 5 1976

Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503

Attention: Assistant Director for Legislative
Reference

Sir:

Reference is made to your request for the views of this Department
on the enrolled enactment of H.R. 4654, "For the relief of Day's Sportswear,
Incorporated."

The enrolled enactment would authorize and direct the Secretary of the
Treasury to pay to Day's Sportwear, Incorporated, a State of Washington
Corporation, the sum of $23,077.01. The payment of that sum is to be in
full settlement of all claims of the corporation against the United States
for credit or refund of customs duties arising out of the classification
of certain imported textile fabrics in chief weight of wool entered by the
corporation at the port of Tacoma, Washington, between August 10, 1970 and

July 19, 1971, inclusive.

During the 93rd Congress, the Department submitted a report on a
similar bill stating it did not favor enactment of the proposed legis-
lation. 1In its report the Treasury recognized that the controversy arose
because of a change in the law which made preceding practice concerning
entries of this particular fabric incorrect. This change in law, which
approximately doubled the duties on the fabric involved, was not immediately
noted by the customs broker for the corporation or Customs officials. About
two and one half years elapsed pbefore reclassification was sought by Customs
officials.

The Department did not favor passage of the proposed legislation for
it stated, among other things, such would grant the importer more favorable
treatment than that accorded to other importers, and would discriminate
against the importers who were obligated to pay the correct amount of
duties provided for in the new tariff schedules on similar imported articles.

In its report the House Committee on the Judiciary stated that the
unusual fact situation provides a basis for legislative relief since the
company had incorporated the fabric into its products or sold them on the
basis of the cost of the fabric (including the lower duty) as it had
previously done. The House report stated that when the demand for addi-
tional payment was made, there was no opportunity to change the amount
charged for the finished product and the company had to absorb the addi-

tional cost of duties. LTS
@ TP RN,
Q <N
-~ s
< .
b2 o
b ':":" ;
ﬁ’ N
,,,\ "‘.f’



-2 -

The Senate Committee on the Judiciary noted that it was a matter
of mutual mistake that the corporation continued after the change in
law to import the fabric involved under the old, lower duties. The
report also noted that the corporation acted in good faith.

Since both Houses of Congress have determined that the fact situation
presented provides a basis for legislative relief, the Department has no
objection to a recommendation that the enrolled enactment be approved by
the President.

Sincerely yours,

W)

General Counsel
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;\SS|§TANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, 8.¢. 20530

October 5, 1976

Honorable James T. Lynn

Director, Office of Mahagement
and Budget

Washington, D. C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a
facsimile of the enrolled bill H.R. 4654, "For the relief
of Day's Sportswear, Incorporated.”

H.R. 4654 would authorize and direct the Secretary of
Treasury to pay, out of any money in the Treasury not
otherwise appropriated, to Day's Sportswear, Incorporated,
the sum of $23,077.01. Such payment would be in full
settlement of all claims of said corporation against the
United States for credit or refund of customs duties
arising out of the classification of certain textile fabrics
in chief weight of wool entered by said corporation at the
port of Tacoma, Washington between August 10, 1970 and
July 19, 1971 inclusive.

For the reason stated in the attached veto message,
the Department of Justice recommends against Executive
approval of this bill.

MICHAEL M. UHIMANN
Agssistant Attorney General



TO THE HOUSE OF REPRESENTATIVES:

I return herewith, without my approval, H.R. L4654,
olith Congress, for the relief of Day's Sportswear, Incor-
porated.” :

H.R. 4654 appears to relate to the same claim as pre-
sented in B. A. McKenzie and Co., Inc. v. United States,
United States Customs Court #74-6-01520, Another known
similar claim on behalf of another importer is pending in
the case of George S. Bush and Co., Inc. v. United States,
United States Customs Court #73-9-02693.

A Dbrief history of these two cases would indicate that
Congress in P.L. 90-638, enacted a special provigsion in the
Tariff Schedules of the United States to the effect that
fabrics in the chief weight of wool but in chief value of
other fibers should be assessed with duty as if they were in
chief value of wool. For a time, the Customs officials in
Seattle and Tacoma, Washington failed to heed the dictates
of this provision. When this provision was called to their
attention and they assessed the goods in issue in these two
cases in accordance with the law, these two cases were filed.

The United States Government is presently defending
these two cases and the United States Customs Court is expected
to rule for the Government and against the importers very
shortly. Since the issue involved is presently before the
Customs Court and the Government has strongly advocated the
lack of merit to such claims, it is submitted that the courts
should be permitted to rule in this matter in due course. 1In
addition, it should be pointed out that H.R. 4654 makes no
mention of other cases which may be presently pending in
regard to this same matter including the one previously
mentioned above and the enactment of H.R. 4652 would consti-
tue preferred treatment of one importer against others
similarily having claims against the Government. I find an
insufficient basis exists for the approval of this enrolled
bill, which enactment would constitute an unwise precedent
in a matter which the Government feels is without merit.

For these reasons, I return H.R. L4654 without my approval.

THE WHITE HOUSE e

OCTOBER , 1976
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ocT 6 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D. C. 20503

Attention; Assistant Director for Legislative Reference
Dear Mr. Lynn:

This is in reply to your request for the views of this Department
concerning H.R. 4654, an enrolled enactment

"For the relief of Day's Sportswear, Incorporated."

H.R. 4654 would authorize and direct the Secretary of the
Treasury to pay the amount of $23, 077,01 to Day's Sportswear,
Incorporated in full settlement of all claims of the corporation
against the United States for credit or refund of customs duties
arising out of a mutual mistake on the part of the corporation and
the United States Customs Bureau in the classification of certain
imported textile fabrics in chief weight of wool.

This Department was not previously requested to comment on
this legislation by the Congress. We note, however, that the
Department of the Treasury in its comments to the Chairman of
the House Judiciary Committee opposed enactment of a similar
bill in the 93rd Congress, largely on the grounds that enactment
could discriminate against other importers who were obliged to pay
the correct amount of duties on similar imported articles.

This Department concurs with the views of the Department of the
Treasury as stated in its report, and we defer to that Department
as to whether H.R. 4654 should be approved or vetoed by the

President.
Enactment of this legislation will not involve the expenditure of

any funds by this Department.
Sincerely,

~/ er al Counsel \xOLUT’O/v
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0CcT 7 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 4654 - For the relief
of Day's Sportswear, Incorporated
Sponsor - Rep. Hicks (D) Washington

Last Day for Action

October 13, 1976 - Wednesday

Purpose

Authorizes the payment of $23,077.01 to Day's Sports-
wear, Incorporated, in settlement of the firm's

claim against the United States regarding a dispute
over duties assessed on the firm's imports.

Agency Recommendations

Office of Management and Budget Disapproval (Memorandum
’ of Disapproval attached)

Department of Justice Disapproval (Memorandum
of Disapproval attached)

Department of the Treasury No objection

Department of Commerce Defers to Treasury

Discussion

In October 1968, a new law became effective which
amended certain tariff schedules of the United
States. Included in the law Was a new item stipulat-
ing that fabrics composed of over 50 percent wool

by weight were to be assessed duty as though they
were over 50 percent wool by value.

Prior to this law's enactment, Day's Sportswear
had been importing a fabric for ski clothing
containing more than 50 percent wool by weight but
the wool constituted less than 50 percent of the
fabric's value. Under existing tariff schedules,
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this fabric was assessed at a substantially lower duty
rate than fabrics containing more than 50 percent
wool by value.

When the new law passed in 1968, it went unnoticed
by Day's as well as by the U.S. Customs Bureau's
specialists where the fabrics were entered and

the Customs Information Exchange in New York.

Day's continued to import these fabrics and duties
continued to be erroneously assessed at the lower
custom rates for about 2% years after the passage of
the 1968 law. When the mistake was discovered,
Customs had not yet completed its final review of
the documents pertaining to 18 consignments of

these fabrics for which Day's had already paid
estimated duties. Subsequently, the Customs

Bureau reclassified these 18 consignments increasing
the duty payable by Day's by $23,077.01.

This enrolled bill would direct the repayment to
Day's of the $23,077.01 additional duty which

was assessed against them after these 18 consignments
- were reclassified.

In its report on this bill, the House Judiciary
Committee points out that, in addition to the
error of both Day's and the Customs Bureau in
allowing the entries of this fabric to be assessed
the wrong duty, Day's incorporated these fabrics
into its products or sold them on the basis of the
cost of the fabric. The Committee reports that
when the demand for additional payment was made,
Day's had no opportunity to raise the prices for the
finished products, and the company had to absorb
the additional cost. The report further states
that when Day's learned of the increased duty
applicable to the fabric, they made arrangements
with their supplier to reduce the wool content so

that the fabric could continue to be imported at /{T :

the lower duty rate. Lo

In its enrolled bill letter, the Department of Justice%g
recommends that you disapprove H.R. 4654. Justice's .
main concern is that there are two cases now under
litigation before the United States Customs Court in
New York involving the same issues that are involved

in this private relief bill. The United States



is the defendant in these two cases, and Justice

is concerned that your approval of this bill would
prejudice the disposition of these cases. Justice
also points out that approval of H.R. 4654 would
constitute preferred treatment of one importer against
others having similar claims against the Government.
Informally, Justice has also expressed its contention
that private legislation is only appropriate after
all avenues of administrative and legal recourse

have been pursued -- which is not the case with
respect to Day's.

We support the position taken by Justice and

also recommend disapproval. While the facts of
Day's situation, and of their competitors, might
merit your favorable consideration in a future
private relief bill, we believe that approval of
H.R. 4654 now would be premature. Accordingly, we
are attaching, for your consideration, a Memorandum
of Disapproval which includes many of the points
suggested by Justice, but which does not speculate
on the outcome of the related litigation.

Do A

Paul H. O'Neill
Acting Director
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MEMORANDUM OF DISAPPROVAL

I am withholding my approval from H.R. 4654,
a bill "For the relief of Day's Sportswear, Incor-

porated.”

H.R. 4654 appears to relate to the same claim

as presented in B. A. McKenzie and Co., Inc. v. United

States, United States Customs Court #74-6-01520.

Another known similar claim on behalf of another

importer is pending in the case of George S. Bush

and Co., Inc. v United States, United States Customs

Court #73-9-02693.

The United States Government is pPresently defend-
ing these two cases and the United States Customs
Court is expected to rule. Briefly, the litigation

involves the applicébility of certain customs duties.

I believe that the courts should be permitted
to rule in these cases in due course. I am also
concerned that my approval of H.R. 4654 could
inappropriately predispose the court's ruling.
Further, H.R. 4654 would constitute preferred
treatment of one importer against others having

similar claims against the Government,

Finally, I believe that pPrivate relief legislation
is appropriate only after all other avenues of
available administrative and legal recourse have

been pursued.

For these reasons, I am withholding my approval

from H.R. 4654.

THE WHITE HOUSE
October ¢ 1976





















THE WHITE HOUSE

WASHINGTON

October 11, 1976

| CNN 77
MEMORANDUM FOR: JIM SAVANAUGH
FROM: : MAX L. FRIEDERSDORF M«é‘
SUBJECT: H.R. 4654-Relief of Day's Sportswear, Inc.

The Office of Legislative Affairs concurs with the agencies

that the Relief of Day's Sportswear, Inc. should be-sigmed:
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MEMORANDUM OF DISAPPROVAL

I am withholding my approval from H.R. 4654,
a bill "For the relief of Day's Sportswear, Incor-

porated."

H.R. 4654 appears to relate to the same claim

as presented in B. A. McKenzie and Co., Inc. v. United

States, United States Customs Court #74-6-01520.
Another known similar claim on behalf of another

importer is pending in the case of George S. Bush

and Co., Inc. v United States, United States Customs

Court #73-9-02693.

The United States Government is presently defend-
ing these two cases and the United States Customs
Court is expected to rule. Briefly, the litigation

involves the applicability of certain customs duties.

I believe that the courts should be permitted
to rule in these cases in due course. I am also

concerned that my approval of H.R. 4654 could

inappropriately predispose the court's ruling. T
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similar claims against the Government.

Finally, I believe that private relief legislation
is'appropriate only after all other avenues of
available administrative and legal recourse have

been pursued.

For these reasons, I am withholding my approval

from H.R. 4654.

THE WHITE HOUSE
October , 1976



MEMORANDUM OF DISAPPROVAL

I am withholding my approval from H.R. 4654, a bill
"For the relief of Day's Sportswear, Incorporated.”
H.R. 4654 appears to relate to the same claim as

presented in B. A. McKenzie and Co., Inc. v. United States,

United States Customs Court #74-6-01520. Another known
similar claim on behalf of another importer is pending in

the case of George S. Bush and Co., Inc. v. United States,

United States Customs Court #73-9-02693. -

The United States Government is presently defending
these two cases and the United States Customs Court is
expected to rule. Briefly, the'litigétion invdlves the
applicability of certain customs duties.

I believe that the courts should be permitted to rule
in these cases in due course. I am also concerned that my
approval of H.R. ‘4654 could inappropriatély predispose the
~ court's rﬁling. Further; H.R. 4654 would constitute
preferred treatment of one importer against others having 
similar claims against the Government.' |

Finally, I believe that.private.rglief legislation is
app}opriate only after all other avenue;‘of available
administrative and legal reéourse have been pursued.

"For these reasons; I am withholding my-approval from

H.R. 4654,
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THE WHITE HOUSE,
































