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THE WHITE HOUSE ACTION 
WASHINGTON 

Last Day: October 13 
October 11, 1976 

FOR THE 

FROM: JIM CANNON 

SUBJECT: H.R. 4654 - For the relief of Day's Sportswear, 
Incorporated 

Attached for your consideration is H.R. 4654, sponsored by 
Representative Hicks. 

The enrolled bill authorizes the payment of $23,077.01 to 
Day's Sportswear, Incorporated, in settlement of the 
firm's claim against the u.s. regarding a dispute over 
duties assessed on the firm's imports. 

The relief bill arises out of the mutual mistake on the 
part of Day's Sportswear, Incorporated and the u.s. Customs 
Office at Tacoma, Washington, in classifying certain 
shipments on wool at that port city during the period 
August 10, 1970 to July 19, 1971. The bill seeks to compensate 
Day's for the retroactive assessment made against the company 
upon discovery of the error by the Customs Bureau. 

A detailed description of the bill is provided in OMB's 
enrolled bill report at Tab A. 

The Department of Justice recommends disapproval of the 
bill because: 

There are two cases now under litigation before the 
U.S. Customs Court in New York involving the same 
issues that are involved in this private relief bill. 

Approval of H.R. 4654 would constitute preferred 
treatment of one importer against others having 
similar claims against the Government. 

Private relief legislation is only appropriate after 
all avenues of administrative and legal recourse have 
been pursued. 

,..-. 
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OMB, Max Friedersdorf and I recommend disapproval of the 
enrolled bill. The Counsel's Office (Kilberg) has "no 
objection to disapproval". 

DECISION 

Sign H.R. 4654 at Tab B. 

Veto H.R. 4654 and sign Memorandum of Disapproval at Tab C. 
which has been cleared by Doug Smith. 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

CCT 7 1976 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill H.R. 4654 - For the relief 
of Day's Sportswear, Incorporated 

Sponsor - Rep. Hicks (D) Washington 

Last Day for Action 

October 13, 1976 - Wednesday 

Purpose 

Authorizes the payment of $23,077.01 to Day's Sports­
wear, Incorporated, in settlement of the firm's 
claim against the United States regarding a dispute 
over duties assessed on the firm's imports. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 

Department of the Treasury 
Department of Commerce 

Discussion 

Disapproval (Memorandum 
of Disapproval attached) 

Disapproval (Memorandum 
of Disapproval attached) 

No objection 
Defers to Treasury 

In October 1968, a new law became effective which 
amended certain tariff schedules of the United 
States. Included in the law was a new item stipulat­
ing that fabrics composed of over 50 percent wool 
by weight were to be assessed duty as though they 
were over 50 percent wool by value. 

Prior to this law's enactment, Day's Sportswear 
had been importing a fabric for ski clothing 
containing more than 50 percent wool by weight but 
the wool constituted less than 50 percent of the 
fabric's value. Under existing tariff schedules, 
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this fabric was assessed at a substantially lower duty 
rate than fabrics containing more than 50 percent 
wool by value. 

When the new law passed in 1968, it went unnoticed 
by Day's as well as by the U.S. Customs Bureau's 
specialists where the fabrics were entered and 
the Customs Information Exchange in New York. 
Day's continued to import these fabrics and duties 
continued to be erroneously assessed at the lower 
custom rates for about 2~ years after the passage of 
the 1968 law. When the mistake was discovered, 
Customs had not yet completed its final review of 
the documents pertaining to 18 consignments of 
these fabrics for which Day's had already paid 
estimated duties. Subsequently, the Customs 
Bureau reclassified these 18 consignments increasing 
the duty payable by Day's by $23,077.01. 

This enrolled bill would direct the repayment to 
Day's of the $23,077.01 additional duty which 
was assessed against them after these 18 consignments 
were reclassified. 

In its report on this bill, the House Judiciary 
Committee points out that, in addition to the 
error of both Day's and the Customs Bureau in 
allowing the entries of this fabric to be assessed 
the wrong duty, Day's incorporated these fabrics 
into its products or sold them on the basis of the 
cost of the fabric. The Committee reports that 
when the demand for additional payment was made, 
Day's had no opportunity to raise the prices for the 
finished products, and the company had to absorb 
the additional cost. The report further states 
that when Day's learned of the increased duty 
applicable to the fabric,they made arrangements 
with their supplier to reduce the wool content so 
that the fabric could continue to be imported at 
the lower duty rate. 

In its enrolled bill letter, the Department of Justice 
recommends that you disapprove H.R. 4654. Justice's 
main concern is that there are two cases now under 
litigation before the United States Customs Court in 
New York involving the same issues that are involved 
in this private relief bill. The United States 
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is the defendant in these two cases, and Justice 
is concerned that your approval of this bill would 
prejudice the disposition of these cases. Justice 
also points out that approval of H.R. 4654 would 
constitute preferred treatment of one importer against 
others having similar claims against the Government. 
Informally, Justice has also expressed its contention 
that private legislation is only appropriate after 
all avenues of administrative and legal recourse 
have been pursued -- which is not the case with 
respect to Day's. 

We support the position taken by Justice and 
also recommend disapproval. While the facts of 
Day's situation, and of their competitors, might 
merit your favorable consideration in a future 
private relief bill, we believe that approval of 
H.R. 4654 now would be premature. Accordingly, we 
are attaching, for your consideration, a Memorandum 
of Disapproval which includes many of the points 
suggested by Justice, but which does not speculate 
on the outcome of the related litigation. 

Enclosure 

Paul H. O~Neill 
Acting Director 



THE GENERAL COUNSEL OF THE TREASURY 

WASHINGTON. D.C. 20220 

Director, Office of Management and Budget 
Executive Office of the President 
Washington, D. C. 20503 

Attention: Assistant Director for Legislative 
Reference 

Sir: 

OCT 5 1976 

Reference is made to your request for the views of this Department 
on the enrolled enactment of H.R. 4654, 11 For the relief of Day's Sportswear, 

Incorporated. 11 

The enrolled enactment would authorize and direct the Secretary of the 
Treasury to pay to Day's Sportwear, Incorporated, a State of Washington 
Corporation, the sum of $23,077.01. The payment of that sum is to be in 
full settlement of all claims of the corporation against the United States 
for credit or refund of customs duties arising out of the classification 
of certain imported textile fabrics in chief weight of wool entered by the 
corporation at the port of Tacoma, Washington, between August 10, 1970 and 
July 19, 1971, inclusive. 

During the 93rd Congress, the Department submitted a report on a 
similar bill stating it did not favor enactment of the proposed legis­
lation. In its report the Treasury recognized that the controversy arose 
because of a change in the law which made preceding practice concerning 
entries of this particular fabric incorrect. This change in law, which 
approximately doubled the duties on the fabric involved, was not immediately 
noted by the customs broker for the corporation or Customs officials. About 
two and one half years elapsed before reclassification was sought by Customs 

officials. 

The Department did not favor passage of the proposed legislation for 
it stated, among other things, such would grant the importer more favorable 
treatment than that accorded to other importers, and would discriminate 
against the importers who were obligated to pay the correct amount of 
duties provided for in the new tariff schedules on similar imported articles. 

In its report the House Committee on the Judiciary stated that the 
unusual fact situation provides a basis for legislative relief since the 
company had incorporated the fabric into its products or sold them on the 
basis of the cost of the fabric (including the lower duty) as it had 
previously done. The House report stated that when the demand for addi­
tional payment was made, there was no opportunity to change the amount 
charged for the finished product and the company had to absorb the addi-
tional cost of duties. ,. .. ~---.,., ~· f 0 1\' () -\ 
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The Senate Committee on the Judiciary noted that it was a matter 
of mutual mistake that the corporation continued after the change in 
law to import the fabric involved under the old, lower duties. The 
report also noted that the corporation acted in good faith. 

Since both Houses of Congress have determined that the fact situation 
presented provides a basis for legislative relief, the Department has no 
objection to a recommendation that the enrolled enactment be approved by 
the President. 

Sincerely yours, 

~ --=--"~~--17?7~ 
General Counsel _ 

R_ } ': ~~-: .--~ ·r:· :'! p -· "-.} r.~ ~ P r': 1~ t. V- · 



ASSISTANT ATTORNEY GENERAL 

LEGISLATIVE AFFAIRS lltpartmtut of Justitt 
11asqiugtnu. £1. Q!. 20530 

October 5, 1976 

Honorable James T. Lynn 
Director, Office of Management 

and Budget 
Washington, D. C. 20503 

Dear Mr. Lynn: 

In compliance with your request I have examined a 
facsimile of the e_nrolled bill H.R. 4654, "For the relief 
of Day's Sportswear, Incorporated." 

H.R. 4654 would authorize and direct the Secretary of 
Treasury to pay, out of any money in the Treasury not 
otherwise a~propriated, to Day's Sportswear, Incorporated, 
the sum of $23,077.01. Such payment would be in full 
settlement of all claims of said corporation against the 
United States for credit or refund of customs duties 
arising out of the classification of certain textile fabrics 
in chief weight of wool entered by said corporation at the 
port of Tacoma, Washington between August 10, 1970 and 
July 19, 1971 inclusive. 

For the reason stated in the attached veto message, 
the Department of Justice recommends against Executive 
approval of this bill. 

s~erely, 

c ~c;;~JM~-~ 
MICHAEL M. UHLMANN 
Assistant Attorney General 



TO THE HOUSE OF REPRESENTATIVES: 

I return herewith, without my approval, H.R. 4654, 
94th Con¥tress, for the relief of Day's Sportswear, Incor-
porated. ' · 

H.R. 4654 appears to relate to the same claim as pre­
sented in B. A. McKenzie and Co.b Inc. v. United States, 
United States Customs Court #74- -01520. Another known 
similar claim on behalf of another importer is pending in 
the case of GeorgeS. Bush and Co., Inc. v. United States, 
United States Customs Court #73-9-02693. 

A brief history of these two cases would indicate that 
Congress in P.L. 90-638, enacted a special provision in the 
Tariff Schedules of the United States to the effect that 
fabrics in the chief weight of wool but in chief value of 
other fibers should be assessed with duty as if they were in 
chief value of wool. For a time, the Customs officials in 
Seattle and Tacoma, Washington failed to heed the dictates 
of this provision. When this provision was called to their 
attention and they assessed the goods in issue in these two 
cases in accordance with the law, these two cases were filed. 

The United States Government is presently defending 
these two cases and the United States Customs Court is expected 
to rule for the Government and against the importers very 
shortly. Since the issue involved is presently before the 
Customs Court and the Government has strongly advocated the 
lack of merit to such claims, it is submitted that the courts 
should be permitted to rule in this matter in due course. In 
addition, it should be pointed out that H.R. 4654 makes no 
mention of other cases which may be presently pending in 
regard to this same matter including the one previously 
mentioned above and the enactment of H.R. 4654 would consti­
tue preferred treatment of one importer against others 
similarily having claims against the Government. I find an 
insufficient basis exists for the approval of this enrolled 
bill, which enactment would constitute an unwise precedent 
in a matter which the Government feels is without merit. 

For these reasons, I return H.R. 4654 without my approval. 

THE WHITE HOUSE 

OCTOBER , 1976 



OCT 6 1976 

Honorable James T. Lynn 
Director, Office of Management 

and Budget 
Washington, D. C. 20503 

GENERAL COUNSEL OF THE 
UNITED STATES DEPARTMENT OF COMMERCE 
Washington, D.C. 20230 

Attention: Assistant Director for Legislative Reference 

Dear Mr. Lynn: 

This is in reply to your request for the views of this Department 
concerning H. R. 4654, an enrolled enactment 

"For the relief of Day's Sportswear, Incorporated." 

H. R. 4654 would authorize and direct the Secretary of the 
Treasury to pay the amount of $23,077.01 to Day's Sportswear, 
Incorporated in full settlement of all claims of the corporation 
against the United States for credit or refund of customs duties 
arising out of a mutual mistake on the part of the corporation and 
the United States Customs Bureau in the classification of certain 
imported textile fabrics in chief weight of wool. 

This Department was not previously requested to comment on 
this legislation by the Congress. We note, however, that the 
Department of the Treasury in its comments to the Chairman of 
the House Judiciary Committee opposed enactment of a similar 
bill in the 93rd Congress, largely on the grounds that enactment 
could discriminate against other importers who were obliged to pay 
the correct amount of duties on similar imported articles. 

This Department concurs with the views of the Department of the 
Treasury as stated in its report, and we defer to that Department 
as to whether H. R. 4654 should be approved or vetoed by the 

President. 

Enactment of this legislation will not involve the expenditure of 
any funds by this Department. 

Sincerely, 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 

ocr 7 1976 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill H.R. 4654 - For the relief 
of Day's Sportswear, Incorporated 

Sponsor - Rep. Hicks (D) Washington 

Last Day for Action 

October 13, 1976 - Wednesday 

Purpose 

Authorizes the payment of $23,077.01 to Day's Sports­
wear, Incorporated, in settlement of the firm's 
claim against the United States regarding a dispute 
over duties assessed on the firm's imports. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 

Department of the Treasury 
Department of Canmerce 

Discussion 

Disapproval (Memorandum 
of Disapproval attached) 

Disapproval (Memorandum 
of Disapproval attached) 

No objection 
Defers to Treasury 

In October 1968, a new law became effective which 
amended certain tariff schedules of the United 
States. Included in the law was a new item stipulat­
ing that fabrics composed of over 50 percent wool 
by weight were to be assessed duty as though they 
were over 50 percent wool by value. 

Prior to this law's enactment, Day's Sportswear 
had been importing a fabric for ski clothing 
containing more than 50 percent wool by weight but 
the wool constituted less than 50 percent of the 
fabric's value. Under existing tariff schedules, 
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this fabric was assessed at a substantially lower duty 
rate than fabrics containing more than 50 p~rcent 
wool by value. 

When the new law passed in 1968, it went unnoticed 
by Day's as well as by the u.s. Customs Bureau's 
specialists where the fabrics were entered and 
the Customs Information Exchange in New York. 
Day's continued to import these fabrics and duties 
continued to be erroneously assessed at the lower 
custom rates for about 2~ years after the passage of 
the 1968 law. When the mistake was discovered, 
Customs had not yet completed its final review of 
the documents pertaining to 18 consignments of 
these fabrics for which Day's had already paid 
estimated duties. Subsequently, the Customs 
Bureau reclassified these 18 consignments increasing 
the duty payable by Day's by $23,077.01. 

This enrolled bill would direct the repayment to 
Day's of the $23,077.01 additional duty which 
was assessed against them after these 18 consignments 
were reclassified. 

In its report on this bill, the House Judiciary 
Committee points out that, in addition to the 
error of both Day's and the Customs Bureau in 
allowing the entries of this fabric to be assessed 
the wrong duty, Day's incorporated these fabrics 
into its products or sold them on the basis of the 
cost of the fabric. The Committee reports that 
when the demand for additional payment was made, 
Day's had no opportunity to raise the prices for the 
finished products, and the company had to absorb 
the additional cost. The report further states 
that when Day's learned of the increased duty 
applicable to the fabric,they made arrangements 
with their supplier to reduce the wool content so 
that the fabric could continue to be imported at 
the lower duty rate. / ~J ~ 

i "<:): 

In its enrolled bill letter, the Department of JusticeV~. 
recommends that you disapprove H.R. 4654. Justice's \..... / 
main concern is that there are two cases now under ,.___ _ __..---
litigation before the United States Customs Court in 
New York involving the same issues that are involved 
in this private relief bill. The United States 
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is the defendant in these two cases, and Justice 
is concerned that your approval of this bill would 
prejudice the disposition of these cases. Justice 
also points out that approval of H.R. 4654 would 
constitute preferred treatment of one importer against 
others having similar claims against the Government. 
Informally, Justice has also expressed its contention 
that private legislation is only appropriate after 
all avenues of administrative and legal recourse 
have been pursued -- which is not the case with 
respect to Day's. 

We support the position taken by Justice and 
also recommend disapproval. While the facts of 
Day's situation, and of their competitors, might 
merit your favorable consideration in a future 
private relief bill, we believe that approval of 
H.R. 4654 now would be premature. Accordingly, we 
are attaching, for your consideration, a Memorandum 
of Disapproval which includes many of the points 
suggested by Justice, but which does not speculate 
on the outcome of the related litigation. 

Enclosure 

Paul H. O~Neill 
Acting Director 
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MEMORANDUM OF DISAPPROVAL 

I am withholding my approval from H.R. 4654, 

a bill "For the relief of Day's Sportswear, Incor­

porated." 

H.R. 4654 appears to relate to the same claim 

as presented in B. A. McKenzie and Co., Inc. v. United 

States, United States CUstoms Court #74-6-01520. 

Another known similar claim on behalf of another 

importer is pending in the case of Georges. Bush 

and Co., Inc. v United States, United States Customs 

Court 173-9-02693. 

The United States Government is presently defend­

ing these two cases and the United States Customs 

Court is expected to rule. Briefly, the litigation 

involves the applicability of certain customs duties. 

I believe that the courts should be permitted 

to rule in these cases in due course. I am also 

concerned that my approval of H.R. 4654 could 

inappropriately predispose the court's ruling. 

Further, H.R. 4654 would constitute preferred 

treatment of one importer against others having 

similar claims against the Government. 

Finally, I believe that private relief legislation 

is appropriate only after all other avenues of 

available administrative and legal recourse have 

been pursued. 

For these reasons, I am withholding my approval 

fran H.R. 4654. 



THE WHITE HOUSE 

ACTION MEMORANDUM WASHINGTON LOG NO.: 

Date: October 8 Time: 33 l 

FOR ACTION: Dick arsons ~ ~ cc (for information}: 
Friedersdorf ~ 

Bobbie Kilberg 
Robert 

Jack Marsh 

FROM THE STAFF SECRETARY 

DUE: Date: oatobex' 11 
Time: 

SUBJECT: 

H.R. 65 -Relief of D 's S~rtswear,Inc. 

ACTION REQUESTED: 

Ed Schmult 
Steve ~cConahey 

20Qga 

_ _ For Necessary Action __ For Your Recommendations 

__ Prepare Agenda. a.nd Brief 

X 

_ _ Draft Reply 

_ _ For Your Comments _ Draft Remarks 

REMARKS: 

leas return t judy johnston,ground floor west wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have a.ny questions or i£ you anticipate a. 
dela in submittinq the req'l.\~ material, please 
telephone the Sia!f Secretarf 'itnm~diately. 

K. R. COLE, JR. 
For the President 



-~-----------------------.-_ _._ _ ___.. __ . . 

ACTI<:-. --=.EMORANDUM WAIHINOTON ' i .LOG NO.: · 

Date: October 8 . Time: 330pm 

FOR ACTION: Dick Parson~cc (forinformation): 
Max Friedersdorf · 
Bobbie Ki1berg 
Robert Hartmann 

FROM THE STAFF SECRETARY 

Jack Marsh 
Ed Schmu1ts 
Steve McConahey 

DUE: Date: October 11 Time: 
200pm 

SUBJECT: 

H.R. 4654-Re1ief of Day's Sportswear,Inc. · 

ACTION REQUESTED: 

-- For Necessary Action --For Your Recommendations 

-- Prepare Agenda and Brief 

X 
-- For Your Comments 

c--;-- ., 
REMARKS: J__ (eM.~ ~~<-.... 

--Draft Reply 

--Draft Remarks 

~c~~ ..¥ J4«f?Pr»~ 
please return to judy johnston,ground floor west wing ~ 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate c 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 
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THE WHIT·E.:H0:~sE . ¥~,~-p; . 
At ~MEMORANDUM WASHINGTON ".; .LOG NO.: · 

Date: October 8 

FOR ACTION: 

.. 
Dick Parsons 
Max Friedersdorf 
Bobbie Kilberg 
Robert Hartmann 

FROM THE STAFF SECRETARY 

Time: 330pm 

cc (for inf6rmation): 
Jack Marsh 
Ed Schmults 
Steve McConahey 

DUE: Date: October 11 Time: 
200pm 

SUBJECT: 

H.R. 4654-Relief of Day's Sportswear,Inc. 

ACTION REQUESTED: 

-- For Necessary Action --For Your Recommendations 

-- Prepare Agenda and Brief 

X 
--For Your Comments 

REMARKS: 

--Draft Reply 

--Draft Remarks 

please return to judy johnston,gror floor west wing 

1oft" 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have cmy questions or if you anticipate c 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

fOR[) 
~-
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ACTION MEMORANDUM w•••••oToH ·.i LOG NO.: ~ 

D•lle: October 8 .. Tlmo: 330pm %J 
FOR ACTION: Dick Parsons cc (for information): 1 

Max Friedersdorf 
Bobbie Kilberg 
Robert Hartmann 

FROM THE STAFF SECRETARY 

Jack Marsh 
Ed Schmu1ts 
Steve McConahey 

DUE: Date: October 11 Time: 
200pm 

SUBJECT: 

H.R. 4654-Relief of Day's Sportswear,Inc. , 

~~ ~fi) 'tf ~bo Y' 
ACTION REQUESTED: 

--·For Necesscuy Action 

-- Prepare Agenda Qnd Brief 

X 
-- For Your Comments 

REMARKS: 

J)3 

_For Your Recommendations 

--Draft Reply 

--Draft RemQrks 

please return to judy johnston,ground floor west wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate c 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 



MEMORANDUM OF DISAPPROVAL 

~ 
I am withholding my approval from H.R. 4654, 

bill •ro; the relief of ~ Sportswear, Incor-

porated.• 

H.R. 4654 appears "to 

McKenzie 

United States CUstoms Court 174-

Another known similar claim on behalf of a~er 

in the case of George ~Bush importer 

and co., St~tnited States CUs~ 
Court 173-9- r 

7 
The Unit~ates Government is presently defend­

ing these two~ses and the United States CUstoms 

Court is expected to rule. Briefly, the litigation 

involves the applicability of certain customs duties. 

I believe that the courts should be permitted 

to rule in these cases in due course~am also 

concerned that my approval of H.R. 4654 could 

inappropriately v•pose the court's · ruling. 

Further, H.R. 4654 would constitute preferred 

treatment of one importer against others having 

similar claims against the Government. 

Finally, I believe that private relief legislation 

is appropriate only after all other avenues of 

available administrative and legal rec~urse have 

been pursued. 

For th~1 reasons, I am 

fran H.R. 46fc. 

THE WHITE HOUSE 
October 1976 

J1l 
withholding my approval 
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THE WHITE·:HQ)JSE 

ACTION MEMORANDUM WASHINGTON '. ; .LOG NO.: 

Date: October 8 Time: 330pm 
'.• 

FOR ACTION: cc (for information): 
Jack Marsh 

Dick Parsons 
Max Friedersdorf 
Bobbie Ki1berg 
Robert Hartmann 

Ed Schmu1ts 
Steve McConahey 

FROM THE STAFF SECRETARY 

DUE: Date: October 11 Time: 
200pm 

SUBJECT: 

H.R. 4654-Re1ief of Day's Sportswear,Inc. 

ACTION REQUESTED: 

--For Necessary Action __ For Your Recommendations 

--Prepare Agenda nnd Brief 

X 
--For Your Comments 

REMARKS: 

--Draft Reply 

--Draft Remarks 

please return to judy johnston,ground floor west wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBlYilTTED. 

U you hnve any questions or if you· cmticipnle c 
delay in subrr.itting the required material. please 
telephone the Sin££ Sec:retcuy immediately. 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 11, 1976 

!!J:Jnnon 
JIM CAVANAUGH 

MAX L. FRIEDERSDORF j.tl6 ' 
H.R. 4654-Relief of Day's Sportswear, Inc. 

The Office of Legislative Affairs concurs with the agencies 

that the Relief of Day's Sportswear, Inc. should be-~igfied.-

Attachments 



MEMORANDUM OF DISAPPROVAL 

I am withholding my approval from H.R. 4654, 

a bill "For the relief of Day's Sportswear, Incor-

porated." 

H.R. 4654 appears to relate to the same claim 

as presented in B. A. McKenzie and Co., Inc. v. United 

States, United States Customs Court #74-6-01520. 

Another known similar claim on behalf of another 

importer is pending in the case of George s. Bush 

and Co., Inc. v United States, United States Customs 

Court #73-9-02693. 

The United States Government is presently defend-

ing these two cases and the United States Customs 

Court is expected to rule. Briefly, the litigation 

involves the applicability of certain customs duties. 

I believe that the courts should be permitted 

to rule in these cases in due course. I am also 

concerned that my approval of H.R. 4654 could 

inappropriately predispose the court's ruling. 

Further, H.R. 4654 would constitute preferred 

treatment of one importer against others having 

similar claims against the Government. 

Finally, I believe that private relief legislation 

is appropriate only after all other avenues of 

available administrative and legal recourse have 

been pursued. 

For these reasons, I am withholding my approval 

from H.R. 4654. 

THE WHITE HOUSE 
October , 1976 



MEMORANDUM OF DISAPPROVAL 

I am withholding my approval from H.R. 4654, a bill 

"For the relief of Day's Sportswear, Incorporated." 

H.R. 4654 appears to relate to the same claim as 

presented in B. A. McKenzie and Co., Inc. v. United States, 

United States Customs Court #74-6-01520. Another known 

similar claim on behalf of another importer is pending in 

the case of GeorgeS. Bush and Co., Inc. v. United States, 

United States Customs Court #73-9-02693. · 

The United States Government is presently defending 

these two cases and the United States Customs Court is 

expected to rule. Briefly, the litigation involves the 

applicability of certain customs duties. 

I believe that the courts should be permitted to rule 

in these cases in due course. I am also concerned that my 

approval of H.R. ·4654 could inappropriately predispose the 
. J 

court's ruling. Further, H.R. 4654 would constitute 

preferred treatment of one importer against others having 

similar claims against the Government. · 

Finally, I believe that private relief legislation is 
" 

appropriate only after all other avenues-of available 

administrative and legal recourse have been pursued. 

·For these reasons, I am withholding my approval from 

H.R. 4654. 

THE WHITE HOUSE, 



FOR IMMEDIATE RELEASE OCTOBER 14, 1976 

Office of the White House Press Secretary 

----------------------------------------------------------------
THE WHITE HOUSE 

MEMORANDUM OF DISAPPROVAL 

! :rJ.v:J ':ritihhelr'' my approval from H.R. 4654, a bill 
"For the relief of Day's Sportswear, Incorporated." 

H.R. 4654 appears to relate to the same claim as 
presented in B. A. McKenzie and Co., Inc. v. United States 
United States-customs Court 174-6-015~ Another known 
similar claim on behalf of another importer is pending in 
the case· of GeorgeS. Bush and Co., Inc. v. United States 
United States Customs Court~3-9-02b§3. --

The United States Government is presently defending 
these two cases and the United States Customs Court is 
expected to rule. Briefly, the litigation involves the 
applicability of certain customs duties. 

I believe that the courts should be permitted to rule 
in these cases in due course. I am also concerned that my 
approval of H.R. 4654 could inappropriately predispose the 
court·'s ruling. Further, H.R. 4654 would constitute 
preferred treatment of one importer against others having 
similar claims against the Government. 

Finally, I believe that private relief legislation is 
appropriate only after all other avenues of available 
administrative and legal recourse have been pursued. 

For these reasons, I have withhele my approval fro~ 
H.R. 4654. 

THE WHITE HOUSE, 
October 14, 1976 

# # 

GERALD R. FORD 

# # 
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DAY'S SPORTSWEAR, INC. 

Ocn'OBEB 9, 1975.-Committed to the Committee of the Whole House and 
ordered to be printed 

Mr. PATTISON of New York, from the Committee on the Judiciary, 
submitted the following 

REPORT 
[To accompany H.R. 4654] 

The Committee on the Judiciary, to whom was referred the bill 
(H.R. 4654} for the relief of Day's Sports~ear, Inc., having con­
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

PURPOSE 

The purpose of the proposed legislation is to pay $23,077.01 to 
Day's Sportswear, Inc., a corporation organized under the laws of 
of the State of Washington, in full settlement of all claims of that 
cOrJ?oration against the United States for credit or refund of customs 
duties arising out of the classification of certain imported textile 
fabrics in chief weight of wool entered by said corporation at the port 
of Tacoma, Wash., between August 10, 1970, and July 19, 1971, 
inclusive. 

STATEMENT 

The Department of the Treasury in its report on a similar bill in 
the 93d CongreSs indicated that it did not favor enactment. 

The bills pending before the committee in the 93d Congress, H.R. 
2530 and 2531; were the subjects of subcommittee hearings on July 26, 
1973 and again on February 21, 1974. In the statements made at the 
hearings, it was explained that the entries iilvolved fabrics made from 
a combination of wool and manmade fibers and were in chief value 
of manmade fibers even though theY. were over 50 percent by weight 
of wool. The amount stated in the bill is $23,077.01 and the committee 
has been advised that this amount is the difference between the esti­
mated duties which were deposited at the time entries were filed on 
certain imported fabrics and the total duties actually assessed. 

The difficulty encountered by the importer resulted from the fact 
that a change m the law more than doubled the duties by providing 
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that fabrics with 17 percent wool content would be ~lassi.fi.ed as 
"fabrics of wool" when they were over 50 percent by weight of wool 
when previously they were not so classified and had been classified 
as being of "manmade" fibers. 

As is explained in the Treasury Department report, fabrics in chief 
value of mamnade fibers which contain over 50 percent by weight 
of wool are, pursuant to Headnote 7, Schedule 3, Tariff Sched­
ules of the United States (TSUS), classifiable as fabrics of wool. 
Headnote 7, enacted as pa.rt of. P.ublic .Law 90-638, which was ap­
prov:ed October 24, 1~68, provides that with respect. to fabrics provided 
for 'in 'Parts 3 and 4 of S~P,egul~ 3, T§P~, the provisions for fabrics 
in chief value of wool sh'ail also ap'ph··'to 'fabrics in chief weight of 
wool, whether or not they-m-e irrchief valtte of wool. 

At the hearings the committee was informed that :erior to the en­
actm~nt of H;eadnote 7,, th~ ~abric imported by_:pay's ~portswear wa,~ 
classifiable under the proVISI~?n. for woven fabncs, of manmade fibers, 
containing over 17 percent of wool by w~ignt; in item 338.15, TSUS, 
with duty at the rate of 18 cents per pound plus 18 percent ad valorem. 
When Headnote 7 became .eff.edtive, that fabric became classifiable 
under the provision for woven wool fabrics, in item 336.60, TSUS, 
with duty at the rate of 37.5 cents per pound plus 38 percent ad 
valorem. However, the customhouse broker representing Day's Sports­
wear continued entering the fabric under item 338.15 TSUS. 

..;i.t the hearing it wa~ stated that the broker had handled the imJ?!>r­
tation of Stretch FabriCS at Tacoma at least since 1966, and possibly 
prior to that date. These fabrics are a blend of wool and man made 
fibers. They contain more than 50 percent by weight of wool, but the 
wool constitutes less than 50 percent of the fabric's value. Conversely, 
the fabric contains less than 50 percent by weight of man made fiber, 
but more than 50 percent of value of manmade fib.er. 

_The c~ange in th~ l~w made preced~g pract~ce concerning entries.of 
this particular fabric mcorrect. After Its effective date fabncs contam­
i.l)g wool were to be considered in chief value of wool even if they were, 
in fact, not in chief value of wool provided the weight of the wool 
component was greater than the weight of each other textile com­
ponent of the fabric. At the hearing the Customs broker stated that 
since the change in the headnote was not noted by the mof by the 
Bureau of Customs Commodity Specialists at the Port of Seattle, and 
the Port of Tacoma, and the Customs Information Exchange in New 
York, they continued to import the fabric without changing its wool 
content, and the Customs continued to accept and liquidate the entries 
under same item number. Finally, early -in 1971, they were advised of 
the headnote change. The witness emphasized that the fabric had been 
imported on the same basis as before without clear notice of the 
change-alleging the wording was ambiguous and confusing. 

At the hearing, it was pomted out that because cif this particular 
history, and particularly the delay in correcting the situation, the 
company had incorporated the fabric into its products or so]d them on 
the ba,sis of the cost of the :fabric as it had previously done. When 
the demand :for additional payment was made, there was no opportu­
nity to change the amount charged :for the finished products and the 
company had to absorb the additional .cost. 

H.R. 556 

3 

The committee feels that this unusual fact situation provides a basis 
:for legislative relief, and recommends that the bill be considered 
:favorably. 

THE GENERAL CouNSEL oF THE TREAsURY, 
lVash.ington, D.O. 

PETER W. RonrNo, Jr., 
Chairman, Oomnnittee on the Judicimry, 
House of Representatives, lV a8h.ilngton, D.O. 

DEAR MR. CHAIRMAN : Reference is made to your re~uest for the 
views of this Department on H.R. 2531, "For the rehef of DtVY'e 
Sportswear, Incorporated." . 

The proposed legislation directs the liquidation or reliquidation of 
18 entires o:f te:x:tile :fabric in chief value o:f man-made fibers -and in 
chief weight of wool under the tariff classification which woUld have 
applied if those entires had been made before the effective date of 
Public Law 90-638. 

Headnote 7, Schedule 3, Tariff Schedules of the United . States 
(TSUS), enacted as part of Public Law 90-638, which :was '1\ppro'Vedl. 
October 24 1968, provides that with respect to fabries provided fdr in 
Parts 3 and 4 of Schedule 3, TSUS, the I?rovisions for fabrics in chief 
value o:f wool shall also apply to fabrics in chief weight of w~l; 
whether or not they are in chief value o:f wool. Accordingly, fabrics in 
chief value of manmade fibers which coilta:gr over 50 ·pe~nt by weight 
of wool are, pursuant to Headnote 7, ~la$sifiab~ as fabrics ·of #'ool. · 

The Bureau published Public Law· 90-638 iri the wj:lekly Customs 
Bulletin as Treasury Decision 68-277, dated November 6; 1968. One 
of the purposes for :publication of the Customs Bulletin is to inform 
interested parties of changes in th_e law, regulations, and procedures 
pertaining to Customs matters. 

Prior to the enactment of Headnote 7, the fabric imported by Day's 
Sportswear was classifiable under the provision for woven fabric, of 
manmade fibers, containing over 17 percent o:f wool by weight, in item 
338.15, TSUS, with duty at the rate of 18 cents per pound plus 18 
percent ad valorem. When Headnote 7 became effective, that fabric 
became classifiable under the provision :for woven wool fabrics, in item 
336.60, TSUS, with duty at the rate of 37.5 cents per pound plus 38 
percent ad valorem. However, the customhouse broker representing 
Day's Sportswear continued entering the :fabric under item 338.15, 
TSUS. 

In .January 1969, at Seattle, Washington, the resr,onsibility for 
examination, classification, and appraisement o:f textile :fabrics was 
transferred :from one group of Customs officers to another. The new 
team, being unfamiliar with the line of merchandise, was not aware 
of the change effected by P.L. 90-638, and it was not until June 1971 
that the error was discovered. All entries involving this type mer­
chandise, the liquidation of which had not become final, were then 
reclassified in accordance with Headnote 7. The reclassification of 18 
entries covering importations of merchandise resulted in Day's Sports­
wear being assessed $23,077.01 in additional duties. 

Section 16.10a o:f the Customs Regulations (19 CFR 16.10a) sets 
forth the proper procedure for obtaimng a binding ruling on the tariff 
classification o:f a prospective import. The importer would have been 
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·aii,l~ to obtain th.e correct class~cation and rate of ;iuty :appli_tlable to 
his merchandise had he o~ ·his ''broker apJ?lied to -the Commissioner of 
Customs in accordance with that regulatiOn. In addition, the custom­
house brolrel" through · -whom Day's Spdrtswear ·'transacted business 
knew or should ha>Ve known of this procedure for obtaining a binding 
ruling and that classification of merchandise in an ihdiv1dual entry 
under a particular tariff item number is not binding on the Bureau 
of Customs until 90 days after an eQtry pertaining to that merchandise 
has been liqui~at~d ~y the approp~iate Customs officers. The de~ay in 
properly classlfymg the merchandise could not operate to vest m the 
1m porter the right to a classification contrary to .that. required by law. 

A protest with res~ct to these entries is presently before the Bureau 
of Customs for administrative review. In the event that the protest is 
denied, judicial review of that denial will be available to the importer 
before the United States Customs Court. The granting of legislative 
relief, therefore, would be premature. Further, it is believed that the 
passage of the proposed legislation would grant the importer more 
favorable treatment than that accorded to other importers, and would, 
in the De.Partment's opinion, discriminate against other importers who 
were obligated to pay the correct amount of duties provided for in 
the tariff schedules on similar imported articles. For these reasons, 
the Department does not favor enactment of H.R. 2531. 

The Department has been advised by the Office of Management and 
Budget th.at there is no objection from the standpoint of the Adminis­
tration's programs to submission of this report to your Committee. 

Sincerely yours, 

0 

EDWARD C. Scnxur:rs, 
General 0 ounsel. 
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DAY'S SPORTSWEAR, INC. 

REPORT 
No. 94-1248 

SEPTEMBER 16, 1976.-0rdered to be printed 

Mr. HRusKA, from the Committee on the Judiciary, 
submitted the following 

REPORT 
[To accompany H.R. 4654] 

The Committee on the Judiciary, to which was referred the bill 
(H.R. 4654), for the relief of Day's Sportswear, Inc.~ having con­
sidered the same, reports favorably thereon, without amendment, and 
recommends that the bill do pass. 

PURPOSE 

The purpose of this bill is to authorize and direct the Secretary of 
the Treasury to provide rel~ef in the. amount of $23,077.01 to Day's 
Sportswear, Inc., a corporatiOn orgamzed under the laws of the State 
of Washington. The payment is in full settlement of all claims of the 
corporation against the United States for credit or refund of customs 
duties arising out of the c~assification of certain imported textile 
fabrics in chief weight of wool entered by the corporation at the port 
of Tacoma, Washington, between August 10, 1970, 'and July 19, 1971, 
inclusive. 

STATEMENT 

This bill arises out.of the mutual mistake on the part of claimants, 
Day's Sportswear1 Inc., and the U.S. Customs Office at Ta~ma, Wash­
ington, rn classifying certain shipments on wool at that port city during 
the period August 10, 1970, to July 19, 1971. The bill seeks to compen­
sate Day's for the retroactive assessment made against the company 
upon discovery of the error by the Customs Bureau. 

!>7--910 
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. A brief summary of the facts has been presented to the Committee 
m ~ let~r to the Chairman dated January 28, 1976, on behalf of this 
legtslati<?n, by Senators Henry M. Jackson and Warren G. Magnuson 
of Washmgton ~ 

In Qctober.,_ ~968, !Jon~ ea.l\cted Public Law 90-688, 
3meodmg certam tariff schedules of the Unibed States. The 
new law c~tained a!l amen~nt added by the Senate to 
prevent the ImportatiOn of fabrics consisting of inexpensive 
reprocessed wool at lower tariff rates. The amendment pro­
vi?ed that fabrics in 'chief weight of wool whether or not in 
chief value of wool" were to be considered to be "in chief 
valu~ of wool" for tariff purposes. 
P~or to enactment .of the law, Day's had been importing a 

speCial "stretch" :f!l-brw for ski clo~hing containing more than 
50 percent by weight of wool . (high quality wool, at that) 
but wh<_>Se value was less than 50 percent of wool. Under the 
old tariff schedul-es, such a fabric was considered a "man­
mad~" fabri~ .and was assessed at a lower tariff rate than 
fabnc ?ontammg more than 50 percent "of value" in wool. 

Pubhc Law 90-638 did not make any changes in the old 
tariff classification. The old classificn£ion, 'Which was pre­
empted by P.L. W-638, remains in the tariff schedules to 
this day. Moreover, the new law did not cross-reference from 
the old classification to the new classification to help notify 
shippers that a change had been made. 

The confusing langu~e of the amendment has been labeled 
by the Customs Bureaus Seattle District Director as "mis­
lea?ing to ·all concerned". Not only did the language 0'0 un­
!lOtlCed by Day's but also the Bureau's commodity speclalists 
m the Port of Tacoma, the Port of Seattle and even its 
Customs Information Exchange in New York failed to 
notice it. 

. The Commit~e notes the ~escriptio~ of agency procedure of insur­
mg correct tariffs are apphed to shipments coming into Tacoma 
given by Mr. James O'Neil, Chief of the Materials Cla.ssificatior: 
Branch, at a hearing held on February 21, 1974, by the House Judi­
cia-ry Claims Subcommittee. 

At T!l-coma, ~ ashington, there is one. impqrt specialist, 
and he IS ~p~nsible for the complete. tanff scheduling, and 
the classification of all merchandise that comes into 
Tacoma ••. 
. In Seattle, whic~ is the district th:at. supervises this par­

tiCular port, there IS a group of speCiahsts, and the work is 
divided among them, and they are supposed to supervise the 
Tacoma import specialist . . . 

Whenever a new importation comes in, something that they 
are not familiar with, they send a form to New York where 
we have our national import speciali,sts; and these national 
import specialists are devoted to a single line of merchandise. 
They are responsible for the classification of all the merchan-
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dise in that line, and appraise him of all the merchandise in 
that line. 

.On two separate occasions the House Judiciary Claims Subcom­
mittee (now Subcommittee on Administrative Law and Gov.ernment 
Re~ations) considered a private relief bill introduced on behalf ~f 
claimants. In August of 1973 the Subcommittee held a brief informal 
hearing in the Capitol at which time Mr. Theodore Kennard, the 
customs broker for Day's Sportswear, p~ted Day's version of the 
:facts. On February 21, 1974, the Subcommittee held a more fonnal 
hearing on the bill H~R. 4654 at which time Subcommittee members 
Danielson, Jordan and Butler were in attendance, Again, Mr. Ken­
nard representing Day's, Inc. appeared before the Subcommittee 
along with three officials from the U.S. Customs Service including; 
Mr. ~ames O'Neil of the Materi~ Classification Branch. A reporter· 
was m attendance and the proceedmgs have been transcribed. 

It was a matter of mutual mistake then that Day's continued to 
import its ski clothing fabric under the old ta.ri:ff with the concurrence 
of the customs office at the Port of Tacoma, and the Customs Ex('.hange, 
The erroneous classification continued for about two and a half yeal'$ 
and involved fifty separate shipments. At the time the mistake was 
discovered twen.ty entries had not been liquidated and the subsequent 
reclassification of those entries under the new law increased the duty 
payable by Day's to over $20,000. 

In their report w the House, th.e House Judiciary Committee noted' 
that .becal18e of this history, and particularly the delay in correcting. 
the Situation, the company had incorporated the fabric into itsjrod­
ucts or sold them on the basis of the cost of the fabric as it ha :vre­
viously done. When the demand for additional payment was made,' 
~here was no opportunity to change the amount chirged. for the fin­
Ished products and the company had to absorb the additional cost. 
The House Judiciary Committee felt that this unusual fact situation 
provides a basis for legislative relief and recommellded the bill be 
considered favorably. 

After viewing these facts this Committee believes there is merit in 
Day's claim. Th.e Committee notes the statement by Senators Jackson 
a~d Magnuson in their letter that claimants acted m good faith. They 
did n<?t l'ttempt to reap win~fall profits during the period in question, 
nor d1d they benefit economiCally from the mtstake. The retail price 
of the finished ski pants remained eomparativoely the same before and 
after passage of P.L. 90-638. Furthermore, after the error was ~roueht 
to the Day's attention, only 9; minor adi~~ent in the relative weights 
of wool ~nd lll:Rn-made :fabnc was reqwre? .to bring the wool content 
of the sln fabnc below the 50 percent FeqwSlte-from 52 percent to 49 
percent-the way it is today, within the new tariff law. 

It should be noted that the Department of the Treasury in it.'> re.por~ 
on a similar bill in the 93rd Congress indicated it did not favor en!W)t~ 
ment of relief for Day's. Its objection centers on the fa.ct that claim­
ants ma.y press their claim in the U.S. Customs Court and therefore' 
the gran~ing of .relief would be premature. However~ the Committee 
agrees w1th Senatol'!l J acks_?n and Magnuson that in light o1 the fact 
that counsel has advised clarmants that legal fees would consume about 
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50 percent of any judgment secured by the court, a legal remedy would 
be Impractical. Therefore it is proper that Day's should seek equitable 
relief from the Congress. 

The agency objects to passage of this bill also because it would grant 
the claimant more favorable treatment than that accorded to other 
importers. The Committee believes that this argument is unsatisfac­
tory, going more to the merits of private relief legislation in general 
than to the merits of this bill. 

The Committee therefore favors enactment of H.R. 4654 and recom­
mends that the bill be considered favorably by the Senate. 

Attached and made a part of this report are the letter to the Chair­
man from Senators Henry M. Jackson and Warren G. Magnuson on 
the merits of H.R. 4654, and tlie report from the Department of the 
Treasury on H.R. 2521, a bill similar to H.R. 4654. 

Hon. JAl\lES 0. EAsTLAND, 
Ohairman. Senate Oommittee on the Judiciary, 
U.B. Sen~, W OJJhingtmt, D.O. . 

JANUARY 23, 1976. 

DEAR SENATOR EASTLAND: We have introduced a :{lrivate bill for 
the relief of Day's Sportswear, Inc., of Tacoma, vVaslungton. We feel 
very strongly about the merits of Day's case and would appreciate your 
according this bill expeditious consideration. 

The bill authorizes the Secretary of the Treasury to make a modest 
payment-roo small to warrant litigation-to ·Day's which would be 
in full settlement of all claims of Day's against the United States for 
credit or refund of Customs duties arising out of the chi~ification 
of ceratin imported textile fabrics, in chief weight of wool, entered 
by Day's at the Port of Tacoma, Washington; between August 10, 
1970 and J nly 19, 1971. 

We will briefly summarize Day's case. In October, 1968, Congress 
enacted Public Law 90-638, amending certain tariff schedules of the 
United States. The new law contained an amendment added by the 
Senate to prevent the importation of fabrics consisting of inexpensive 
reprocessed wool at lower tariff rates. The amendment provided that 
fabrics in "chief weight of wool whether or not in chief value of 
wool" were to be considered to be "in chief value ()f wool" for tariff 
purposes. 

Prior to enactment of the law, Day's had been importing a special 
"stretch" fabric for ski clothing containing more than 50 percent by 
weight of wool (high quality wool, at that) but whose value was less 
than 50 perceJ}t of wool. Under the old tariff schedules, such a fabric 
was considered a "man-made" fabric and was assessed at a lower 
tariff rate than fabric containing more than 50 percent "of value" in 
wool. 

Public Law 90-638 did not make any changes in the old tariff 
classification. The old classification, which was pre-empted by P.L. 
90-638, remains in the tariff schedules to this d!!-Y· Moreover, the new 
law did not cross-reference from the old classification to the new classi­
fication to help notify shippers that a change had been made. 

The con:fusmg la.nguage of the amendment has been labeled by the 
Customs Bureau's Seattle District Director as "misleading to all con-
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eerned". Not only did the langu~ go unnoticed by Day's but also the 
Bureau's commodity specialists m the Port of Tacoma, the Port of 
Seattle and even its Customs Information Exchange in New York 
failed to notice it. 

It was a. matter of mutual mistake then that Day's continued to 
import its ski clothin~ fabric under the old tariff and the Customs 
Office at the Port of Tacoma, with the concurrence of the Customs 
Exchange, contin!-led for about two. and one-h~lf lears and. involved 
fifty separate shipments. At the bme the mistaKe was d1scovered, 
twenty entries had not been liquidated and the subsequent reclassi­
fication of those entries under the new law increased the duty paya.ble 
by Day's by $20,000. . . 

After having examined the correspondence oil this· issue and the 
record of hearings conducted by the Subcommittee on Administrative 
Law and Governmental Relations of the HQuse Judiciary Committee; 
we are satisfied that pay's acted in good faith. They did not attempt 
to reap windf~ll profits during. the period in quest~on, nor did. they 
benefit economiCally from the mistake. The retail price of the fimshed 
ski pants remained comparatively the same before and after passage 
of P.I... 90-638. Furthermore, after the error was b-rought to the Day's 
attention, on~y a minor adjustmep.t in the relative weights of wool 
and man-made fabric was required: to bring the wool content of the 
ski fabric below the 50 percent Tequisite--from 52 percent to 49 per­
dent-the w~y it is today, within the 'new tariff law. 

The final outcome of the mistake in classificat ion is that Day's had 
to P~J' Customs an additional $20tQOO. Day's could take its claim to 
the U.S. Court of Customs Claims,· but counsel has advised the com­
pany that legal fees would consume abOut 50 percent of any judgment 
secured for the court, and that considering the small size of t};le claim, 
pursuing a ·legal remedy would be impractical. Therefore, Day's is 
seeking equi~able relief fr!)m the Congress. 
· The House has agreed that Day's should not have to suffer because 

Customs failed to stay up to speed on tariff laws. The argument that 
Day's should bear the burden of knowing the law does not appeal 
to our sense of fairness either. It is our earnest hope that the Senate 
will agree and grant Day's the relief it seeks and deserves. 

Thank you for your courtesy, Mr. Chairman. 
Sincerely, 

.. . HENRY M. JACKSON. 
wARREN G. MAGNUSON. 

THE GENERAL CouNSEL oF THE TREAsURY, 
W OJJhington, D .0. 

PETER W. RoDINO, Jr., 
Ohai'I"'1Ulln., Oommittee on the Judioiary, 
House of Represe~ivea, W OJJhington, D.O. 

DEAR MR. CHAmMAN: Reference is made to your request for the 
"\Tiews of this Department on H.R. 2531, "For the relief of Day's 
Sport!;lwear, Incorporated." 
· The proposed legislation directs the liquidat ion or reliouidation of 
18 entries of textile fabric in chief value of man-made fibers and in 
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chief weight of wool under the tariff classification which would have 
applied if those entries h~d been made before the effective date of' 
Public Law 90-638. 

Headnote 7, Schedule 3, Tariff Schedules of the United States: 
(TSUS), enacted as part of Public La.w 90-638, which was approved 
October 24, 1968, provides that with ~pect to fabrics provided for in 
Parts 3 and 4 of Schedule 3, TSUS, the pr&Visions for fabrics in chief 
value of wool .shall also.. apply to fabrics in chief weight of wool;. 
whether or not they are in chief ~lue of ~ool. Accordingly, fabri<?S in 
chief value of manmade fibers which contam over 50 percent by weight 
of wool are, pursuant to Headnote 7, classifiable as fabrics of wool. 

The Bureau published Public Law 90-638 in the weekly Customs: 
Bulletin as Treasury Decision 68-277, dated November 6, 1968. One· 
of the purposes for publi~tion of the Customs Bulletin is to inform 
interested parties of changes in the law, regulations, and procedares: 
pertaining to Customs ma~ra. 

Prior to the enactment of.Hea.dnote 7, the fabric impm:t..ed by Day's 
sportswe&r was classifiable :under the provision for woven fabric, of 
manmade fibers, conta.i.ning over 17 percent of wool by weight, in item 
338.15, TSUS, with duty at the rate of 18 cents per pound plus 18: 
percent ad valorem. When Headnote 7 became effective, that fabric 
became classifiable under the provision for woven wool fabrics, in item 
336.60, TSUS, with duty at the ra.te of 37.5 cents per pound plus 38 
percent ad valorem. However, the customhouse broker representing: 
Day's Sportswea.r continued entering the fabric under item 338.15,.. 
TSUS. 

In January 1969, at Seattle, Washington, the resP.onsibility for 
examination, classification, and appraisement of te.xttle :fabrics was. 
transferred from one group of Customs officers to another. The new 
team; b~ing unfamiliar with the line of merchandise, Wf~;S not awa;e· 
of the change effected by P.L. 90--638, and it was not until June 1911 
that the error was discovered. All entries involving thls type mer­
chandise.,. the liquidation of which had not became final, were then 
reclassified in accordance with Headnote 7. The reclassification of lS: 
entries covering importations of merchandise resulted in Day's Sports-· 
wear being assessed $23,077.01 in additional duties. 

Section 16.10a of the Customs R~ulations (19 CFR 16.10a) sets 
forth the proper procedure for obtainmg a binding ruling on the tariff 
classification of a prospective import. The importer would have been 
able to obtain the correct classification and rate of duty applicable to 
his merchandise had he or his broker applied to the Commissioner of 
Customs in accordance with that regulation. In addition, the custom­
house broker through whom Day's Sports-wear transacted business 
knew or should have known of this procedure for obtaining a binding 
ruling and that classification of merchandise in an indiv1dual entry 
under a particular tariff item number is not binding on the Bureau 
of Customs until 90 days after an entry pertaining to that merchandise. 
has been liquidated by the appropriate Customs officers. The delay in 
properly classifying the me~cha~dise could not operate t~ vest in the 
Importer the right to a classificatiOn contrary to that required by law. 

A protest with respect to these entries is presently before the Bureau 
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<>f Customs for administrative review. In the event that the protest is 
denied, judicial review of that denial will be availab~e to the i~por~r 
before the United State Customs Court. The grantmg. of leg~slatlve 
relief therefore would be premature. Further, it is believed that the 
passage of the proposed legislation would grant the importer more 
favorable treatment than that accorded to other importers, and would, 
in the Department's opinion, discriminate against ~ther imi?orters wJ;to 
were obligated to pay t~e ?Orr~t amount o~ duties provided for m 
the tariff schedules on similar Imported articles. For these reasons, 
the Department does not favor enadment of H.R. 2531. 

The Department has been advised by the Office o.f Management. al}d 
Budget that there is no objection from the standpomt of the A~Ims­
tration's programs to submission of this report to your Conumttee. 

Sincerely yours, 

0 

EDWARD c. SCHMULTB, 
Getneral 0 ownael. 

S.K. 1248 



H. R. 4654 

RintQ! .. fonrth Q:ongrtss of tht tinittd ~tatts of 2\mtrica 
AT THE SECOND SESSION 

B~ and hdd at the City of Washington on Monday, the nineteenth day of January, 
one thousand nine hundred and seventy-six 

For the relief of Day's Sportswear, Incorporated. 

Be it enacted by the Se'Mte arul House of Repre~Jentatives of the 
United States of America in Congress assembled, That the Secretary 
of the Treasury is authorized and directed to pay, out of any money 
in the Treasury not otherwise appropriated, to Day's Sportswear, 
Incorporated, a corporation orgamzed under the laws of the State 
of Washington, the sum of $23,077.01. The payment of such sum shall 
be in full settlement of all claims of said eorporation against the 
United States for credit or refund of customs duties arising out of 
the classification of certain imJ>orted textile fabrics in chief weight of 
wool entered by said corporation at the port of Tacoma, Washington, 
between August 10, 1970, and July 19, 1971, inclusive. 

Speaker of the House of Re'fJ'I'686fttativu. 

Vice Presid6nt of the United Statu atnd 
Pf'eBident of the S6Mt8. 




