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ACTION

THE WHITE HOUSE
WASHINGTON

Last Day: October 9

October 4, 1976

MEMORANDUM FOR

THE PRESIDENT

FROM:

JIM

SUBJECT:

H.R. 9019 - Health Maintenance
Organization Amendments of 1976

CANNON~~

Attached for your consideration is H.R. 9019, sponsored
by Representative Hastings and eight others.
The enrolled bill would amend the Health Maintenance
Organization Act of 1973 to extend the HMO program
for two years, through fiscal year 1979, and to
generally make HMOs more competitive with traditional
health insurance programs and health delivery systems.
The current HMO authority expired on September 30.
A detailed discussion of the provisions of the enrolled
bill is provided in OMB's enrolled bill report at Tab A.
OMB, Max Friedersdorf, Counsel's Office (Kilberg) and
I recommend approval of the enrolled bill and the
attached signing statement which has been cleared by
the White House Editorial Office (Smith).
RECOMMENDATION
That you sign H.R. 9019 at Tab B.
That you approve the signing statement at Tab C.

•
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

OCT

2 1976

MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill H.R. 9019 - Health Maintenance
Organization Amendments of 1976
Sponsor - Rep. Hastings (R) New York and
8 others

Last Day for Action
October 9, 1976 - Saturday
Purpose
Extends and modifies the authorizations of the Health
Maintenance Organization (HMO) program and makes numerous
amendments designed to improve the competitive position
of HMOs.
Agency Recommendation
Office of Management and Budget
Department of Health, Education,
and Welfare
Appalachian Regional Commission
Department of Labor
Department of Justice
Civil Service Commission
Department of Commerce
Veterans Administration
Department of Defense
Department of the Treasury

Approval
Approval
Approval (Informally)
No objection
Defers to HEW
Defers to HEW
Defers to HEW
Defers to HEW
Defers to HEW (informal)
Would support disapproval
recommendation (informal)

Discussion
H.R. 9019 would amend the Health Maintenance Organization
Act of 1973 (P.L. 93-222) to extend the HMO program
administered by the Department of_Health, Education, and
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Welfare (HEW) for two years through fiscal year 1979
and to generally make HMOs more competitive with traditional health insurance programs and health delivery
systems. The current HMO authority expired on
September 30, 1977.
The HMO Act of 1973 authorized two major forms of
Federal assistance to developing HMOs:
(1) a five-year
program of Federal grants, contracts, loans and loan
guarantees, and (2) a requirement that employers who
offer health insurance to their employees also offer
them the option of join:ing a "qualified" HMO, i.e., one
that met the specific requirements of P.L. 93-222.
The extensive 1973 HMO Act requirements slowed HMO
development so that there were not enough qualified
applicants for the funds appropriated. The Administration, therefore, proposed corrective legislation.
H.R. 9019 would extend the HMO program one year beyond
the time proposed by the Administration, but otherwise
makes numerous changes in the HMO program generally
along the lines proposed by HEW. The bill is the product
of substantial negotiations between the Administration
and the Congressional committees and passed the House
in November 1975 by a vote of 309-46 and the Senate in
June 1976 by a vote of 80-8. The conference version passed
the House by a 298-29 vote and the Senate by voice vote.
Major Provisions
HEW has included a summary of the major provisions of
H.R. 9019 in an attachment to its report. Provisions
in H.R. 9019 designed to improve the marketing of HMOs
would:
permit an HMO to choose which, if any, services
it would offer as supplemental to the basic package,
and provide for separation of the supplemental benefits
package from the basic plan, i.e., a high option-low
option alternative. Under current law HMOs have virtually
no discretion to decide which services to include in a
supplemental benefit package and must include them in
the basic benefit plan.
-- permit HMOs to contract directly with other
health professionals for their services. Current law
requires an HMO to provide services only through its
own staff or medical group.
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-- eliminate the present annual open enrollment
requirement, except for large, well-established HMOs,
-- eliminate the requirement that HMOs offer preventive dental care for children as a basic service, and
-- waive the requirement for four years after an
HMO becomes qualified that it community rate its basic
and supplemental health services payments. The open
enrollment requirement coupled with community rating,
i.e., a single rate for all groups of potential HMO
enrollees regardless of health status, puts HMOs at an
extreme disadvantage in competing with other health
insurers who can offer rates based on the health
status and actual medical utilization patterns of the
groupsapplying for coverage.
H.R. 9019 also would make important changes in the
requirement that employers offer HMO plans to employees
in addition to other more conventional health insurance
plans--the so-called "dual choice" requirement. H.R. 9019
would:
require an employer to offer "dual choice'' only
if at least 25 employees live in an area served by an
HMO, (present law requires an employer to offer an
HMO option if even one employee lives in an HMO service
area) ,
transfer enforcement of the ''dual choice'' requirement from the Department of Labor to the Department
of Health, Education, and Welfare, with the HEW Secretary
having authority to assess civil penalties for violations,
-- require State and local entities to offer
employees "dual choice" options as a condition of
receiving certain Federal health grant funds,
-- require the Civil Service Commission to offer
membership in an HMO qualified under the Public Health
Service Act as a health benefits option to Federal
employees.
The Administration supported these provisions or variations
of them.
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The bill also contains some provisions which are
objectionable. These include:
-- an organizational requirement that HMO regulatory functions be administered through a separate
unit in the Office of the Assistant Secretary for Health
of HEW,
the establishment of a Health Services Policy
Analysis Center to be supported by the National Center
for Health Services Research,
-- a one-year extension of the home health
demonstration project authorities,
-- an arbitrary requirement that HMOs restrict
Medicare and Medicaid enrollment to 50%, and
-- a requirement that HMOs must provide immunizations, well-child care, physicals, family planning services
and eye and ear examinations for children as a basic
service.
Costs
H.R. 9019 would decrease the 1977 authorization for HMOs
from $85 million to $45 million and add authorizations
of $45 million for 1978 and $50 million for 1979. The
Administration requested an authorization level of
$18 million for each of the fiscal years 1977 and 1978.
The actual 1976 funding level was $18.6 million. The
appropriation for HMO programs in the Labor-HEW appropriation bill for 1977 is $22.6 million.
The bill also would authorize $12 million to extend the
home health demonstration authorities through FY 1977.
The Administration did not propose to extend this program.
Recommendations
HEW in its approval recommendation, states,
"Under the enrolled bill, HMOs would have a better
chance to offer a package of needed health services
at prices which are more competitive with traditional methods of health financing. The enrolled
bill would enable HMOs to obtain a fair test in
the health marketplace."

..
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Labor points out that H.R. 9019 makes changes to the
HMO program which the Department has sought, but notes
that through an oversight the bill would still define
"employer" under the Fair Labor Standards Act, subject
to certain statutory exceptions contained in the HMO
Act. Labor believes "the legal complexities and
uncertainties flowing from such joinder" could further
complicate the administration of the HMO program.
Justice defers to HEW, but notes that some provisions
of H.R. 9019, including the civil penalty section, could
increase the number of civil collection actions brought
by the Government.
Treasury objects to provisions in H.R. 9019 that would
have the effect of providing HMOs with Federal loans
at lower interest rates than are currently available
under existing law, and, accordingly, states that it
would concur in a recommendation to disapprove H.R. 9019.

* * * * * * *
We believe H.R. 9019 would improve HEW's implementation
of the HMO demonstration program. Many of the proVl.Sl.ons in H.R. 9019 incorporate Administration recommendations. The higher appropriation authorizations
and the additional year do not commit the Federal
Government to indefinite funding for HMOs. Accordingly,
we recommend that you sig~.R. 9019.

!

/ ) / :_ -~I L" {/'ItA
~.v-

""1

Paul H. O'Neill
Acting Director

Enclosures

-

GENERAL COUNSEL OF THE
UNITED STATES DEPARTMENT OF COMMERCE
Washington, D.C. 20230

SEP 2 71978
Honorable James T. Lynn
Director, Office of Management and Budget
Washington, D. c. 20503
Attention:

Assistant Director for Legislative Reference

Dear Mr. Lynn:
This is in reply to your request for the views of this Department
concerning H.R. 9019, an enrolled enactment
"To amend title XIII of the Public Health Service Act
to revise and extend the program for the establishment and expansion of health maintenance organizations,"
to be cited as the "Health Maintenance Organization Amendments of
1976."
While this Department has no objections to make concerning
H.R. 9019, we would defer to the views of the Department of Health,
Education, and Welfare as to whether it should be approved by the
President.
Enactment of H.R. 9019 will not involve the expenditure of any
funds by this Department.
Sincerely,

VETERANS ADMINISTRATION
OFFICE OF THE ADMINISTRATOR OF VETERANS AFFAIRS

WASHINGTON,

D.C.

20420

September 28, 1976

•

The Honorable
James T. Lynn
Director, Office of
Management and Budget
Washington, D. C. 20503
Dear Mr. Lynn:
This will respond to the request of the Assistant
Director for Legislative Reference for the views of the Veterans Administration on the enrolled enactment of H.R. 9019,
94th Congress, a bill "To amend title XIII of the Public
Health Service Act to revise and extend the program for the
establishment and expansion of health maintenance organizations."
The bill would amend the Public Health Service
Act to extend the definition of a health maintenance organization. The bill would insert provisions concerning staffing of
such an organization and would define preventive health services. It would also outline medical group requirements and
would provide for employee health plans.
Although the Veterans Administration is keenly aware
of the beneficial services provided by health maintenance organizations, the bill would not affect the Veterans Administration.
Accordingly, we defer to the Department of Health, Education,
and Welfare regarding recommendations as to Presidential action
and H.R. 9019, since it would be responsible for implementation.
Sincerely,

Administrator

DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

The Honorable James T. Lynn
Director, Office of Management
and Budget
Washington, D. C.
20503

SEP 2 8 1976

Dear Mr. Lynn:
This is in response to your request for a report on H.R. 9019,
an enrolled bill "To amend title XIII of the Public Health
,service Act to revise and extend the program for the
establishment and expansion of health maintenance
organizations."
We recommend that the President sign the enrolled bill.
The bill would continue a program supported by the
Administration, the health maintenance organization (HMO)
program, and would make several changes in that program
along lines which we have suggested.
The enrolled bill would extend this Department's HMO program
through fiscal year 1979; the present appropriation
authorization of $85 million for fiscal year 1977 would be
reduced to $45 million, while $45 million would be authorized
for FY 1978 and $50 million for FY 1979. The Administration
requested an $18 million authorization for this program
for each of the fiscal years 1977 and 1978. The bill would
also effect a number of changes in the program; these
changes would in general ease the requirements for the
participation of HMOs in the program. The major changes
are given in detail at Tab A.
In addition, the bill would
authorize $12 million to extend the home health demonstration
authorities through FY 1977 (the Administration did not request
any funds for these authorities for FY 1977), and would
extend by one year, to July 29, 1977, the deadline for the
report by the Committee on Mental Health and Illness of
the Elderly.
The health maintenance organization program is one which is
supported by the Administration, which the Administration
has wished to extend, and for which the Administration has
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The Honorable James T. Lynn

recommended a number of changes designed to improve the
competitive position of HMOs in the marketplace. The
enrolled bill in general carries out these objectives.
The enrolled bill extends the Federal HMO program through
1979, only one additional year beyond the time suggested by
the Administration. The actual level of funding for the
program would of course be worked out through the appropriations
process. Although there are some provisions which we
desired not to be included in the bill, such as the mandating
of certain organizational arrangements within the Department,
the bill as a whole would improve the program through such
provisions as the elimination of the open enrollment requirement in most situations, the postponement of the community
rating requirement for four years, permitting the Secretary
to guarantee HMO loans to nonprofit entities, and permitting
HMOs to add additional services to their basic health
services package. Under the enrolled bill, HMOs would have
a better chance to offer a package of needed health services
at prices which are more competitive with traditional methods
of health financing.
The enrolled bill would enable HMOs
to obtain a fair test in the health marketplace.
We recommend that the President sign the enrolled bill.
Sincerely,

iz!l.j~ I!~

Under.. Secretary

Enclosure

MAJOR PROVISIONS OF H.R. 9019

H.R. 9019 would reduce the fiscal year 1977 authorization for
the health maintenance organization (HMO) program from
$85 million to $45 million, and would extend the program
for two more years by authorizing appropriations of $45 million
for FY 1978 and $50 million for FY 1979.
H.R. 9019 would effect a number of changes in the HMO
program:
1. An HMO could include in the basic package of
services offered to all members "supplemental" services,
which individual members may at present choose not to
purchase.
2. An HMO could choose which, if any, services it
would offer to members on an optional basis in addition to
the basic package; at present, each member has the right
to have provided to him any of a specified list of "supplemental"
services (if appropriate personnel are available in the
community to deliver a specific service).
3. An HMO could contract directly with health
professionals for services costing up to 15 percent of
its expenses for all physician services (30 percent for
HMOs in rural areas), in addition to utilizing its own
staff, a medical group, or an individual practice
association, and could in addition utilize combinations
of these arrangements.
4. A group of physicians could be considered to be
a "medical group" for three years after an HMO had become
qualified as such under the HMO title of the Public Health
Service (PHS) Act even though the group did not meet
requirements concerning the amount of time devoted by the
physicians to the group practice and the delivery of services
to the HMO; after the three year period, the Secretary
could grant waivers of the requirements under appropriate
circumstances.
5. The annual open enrollment requirement, which
presently applies to all HMOs (except if the Secretary grants
waivers under certain circumstances) , would be eliminated
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except for HMOs which have been in existence for at least
five years, have at least 50,000 members, and have not
incurred a deficit in the last fiscal year, and for those
HMOs would not apply to persons confined to institutions
and would be satisfied once the HMO had enrolled three
percent of its enrollment increase during the preceding
year, or had held an open enrollment period of one month.
In addition, the Secretary could continue to grant waivers
if the application of these open enrollment requirements would
jeopardize an HMO's financial viability.
6. Preventive health services required to be part
of the basic services package offered to members would no
longer include preventive dental care for children, but
would include, in addition to those others now specified,
immunizations, well child care from birth, periodic health
examinations for adults, and ear examinations for children.
7. The community rating requirement would be waived
for four years from the time an organization qualified as
an HMO under the PHS Act if that organization had previously
been providing comprehensive health services on a prepayment
basis •.
8.
The Secretary could guarantee loans made to nonprofit
entities for planning concerning, the initial development of,
or the initial operation of, HMOs.
9. An employer would be required to offer "dual choice"
(membership in an HMO as one option in any health benefits
plan offered by the employer) only if at least 25 employees
lived in an area served by an HMO; at present, such an option
must be offered even if only one employee lives in an HMO's
service area.
10. Enforcement of the "dual choice" requirement
would no longer be through the Department of Labor under
the Fair Labor Standards Act of 1938.
Instead, the Secretary
of this Department could assess a civil penalty of up to
$10,000 after giving an employer an opportunity to present
its views concerning a claimed violation of the requirement.
The civil penalty assessed could be collected through a
civil action brought by the United States in a Federal
district court, and the employer and the United States
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would each have the right to obtain a trial de novo on the
assessment of the penalty. Governmental entities (State and
Federal) and church organizations would not be subject to
this enforcement procedure.
11. The payment of funds to a State under the public
health, communicable disease, venereal disease, family
planning, health planning and development, and health
resources development grant programs would be conditioned
upon the State and its political subdivisions offering
employees "dual choice".
12. The Civil Service Commission would be required
to offer membership in an HMO qualified under the PHS Act
as a health benefits option to Federal employees.
13. The Secretary would be required to carry out his
functions in determining whether organizations qualified
as HMOs for the purposes of "dual choice" through the same
unit which administers the continuing regulation of HMOs,
within the Office of the Assistant Secretary for Health.
In addition, the remainder of the HMO program would have
to be administered through a single identifiable administrative
unit.
14. The requirements of the presently separate HMO
programs under Medicare and Medicaid would be modified so
that the determination of whether an organization qualified
as an HMO would be made under the PHS Act HMO program. In
addition, the general requirements for HMO qualification under
the PHS Act would also apply to the Medicare and Medicaid
programs, with specific exceptions to allow, for example,
for the services for which Medicare and Medicaid reimburse,
which differ from the basic health services provided by
HMOs under the PHS Act. States could continue to contract
under Medicaid with organizations offering health services
on a prepaid capitation or other risk basis which were
not qualified HMOs if (1) they were nonprofit primary
health care entities located in a rural area, community health
centers, or migrant health centers, in any case receiving
funds under certain Federal programs and meeting other ·
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conditions, or (2) had provided health services under Medicaid
on a prepaid risk basis (not including inpatient hospital
services) before 1970. The Medicaid provisions of the
enrolled bill would not affect existing contracts for one
year.
15. One of the six new centers now required to be
established for multidisciplinary health services research,
evaluations, and demonstrations would be required to focus
on the development and evaluation of national policies
with respect to health services, including specifically
HMOs.
The enrolled bill would also authorize $12 million to extend
the home health demonstration authorities through FY 1977,
and would extend by one year, to July 29, 1977, the deadline
for the report by the Committee on Mental Health and Illness
of the Elderly.

U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

SEP 2 81976

Honorable James T. Lynn
Director
Office of Management and Budget
Washington, D.C. 20503
Dear Mr. Lynn:
This is in response to your request for our comments on an
enrolled enactment, H.R. 9019, an Act "to amend Title XIII
of the Public Health Service Act to revise and extend the
program for the establishment and expansion of health
maintenance organizations." The Department of Labor has
no objection to Presidential signature of this enrolled
enactment.
·
H.R. 9019 would make two changes to Section 1310 of the
Public Health Service Act which this Department has supported in the past. First, Section 1310(a) (2) would
settle any questions regarding the relationship between
requirements of the health maintenance program and those
of the Taft-Hartley Act. That section provides that where
employees are represented by a collective bargaining agent,
optional membership in a health maintenance organization
would be offered to such employees only after offer to,
and acceptance by, the bargaining agent. This provision
of H.R. 9019 would lend more specific statutory support to
a position which we understand has been taken administratively. We believe these provisions are consistent with
the nation's traditional labor relations policies.
Second, H.R. 9019 would sever enforcement of the "dual
option" requirements of Section 1310 from the enforcement
provisions of the Fair Labor Standards Act, eliminating
the legal complications and problems in resource allocation that flow from tying together a program administered
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by HEW to one administered by this Department. An appropriate civil penalty sys.tem would be substituted by H.R.
9019 for the provisions of the Fair Labor Standards Act.
We further note, however, that H.R. 9019 would not sever
the coverage under the "dual option" requirements from
the definition of "emplo.yer" in the Fair Labor Standards
Act. This oversight is regrettable, because the legal
complexities and. uncertainties flowing from such joinder
may continue. Indeed, to some extent, H.R. 9019 would
further complicate the existing situation by introducing
certain specific exceptions to the term "employer" for
the purposes of the "dual option" requirements, exceptions which are not consistent with those under the Fair
Labor Standards Act. While we are concerned about these
problems, we do not believe they justify Presidential
veto of the enrolled enactment.
With regard to other provisions of the enrolled enactment,
we would defer to the Department of Health, Education and
Welfare.

0

•

ASSISTANT ATTORNEY GENERAL.
L..EG1SL.AT1VE AFFAIR$

ltpartmrnt ofJu.&titr
a.s~Jtngtnn.l. ~.

ansln

September 28, 1976

Honorable James T. Lynn
Director, Office of Management
and Budget
Washington, D.C. 20503
Dear Mr. Lynn:
In compliance with your request, I have examined a
facsimile of the enrolled bill r H, R, 9019, ''To amend
title XIII of the Public Health Serv~ce Act to revise
and extend the program for the establishment and expansion of health maintenance organ~zations, ''
The bill amends the health maintenance provisions of
the Public Health Service Act ~n 42 U,S.C! 300e et ses.
and of the Social Security Act in 42 u~s,c, 1395-et se~.
Section 108 of the bill may ~ncrease the number o~civ1l
collection actions brought by the Government. This
section grants the Secretary of Health, Education, and
Welfare authority to guarantee to non.-;Federal lenders loans
made to nonprofit private entit~es for planning projects
for the establishment or expansion of health maintenance
organizations. Under existing law the Secretary may
guarantee loans for such purposes only for health maintenance organizations which serve or will serve a medicallyunderserved population.
Section 110 of the bill also may increase the number
of civil collection actions brought by the Government,
The section provides for the assessment aga~nst, and
collection of a civil penalty from, any employer who knowingly fails to comply with designated requirements concerning the offering to employees of an option of membership
in a health maintenance organization. The penalty may not
be more than $10,000. It may be assessed and collected for
each 30-day period noncompliance continues. Notice and
an opportunity to present its views must be afforded the
employer prior to assessment of the penalty, The penalty
may be collected in a civil act~on brought by the United
States in a United States district court. An action by
an employer for review of the assessment of a penalty may
also be brought in a United States district court. In
either situation, the court must hold a trial de novo on
the assessment of the penalty if any party so requests.

•

Under existing law anyone who willfully violates
designated requirements concerning the offering to employees of an option of membership in a health maintenance
organization is subject to a criminal fine of not more
than $10,000 and imprisonment for not more than six months.
Compare 42 u.s.c. 300e-9(c) with 29 u~s.c. 215, 216. The
civil penalty discussed above supplants these criminal
penalties. Since the bill affords notice and an opportunity to be heard, the Department of Justice believes
that a review of the assessment of a civil penalty according to the "substantial evidence" test of 5 u.s.c. 706(2)
(E) would have been more 'appropriate than de novo review.
The Department, however, considers the 'Substitution of
civil for criminal penalties appropriate. On balance, we
do not object to those portions of the bill providing for
loan guaranties and for civil penalties, and defer to the
Department of Health, Education, and Welfare as to the
other portions.
Therefore, the Department of Justice defers to the
Department of Health, Education and Welfare as to whether
this bill should receive Executive ~pproval,
J}Pcerely,

?U;c4-!kL~U.e<.vo, ·· ._
Michael M. Uhlmann
Assistant Attorney General

UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415
CHAIRMAN

October 1, 1976

Honorable James T. Lynn
Director, Office of Management and Budget
Executive Office of the President
Washington, D.C. 20503

Dear Mr. Lynn:
This is in reply to your request for the Commission's views on
enrolled bill, H.R. 9019 "The Health Maintenance Organization
Amendments of 1976."
Sections 110 and 112 of the enrolled bill are the only sections
directly affecting a program administered by the Commission.
Section llO(a) excludes the Government of the United States, the
government of the District of Columbia, the United States territories,
possessions, agencies and instrumentalities (including the United States
Postal Service and Postal Rate Commission) from the term "employer" for
the purposes of section 1310 of HMO Assistance Act of 1973, thereby
exempting the Government from the mandatory offering of the HMO option
to Federal employees.
However, section llO(b) requires the Commission to contract under the
Federal Employee Health Benefits Program for a health benefits plan
described in section 8903(~) of title 5, United States Code, with any
qualified health maintenance carrier (as determined by the Commission)
which offers such a plan. By maintaining authority to apply the provisions of chapter 89 of title 5 and the regulations thereunder in
negotiating contracts with DREW-approved health maintenance organizations,
the Commission will be permitted to apply uniform contracting standards
and maintain orderly administration of this provision.
Section 112 permits a benefit package for Federal employees negotiated
with a DHEW approved HMO to be inconsistent with the DHEW mandated HMO
benefit package.

•
-2The Commission has no objection to the provisions of sections 110 and
112 of H.R. 9019 and defers to the views of DHEW on other sections of
the enrolled bill.
By direction of the Commission.
Sincerely yours,
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SIGNING STATEMENT

H.R. 9019
Today I am pleased to sign into law H.R. 9019, the Health
Maintenance Organization Amendments of 1976.

It

. ff€rf~c~r!t.
pern.
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concept was initiated over 30 years ago.
This legislation, which extends the HMO program for two
year,s _beyond the current expiration date of September ·1977,
is designed to make HMOs more competitive with traditional
health insurance programs and health delivery systems.
The original HMO Act of 1973 authorized two major forms of
federal assistance to stimulate the development of HMOs:
a program of grants, contracts, loans and
loan guarantees, and

a requirement

that employers who offer health

insurance to their employees also offer them the
option of joining a Federally qualified HMO.
Other requirements of' the 1973 HMO Act, however, discouraged
participation in the Federal HMO development and slowed.the.
expansion of this important health industry.
correct

~

These amendments

deficiencies and provide the foundation for a

strong nationwide system of HMOs.
My Administration is concerned with the following fundamental
areas of medical and health care problems:

-
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the quality of medical-care and rapidly rising costs,
local shortages of medical personnel and services
due.largely to maldistribution of physicians and
other health personnel; and
the need to promote preventive medicine and maintain
good health.
The HMO concept has demonstrated an ability to hold down
rapidly rising medical costs· while maintaining high quality
standards, efficient utilization and maximization of medical
personnel, ·and a focus on disease prevention and the maintenance
of good health.
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nation's health consumers without massive Federal intervention.
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SIGNING STATEMENT
H.R. 9019

Today I am pleased to sign into law H.R. 9019, the Health
Maintenance Organization Amendments of 1976.

It is especially

significant to have this ceremony in California which led
the way in initiating this concept over 30 years ago.
This legislation, which extends the HMO program for two years
beyond the current expiration date of September 1977, is designed
to make HMOS more competitive with traditional health insurance
programs and health delivery systems.
The original HMO Act of 1973 authorized two major forms of
federal assistance to developing

HMOs~

--a five-year program of Federal grants, contracts,
loans and loan guarantees, and
--a requirement that employers who offer health
insurance to their employees also offer them the
option of joining a Federally qualified HMO.
Other requirements of the· 1973 HMO Act, however, discour§ged
Yo~~

participation in the Federal HMO development and slae:ued the
expansion of this important health industry.

These amendments
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strong nationwide system of HMOs.
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My Administration is concerned with the following fundamental
areas of medical and health care problems:
--rapidly rising medical and hospital costs,
--local shortages of medical personnel and services
due largely to maldistribution of physicians and
other health
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and

--the need to facilitate the development of medicine
to prevent disease and maintain good health.
The HMO concept has demonstrated an ability to hold down
rapidly rising medical costs while maintaining high quality
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We must strive to develop other creative private sector mechanisms
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H.R. 9019-Health Maintenance Organization Amendments
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- · - For Necessary Action

- - For Your Recommendations
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For Your Comments
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H.R. 9019

Today I am pleased to sign into law H.R. 9019, the Health
Maintena~~~.~.!:~.:~-~n Amendments
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significant to have this ceremony in California which led

beyond the current expiration date

is designed

to make HMOS more competitive with traditional health insurance
programs and health delivery systems.
The original HMO Act of
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two major forms of

HMOs~

five-year program of Federal grants, contracts,

lOOns and loan guarantees, and
--a requirement that employers who offer health

insurance to their employees also offer them the
option of joining a Federally qualified HMO.
Other requirements of the· 1973 HMO Act, however, discouraged
participation in the Federal HMO development and showed the
expansion of this important health industry.

These amendments

correct these deficiences and provide the foundation for a
strong nationwide system of HMOs.
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areas of medical and health care problems:
--rapidly rising medical and hospital costs,
--local shortages of medical personnel and services
due largely to maldistribution of physicians and
other health personnel; and
--the need to facilitate the development of medicine
to prevent disease and maintain good health.
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The HMO concept has demonstrated an ability to hold down
rapidly rising medical costs while maintaining high quality
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efficient

utilizati~n and maximization of medical

personnel, and focus on disease prevention and the maintenance
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of good health.
Although we do not expect everyone to be enrolled in an HMO
this effort is another example of how our plu~alistic
medical care system can adapt to the needs and demands of
the nation's health consumers with massive Federal intervention.
Such careful restructuring of the delivery system while maint~ining the strength of the private s~ctor is the best way to achieve:
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a viable long-term solution to the rapidly rising costs of medical
·care.· - - ·
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This legislation, which extenos the HMO program for two
years beyond the current expiration date of September 1977,
is designed to make HMOs more competitive with traditional
health insurance programs and health delivery systems.
The original HMO Act of 1973 authorized two major forms of
federal assistance to stimulate the development of HMOs:
a program of grants, contracts, loans and
loan guarantees, and
a requirement that employers who offer health
insurance to their employees also offer them the
option of joining a Federally qualified HMO.
Other requirements of the 1973 HMO Act, however, discouraged
participation in the Federal HMO

dev~lopment

expansion of this important health industry.
correct

~~
t~Qe&

and slowed the
These amendments

deficiencies and provide the foundation for a

strong nationwide system of HMOs.
My Administration is concerned with the following fundamental
areas of medical and health care problems:

- 2 the quality of medical care and rapidly rising costs,
local shortages of medical personnel and services
due largely to maldistribution of physicians and
other health personnel; and
the need to promote preventive medicine and maintain
good health.
The HMO concept has demonstrated an ability to hold down
rapidly rising medical costs while maintaining high quality
standards, efficient utilization ana ffianimiEaLi&A of medical
personne~,

and a focus on disease prevention and the maintenance

of good health~
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STATEMENT BY THE PRESIDENT
Today I am pleased to sign into law H.R. 9019, the
Health Maintenance Organization Amendments of 1976.

It

is particularly appropriate to do this in California where
the HMO concept has been broadly supported.
This legislation, which extends the HMO program for
two years beyond the current expiration date of September
1977, is designed to make HMOs more competitive with
traditional health insurance programs and health delivery
systems.
The original HMO Act of 1973 authorized two major forms
of federal assistance to stimulate the development of HMOs:
a program of grants, contracts, loans and loan
guarantees, and
a requirement that employers who offer health
insurance to their employees also offer them
the option of joining a Federally qualified HMO.
Other requirements of the 1973 HMO Act, however, discouraged
participation in the Federal HMO development and slowed the
expansion of this important health industry.

These amend-

ments correct those deficiencies and provide the foundation
for a strong nationwide system of HMOs.
My Administration is concerned with the following
fundamental areas of medical and health care problems:
the quality of medical care and rapidly rising
costs,
local shortages of medical personnel and services
due largely to maldistribution of physicians and
other health personnel; and
the need to promote preventive medicine and
maintain good health.

\

2
The HMO concept has demonstrated an ability to hold
down rapidly rising medical costs while maintaining high
quality standards, efficient utilization of medical
personnel, and a focus on disease prevention and the
maintenance of good health.

This effort is another

example of how our pluralistic medical care system can
adapt to the needs and demands of the nation's health
consumers without massive Federal intervention.
Such careful restructuring of the delivery system,
while maintaining the strength of the private sector, is
one way to achieve a viable long-term solution to the
rapidly rising costs of medical care.
We must strive to develop other creative private
sector mechanisms to accomplish these goals so that
America's strong private health care system will remain
the best in the world.
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Calendar No. 840
94TH CoNGRESS

}

SENATE

1Jd Session

{

REPORT

No. 94-884

HEALTH MAINTENANCE ORGANIZATION
AMENDMENTS OF 1975

MAY 14, 1976.-0rdered to be printed
Filed under authority of the order of the Senate of May 13, 1976

Mr. ScHWEIKER, from the Committee on Labor and Public Welfare,
submitted the following

REPORT
[To accompany H.R. 9019]

The Committee on Labor and Public vVelfare, to which wa:,; referred
the bill (H.R. 9019) to amend title XIII of the Public Health Service
Act to revise and extend the program for the establishment and
expansion of health maintenance organizations, having considered the
same, reports thereon without recommendation.

0

S.Jt. 886

94TH CoNGRESS} HOUSE OF REPRESENTATIVES {
REPORT
9dSes8Wn
No. 94-1513

HEALTH MAINTENANCE ORGANIZATION AMENDMENTS
OF 1976

SEPTEMBER

13, 1976.-0rdered to be printed

Mr. STAGGERS, from the committee of conference,
submitted the following

CONFERENCE REPORT
[To accompany H.R. 9019]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the hill (H.R. 9019) to
amend title· XIII of the Public Health Service Act to revise and
extend the program for the establishment and expansion of health
maintenance organizations, having met, after full and free conference,
have agreed to recommend and do recommend to their respective
Houses as follows:
That the House recede from its disagreement to the amendment of
the Senate and. agree to. the same with an amendment as follows:
In lieu of the matter· proposed to be inserted by the Senate amendment insert the following:
,,
SHORT TITLE; RI!IFERENOE TO AOT
SECTION 1. (a) Thill Act 'lMY be cited a,s the "Health MaintmUJiiUJe
Organization Amendments of 19'16".
(b) Whenever in title 1 an amendment or repeal i8 ewpressed in terms
of an amendment to, or repeal of, a section or othe-r provision, the
reference shall be considered to be made to a section or other provision
of the Public Health Service Act.
TITLE I-AMENDMENTl5 TO TITLE XIII oF THE PuBLIC HEALTH
SERVICE AcT
SUPPLEMENTAL HEALTH SERVIOES
SEc. 101. (a) Section 1301(b) (1) is amended by adding at the end
the following: "A health maintenance organization may include a
health service, defined as a supplemental health service by section
1309(9), im. the basic health servwes provided its members for a basic
health services payment <kscribed in the first sentence.".
(b) The first sentence of section 1301 (b) (9) is amended by striking
out "the organization shall provide'' and all that follo-ws in that sentence and ~mbstifluting "the organization mu:y provide to each of ita'

2
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members any of the health services which «re included in supplemental
health services (as defined insection130~(B) ).". ,
(c) Section 1301 (b) ( 4) ifJ amended by striking out "and supplemental health services in the case of the members who have contracted
therefor" and substWuting "and only such supplemental health services as members have contracted for".

OPEN ENROLLMENT

STAFFING

SEc.10~. (a)(1) Thefirstsentenceofsection1301(b)(3) isamended
(A) by striking out "or through" and by substituting", through", (B)
by striking out " (or groups) or" and substituting " (or groups) ,
through an", and ( 0) by inserting after " (or associations)" the following: ", through health professionals who have contracted with the
health mainte'fiDIMe organization for the provUJion of such services, or
through any combination of such staff, medical group (or groups),
individual practice association (or associations), or health professtonaliJ under contract with the organization".
(B) Section 1301 (b) (3) is amended by adding after the first sentence the following: "A health maintenance organization may also,
during the thirty-six month period beginning with the month follow. ing the month in which the organization becomes a qualified health
maintenance organization (within the meaning of section 1310(d) ),
provide basic and supplemental health services through an entity
which but for the requirement of section 1301t(4) (0) (i) would be a
medical group for purposes of thi.fl title. After the expiration of such
period, the organizatioln may provide basic or supplemental health
services through 8UCh an e~tity only if authorized by the Secretary in
accordance with regulations which take into consideration the unusual
circumstances of such entity. A healtlt maintenance organization may
not, in any of its ji&cal years, enter into contracts with health professionaliJ or entities other than medical groups or indwidual practice associations if the amounts paid under such contracts for basic and supplemental health seMJices exceed fifteen percent of the total amount to
be paid in 8UCh ji&cal year by the health maintenance organization to
physiciu:ns for the provision of basic and supplemental health services,
or, if the health maintenance organization principally serves a rural
area, thirty percent of such amount, eillCept that thi.fl sentence does not
apply to the entering into of contracts for the purchase of basic and
supplemental health services through an entity which but for the requirements of section 130~(4) (0) (i) would be a medical group for
purposes of thi.fl title. Contracts between a health maintenance orgr.mizatzon arul health professionals for the provision of basic and supplemental health services shall include IIUCh provisions as the Seeretaryj
may require (including provisions requiring appropriate continuing
edtucation) .".
(b) (1) Section UOB(4) (0) is amended (A) by striking out clause
(iv), (B) by redesign.ating clause ( v) as clause ( iv), and ( 0) by inserting "and" at the end of clause (iii).
(~) Section 130~(5) (B) ifJ amended (A) by striking out clause (i),
and (B) by redesignating clauses ( ii) and (iii) as clauses ( i) and
( ii), respectively.

SEc. 103. (a) Section 1301(c) ifJ amended by fCirU3nding paragraph
(4) to read as follows:
·
"(4). have an ope"! enrollment period in accordance with the
provUJtqntJ of IJ'lib~Mtwn (d.) ·"
(b) _Sectwn 1301 UJ amended by adding at the end thereof the
foll011nng:
"(d)J1) (A) A health rnainte'fiOIMe organization whichr(~) has for at .least ? years provided com/prehen&ive health
servwes on a prepatd basUJ or
" ( ii) has an enrollmernJt ~I at least 50/)00 '11UM'Ilhers
shall !uzve ~t lef!-8t ~e during each ji&cal year next folknoing a ji&cal
yea": tn which tf did not have a financial deficit an open enrolhnent
period _(d~te;mtnea under &Ubparagraph (B)) during which it shall
acce~t tndwiduals for membership in the order in which they apply for
enro lrne'!"t.and! except as rrovided. in paragraph (~),without regard
to,rreexUJttng illmess, medwal co;uJition, or degree of di.flability.
. (B) An open enroll!ment perwd for a health maintenance organizatton shall be the lesser of" ( i) 30 days, or
" ( ii) the .nu"ff'~er of days in which the orga'1'/kation enroll& a
"!'umlJer of tndwiilluals at least ef[IUil to 3 percent of its total net
tncrease m. enro~nt (if any) in the ji&cal year preceding the
ji&cal year tn whwh 8UCh period ifJ held.
For the purp.ose of determimi'!'11 the total net increase in enroll!ment in
~ hf;ol:th matnte~e organtzation, there shall not be included an
tndwidual who u enrolled in the organization through a group whic~
had a. conpract for hefdth care services with the health maintenance
organtzatW"f at the tmne t ¥ such health maintenance organization
was d.et~rmt'ned to be a qu.ol-ified health maintenance organization under sectton 1310.
".(B) Notwithstariflifn[l the requi'IV!IInents of paragraph (1) a health
matntenance organzzat~ .sluif:l not be required to enroll imdividru.als
'!f":o are confined .to an ~wtttut_wn because of chronic illtness, permanent
'llnJury, or ot~ tnfirmtty whwh would cause economic itmpai'I"Tllm/,t to
t~ health matntenan~e organization if 8UCh individual were enrolled.
( 3) A heal~h matntlmanoe organtzation may not be required to
make tlfe effectwe date of benefits for individuals lmrolled under thi.fl
subsectton less than 90 days after the date of enrollment.
"(4) The Sem:_etary may waiv_e t":e requirements of thi.fl subsection
. lOt; a heal~h mazntena~ organization which dbmon8trates that complwnoe ,wt~h ~~ 'fY!'O'I!UJwn8 .of thi.fl subsection W0'1Jld jeopardize its
eCO'I'IUlWUJ vwbihty m tts 8e7'VWe «rea.".
DEFINITION OF SERVICES

· . SEc. 104. (a) (1) Paragraph (1) (H) of section 130~ ifJ Ull'IU3nded to
read aslollows:
. ~ (H) pre'!'entive health services (including ( i) i'ITiflnunizatio'IUI
{"'"') well-chifd care from birth, (iii) periodic health eval!uat~
for adults, ( w) voluntary family planning services, ( v) imfertility

,
4
se'!'Vices ana (vi) children's eye and ear ewaminations cond~d
to dete;,ine the need for vision and hearing cO'l"T'ection) .".
(~) Paragraph (1) ~/section 130~ is a;~n,e/r~ed by s~rikfng O'Ut "or
podiatrist" each place ~t occurs anui IJ'Iibstitutmg "podiat'l'l8t, or other
health care persO"fffflel".
(b) ParaJJraph (~) ofsuchsectionisanumded.
(1) by striking out "under paragraph (1) (A) or (1) (H)" m
sUbparagraphs (B) and ( 0) ,·
(~) by striking O'Ut "and" at the end of subparagraph (E), by
striking out the period at the end of sUbparagraph (F) and substituting "; and", and by adding after subparagraph (F) the
following:
" (G) other health se'I'Vices which are not incl!uded as basic
health se'I'Viees and which have been approved by the Secretary
for delive:v as supplemental health se'!'Viees. ";
(3) by strihng O'Ut "or podiatrist" each place it occurs and IJ'Iibstituti'fl,g "podiatrist, or other health care personnel".
COMMUNITY RATING

SEc. 105. (a) (1) Section 1301(b) (1) is amended by adding at the
end thereof the following new sentence: "In the case of an entity which
before it became a qualified health nucinterumce organization ( wit!Wn
the meaning of section 1310(d)) provided cmnprehensive health se'I'Vices on a prepaid basis, the requirement of clmuse ( 0) shall not apply to
such entity until the ewpiration of the forty-eight month period beginning with the month followimg the month in which the entity became
such a qualified health 'lfi.,(Ji,ntenance organiz-ation.".
(~) The last sentence of section 1301 (b) (~) is amended by inserting
before the period the following: "ewcept that, in the case of an entity
which before it became a qualified health maintenance orga'l'liz,ation
(within the meaning of section 1310 (d) ) provided comprehenswe
health se'!'Vices on a prepaid basis, the requirement of this sentence
s'fwll not apply to such entity during the forty-eight month period beginning with the month following the month im, which the entity beC(l!JTte such a qualified health mailntenance organization".
(3) Section 1306(b) is amended (A) by striking out "and" at the
end of paragraph (6), (B) by redesignatitng patragraph ( 7) as paragraph (8), and (0) by inserting after paragraph (6) the following
new paragraph:
.·
"( 7) the application contains such assurances as the Secretary may require respecting the intent and the ability of the applicant to meet the requirements of paragraphs (1) and (~) of
section 1301 (b) respecting the fiwing of basic health se'I'Vices payments and supplemental health se'!'Vices pmyments under a community rating system; and"
(b) Section 130~(8) (A) is amended by inserting "differences in
marketing costs and" after "reflect".
(c) SUbparagraph (B) of section 13~(8) is redesignated as subparagraph ( 0) and the following new subparagraph is inserted after
subparagraph (A) :
" (B) Nominal differentials in such rates ma'JI be established to reflect the compositing of the rates of payment in a systematic mo:nrner to
accommodate group purchasing practices of the various employers.".

5
MEDICAL GROUP REQUIREMENTS

SEc.106. (a) Section 130~(.4) (0) is amended by striking out "(i)
as their principal prof~ssional activity and as a group responsibility
eng.age in the coordinated practice of their profession for a health
nuuntenance organization" and sUbstituting " (i) as their principal
pro~essional activity engage in the cooordinated practice of their professwn atnd as a group responsibility have sUbstantial responsibility
for the delwery of heUlth se'I'Vices to members of a health maintenance
organization".
(b) Section 13De(4) (0) (ii) is amended by striking out "plan" and
suba~itutifftg "similar plan unrelated to the provision of specific health
sermces".
(c) 13De(4)(0) (as amended by section 10~(b)(1)) is amended
by(1) striking "and" before" ( iv)" and
(~) striking the period at the dnd of subparagraph ( 0) and
sub~tituting "/ and ( v) e'!tablish an arrangement whereby a members enrollment status u not known to the health professional
who provides health se'I'Vices to the member.".
INCREASE IN LIMITS ON ASSISTANCE FOR FEASIBILITY SURVEYS, PLANNING,
INITIAL DEVELOPMENT, AND INITIAL OPERATION

SEc.107. (a) Section 1303(e) is amended by striking "$50000" and
substitutifnu "$75,000".
'
(b) (1) Section 1304(/) (1) (A) is amended by striking "$1~5 000"
and substituting "$~00,000".
'
(B) Section 1304(!) (~)(A) is amended by inserting after "$1,000,000" the following: "or, in the case of a project for a health maintenance organization which will provide se'I'Vie~M to an additional se'I'Vice
area (as defined by the Secretary) or which will provide se'I'Vices in
one or more areas which are not contiguous, $1.fJOO/)OO".
(c) Section 1305(a) is amended by striking out "first thirty-sw
months" each place it occurs and substituting "first siwty montlM".
LOAN GUARANTEES FOR PRIVATE ENTITIINJ

SEc. 108. (a) Section 1304(a) (~) is amended to read as follows:
"(B) guarantee to non-Federal lenders payment of the principal
of and the interest on loans made to-"(A) nonprofit private entities for planning projects for
tkf e~tabl-bshment or ewpansion of health maintenance organwatwns, or
"(B) other private entities for such projects for health
maintenance organizations which will se'I'Ve medically underse'I'Ved populations.".
(b) Section 1304(b) (1) (B) is amended to read as follows:
"(B) guarantee to non-Federal lenders payment of the principal of and the interest on loans made to-" ( i) nonprofit private entities for projec~ for the initial
development of liealth maintenance organizations or
" ( ii) other private entities for such projects }or health
maintenance organizations which will se'!'Ve medically underse'I'Ved populations.".
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(c) Section 1305(a).(3)·is 0/l'l'l.eMed to read as follows:
. .
" ( 3) guarantee to non-F ederalleMers payment of the prt'IUJ1,pal
of a7Ul the interest on loans made to. .
" (A) nrmprofit private health maintenance organtzatwns
for the amouni.IJ referred to in paragraph (1) or (~),or
" (B) other private health maintenanc~ organizations for
such amownts but only if the health 'ITUJ,tntenanc~. o'l'gantzation will serve a medically wnderserved populatton.".
(d) (1) Section 1304(d) is a~nrfed by a<fdi11fJ at the eM the followilng -new sentence: "In considermg appl't~at'ton& f;or loan.guara;ntees uMer this section, the Secretary shall g'lll!e spemal consid_era~wn
to applications for projeci.IJ for health mamte~nce orgamzatwns
which will serve medically uMerserved populations.".
(~) Section 1305 is ameMed by adding at the eM thereof the fol.
lowing -new subsection:
"(/) In considering applications for loar~; gua~antees und_er ~hu
section, the Secretary shall gif~;e special c~zd~ratwn to .apl!lwatwns
for health maintenance organtzatw'fb8 whwh wtll serve medwally underserved 'POpulations.".
AliSCELLANEOUS AMENDMENTS

'

SEc. 109. (a) (J) Section 1305(a) is ameMed by. stri;king ou~ "in
the period of" in paragraphs (1) aM (~) aMsubstttutzng dunng a
.
.
period not to erJJceed".
(~)The last sentence of1305(b) (J) UJ ameMed to read as.follows.
"In any fiscal year t~e ' a'll1b'}tnt d!sburse~ to a health matntena:nce
organization uMer thu section ( etther dtrectly by the Secretary or
by an escrow agent uMer the terms of an escrow agreement or by a
lender uMer a loan guaranteed under this seetion) may not erJJceed
$1.000,000.";
'· .
·(b) (J) Section 1307(e) is ameMed·.
.
(A) by inserting "for a primate health mn:i'!Ltenance organ~

tion (other than a private nonprofit health 'ITUJ,tntena,nce organmation)" after "may be made", aM
.
. .
(B) by inserting "for primate health ~tntenance orga;ntzt;t~
(other than private nonprofit health mamtenance organwatwns)
..
after "guaranteed".
.
. .
(~)Section 1308(c) is ameMed by adding after pa!'agraph (4) the
following -new paragraph:
.
.,
. ·
.
" ( 5) Any referenee in this title (other than .in .this subsectu;n and
in subsection (d) ) to a loan guarantee wnder thu tttle does not tnclude
a loan guarantee made wnder this subseetion.".
.
(e) (1) Section 1308(a) (J) (A) is 0/l'l'l.eMed by striking out "for
similar loans" a7U1 substitutVng "for loans with similar maturities,
tP-rms, conditions, a7Ul seoority".
(~) Section 1308(b) (~)(D) is amended by striking .<!:14 "loans gUliJI'anteed wnder this title" a7U1 substitutiJng "marketable obligations of
the United States of comparable maturities, adjusted to pro'IJ'iikfqr
appropriate administratwe cliarges".
(d) (J) The last sentence of section 1303(i) is 0/l'l'l.eMed(A) by striking "the fi:scal yea:r e7Uling June 30, 1974, fn'
June 30, 1975," a7Ul lJ'IJhstituting "any fiscul year"; and

(B) by striki'lbg "for projects other than those described iln
,; · cla:use (1) of such sentence" a7Ul substituting "for any project,
with priority being gwen to projects described in clfDI.l.8e (1) of
· such sentence".
(B) The last sentence of section 1304(k) (1) is amended(A) by striking "the fiscal year e7Uling June 30, 1974, or
Jwne 30, 1975," and substituting ''atri!JI fiscal year"; a7U1
(B) by striking "for projects other than those described in
· · cloluse (A) of such sentence" and substituting "for any projeet,
·. '" ' tbith priority being gwen to projects described in clause (A) of
"'luch sentence".
(8) The last sentence of section 1304(k) (~) is amended,
(A) by strikVng "the fiseal year ending June 30, 1974, or
.·. ';n;:;.f,~e;:j the nerJJt two fiscal years" and substitutilng "any fiscal

(B) by striking "for projects other than those described in
clause (A) of such senterwe" and substituting "for any project,
with priority beilng gwen to projects described in clause (A) of
such sentence".
~{e) Section 1304(b) (~)(D) is amended by striking out "for such
an organization" and substituting "who will_ engage in praetice
'JW'i~ ffn' the health mai!ntenance organization".
',

~ -~

,._'

EMPLOYEE HEALTH BENEFITS PLANS

. SEc. 110. (a) Section1310isameMed..
(1) by ameMing subsection (a) to read as follows:
''SEc. 1310. (a) (1) In accordance with regulations which the
4wre_ ta'!1fshall prescribe., "(A) each employer.
" ( i) which is now or hereafter required during any
calendar quarter to pay its employees the minimum wage
prescribed by section 6 of the Fair Labor Standards Act of
1938 (or would be required to pay its employees such wage
but forsection13(a) of such Act), and
" (ii) which during such calendar quarter employed an
average number of employees of not less than ~5,
:.· : 8/l.all include in any health benefits plan, and
'.,; , >,"(B) any State and each political subdivision thereof which
\ · during any calendar quarter employed an average number of
IJ!!IIPloyees of not less than ~5, as a condition of the payment to the
. .·State of funds under section '314-( d), 317, 318, 100~, 15~5, or 1613,
· .· iluill ilncl!ude in any health benefits plan,
6/61'6d to such mwployee~ in the calendar year beginning after such
JX,~Undar quarter the option of membership in qualified health mainte~. organizations which are engaged in the provision of basic
'jlaltli. semces in health mn:intenance organization service areas in
-8!tlf..'4 at least B5 of such employees reside.
t,;' (B) If any of the employees of an employer or State or politieal·
~dwision thereof described in paragraph (1) are represented by a
'_J?ecti.v e .ba.rgaining representative or other employee. representa_tive
i4,e~ted. o.r selected under a:nylaw, offer of membershtp zn a qualified
!.?_
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health maintenance orga:nization required by paragraph (1) to be
made in a health benefits plan offered to such employees (A) shall
first be made to such collective bargaining representative or other
employee representative, and (B) if BUCk offer is accepted by such
representative; shall then be made to each such employee.";
(~) by amending paragraphs (1) and (~) of subsection (b)
to read as follows:
.
·
"(1) one or more of BUCh organizations provides basic health
services (A) without the use of oo individual practice association
and (B) without the use of contracts (eiDcept for contracts for
wnusual or infroq'Uelfl,[ly used services) with health professionoh,
and
"(~) one or more of BUCh organizations provides basic health
services through (A) an individual practice association (or associations), (B) health professionals who have contracted with the
health mainte'TIDITWe org(J/(I,ization for the provision of such se'I"'Jices, or (0) a combination of such association (or associations)
or health professionals under contract with the organization,",·
( 3) by striking out the last sentence of subsection (c) ; and
( 4) by adding after subsection (d) the following new subsections:
" (e) ( 1) Any employer who kmowingly does not compl;u with one or
more of the requirements of subsection (a) shall be subject to a cWlZ
petuilty o.f not more t.W,n $10,000. If such noncompliooce
inueB_; a
civil penalty may be assessed and collected under this subsection 1or
each thiroty-day period such noncompliance conti'II/UeB. Such penalty
may be assessed by the Secretary and collected in a civil action brought
by the United States in a United States district court.
"(~) In any proceeding by the Secretary to assess a civil penalty
under thi8 subsection, no penalty shall be assessed until the employer
charged shall have been given notice and an opportunity to present
its views on such charge. In dete'IWIJining the amount of tlie penalty,
or the amount agreed upon in compromise, the Secretary slWll c0'118id6r
the gravity of the noncompl~ce and the demonstrated good faith of
the employer charged in attempting to achieve rapid compliance after
notification by the Secretary of a noncompliance.
"(3) In any civil action brought to review the assessment of a oMnZ
penalty assessed under this subsection, the court shall, at the reg:ttat
of 0/fl,y party to such action, hold a trial de novo on the asses8'1Mf&t
of such civil penalty and in any civil action to collect such a ~
penalty, the court shall, at the request of any pOII'ty to such actiof1.,
hold a trial de novo on the assessment of such civil prma:lty 'Uiflless
a prior civil action to review the assessment of such penalty the COfM't
held a trial de novo on such assessment.
"{f) For purposes of this section, the term 'employer' does not t.
elude (1) the Government of the United States, the gove'ni4'M'flt ol
the District of Columbia or any te'l"''itory or possessiotn of the U'TiitMl
States, a State or any political subdivision thereof, or 0/fl,y agency 6t'
instrumentality (including the United States Postal Service f.wl
Postal Rate Commission) of any of the foregoing; or (~) a church,
convention or association of churches, or 0/fl,y organization ope~,
supervised or controlled by a church, convention or association of
cont.

m

c~k, which organization

(A) is an orgooizatiun descriJJed m seo-

efim 601(c) (3) of the Inte'ri'Ull Revenue Oode of 1954, and (B) does

crim4Jnate ·(i) in the employment, compensation, promotiun, or
of emp_loyment of any per~~nel, or ( ii) in the ei/Jtension
.o
other prv1nleges to a:ny phY_BWWin or o~her health persO'I'IInel,
• , • . . B'UC~ persons seek to obtazn or obtazned health care, or
~ioi, f m providilng heuJth care, through a health maintenance
• ")'If the SecretfCr!j, after reasonable notice and opportwnity for
... , . · to a State, finds that it or any of its politicuJ subdivisions
JDft "}' · to comply with one or more of the requirements of sub~·.·. (a~, the Secretary shuJl termitnate payments to BUCh. State
~ sectwns 31J,.(d), 317, 318, 1~, 151!5, and 1613 and notify the
61'no1' of such State that further payments wnder such sections will
·. ·· ·~e
e to the. S.tate until the Secretary is satisfied that there will
ill e'r be any such failure to comply.
::,'Tlte dut/,es and functions of the Secretary, insofar as they in~ng detmninations as to whether an organization is a quali7i#iitn maintenance organization within the meaning of subsea.·. ~i#),.iluill be administered through the Assistant Secretary for
ll~A-Ulild in the Of!We of tlte Assistant Secretary for Health, and
t'M. ~~ oj 8ucn du_ties and functions shuJl be integrated
.....tAe.admwmstratwn of sectwn 1319 (a).".
· .;,Jb~e.tJtttnt·!JOOS:of title 5, United States Oode, relating to Federal
.,~ . e~ ~alth ·imuranc~, is amended by adding at the end thereof
• fo
ng·~ subtiectwn:
r ~(l) The Oommissidn; shall contract under this chapter for a plan
t~Nmbed in section 8903(4) of this title with any qualified health
~nee carrier which offers BUCh a plan. For the purpose of this
llilililectiun, 'qualified health maintenance carrier' means any qualified
~r which is a qualified health maintenance organization within
--~of section1310(d)'(1) of title XIII of the Pu,blic Health
s.mce Act (42 U.S.O. 300c-9(d) ).'.

.·
I
I
·N

·mad.·
.
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ENFORCEMENT REQUIREMBNT8

~"Skc; 111. (a) Section 131~(a) is amended by striking out all of the
~ f0/1o'IJ)J,ng paroagraph (3) mnd substituting the following: "the
8ec1'6tary may talce the action authorized by subsection (b)."
~b) Section 131B(h) is ame_nded to read as follows:
' (b)(J) If the Secretary makes, with respect to any entity which
~-assurances to the Secretary under section 1310(d) (1), a
t~ination descriJJed in subsection (a), the Secretary shuJl notify
•·Mtity in writing of the determination. Such notice shuJlspeeify
tAe m.MI.ner in which the entity has not complied with such assurance11
tJ~t that the entity initiate (within 30 days of the date the notice
1/MNued· by the Secretary· or within BUCh longer period as the Secret!'!! determines is reasonable) BUCh action as may be necessary to
'f!i'ln.g (within such period as the Secretary shuJl prescribe) the entity
lftf6 compliance with the assurances. If the entity fails to initiate
~.wti-ve action within the period prescribed by the notice or fail8
~.._,ply with the assurances within BUCh p_eriod as the Secretary
~es (A) the entity shall not be a qualzfied health maintenance
0'/'g(Jniaation for pwrposes of section 1310 until such date as the SecB,Rept, 94-1513 --- 2

10

11

retu:ry dete1"1TTiine8 that it is in compliaJnce with the assurances, and (B)
each employer which has offered membership in the entity in compliance with section 1310, each lawfully recognized collective bargaining representative or other employee representative which represents
the employees of each S'UCh employer, and the members of such entity
shall be notified by the entity that the entity is not a qualified health
maintenance orgrmization;or purposes of such section. The notice
required by clause (B) o the preceding sentence shall contain, in
'readily understandable language, the reasons for the determination
that the entity is not a qualified health maintenance organization. The
Secretary shall publish in the Federal Register each determination
referred to in this paragraph.
.
"(~) If the Secretary 17U1lces, with respect to an entity which has
received a grant, contract, loan, or loan guarantee under this title, a
determination described in subsection (a), the Secretary may, in addition to any other remedies available to him, bring a civil action in the
United States district court for the district in whrich S'UCh entity is
located to enforce its compliance with the assurances it furnished
respecting the provision of basic and supplemental health services or
its organization or operation, as the case may be, which ass;urances
were made in connection with its application under this title for the
grant, contract, loan, or loan guarantee.
(c) Section 131~ is amended by adding at the end the following
new subsection:
"(c). The Secretary, acting through the Assistant Secretary for
H edlth, 11hall administer sUbsections (a) and (b) in the Office of the
AtJsistant Secretary for Health.".

(3) by strikiJng out "ending June 30, 1977" and substituting
"eiuling September30, 1977", and
(4-) by striking out "$85,000.j)OO" the first time it occurs and
substituting "$4-0.fJOO.j)OO", and by striking out "$85 ()()() 000" the
second time it occurs and substituting "$50,000.j)OO".' '
RESTRICTIVE STATE LAWS

SEc. 11,4.. ~ection 1311 is amended by adding at the end the following
new subsectzon:
"(c) The Secretary shall, within 6 months after the date of the enactment ot this sub~e~tion, develop a digest of State laws, regulations,
and practu:es pe_rtatnzng to development, establishment and operation
of health matntenance organizations which shall be ulxtated at least
quarterly and rdevant sections of which 11hall be provided to the Governor of eac~ State annually. Such digest 11hall indicate which State
la~tJ, regu~ttons,. and practices appear to be inconsistent with the operatwn of thu sectwn. The Secretary 11hall also insure that appropriate
legal consultative assistance is available to the States for the purpo11e of
complying with the provisions of this section."
PROGRAM EVALUATION BY THE COMPTROLLER GENERAL

SEc. 1.15. So much of section 1314-(a) as precedes paragraph (1)
thereof 't8 amended to read as follows:
. "SEc. 131,4.. (a) The Comptroller General shall evaluate the operat'W'TI;'l of at least te~ or. one-half (w_hichev_er is greater) of the health
mat"!tenance organzzattons for whwh assutance was provided under
sectzons ~303, 1304-, and 1305, and which, by December 31, 1976, have
been deszgnated by the Secretary under section 1310(d) as qualified
health maintenance organizations. The Comptroller General shall report to the Congress the results of the evalU<ltion by Jurne 30 1978.
Such report shall contaim fondings-".
'

HMO'S AND FEDERAL HEALTH BENEFITS PROGRAMS

SEc. 11~. Section 1307 (d) is amended by adding after and below
paragraph (~) the following new sentence: "An entity which provides
health services to a defined population on a prepaid basis and which
has members who are enrolled under the health benefits progrom
authorized by chapter 89 of title 5, United States Code, may be considered as a health maintenance organization for pwrposes of receiving
assistance under this title if with respect to its other members it provides health services in accordance with section 1301 (b) and is organized and operated in the manner prescribed by section 1301 (c).".
EXTENSIONS AND AUTHORIZATIONS

SEc. 113. (a) Section 1304-(j) is amended (1) by striking out
"September 30, 1976" and substituting "September 30, 1978", and (~)
by striking out "September 30, 1977" and substituting "September 30,
1979".
~b) Subsection (d) of section 1305 is amended to read as follows:
' (d) No loan may be made or guaranteed under this section after
September 30, 1980.".
(c) Section 1309( a) is amendedr-(1) by striking out "and" after "1975,",
(~) by inserting after "1976" the following:", $48,000,000 for
the fiscal year ending September 30, 1977, and $,4.5,000,000 for the
fiscal year ending September 30, 1978",

ADMINISTRATION OF PROGRAM
'
~

SEc. 116. Title XIII is amended by adding after section 1315 the
following new section:
"ADMINISTRATION OF PROGRAM

"~Ec. 1316. The Secretary shall administer this title (other than
1310 and 131~) through a single identifiable admi'fdstrative
unzt of the Department.".

sec~tons

CONFORMING AMI.'NDMEli'TS

SEc. 117. (a) Section 1532(c) is amended by adding the following
sentence at the end thereof: "The criteria established by any health
S'!jstems f!geney or State Agency under paragraph (8) slu:tli be consutent wzth the standards and procedures established by the Secretary
under section 1306 (c) of this A ct.".
(b) (1) Paragraph (6) of section130~isamerukd, to read as follows·
".(6) The_ term 'health ~ystems agency' means an entity which
deszgnated zn accordance with section 1515 of this Aet. ''.

is
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Paragraph (7) of secti011, 130~ is ame'IUied by(A) striking "secti011, 314(a) State health planning agency
whose section 314-(a) plan" a'IUi substituting "State heaLth planning a'IUi development agency which"; and
(B) striking "sectiOn 314(b) areawide health planning agency
whose section 314(b) plan", and substituting "health systems
agency designated for a health service area which".
(3) Paragraph (1) of section 1303(b) is amended by striking "section 314(b) area1.vide health planning agency (if any) whose section
314 (b) plan" an1substituting "each health syste11Uf agency designated
for a health servwe area which".
(4) Paragraph (1) of section 1304(c) is amended by striking "section 314-(b) areawide health planning agency (if any) whose section
814(b) plan" a'IUi substituting "each health systems agency designated
.for a health service area which".
(5) Section (b) (5) of secti011, 1306 is amended to read as follows:
" (5) each health systems agency designated for a health service
area which covers (in whole or in part) the area to be serv.ed by
the health maintenance organization for 1.ohich such application
is submitted:".
·
(6) Subsectf:on (c) of sect~ 1306 is a_mended'by ~triking "section
314(b) area'lvide health planmng age'IWU3s a'IUi ~ct~011,. 314(a) State .
health planning agencies" and substituting "health systM,JUJ agencies".
EFFECTIVE DATES
SEc. 118. (a) Ewcept as provided in suhsection (b), the amendments made by this title shall take effect on the date of the enactment
of thi8 Act.
(b) (1) Th.e am.e'IUiments made by sections 101, 102, 103, 104, and
106 shall (A) apply with respect to gr~s, contracts, loans, and loan
guarantees made under sections 1303, 1304, and 1305 of the Public
Health Service Act for fiscal years beginning after September 30,
1976, (B.) apply with respect to health benefit plans offered under
section 1310 of such Act after such date, a'IUi (c) for purposes of section1312 take effect October 1,1976.
(2) Subsection (d) of section 1301 of the Public Health Service
Act (added by section 103(b) of this Act) shall take effect with respect to fiscal years of health maintenance organizations beginning on
or after the date of the enactment of this Act.
(3) Th.e ame'J'Ulments made by section 107 shall apply with respect
to grants, contracts, lomns, and loan guarantees made under sections
1303, 1304, omd 1305 of the PulJlic Health Service Act for fiscal years
beginning after September 30, 1976.
(4) T'!e amendments made by sections 109(a) (1) aruf: 109(c) shall
apply w~th respect to loan guarmntees made u'IUier section 1305 of the
Public Health Service Act after September 30, 1976.
(5) The amendment made by section 109(e) shall apply with respect to projects assisted under section 1304 of the Public Health
Service Act after SepternJJer 30, 1976.
(6) The a:mendments made by paragraphs (1) and (2) of section
110( a) shall apply with respect to cale'IUiar quarters which begin
after the date of the enactment of this Act.
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(7) The a:mendments made by paragraphs (3) and (4) of section
110 shall appl;y with respect to failures of employers to comply with
section 1310(a) of th.e Public Health Service Act after the date of the
·
enactment of thi8 Act.
(8) Th.e ame'IUiment made by section 111 shall apply with respect
to determinations of th.e Secretary of Health, Ed!ucation, omd Welfare
described in section 131~(a) of th.e Public Health Service Act and
made after the date of the enactment of this Act.

TITLE II-AMENDMENTS TO SociAL SEcURITY AcT
MEDICARE AMENDMENTS
SEc. 201. (a) "Section 1876(b) of the Social Security Act is amended
to read as follows:
"(b) (1) The term 'health maintenance organization' means a legal
entity which provides health services on a prepayment basis .to individuals enrolled with such organizations and which-" (A) provides to its enrollees who are insured for benefits under
parts A dnd B of this title or for benefits u'IUier part B ahme,
thr¢1-f{!h institutions, ~ntities, a'IUi persons meeti"!'g the applicable
requ~rements of sect~on 1861, all of the servwes and benefits
covered under such/arts (to the ewtent applicable under subparag!'aph (A) or ( ) of subsection (a) (1)) which are available
to individuals residing in the geographic area served by the
organization;
' (B) provides such services in the manner prescribed by section 1301 (b) of the Public Health SeriJice Act, ewcept that solely
for the p;u;rposes of this sectio1'1r' ( i) the term 'basic health services' a'IUi references thereto
shall be deemed to refer to the services and benefits included
under parts A and B of this title;
" ( ii) the org(Jf}'l,ization shall not be required to fiw the basic
health services payment u'IUier a cowmunity rating system;
" (iii) the additional nominal payments authorized by section 1301(b) (1) (D) of such Act shall not ewceed the limits
applicable u'IUier subsection (g) of this section; and
" ( iv) payment for basic health services provided by the
organization to its enrollees under this section or for services such enrollees receive other than through the organization shall be made as provided for by this title;
" ( 0) is organized and operated in the manne1' prescribed by
section 1301 (c) of the Public Health Service Act, ewcept that
solely for the purposes of this section" ( i) the term 'basic health services' and references thereto
shall be deemed to refer to the services and benefits included
under parts A and B of this title;
" ( ii) the organizat~on shall not be reimbursed for the cost
of r~insurance ewcept as permitted by subsection (i) of this
sectwn; and
" (iii) the organization shall ha1Je an open enrollment period as provided for in subsection (k) of this section.
. "(2) (A) I'_he dtdies an:d /;t1wtions of the Secretary, ilruJofar as they
mvolve mahng determ~natwns as to 1.ohether an o-rganization is a
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'health maintenance organization' within the '11U3aning of paragraph
(1), shall be administered thrtmgh the Assistant Secretary for Health.
and in the Office of the Assistant Secretary for Health, and the administratio-n of such duties and functions shall be integrated with the
administration of secti01~ 1312 (a) and· (b) of the Public Health Service Act.
"(B) Ewcept as provided in subparagraph (A), the Secretary shall
administer the provisions of this section through the Commissioner
of Social Security.".
(b) Sectio-n 1876(h) of such Act is a'I1U3nded to read as follows:
"(h) (1) Ewcept as provided in paragraph (2), each health maintenance organization with which the Secretary enters into a contract
under this section shall have an enrolled membership. at least half of
·which consists of indiv-iduals who hwoe not attained age 65.
"(.~) The Sec-retary may wai've the require'I1U3nt imposed in paragraph (1) for a period of not more th.an three years frOtm the date a
health maintenance organization first enters into an agree'I1U3nt with
the. Secretary pursuant to subsection ( i), but only for so long as suc-h
orgmnization demonstrates to the satisfactio-n of the Secretary by the
submission of its plan for each year that it is making continuous efforts
and progress tmoard compliatrwe with the provisions of paragraph
( 1) within suc-h three-year period.".
(c) Sectio-n 1876(i) (6) (B) of such Act is a'I1U3nded by striking tmt
" (other than those with respect to mtt-o f -area services) " and iruwrting
in lieu thereof "(other than costs with respect to tmt-of-area services
and, in the case of an orgmnization which has entered into a risksharing contract with the Secretary pursumnt to paragraph (2) (A),
the cost of providing any '11U3mbe1' with ba.sic health services the aggregate value of which ewceeds $5,000 in any year)".
(d) Section 1876 is a'I1U3nded by adding at the end thereof the
following"(k) Each health maintenance organization with which the Secretary enters into a contract under this seation shall have an open enrollment period at least every year under whiah it acc-epts up to the li1nits
of its capacity and without restriations, ewaept as may be authorized
in regulations, individJuals who are eligible to enroll wnder subsection
(d) in the order in which they apply for enroll'I1U3nt (unless to do so
would result in fail!ure to '11U3et the require'I1U3nts of subsectio-n (h))
or would result in enrollment of enrollees substantially nonrepresentative, as determined in acaordance with regulat~ of the Searetary,
of the population in the geographic area served by suc-h health maintenance organization.".
(e) The a'I1U3ndmen.ts made by this seation shall be effective with
respeat to aontracts entered into between the Secretary and health
maintenance orgu;nizations 'IJP'I,der sectio-n 1876 of the Social Security
Act on and after the first day of the first aalendar month whi:1h begins
more than 30 days after tlte date of enaatment of this Act.
MI!JDIOAID AMENDMENTS

SEc. 202. (a) Section 1903 of the Social Security Act is a'I1U3nded by
adding at the end thereof the followilng new lfl.llJsection:
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"(m) (1) (A) The term 'health maintenance organization' '11U3ans a
legal entity which provides health services to individuals enrolled in
such organization and whichr" ( i) provides to its enrollees who are eligible for benefits under
this title the services and benefits desaribed in paragraphs (1),
(2), (3), (4) (0), and (5) of section 1905, and, to the ewtent
required by sectio-n 1902(a) (13) (A) (ii) to be provided under a
State Jlan for '11U3dical assistance, the seM.'ices and benefits desaribe in paragraph (7) of section 1905(a);
" ( ii) provides suc-h servic-es and benefits in the manner prescribed in seation 1301(b) of the Public Health Service Act (ewcept that, solely for purposes of this paragraph, the term 'basic
health serviaes' and references thereto, when employed in suc-h
section, shall be dee'I1U3d to refer to the services and benefits desaribed in paragraphs (1), (2), (3), (4) (0), and (5) of sectio-n
1905(a), and, to the ewtent required by section 190'2(a) (13) (A)
( ii) to be provided under a State plan for '11U3dical assistance, the
services and benefits desaribed in paragraph (7) of section 1905
(a)); and
" (iii) is organized and operated in the manner presaribed by
section 1301(c) of the Public Health Service Act (ewcept that
solelp for purposes of this paragraph, the term 'basic health
servwes' and references thereto, when employed in auch section
shall be dee'I1U3d to refer to the servic-es and benefits desaribed in
seation 1905(a) (1), (2), (3) (4) (0), and (5), and to the ewtent
required by section 1902(a) (13) (A) (ii) to be provided under a
State plan for '11U3diaal assistance, the services and benefits desaribed in paragraph ( 7) of section 1905 (a) ) .
(B) The du.ties and functions of the Secretary, insofar as they invoke making determinations as to whether an organization is a health
nwintenance organization within the '11U3lining of subparagraph (A),
shall be adtministered through the Assistant Secretary for Health and
in the Offiae of the Assistant Secretary for Health, and the administration of such duties and functions shall be integrated with the administrationofaection1312 (a) and (b) ofthePublicHealthService
Act.
"(2)(A) Ewcept as pro1Jided in subparagraphs (B) and (0), no
pay'I1U3nt shall be made under this title to a State with respeat to ewpenditures incurred by it for payment for sermaes provided by any
entity" ( i) whiah is responsible for the provision of" ( /) inpatient hospital services and any other service desaribed in paragraph ('2), (3), (4), (5), or (7) of seation
1905(a), or
·
"(II) any three or more of the services described in such
paragraphs,
when payment .for 8uch senices is determined under a prepaid
capitation risk basi8 or under any other risk basis;
" ( ii) which the Secretary (or the State as authorized by paragraph (3)) has not determined to be a health maintenance organization as defined in paragraph (1); and
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" (iii) more than one-half of the memlJership of which eons~sts
ol individuals who are insured under parts A and B of title
X'Vlll or recipients of benefits under this title.
"(B) Subparagraph (A) does not apply with respect to paymen~s
under this title to a State ·with respect to expenditures incurred by tt
for payment for services provided by an entity ·which" ( i) ( /) received a grant of at least $100,000 in the fiscal year
ending June 30, 1976, under section 319(d) (1) (A) or 330(d) (1)
of the Public Health Service .Act, and (II~ fo: the period ?eginning July 1, 1976, and endmg on the e;rpz~atz?n of the perwd
for which payments are to be made under thzs tztle has been the
. .
.
recipient of a grant untfer either such section; a~
"(//) provides to zts enrollees, on a prepazd capztatzon rzsk
basis or on any other risk basis, all of the services and benef!ts
described in paragraphs (1), (2), (3), ( 4) (C), and (5) of seetwn
J.905(a) and, to the ewtent req·uired by section 1.902(a) (13) (A)
( ii) to be pro1Jided under a State plan for medical assistance,, the
services and benefits described in paragraph (7) of such sectzon;
or
"'( ii) is a nonprofit primary health care entity located in
a rural area (as defined by the Appalachiwn Regional
Commission)"(/) which received in the fiscal year ending June 30,1976,
at least $100,000 (by grant, sub grant, or subcontract) under
the Appalachian Regional Development Act of 1965, and
"(II) for the period beginning July 1,1976, and ending on
the expiration of the period for which pay'ffi:Cnts are to be
made under this title either has been the recipzent of a grant,
sub grant or subcontract under such Act or has provided services unde'r a contract (initially entered into during a year in
1ohich the entity was the recipient of such a grant, subgrant,
or subcontract) with a State agency under this title on a prepaul capitation risk basi,y or on any other ri-Yk basis; or
" (iii) which has contracted 1vith. the single State agency for the
provision of services (but 1wt inc~ud~ng inpatient hf!spi~al se~
ices) to persons eligible under thzs tztle on a prepaid rzsk baszs
prior to 1970.
" (C) Subparagraph. (A) (iii) shall rwt apply with resp~ct to
payments under this title to a State ?.fJith. respect to_ expe~ztures
incun•ed by it for payment for servwes by an entzty durzn:g the
three-year period beginning on the date ?f e1wctm~nt of th~ sub8ection or beginning on. thf>: date the entzty. e.nters znto a contr_act
with the State under thzs tztle for the provzswn of health se~·vzces
on a prepaid risk basis, whie~ver ~ccurs later, but only zf the
entity demonstrates to the satzsfactwn of the Secretary by the
submission of plans for each year of such three-year perio1 t!fat
it is making continuous efforts and..l!rogress toward achze1.nng
compliance with subparagraph (A) ( nz).
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"(3) A State may, in the ease of an entity which has submitted an
application to the Secretary for determination that it is a health maintenance organization within the meaning of paragraph (1) and for
which no such determination has been made within 90 days of the submission of the application, make a provi8ional determination for the
purposes of this title that such entity is such a health maintenance organization. Such provisional determination shall remain in force until
such time as the Secretary makes a determination regarding the entity's
qualification under paragraph (1) .".
(b) The amendment made by subsection (a) shall apply with respect to payments under title XIX of the Social Security Act to States
for services providedr(1) after the date of enact'I'TUYnt of subsection (a) under eontracts under such title entered into or renegotiated after such date,
or
(2) after the expiration of the 1-year period beginning on such
date of enactment,
whichever occurs first.
TITu:

III-MisCELLANEous AMimD,Vfl'NTs

CENTER FOR HEALTH SERV/CA'S POLICY ANALYSIS

SEc. 301. Section 305(d) (1) of the Public Health Service· .Act is
amended (1) by striking out "two natimwl special emphasis centers"
and substituting "three national special emphasis centers", (2) by
striking out "and one" and sUbstituting "one", and (3) by inserting
before the last close parenthesis a semicolon and the following: "and
one of which (to be designated as the Health Services Policy .Analysis
Oenter) shall focus on the development and evaluation of national
policies with respect to health services, including the development of
health maintenance organizations and other forms of group practice,
with a view toward improving the efficiencies of the health services delivery system".
HO.VA' HEALTIJ A'X1'ENSJON

SEc. 302. (a) Section 602(a) (5) of Public Law 94-63 is amended by
inserting ", $2,000,000 for the period July 1, 1976, through. September 30, 1976, $8,000,000 for the fiscal year ending September 30, 1977"
after "1976".
(b) Section 602(b) (.4.) of Public Law94-63 is amended by inserting
", $1,000,000 for the period July 1,1976, through September 30, 1976,
and $1,-,000/)00 for the fiscal year ending September 30, 1977" after
"1976".
EXTENSION OF REPORTING DATE

SEc. 303. Section 603 (b) of Public Law 94-63 is amended by striking "Within one year" and substituting "Not later than 2 years".

H. Rept. 94-1513 ...... 3
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TECHNICAL

SEc. 30.4,. Section 51.4-(a) of the Federal Food, Drug, and Oos'TIU3tic
Act i8 a'TIU3nded by redesignating paragraphs (4) and (5) as paragrapha (3) and (.4-), respectively.
And the Senate agree to the same.
HARLEY 0. STAGGERS,
pAUL G. RoGERS,
RICHARDSON PREYER,
JIM SYMINGTON'
TIM LEE CARTER,
JAMES T. BROYHILL,
Managers on the Part of the House.
EDWARD M. KENNEDY,
HARRISON A. WILLIAMS, Jr.,
THOMAS F. EAGLETON,
ALAN CRANSTON'
CLAmORNE PELL,
wALTER F. MONDALE,
w. D. HATHAWAY,
JoHN A. DuRKIN,
DicK ScHWEIKER,
J. JAVITS,
J. GLENN BEALL, Jr.,
BoB TAFT, Jr.,
RoBERT T. STAFFORD,
PAUL LAXALT,
Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE
The managers on the part o£ the House and the Senate at the conference on the disagreeing votes o£ the two Houses on the amendment
o£ the Senate to the bill (H.R. 9019) to amend title XIII o£ the
Public Health Service Act to revise and extend the program £or the
establishment and expansion o£ health maintenance organizations,
submit the following joint statement to the House and the Senate in
explanation o£ the effect o£ the action agreed upon by the managers
and recommended in the accompanying conference report:
The Senate amendment struck out all o£ the House bill after the
enacting clause and inserted a substitute text.
The House recedes £rom its disagreement to the amendment o£ the
Senate with an amendment which is a substitute £or the House bill
and the Senate amendment. The differences between the House bill,
the Senate amendment, and the substitute agreed to in conference are
noted below, except £or clerical corrections, conforming changes made
necessary by agreements reached by the conferees, and minor drafting
and clarifying changes.
SUPPLEMENTAL HEALTH SERVICES

0 ombining of Basic and Supplemental Health Services
Ewi8ting Law: Requires HMOs to offer just basic health services,
without inclusion o£ any supplemental health services, to any member
or group o£ members who wish to purchase only the basic healt,. services. Section 1301 (b) o£ existing law.
House Bill: Allows HMOs to include supplemental health t>c~vices
in the basic health services which they require all members to purchase. Section 2 (a) o£ H.R. 9019.
Senate A'T1U3nd'TIU3nt: No comparable change in existing law.
Conference Substitute: Conforms to the House bill because there
are some States which require HMOs under State law to offer services
which are not included among the defined basic health services. Therefore in such States the Senate bill is inconsistent with State laws
which are not preempted by the provisions o£ section 1311 o£ existing
law.
Oapacity to Deliver Supple'TIU3ntal Health Services
Ewisting Law: Requires that HMOs make supplemental health services available and accessible within the areas they serve to all members
promptly, as appropriate, and in a manner which assures continuity.,
This has been interpreted to apply to all possible supplemental health
services whether or not any member o£ the HMO has actually contracted £or them. Section 1301 (b) ( 4) o£ existing law.
(19)
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House Bill: Limits the requirement for the availability of supple-.
mental health services to only such supplemental health services for
which members have actually contracted. Section 2 (c) of H.R. 9019.
Senate A.m-endnumt: No comparable change.
Conference Substitute: Conforms to the House bill.

Requirements that Members of a M edieal Group Practice Their Profession for an HMO
Existing Law: Requires members of a medical group, by its definition to engage in the coordinat-ed practice of their profession as their
principal professional activity and as a group responsibility for an
HMO. Section 1302(4) (C) (i) of existing law.
Ilouse Bill: Provides that, for a five year period beginning on the
date which an HMO qualifies as such under section 1310 of existing
law, an HMO may provide services using medical groups which do not
meet the requirement that their members practice for the IJJJlO as
their principal professional activity. Further provides that, after the
expiration of the five year period, the HMO may continue to use such
deficient medical groups if authorized by the Secretary to do so in
accordance with regulations. Section 3 (a) of H.R. 9019.
Senate Amendment: No comparable waiver of the existing requirement, but changes the definition of a medical group to require that its
members engage in the coordinated practice of their profession as
their principal professional activity and as a group responsibility
having substant~al responsibility for the delivery of medical services
to enrollees in an H M 0. Section 7 of S. 1926.
Conference Substitute: Contains a conference substitute which
would define medical groups so as to require that their members individually engage in coordinated group practice as their principal professional activity and collectively take substantial responsibility for
the delivery of services to the members of the HMO. The Conferees
understand this to mean that each member of the gmup will have to
give over half his time to the group practice but that no such requirement would apply to the amount of time each group member served
HMO members. However, a substantial portion (over 35 percent) of
the whole group's services would have to go to HMO members.
HMO would not have to meet this requirement for the first three
years after qualification. The Secretary would be authorized to waive
the requirement beyond three years but only in the kinds of situations
described in the Senate Committee report.
Require'!Mnt tlua IPA's be Legal Entitws
Eroisting Law: Defines the term "individual practice association"
( IPA) to mean "a partnership, cqrporation, association, or other legal
entity ...". Section 1302 ( 5) of existing law.
House Bill: No change in existing law except to the extent that the
use of the contracting authority allows Hl\fOs to avoid using IPAs
entirely.
Senate A. mendment: Redefines an IP A to mean "a partnership,
corporation, association, or an entity ...". Section 3 of S. 1926.
Conference Substitute: Conforms to the House bill, a position consist-ent with the Conference compromise allowing liMOs to contract
for professional services with health professionals under certain
conditions.
Require'!Mnt That Employers Offer Employees a Choice of Types of
HMO's in Which to Enroll
Existing Law: Requires employers to offer their employees the option of membership in at least one qualified HMO which provides

STAFFING OF HMO'S

Allowable Sources of Professi<mal Staffing
Eroisting La'W: Provides that the services of health professionals
which the HMO offers as basic health services may be provided through
the staff of the HMO, or through one or more medical groups, or
through one or more individual practice associations (IPAs) but
does not permit HMOs to make mixed use of staff, medical groups,
andjor IPAs. Section 1301 (b) (3) of existing law.
House Bill: Permits HMOs to provide professional services through
any combination of staff, medical groups, IPAs, or professionals under
contract. Section 3 (a) of H.R. 9019.
Senate Amendment: No comparable change.
Conferenee Substitute: Conforms to the House bill.
Authority to Oontraet for Professional Services
Eroisting Law: Prevents HMOs from contracting with individual
health professionals, or groups of health professionals which do not
qualify as medical groups or IP As as defined, except where their services ·are unusual or infrequently used. Section 1301(b) (3) of existing
law.
House Bill: Permits contracting directly with health professionals
for their services (subject to such provisions as the Secretary may require, including provisions requiring appropriate continuing education). Section 3(a) of H.R. 9019.
Senate Amendment: No comparable change.
Conference Substitute: Contains a compromise which provides that
HMOs may contract for professional services with individual health
professionals, or groups of health professionals which do not qualify
as medical groups or IP As, provided that the amount contracted for
does not exceed 30 percent of the dollar value of the HMOs physician
services if it is principally located in a rural area, or 15 percent if it is
locat-ed in an area which is not principally rural. The Conferees not.ed
their expectation that such arrangements would ordinarily be used
only for services which cannot feasibly be provided any other way. The
compromise was designed to recognize that the primary difficulties
faced by HMOs in delivering services through their own employees,
medical groups, or IPAs are in delivering the services of particular
medical specialities, particularly in rural areas where the need for the
subspecialty services is limited. It ~ives HMOs flexibility in contracting for these services in such situatiOns while retaining limits to assure
that the major provision of services will be by the HMO (or medical
groups or IP As contracting with them). This authority would also
permit HMOs to contract with independent institutions such as cancer
centers or visiting nurse associations for their specialized services.
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basic health services through professionals who ~re members of the
staff of the organ~zation ?r of on~ or more mediCal groups, .a~d at
least one HMO whiCh provides services through one ~r more mdi~Idual
practice associati<;ms (if at least ~me of. each type Is engaged m the
provision of serVlces m the area m .w~ICh the employees of the employer reside). Section 1310(b) of existing law:
.
House Bill: Requires employers. to ~ffer the~r e~ployee~ the <;'Ptwn
of membership in at least one HMO whwh provides Its servwes Without
the use of an IPA and without the use of c~mtract~ (except for contracts for unusual or infrequently used s~rviC~s) wit~ heal~h professionals and at least one HMO which provides Its service~ usmg one or
more J'p As, health professi~nal~ who have contra<?ts with the HMO
for their services, or a combmatwn o_f the two. This am~ndment conforms section 1310(b) to the change m the number of different types
of HMOs, which may qualify under the la'!, ma~e by the amendm~nts
previously described, which allow contractmg wit~ health professiOnals and combining of different sources of staff servwes. Sectwn 3 (c) of
H.R. 9019.
.
Senate Amendment: No comparable change (such a change IS unnecessary in the context of S. 1926 which does not make the corresponding changes in allowable staffing for HMOs).
.
..
Conference SUbstitute: Conforms t? the Ho~se bill, a position consistent with the Conference compromises allowmg HMOs to contract
with health professionals and to combine different sources of staff
services.
Income Pooling in Medical Groups
.
Ewisting Law: Requires the members of medical g~oUJ?S to ~ool their
income from practice as members of the group and d1str_1bute 1t among
themselves according to a prearr~nged sa;la~ or drawmg account or
other plan. Section 1302 ( 4) (C) ( n) of existmg law.
House Bill: No change.
Senate Amendment: Requires the members of medical gro1_1ps. to
pool their income from practice as members of the group and dist~Ib
ute it among themselves according to a prearranged sa!a_ry or drawi_ng
account or other similar plan unrelated to the pr(YI)zszon of speczfic
health services. Section 7 (b) of S. 1926.
Conferenee Substitute: Conforms to the Senate amendment because
this provision is seen as specifying and cl';trifyi!lg the l~w's original
intent while adding flexibility to the ways m whiCh t~at mtent can be
achieved by allowing "similar" plans to those described.
Requirement Th.a.t Professionals Not Know Members' Enrollment
Status
Ewisting Law: No r~quirement (see section 1302(4) ).
House Bill: No reqmrement.
Senate Amendment: Requires the members of medical groups ~o
establish an arrangement whereby an individual's. enrollment stat1_1s IS
not known to the health professional who provides health serviCes.
Section 7 (c) of S. 1926.
·
Conference Substitute: Conforms to the Senate amendm~nt ~cau~e
the feasibility of the practice has been demonstrated and It assist~ m
assuring equitable treatment for members of an HMO ~y assurmg
that those who serve them do not know the source of their payment.

OPEN ENROLLMENT
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Ewisting Law: Requires HMOs to have an open enrollment period,
of not less than 30 days at least once during each consecutive year, during which they accept, up to their capacity, indi~iduals i~ the order: in
which they apply for enrollment. The Secretary IS authorized to waive
compliance with the open enrollment requirement for not more than
three consecutive years, and to provide additional waivers, if the HMO
demonstrates to the satisfaction of the Secret.ary that :
(a) It has enrolled or will be compelled to enroll a disproportionate number of individuals who are likely to use its services
more than the average and that such enrollment would jeopardize
its economic viability, or
(b) If it maintained the required open enrollment period it
would not be able to comply with the requirement that HMOs
enroll persons who are broadly representative of the various age,
social and income groups within its service area.
Section 1301 (e) (4) of existing law.
House Bill: Eliminates the open enrollment requirement. Section 4
of H.R. 9019.
Senate Amendment: Replaces the existing open enrollment requirement with a modified one which, effective on the date of enactment,
would require HMOs which:
(a) have been in existence for a period of five years or have
an enrollment of 50,000 members, and
(b) for the most recent fiscal year did not incur a financial
deficit,
to have an open enrollment .l?eriod of not less than 30 days at least once
during each year during wh1ch period they a~epted individuals in the
order in which they applied for enrollment without regard to preexisting illness, medical condition, or degree of disability.
HMOs would not be required to comply with the open enrollment
requirement, if they had enrolled a number of individuals during each
year in excess of 4 percent of their total net increase in enrollment during the preceding calendar year. In determining total net increases in
enrollment, individuals who had enrolled in the HMO through a group
which had an existing contract for health services with the HMO at
the time that it became qualified under section 1310 would not be included among those considered as having enrolled in the preceding
calendar year.
The op'en enrollment requirement notwithstanding, an HMO would
not be required to enroll individuals who are, at the time of their
application, confined to an institution because of chronic illness,
permanent injury, or other infirmity which would cause economic impairment to the HMO if such individual were enrolled. HMOs would
not be required to make the effective date of benefits for individuals
enrolled under the open enrollment less than 90 days after the date of
enrollment. The Secretary would be authorized to waive the requirement for open enrollment if the HMO demonstrated that compliance
with its provisions would jeopardize its economic viability in the serve
area which it served. Section 4 of S. 1926.
Conference Substitute: Contains a compromise which generallyeonforms to the Senate amendment except to provide that HMOs would
_,1;
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no~ be req~ired·to continue to col!lply with the open enrollment re-

Alcohol and Addiction Se1'Vices
Existing Law: Requires HMOs to offer as basic health services
"medical tr~atment. and refer~al services (including referral services
to appropriate ancillary services) for the abuse of or addiction to
alcohol and drugs". Section 1302 ( 1) (E) of existing law.
J!owse Bill: Dr.ops alcohol and addiction services from the required
basi? health services and adds to the optional.supplemental health
services "referral services and medical treatment for the abuse of or
addition ~o alcohol or drugs". Section 5(a) of H.R. 9019.
Senate Amendment: No comparable change.
Conference Substitute: Conforms to the Senate amendment and exi~ting la'Y because of indications that provision of alcohol and addiction services as part of basic services is not an economic burden on
the HMO.
Preventive Health Se1'Vices
Ea:~ting Law: ~equi~es H~Os to offer as basic health services preyentiV.e.health ~rvices (mc~udmg voluntary family planning services,
mfertihty services, preventive dental care for children and children's
eye examinations conducted to determine the need fo; vision correction). Section 1302 (1) (H) of existing law.
Hows~ Bill: Amends the required preventive health services to omit
preventiv~ denta~ ca:e for childr~n, and to add, to those specified as
mclude~, Immumzatwns, well ch1ld care from birth, periodic health
evaluatiOns for adults, and children's ear examinations conducted to
determine the need for hearing correction. Section 5 (a) of H.R. 9019.
Senate Amendment: Limits prevents health services to those specified, rather than merely specifying certain services which must be
included in the preventive health services offered. Omits from preventive health services preventive dental care for children and adds to
those specified immunizations, well child care from birth and periodic
health evaluations for adults. Section 5 (a) of S. 1926.
'
Conference Substitute: Conforms to the House bill.

Howse Bill: Provides that the requirement that basic and supplemental health services payments be fixed under a community rating
system shall not apply until five years after the date on which the
HMO becomes qualified under section 1310. Section 6 (a) of H.R.
9019.
Senate Amendment: Provides that for any entity which, on the date
of enactment, is providing comprehensive health services as a prepaid
group practice, or otherwise providing comprehensive health services
on a prepaid basis, the requirement that basic health services payments
be fixed under a community rating system shall not apply until three
years after the date of enactment. No waiver is provided for the requirement for community rating of supplemental health services payments. Section 6 (a) of S. 1929.
Conference Substitute: Contains a compromise which generally confonns to the Senate amendment but provides that the four year postponement of the requirement for use of a community rating system
apply to supplemental as well as basic health services, and similarly
allows the Secretary to waive the community rating requirement for
supplemental as well as basic health services. The compromise recognizes that existing, prototype HMOs which have not been community rating, or have community rated but not in the fashion
required by the existing law, need time to come into compliance with
the requirement, while new HMOs have generally been able to comply
with it.
Variation in Community Rates
Existing Law: Provides only for the following differentials in rates
of payment established under community rating systems:
(a) nominal differentials which reflect the different administra.tive costs of collecting payments from different categories of
members, and
(b) differentials for members enrolled in an HMO under a
Federal, State or local health benefits plan.
Section 1302(8) of existing law.
Howse Bill: No change.
Senate Amendment: Provides in addition for differentials in community rates which reflect the distribution or compositing of the rates
of payment in a systematic and uniform manner to accommodate
group purchasing practice of the various employers. Section 6(c) of
s. 1926.
Conference Substitute: Conforms to the Senate amendment, except
that the system is not required to be uniform so that three step rates
are possible.

COMMUNITY RATING

INCREASES IN Lll\JITS ON FEDERAL FINANCIAL ASSISTANCE

qmre~el?-t If they had enrolled dunng the enrollment period a number

of Individuals equal to three percent of their total net increase in enro!lment d~ri~g the preceding calendar year. The compromise maintams the prmmple of open enrollment but sets a standard 'vhich HMOs
believe is realistic and feasible to meet without jeopardizing their
economic viability.
BASIC AND SUPPLEMENTAL HEA.LTII SERVICES

Waiver of Community Rating
E~ting Law: Requires HMOs to fix the payment for basic health
serviCes, and for supplemental health services whose payments are
fix~d on a prepayment basis, under a community rating system. No
waiver or delay of the applicability of this requirement is provided.
Section 1301(b) (1) and (2) of existing law.

Limits on Feasibility Survoeys
Existing Law: Limits t~e. ~mount of Federal ~sistance under a
grant or contract for a feasibility survey to $50,000 m each year. Section 1303 (e) of existing law.
Howse Bill: No change.
Senate Amendment: Increases the limit .to $75,000 m each year.
Section 8 (e) of S. 1926.
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Conference Substitute: Conforms to the Senate amendment because

t~e experie~c~ of the existing program, with the effects of inflation

sm~ the or1gmal enactment of the HMO Act, is that $50,000 is often
a~ _madequate amount for a, satisfactory feasibility survey. Since feasibility surve_ys are. e~ectively weedi~g impossible HMOs out and pre':'ent_m_g_ thmr recmy-mg mor:e expens1v~ planning grants, a satisfactory

feas1b1hty survey IS recogmzably a wise investment on the part of the
Federal government.
Limits on Planning Projects
Existing Law: Limits the amount of Federal assistance for planni~g. projects to $125,000 in each year. Section 1304(f) (1) (A) of
existmg law.
House Bill: No change.
Senate Amendment: Increases the limit to $200,000 in each year.
Section 6 (e) of S. 1926.
Conference Substitute: Conforms to the Senate amendment, because. the present limit on plan~in~ projects, $125,000 a year, is substantially _less than the present hmit on the next stage in the development process, initial development with a limit of $1 million, and the
Department has found that with a slightly higher limit on planning
projects it can more reliably decide which projects do, and which do
not, require the larger investment of initial development funds. Increasing these limits does not increase the total authorization for the
program, or the amount which the Department must in fact give to
HMOs since the amount of grants is discretionary.
Limits on Initial Development Projects
Existing Law: Limits the amount of Federal assistance for initial
development projects to the lesser of $1,000,000 or 90 percent of the
project's cost (unless the project will serve a medically underserved
population in which case the limit is 100 percent of projected costs).
Section 1304(f) (2) of existing law.
House Bill: No change.
Senate Amendment: Increases the limit to $2,000,000 in the case of
a project where an HMO will provide services to an additional service
area (as defined by the Secretary) or which will provide services in
one or more areas which are not contiguous. Section 6 (e) of S. 1926.
Conference Substitute: Contains a compromise which increases the
limit to $1,600,000 in the case of a project where a qualified HMO will
provide services to an additional service area or in one or more areas
which are not contiguous because such increase may be necessary in
view of inflation in costs.
Limits on Initial Operations Loans
Existing Law: Limits the number of years of Federal assistance for
initial operation of HMOs to three: the amount of loans which may be
made or guaranteed in any one year to $1,000,000 and the total amount
of loans which may be made or guaranteed to $2,500,000. Section 1305
(a) and (b) of existing law.
House Bill: No change.
Senate Amendment: Increases the total amount of loans which may
be made or guaranteed to $5,000,000 during a period not to exceed five
years, but does not change the $1,000,000 annual limit, or the three
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year limit on the period for which assistance may be made available
for operating costs. Section 6 (e) of S. 1926.
Conference Substitute: Contains a compromise which retains the
e:x;isting annual limit of $1,000,000 in loan assistance and the existing
$2,500,000 total limit on loan assistance, but extends the period for
which loans may be made available from three to five years because
program experience has demonstrated that few HMOs need ~ore than
the existing maximum amount of loan assistance but that a reasonable
number need to spread the availability of the $2,500,000 over a longer
period than the existing three year limit.
EARMARKS FOR HMO'S WHICH WILL SERVE NONMETROPOLITAN AREAS

. Existing Law: Requires that 20 percent of the funds appropriated
m any fiscal year for feasibility surveys, planning projects, and initial
deve~opment projects be set aside for projects which the Secretary determi~es may reas~nably be e~pected to draw not less than 66 percent
of their membership from residents of non-metropolitan areas. Sums
thus set aside during fiscal years 1974 and 1975, but not obligated for
lack of applicants, are to remain available in the succeeding fiscal year
for projects which need not serve non-metropolitan areas. Sections
1303(i) and 1304(k) of existing law.
House Bill: No change.
Senate Amendment: Deletes reference to fiscal years 1974 and 1975
so that funds set aside in any fiscal year for projects to serve nonmetropolitan areas will be available in the succeeding fiscal year for
projects which need not serve such areas. Section 9 (d) of S. 1926.
Conference Substitute: Contains a compromise which generally
adopts the provisions of the Senate amendment, but requires that
proJects located in non-metropolitan areas have priority for receipt of
funds carried over to a succeeding fiscal year.
DUAL CHOICE

Service Area
Existing Law: Requires employers of more than 25 employees to
offer in any health benefits plan offered to their employees the option
of membership in qualified HMOs which are engaged in the provision of basic and supplemental health services in the areas in which
such employees reside. Section 1310(a) of existing law. Existing law
refers on several occasions to the area served by an HMO but does not
define such an area.
H ou~e Bill: Requires employers who employ more than 25 employees
to offer in any health benefits plan offered to their employees the option
of membership in qualified HMOs which are engaged in the provision
of basic health services in health maintenance organization service
areas in which at least 25 of such employees reside. Does not define
such service areas. Section 9 (a) of H.R. 9019.
Se114te Amendment: Makes a comparable revision and also defines
"service area" for the purposes of the dual choice section (section 1310)
to mean a "defined geographic area within which those basic health
services, included in section 1301 of the Act, are easily and conveniently
accessible to each member of an HMO''. Section 10(1) of S. 1926.
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Conference Substitute: Conforms to the House bill without definition of "service area" because existing law refers to HMO service areas
without defining them and this has not cauEed difficulty to date.
Penalties for Violation of Section 1310
Exi.~ting Law: Specifies that failure of any employer to comply with
the requirements of section 1310 shall be considered a willful violation of section 15 of the Fair Labor Standards Act of 1938. Section
1310 (c)' of existing law.
House Bill: Deletes the existing penalty provision and substitutes a
new one which provides that any employer who knowingly does not
comply with one or more of the requirements of section 1310 (a) shall
be subject to a civil penalty of not more than $10,000. If such noncompliance continues, civil penalty may be assessed and collected for
each thirty day period of noncompliance. Each penalty may be aEsessed
by the Secretary and collected in a civil action brought by the U.S.
in a U.S. District Court. In any proceeding to assess a civil penalty, no
penalty is to be assessed until the employer charged shall have been
given notice and an opportunity to present its views on the charges. In
determining the amount of the penalty, or the amount agreed upon in
compromise, the Secretary is to consider the gravity of noncompliance
and the demonstrated good faith of the employer charged in attempting to achieve rapid compliance after notification by the Secretary. In
any civil action brought to review the assessment of a civil penalty the
Court is to, at the request of any party to the action, hold a trial de
novo on the assessment ofthepenalty. In any civil action to collect such
a penalty, the Court is to, at the request of any party to the action,
hold a trial de novo on the assessment of the penalty unless in a prior
civil action to review the aSsessment of such penalty the court held a
trial de novo on the assessment. Section 9(a) (3) of the H.R. 9019.
Senate Amerulment: Contains a similar new penalty provision except that:
1. Violations need not be "knowing".
2. No indication is given that the amount of a penalty may be
agreed upon in compromise.
3. Court review may be obtained by any person against whom a
violation is found and a penalty assessed in the Court of Appeals
of the U.S. for the circuit in which such person resides or has his
principle place of business, or in the U.S. Court of Appeals for
the District of Columbia, by filing a notice of appeal in the ~ourt
within thirty days from date of the assessment and by simultaneously sending a copy of the notice to the Secretary. The Secretary is to promptly file in such court a certified copy of the record
upon which the violation was found and the penalty assess~d as
provided in section 2112 of title 28, U.S.C. If any person falls to
pay assessment of a civil penalty, after it has become ~nal or aft~r
the appropriate Court of Appeals has entered final JUdgment m
favor of the Secretary, the Secretary is to recover the amount. assessed in the appropriate J?istrict Court of the U.S. I~ such_actwn,
the validity and appropriateness of the final order Imposmg the
civil penalty is not to be subject to review.
Section 10(3) of S. 1926.
Conference Substitute: Conforms to the House bill.

Exemptions of Churches From the Requirements of Section 1310
Existing Law: Exempts only employers who employ an average of
fewer than 25 persons from the effects of section 1310.
House Bill: Adds exemption for the Government of the U.S., the
District of Columbia or any territorial possession of the u:.s., or any
agency or instrumentality (including the U.S. Postal Service and ~he
Postal Rate Commission) of any of the foregoing governments. Section
9(a) (3) of H.R. 9019.
Senate Amendment: Provides similar exemptions and also e~empts
a church, convention or association of churches, or an:f orgamzah?n
operated, supervised or controlled by a church, conventiOn or as~o_Cia
tlon of churches which organization is included within the _provisions
of section 501(c) (3) of the Internal Revenue Code; provided, however, that any such entity may not discriminate(i) in the employment, promotion or termination of employment of any personnel, or
. .
. .
(ii) in the extension of staff or other privileges to any physician
or other health personnel,
because such persons seek to obtain health care, or participate in providing health care through an HMO. Section 10 (c) of S. 1926..
Conference Substitute: Conforms to Senate amen~me~t With the
addition or a requirement that exempt church orgamzahons do not
discriminate in the comp<msation of personnel because they .use an
HMO. Compensation in this case should be understood to mc.lude
fringe and other indirect benefits of employment as well as direct
compensation.
Administration of Section 1310
Existing La1v: Leaves adminis~ration of sec~io~ 1310 discretionary
with the Secretary of HEW. Sectwn 1310 of ex1stmg law.
House Bill: No change.
Senate Amerulment: Requires tha~ t~e duties and function.s of t~e
Secretary, when they involve determmmg whether an HMO .Is. qualified within the meaning of subsection 1310 (d), be admimstered
through the Assistant Secretary for Health in the Office of Assistant
Secretary for Health, and ~hat" the ad~i~istra~ion of sud~ duties and
functions be integrated w1th the admm1stratwn of ~ectwn 1312 (a)
(providing for continued regulation of HMOs). SectiOn 10(3) of S.
1926.
Conference Substitute: Conforms to the Senate amendment, because
the Department of Health, Education, and Welfare is presently_ a.dministering qualification activities in conjunction. with the admmistration of section 1312 (a) in this manner, and to th1s extent acceptance
of the Senate amendment reflects the existing situation, and because
existing law already requires the administration of section 1312·(a). to
be located in the Office of the Assistant Secretary for Health, a reqmrement of the existing law which has always been flouted. The con~erees
expect that with passage of these amendments such an office will be
established and adequately staffed.
.
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TABLE I.-AUTHORIZATION OF APPROPRIATIONS FOR HMO DEVELOPMENT

FEDERAL EMPWYEE HEALTH BENEFITS PROGRAM

Existing Law: Applies the dual choice requirements of section 1310
to the Federal government as an employer. Section 1310 of existing
law.
House Bill: Exempts the Federal government from the requirements of section 1310 as an employer but amends the authority for the
Federal employee's health benefits program, section 8902 of title 5,
U.S.C., to require the Civil Service Commission to contract for a Federal employee health benefits plan with any qualified health maintenance carrier which offers such a plan. A qualified health maintenance
carrier is defined as a qualified carrier (within the meaning of the
Federal employees health benefits program) which is a qualified HMO
within the meaning of Eection 1310(d) of the HMO Act. Section 9(b)
of H.R. 9019, page 19 of the comparative print.
Senate Amendment: No comparable change.
Conference Substitute: Conforms to the House bill, because it is an
appropriate way to effectively extend general policy relating to dual
choice to Federal employees.
ENFORCEMENT OF REQUIREMENTS OF HMO'S

Existing Law: Requires the Secretary to undertake continuing' regulation of HMOs and, for any HMO which. fails to provide basic and
supplemental health services, fails to provide services in the manner
prescribed by section 1301 (b) or is not organized and operated in the
manner prescribed by section 1301 (c), authorizes the Secretary (in
addition to any other remedies available to him) to bring civil action
in the U.S. District Court in which the HMO is located to enforce its
compliance with assurances given in connection with receipt of assistance under the Act. Section 1312(a) of existing law.
House Bill: Revises the enforcement procedures under section 1312
to provide for formal notice to HMOs which fail to comply with the
Act's requirements, and require loss of qualification under section 1310
and notification of parties affected by any failure by the HMO to comply with the law's requirements. Section 10 of H.R. 9019.
Senate Amendment: Makes similar revisions and in addition pro~
vi des that an enrollee of an HMO may (in addition to any other
remesy available to him) bring a civil action, notwithstanding the
amount in controversy, in the U.S. District Court in which the HMO
is located to enforce its compliance with assurances it furnished him,
directly or indirectly, respecting the provision of basic and supplemental health services. Section 11 of S. 1926.
Conference Substitute: Conforms to the House bill. The Confe.rees
noted that the resolution of these issues in this manner does not change
any existing right of individuals to bring suit in State courts. Further,
they agreed to examine the frequency and outcome of such suits when
the program is next considered.
AUTHORIZATIONS OF APPROPRIATIONS

Authorizations of appropriations for HMO development are found
in section 1309(a) and 1305 (d) of existing law, section 12 of H.R. 9019,
section 13 of S. 1926, and section 113 of the Conference substitute.

[In millions of dollars)

1976

~!~~~ilf~

Senate amendment
== == == ==
_____________________________
== ==== == == == == == ==== == == == ==_
Conference substitute __________________________ _

85
45
40
40

1977

1978

1979

185 -----------------------45
40
140
55
70
85
45
45
150

Total
170
170
250
180

' Available only for initial development purposes.

RESTRICTIVE STATE LAWS

Notification of Preemption
Existing Law: No provision. Section 1311 of existing law.
House Bill: R~uires the Secretary, within six months of the date of
enactment, to notify the Governor of each State of each requirement or
law which the Secretary determines the State imposes or has in effect
to which section 1311 applies. Section 13 (c) of H.R. 9019.
Senate Amendment:. Requires the Secretary to develop, through
grants or contracts, a digest of State laws and regulations pertaining
to development, establishment and operation of HMOs which is to be
updated at least quarterly and relevant sections of which are to be provided to the Governor of each State annually. The Secretary is also to
assure that appropriate legal consultative assistance is available to the
States for the purposes of complying with the provisions of section
1311. Section 11 (d) of S. 1926.
Confere1UJe Substitute: Contains a compromise which generally conforms to the Senate amendment with the addition of the six month
deadline for action on the part of the Secretary included in the House
bill, and a requirement that the information which the Secretary provides to the Governors contains an indication of which State laws and
practices appear to be inconsistent with the preemption of State laws
and practices contained in section 1311.
Enforcement of Provisions Respecting Restrictive State Laws and
Practices
·
Existing Law: States that specified State laws and practices shall
not apply to entities seeking to operate as HMOs so as to prevent them
from operating as HMOs in accordance with section 1301, but does
not provide any mechanism for assuring that States will not apply
such laws or practices. Section 1311 of existing law.
House Bill: No change.
·
~e:wte tlmendme_nt: Proyides that an i~terested party may bring
a ?IVI~ action (~otwtt~tstandmg the .amount m controversy) in the U.S.
Dtstnct Court m whiCh the HMO IS located to enforce the provisions
of section 1311. The District Court is authorized to award reasonable
attorney's fees to a plaintiff for an action brought under section 1311,
as amended. Section 11 (d) of S. 1926.
Conference Substitute: Conforms to House bill.
PROGRAM EVALUATION BY THE COMPTROLLER GENERAL

Existing L¢1/Ji: Requires the Comptroller General to evaluate the
operation of at least 59 HMOs for which financial ~ssist~nce was pro-
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vided under the Act and whic,h have been in operation for at least 36
months. The Comptroller General is to report the results of such
~valuatio~ not less than 90 days after at least 50 such HMOs have been
m operatiOn for at least 36 months. Section 1314(a) of existing law.
. House Bill: Requires the Comptroller General to evaluate the operatw:t:t of at least ~0 or one-h:alf, w~ichever is greater, of the HMOs
which have received finanmal assistance under the Act, and which
have qualified as HMQs under section 1310 by December 31, 1976. The
Comptroller General IS to report the results of such evaluation by
June 30, 1977. Section 16 of H.R. 9019.
Senate Amendment: Makes a similar change, except that the Comptroller General's report is to be made by the end of June 30, 1978. Section 17 of S. 1926.
Confermwe Substitute: Conforms to the Senate amendment.

( 1~) There is no provision for waiver of the open enrollment
reqmre.ment.
Section 1876 (b) of title XVIII of the Social Security Act.
H OWJe Bill: No change.
Se~e Arru:ndment: Amends the definition and requirements of an
~MO m sect!on 1876(b) to rely upon, by cross reference, the definition an~ reqmrements of. an HM.O in title XIII of the PHS Act, except
to speci~y that the services w~ICh the HMO must provide are those
covered m Parts A and B of title XVIII rather than the basic health
services defined in title XIII. Th~ requirements of existing law (subparagraphs (4)-(10) above) which are additional to those in title
:XIII a_re preserved. The req~ire.ments for physicians' services are elimn~ll:ted m de.ference to those m title XIII and the requirement for proVISI~n of pnmary and specialty care physicians is eliminated outright.
Section 14 of S. 1926.
Conference Substitute: Conforms to the Senate amendment. The
issues were discussed with both the House Committee on Ways and
Means and Senate Committee on Finance. The Senate amendment was
acceptable to all concerned; because it creates desirable uniformity in
HMO policy and administration.
Administration
Ewi.rsting Law: Makes no specific provision for the administration
of the HMO provisions in title XVIII of the Social Security Act.
House Bill: No change.
~e'IU!te Amendment: Requires the Secretary to administer determmatwns of whether an organization is an HMO within the meaning
of the amended definition in section 1876 through the Assistant Secretary for Health and in the Office of the Assistant Secretary for
Health, and to administer the making of such determinations in an
integrated fashion with the administration of section 1312 (a) and (b)
of t~e PHS Act (concerning continued regulation of HMOs). Further
speCifies that the administration of the remainder of section 1876 shall
be done through the Commissioner of Social Security. Section 14(a)
of S. 1926.
Conference Substitute: Conforms to the Senate amendment.
Requirements Respecting Reinsur{JJ1UJe Costs
Ewi.rsting Law: Requires that each contract with an HMO under section 1876 provide that no reinsurance costs (other than those with
resp~t to out-of~area services) . including any underwriting of risk
relatmg to costs m excess of adJusted average per capita cost as defined in clause III of section 1876(a) (3) (A), shall be allo~ed for
~urposes o~ determining payment, authorized under section 1876. Section 1876 (I) (6) (B) of the Social Security Act.
H OWJe Bill: No change.
·
Senate Amendment: Strikes the requirement. Section 14(c) of
s. 1926.
Conference S_u~stVtute: Con~ains a compromise which in general
conforms to existmg law, but Is made consistent with the policy of
rein.surance in ~xisting title XI.II of the PHS Act, by allowing HMOs
at nsk under tltle XVIII to remsure for out-of-area and catastrophic
costs.

TREATMENT OF HMO'S UNDER MEDICARE

Definrition and Requirements of an H 1110
Ewisting·LaY?: Title XVIII of the Social Security Act defines and
se~s forth reqmrements for HMOs for the purposes of title XVIII
without reference to the definition of an HMO found in title XIII of
the PHS Act. The definition and requirements in title XVIII are,
however, generally comparable to those in title XIII except that:
(1) The services required are those covered under Parts A and
B of title XVIII rathe.r than the basic health services.
(2) Physicians' services are to be provided primarily either
directly through physicians who are employees or partners of the
HMO_ or under arrangements with groups of physicians (whether
orgamzed on a group practice or individual practice basis) who
are prepaid by the HMO, rather than by physicians who are either
on th~ staff o! t~e HMO, in a medical group or in an individual
practice assomatwn.
(3) The definition specifically requires the HMO to provide
both primary care and specialty care physicians for its members
and defines a "specialty care physician".
(4) At least half of the members of the HMO arc to be under
age 65 (with a three year waiver provided for making the transition to meet this requirement).
( 5) The institutions, entities, or persons who provide the covered service to Medicare bene.ficiaries, either directly or under arrangements, must meet Medicare definitions and requirements.
( 6) Provision is made for enrollment of not only beneficiaries
eligible for benefits under both Part A and Part B of Medicare,
but for those eligible only for Part B benefits.
(7) The HMO premium rate or other charge to Medicare enrollees is based on the actuarial value of the Medicare deductible
plus any coinsurance (rather than community-rated as under title

XIII).
(8) HMOs participating in Medicare are not required to assume full financial risk; rather, payment to the HMOs is made
either on a reasonable cost basis or under a special risk formula.
(9) Payments for out-of-area services are made directly to the
institution, entity, or person who furnished the service (rather
than through the beneficiary as under title XIII).
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TREATMENT O:Ji' HMO'S UNDER MEDICAID

Definiti01l of an HMO
Existimg Law: Title XIX of the Social Security Act does not include (or define) the term "health maintenance organization". However, provision is made in the law for contracts by the State with an
organization which has agreed to provide oare and services to individuals and allows such an organization to provide care and services in
addition to those in the State Medicaid plan to its enrollees without
violating the legal requirement that covered program services must be
offered on a Statewide basis. Additionally, program regulations allow
for State contracts for services on a paid capitation basis, which may
be on a risk basis, and includes health maintenance organizations as
potential contractors for services.
House Bill: No change.
Senate Amendment: Provides a definition of an HMO in Medicaid
which relies upon, by cross reference, the definition of an HMO in
section 1301 of the PHS Act, except to specify that for purposes of
title XIX "basic health services" means the following mandatory
Medicaid services: inpatient hospital services, outpatient· hospital
serviecs, other laboratory and X-ray services, family planning services,
and physicians' services. The amendment also provides that an HMO
under title XIX may have no more than a half of its enrollees who are
either cov~red under Medicare or recipients of Medicaid, except that
the Secretary may waive this requirement for up to three·~ears if the
organizatiOn. demonstrates that it is making progress toward meeting
the requirement. Section 15 of S. 1926.
. Oonfere1We Substitute: Conforms to the Senate amendment with a
tec}uiical correction to include home health services since they are a
required service under title XIX. The amendment was agreed to because it will provide uniformity in policy in the major public health
financing programs.
Administration
'·.
Existing Law: No provision.
House Bill: No change.
Senate Amendment: Requires the Secretary to administer' determinations as to whether an organization is an HMO within the meaning
of the new definition in Medicaid through the Assistant Seeretary for
Health and in the Offiee of the Assistant Secretary for Health, and to
administer the making of sueh determinations in an integrated fashion
with the administration of sections 1312 (a) and (b) of th~ PHS Act
(concerning continued r~gpJation of HMOs).'Allows a State to make
a provisional determination for purposes of its Medieaid program that
nn organization is an HMO where ( 1) the organization has applied
to the Secretary to become a qualified HMO under section 1310(d)
of the Public Health Service Aet and (2) no determination has been
made within 90 days. The provisional determination by the State remains in effect until the Secretary makes a determination. Section 15
of S. 1926.
Conference Substitute: Conforms to the Senate amendment because
it assures uniformity in applieation of policy.
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Prohibiti01t 01t Payments to Other Organizations Providing Service
on a Prepaid Risk Basis
Existing Law: No provision. Title XIX regulatio~s allo~ S~tes to
contract for services with organizations on a prepaid capitatiOn atrisk basis.
House Bill: No change.
.
.
Senate Amendment: The intent of the Senate amendment IS to .eliminate Federal matching funds under title XIX .for .State ~xpenditl!res
incurred for pay~en~ for se~vices o! a;n or~amzat10~ whiCh J?roVIdes
on a prepaid capitatiOn a~-r~sk bas~s illpatlent hospital services. a~d
any other mandated Me.diC~Id s~rvice, or any three other MediCaid
services, unless the orgamzat10n either
(a) has qualified as an HMO, or
(b) has received a grant as a commun~ty health center or a
migrant health center of $100,000 or more m fiscal year 1976 and
a similar grant in subsequent fiscal years, and
(c) provides on a prepaid capitation at-risk basis inpatient a!ld
outpa!ient ho~pital services 1 l.abo~ator~ and x,ray services, family
planmng serVIces, and physiclans serviCes. ·
Section 15 of S. 1926.
Conference Substit·ute: Contains a compromise which conforms to
the Senate amendment but (1) delays the effectiye date for the. provision for existing contracts for one year, or until the ~!1-tract IS renegotiated, whichever is. earlier, and (2) ad.ds two ad~Itional exceptions to the requirement t~at '¥ederal1;fi~tchillg ~e ava1la~le for services provided by an orgamzation proVIdmg hospital serylC~ and .any
other mandated Medicaid service, or any three other MediCaid services,
on a prepaid risk basis only if that organization is determined to be an
HMO. The additional exceptions are:
. .
. .
(1) The requirement will not apply. to an organ~zation whiCh IS
a nonprofit primary health care entity located m a rural area
which received a grant (or subgrant or subcontract) of $100,0~0
or greater under the Appalachian Regi<;mal Deve~opment Act. ill
fiscal1976, and in each year.thereafter either contillu~d to ~cmve
such grant or provided services under contract. on a risk basis ~or
title XIX recipients (this .parallels the exceptiOn for com~um!y
health centers and migrant health centers already contamed ill
the Senate amendment) ;
. .
.
(2) The requirement will not apply to an orgamzah?n wh!ch
has contracted for the provision of serv~ce.s (but not ~ncludilllr
inpatient hospital services) to persons ehg1ble under title XIX
on a prepaid risk basis prior to 1970.
':Vhe Conferees generally supported the Senate .amendment because
of the need for increased Federal oversight of arrangements under
title XIX for service!" provided on a prep~id risk basis. The Confere~s
were concerned however that the provisiOn should not preclude J?rlmary health ca~e organiz~tions receiving fuJ!-dS fro~ the Appalachi~n
Re¢onal Commission, such as the. Mounta~n :rralls. J:Iealth Plan. ill
Middlesboro, Kentucky,. fro~ servillg Med1~a1d reciJ;nen~s on a nsk
basis, or prevent continumg risk contracts ~1th 01:gamzations, such as
the Health Insurance Plan in New York City, which .have had a longstanding contractual relationship to provide services to Medicaid re-
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cipients on a prepaid risk basis. This concern was the source of the
two .c~anges in the Senate amendment agreed to by the Conferees.
AdditiOnal concern was expressed about the impact of the change
bro~ght about by the Senate amen.dment on existing demonstration
proJects, such as the one underway m Newark, New Jersey. Since the
dem~nstration project authority in section 1115 of the Social Security
Act IS unchanged by the amendment, and continues to allow the req_uirements of section 1902 to be waived and the requirements of sectiOn 1903 to ?e overridden in determining expenditures of secFe~eral match.mg, these d~~onstration projects, and other projects
W:hiCh are designed as legitimate demonstrations of new and previOusly undemonstrated ways to deliver health care more effectively
to Medicaid recipients, would not be endangered.

upon or specified in any way in regulations published by HEW. The
Senate amendment would assist in correcting this situation because
t~e standards and procedures established by the Secretary under section 1306(c) would be the responsibility of the HMO program rather
than the health planning program.
Specification of criteria for HMOs is of critical importance because
projects forth~ development and expansion of HMOs and their servIces should be JUdged on the basis of the need for HMOs and the need
for their services for their enrolled members and reasonably anticipated new members and not on the need for the services in general if
proposed by non-HMO providers.
~~us, in considering requests for new HMOs or the expansion of
exist.mg ones, the State agency and the health system agency should
consider:
1. The number of HMOs of ~he same type in the area,
2. The number of persons m the area enrolled in qualified
HMOs of the same type, and
.
.
3. The percentag:e of major e~ployers and ~II employers of
over 25 employees m the area whiCh offer or w1ll offer qualified
HMqs as .benefits for their employees.
. I~ ~nsidermg requ~s by HMOs to prov~de or arrange for new
mstitut10nal health services, the agencies should consider whether the
proposed service is available from non~HMO providers in a reasonable and cost-effective ma,nner which is consistent with the basic
method of operation of the HMO. In making such a determination
the agencies should consider:
'
1. Whether the alternative service would be more costly to the
members of the HMO. .
2. Whether the alternative service would be available to the
members of the HMO on a long-term basis, and
3. Whether the alternative service would be available and conv~niently a~ssible .through physicians and other health profess~onals ass~ciated ~Ith the HMO. (For example, whether physicians assoCia~ed Wit~ the. HMO are granted f.ull staff privileges
at t_he hospital which Is PTOposed to proVIde the alternative
serVIces.)
. ~roposals to provide new institutional health services, after feasibility of an HMO has been demonstrated, should not be subject to redeter~i~ati~n, subsequent reviews, public hearings, etc., at late-r stages
of activity, If the proposals are consistent with the basic objectives
s~he~ule and ~Ian of the earlier application approved by the HSA:
Similarly,, certificate of need determinations should be made during
the pla~n~ng st11;g~ ?f the HMOs development. This is to prevent up
to. $1 r_n,llhon of Initial de.velopment funds being awarded only to have
a certificate of need demed, or the need for an HMO questioned by
antagonistic groups late in the HMO's developmental sequence.
·

RELATIONSHIP BETWEEN HMO'S AND HEALTH PLANNING PROGRAMS

Applicability of Certificate of Need
Emstinf Law: Specifically includes HMOs in the definition of "institutiona health services" in section 1531 ( 5) of the PHS Act. This
subjects HMOs by law to the certificate of need process required by
title XV irt every State.
House Bill: No change.
Senate Amendment: Deletes reference to HMOs from the definition
of i~stitutio~al health services: This h~s the effect of subjecting those
specific services of HMOs whiCh are mstitutional health services as
defined ~n regul.ations of the Secretary to certificate of need but not
the specific services of HMOs which are not institutional health services nor the establishment of the HMO itself. Section 16(a) of S.1926.
Conference Substitute: Conforms to the House bill. The Conferees
noted that the entire subject of certificate of need for outpatient and
ambula~ory services in both prepaid and fee-for-service settings will
be considered next year when P.L. 93-641 is reviewed for extension.
~hus it was felt that it woul~ be more appropriate to deal with incluSion of HMOs under the reqmrements of the planning act at that time.
Consistency in Procedures and Crite:ria
Existing La·w: Section 1306(c) of the PHS Act requires the Secretary to est~blish standards and procedures for areawide and State
health _Plannmg agen~ies to follow in reviewing HMO applications
for assistance under title XIII. Section 1532 requires areawide and
State health pl.anning agencies to follow procedures and criteria, develop~d and pu~hs~ed in accordance with regulations, which criteria are
to mclude cn~ena ~specti~g th~ special needs and circumstances of
HMOs for whiCh assistance IS available under title XIII.
House Bill: No change.
.Serutte Amendment: Requires the criteria established by areawide
a~d Stat~ health planning agencies under section 1532 (c) to be con·
Sistent With standards and procedures established by the Secretary
under section 1306 (c). Section 16 (b) of S. 1926.
Conference Substitute: Conforms to the Senate amendment because
although the procedures and criteria required of health plann\ng programs by P.L. ~3-641 were required to include special·consideration of
the needs and Circumstances of HMOs, this provision was not enlarged

REQUIREMENTS FOR PUBLIC HEARINGS ON THE PART OF THE SECRETARY

E misting Law: No requirement.
House Bill: No requirement.
. SefU!te. Amendment: ~qui:es the Secretary to conduct public hearmg withm the area whiCh will be served by an applicant for HMO
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assistance within 30 days after the receipt of an application for a
feasibility survey, planning project, or initial development project.
In each case the Secretary is required to provide individual written
notice of the hearing, giving information as to the nature and purpose
of the application to all mayors or other appropriate government
officials, hospital administrators, medical societies and public health
planning agencies or councils within the area proposed to be served
by the applicant. The notice is to be given not less than 10 days prior
to the date of the hearing and parties so notified are to be requested to
submit written or oral recommendations concerning the proposed
grant or contract. Section 18 of S. 1926.
Conference Substitute: Conforms to the House bill.

used only for recruitment of personnel who will engage in practice
principally for the HMO (thus requiring that over hal£ of the time
of people recruited using Federal funds be available for the purposes
for which the Federal funds were made available) .
HOME HEALTH SERVICES

CENTER FOR POLICY ANALYSIS

Existing L(JfiJ): No requirement.
HOWJe Bill: No requirement.
Senate Amendment: Adds a requirement for funding of an addition_al national special emphasis center to the two already required by
sectwn 305 (d) ( 1) of the PHS Act (the authority for health services
research and demonstrations). The required additional center is to be
designated as the Health Services Policy Analysis Center and is to
focus on the development and evaluation of national policies with
respect to health services, including the development of HMOs and
other forms of group practice, with a view toward improving the
efficiencies of the health services delivery system. Section 21 of S. 1926.
Conference Substitute: Conforms to the Senate amendment. The
Conferees noted that this Center should be chosen in accordance ·wi.th
the _usual grant and contract review procedures applicable to this
section to assure competence.
RECRUITMENT OF HEAL'I'H PERSONNEL FOR HMO'S

Exi.JJting Law: Specifies some of the uses which financial assistance
for initial development may be put to including the recruitment of
personnel for HMOs and the conduct of training activities for them.
Section 1304(b) (2) (D) of existing law.
HOWJe Bill: No change..
Senate Amendment: Changes the reference to recruitment to become
the recruitment of personnel for "an HMO, medical group, or individual practice association who will provide health services through
such organization, group or association". Section 22 of S. 1926.
Di.JJcussion and Staff Recommendation: Existing law has proved
inflexible with respect to recruiting, particularly in rural areas,
physicians who would work for either a medical group or individual
practice association, rather than for an HMO itself. However, the
argument has been made that it would be unreasonable to use Federal
funds to recruit health professionals who might contribute only a
small fraction of their time and services to the HMO under the terms
of their agreement with the medical group or individual practice
association.
Conference Substitute: Contains a compromise which conforms to
the Senate amendment with a change specifying that funds may be
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Exi.JJting Law: P.L. 94-63, the Health Revenue Sharing and Health
Services Act of 1975, includes authorization of appropriations for a
one year demonstration grant program for home health services in
fiscal year 1976. Section 602 of P.L. 94-63.
House Bill: No change.
Senate Amendment: Extends the one year demonstration grant program through the transitional quarter and fiscal year 1977 with a
total authorization of appropriations of $15 million. Section 23 of S.
1926.
Conference Substitute: Conforms to Senate amendment.
The Conferees felt that a Senate one-year extension was appropriate,
despite the fact that the original provision had been agreed to only as a
"one year demonstration program", so that areas in which home health
services are not otherwise available could be afforded the opportunity
to develop new, or expand existing, home health agencies. There are
over 600 counties within the United States containing over 58 million
persons who are denied the benefits of home health services because
there is no home health agency to provide that service. Further, many
of the 2,264 home health agencies certified under Medicare provide
only skilled nursing and one other service. This limited scope of home
health services is particularly true in rural areas. The emphasis during
the year of extended authorization should be on defining the kinds of
home health services needed and the extent of the need, and building
the capacity, in areas with a high percentage of elderly and medically
indigent, to deliver home health service as defined under Title XVIII.
Cognizant of the concerns raised by the Congress during the passage
of the initial home health authorization, the Conferees are encouraged
by the recent efforts of the Under Secretary to achieve greater uniformity in the Medicaid and Medicare regulations, as they apply to
home health services. The Conferees believe that the future of home
health services is dependent in large measure upon the development of
a consistent Federal approach to the establishment of and payment for
these services.
In extending the current authorization, it is expected that the Secretary of HEW will use this opportunity to collect uniform data on
the home health agencies which are funded through this provision. In
addition, the Conferees strongly urge the Secretary of HEW to compile
available data on the 2,264 home health agencies already in existence
and to collect further information where necessary. Continuing Federal
support for home health agencies requires that complete and accurate
information be obtained from each home health agency concerning the
number of individuals served, the number of visits provided, staffing
patterns, the types of services provided, the unit cost of each service
and the estimated number of hospital days saved by the service.
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REGULATIONS

munities or in public elementary or secondary schools, water treatment
programs designed to reduce the incidence of oral disease or dental
defects among residents of such communities or the students of such
schools. The grant funds are to be used for (but are not limited to)
the purchase and installation of water treatment equipment. The grant
amounts are not to exceed 80 percent of the cost of the treatment
program. Section 26 of S. 1926.
Conference Substitute: Conforms to the House bill, because water
treatment programs are more appropriately dealt with in separate
legislation which the House Conferees expressed an intent to conduct
hearings during the coming year.

Existing Law: No provision.
House Bill: No provision.
Senate Amendment: Requires the Secretary to promulgate regulations under title XIII, and amendments made by the proposed legislation not later than 135 days after the date of enactment of the
proposed legislation. Section 24 of S. 1926.
Conference Substitute: Conforms to House bill, because past experience with deadlines which have been included in law for the promulgation of regulations indicates that they have rarely been achieved,
but the requirements are not enforced because of the lack of an effective
enforcement mechanism. However, the Conferees specifically noted
their dismay at the administration's inability to issue regulations
within a reasonable period of time.
The Conferees recognize that many organizations have been working
for some time to meet the requirements of the existing legislation and
become qualified HMOs. Organizations who wish to qualify under
existing r:egulations should therefore be allowed the opportunity to
do so until regulations implementing the amendments are finalized
since the existing requirements are more stringent than the new ones.
However, the Conferees believe that HEW should issue provisional
regulations as rapidly as possible to allow organizations to qualify
. pending final regulations under these amendments. The Conferees have
noted the time left under this Act and find that it would be in the
public interest to issue provisional regulations without notice of proposed rulemaking. Any organization which qualifies under such procedure would of courSe be required to resubmit its application upon
the issuance of final regulations and to comply with them.
SEPARABILITY PROVISION

Existing Law: No provision.
House Bill: No provision.
Senate Arrwndment: Contains a separability provisiOn providing
that, if any provision of the proposed legislation or the amendmentE'
made by it or their application to any person or circumstances is held
invalid, the remainder of the Act, its amendments and its application
is not to be affected thereby. Section 25 of S. 1926.
Conference Substitute: Conforms to the House bill because the general provisions of U.S. law contain separability provisions which
make the Senate provision unnecessary.
WATER TREATMENT PROGRAMS

Existing Law: .No provision.
House Bill: No provision.
Senate Amendment: Authorizes the appropriation of $2 million
for fiscal year 1977, $3 million for. fiscal ~ear 1978 and $4 millio.n
for fiscal year 1979 for grants ( only.m such mstances where.t~e applicant voluntarily requests such assistance) to States,. political s~b
divisions of States and other public or nonprofit private agencies,
organizations and institutions to assist them in initiating, in com-

EXTENSION OF REPORTING DATE FOR COMMITI'EE ON MENTAL HEALTH AND
ILLNESS OF THE ELDERLY

Existing Law : Section 603 (b) of P .L. 94-63 requires a report within
one year after the date of enactment from the required Committee
on Mental Health and Illness of the Elderly.
House Bill: No change.
·
Senate Amendment: Chafiges the requirement from within one year
to not later than two years. Section 27 of S. 1926.
Conference Substitute: Conforms to the Senate amendment, because
the Committee on Mental Health and Illness of the Elderly has not
yet been appointed. This delay necessitates extra time to prepare the
report.
·
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H. R. 9019

.RintQ!,fonrth «ron11rtss of tht tlnittd ~tatts of 2lmtrica
AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January;
one thousand nine hundred and seventy-six

To amend title XIII of the Public Health Service Act to revise and extend

the program for the establishment and expansion of health maintenance
organizations.

Be it enacted by the Senate and HOU8e of Representatives of the
United States of America in Congress assembled,
SHORT TITLE ; REFERENCE, TO ACT

SECTION 1. (a) This Act may be cited as the "Health Maintenance
Organization Amendments of 1976".
(b) Whenever in title I an amendment or repeal is expressed in
terms of an amendment to, or repeal of, a section or other provision,
the reference shall be considered to be made to a section or other
provision of the Public Health Service Act.
TITLE I-AMENDMENTS TO TITLE XIII OF THE PUBLIC
HEALTH SERVICE ACT
SUPPLEMENTAL HEALTH SERVICES

SEc. 101. (a) Section 1301(b) (1) is amended by adding at the end
the following: "A health maintenance organization may include a
health service, defined as a supplemental health service by section
1302(2), in the basic health services provided its members for a basic
health services payment described in the first sentence.".
(b) The first sentence of section 1301(b) (2) is amended by striking
out "the organization shall provide" and all that follows in that sentence ·and substituting "the organization may provide to each of its
members any of the health services which are included in supplemental
health services (as defined in section 1302 ( 2) ) .".
(c) Section 1301(b) (4) is·amended by striking out "and supplemental health services in the case of tihe members who have contracted
therefor" and substituting "and only such supplemental health services as members have contracted for".
STAFFING

SEc. 102. (a) (1) The first sentence of section 1301 (b) (3) is amended
(A) by striking out "or through" and by substituting", through", (B)
by striking out " (or groups) or" and substituting " (or groups),
through an", and (C) by inserting after " (or associations)" the following:", through health professionals who have contracted with the
health maintenance organization for the provision of such services, or
through any combination of such staff, medical group (or groups),
individual practice association (or associations), or health professionals under contract with the organization".
(2) Section 1301(h~ (3) is ·amended by adding after bhe first sentence the following: 'A health maintenance organization may also,
during the thirty-six month period beginning with the month follow-
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ing the month in which the organization becomes a qualified health
maintenance organization ( witliin the meaning of section 1310 (d)),
provide basic and supplemental health services through an entity
whkh but for the requirement of section 1302(4) (C) (i) would be a
medical group for purposes of this title. After the expiration of such
period, the organization may provide basic or supplemental health
services through such an entity only if authorized by the Secretary in
accordance with regulations which take into consideration the unusual
circumstances of such entity. A health maintenance organization may
not, in any of its fiscal years, enter into contracts. with health professionals or entities other than medical groups or individual practice
associations if the amounts paid under such contracts for basic 'and supplement,al health services exceed fifteen percent of the total amount to
be paid in such fiscal year by the health maintenance organization to
physicians for the provision of basic and supplemental health services,
or, if the health maintenance organization principally serves a rural
area, thirty percent of such amount, except that this sentence does not
apply to the entering into of contracts for the purchase of basic and
supplemental health services through an entity which but for the
requirements of section 1302(4) (C) (i) would be a medical group for
purposes of this title. Contracts between a health maintenance organization and health professionals for the provision of basic and supplemental health services shall include such provisions as the Secretary
may require (including provisions requiring appropriate continuing
education).".
(b) (1) Section 1302(4) (C) is amended (A) by striking out clause
(iv), (B) by redesignating clause (v) as clause (iv), and (C) by
inserting "and" at the end of clause (iii).
(2) Section 1302(5) (B) is amended (A) by striking out clause (i),
and (B) by redesignating clauses (ii) and (iii) as clauses (i) and
(ii), respectively.
OPEN ENROLLMENT

SEc. 103. (a) Section 1301 (c) is amended by amending paragraph
( 4) to read as follows :
"(4) have an open enrollment period in accordance with the
provisions of subsection (d);".
(b) Section 1301 is amended by adding at the end thereof the
following:
"(d) (1) (A) A health maintenance organization which"(i) has for at least 5 years provided comprehensive health
services on a prepaid basis, or
" ( ii) has an enrollment of at least 50,000 members,
shall have at least once during each fiscal year next following a fiscal
year in which it did not have a financial deficit an open enrollment
period (determined under subparagraph (B)) during which it shall
accept individuals for membership in the order in which they apply
for enrollment and, except as provided in paragraph (2), without
regard to preexisting illness, medical condition, or degree of disability.
"(B) An open enrollment period for a health maintenance organization shall be the lesser of- ·
"(i) 30 days, or
"(ii) the number of days in which the organization enrolls a
number of individuals at least equal to 3 percent of its total net
increase in enrollment (if any) in the fiscal year preceding the
fiscal year in which such period is held.
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For the purpose of determining the total net increase in enrollment in
a health maintenance organization, there shall not be included any
individual who is enrolled in the organization through a group which
had a contract for health care services with the health maintenance
organization at the time that such health maintenance organization
was determined to be a qualified health maintenance organization
under section 1310.
"(2) Notwithstanding the requirements of paragraph (1) a health
maintenance organization shall not be required to enroll individuals
who are confined to an institution because of chronic illness, permanent injury, or other infirmity which would cause economic impairment to the health maintenance organization if such individual were
enrolled.
"(3) A health maintenance organization may not be required to
make the effective date of benefits for individuals enrolled under this
subsection less than 90 days after the date of enrollment.
" ( 4) The Secretary may waive the requirements of this subsection
for a health maintenance organization which demonstrates that compliance with the J?rovisions of this subsection would jeopardize its
economic viability m its service area.".
DEFINITION OF SERVICES

SEc. 104. (a) (1) Paragraph (1) (H) of section 1302 is amended to
read as follows :
"(H) preventive health services (including (i) immunizations,
(ii) well-child care from birth, (iii) periodic health evaluations
for adults, ( iv) voluntary family planning services, ( v) infertility
services, and (vi) children's eye and ear examinations conducted
to determine the need for vision and hearing correction).".
(2) Paragraph (1) of section 1302 is amended by striking out "or
podiatrist" each place it occurs and substituting "podiatrist, or other
health care personnel".
(b) Paragraph ( 2) of such section is amended(1) by striking out "under paragraph (1) (A) or (1) (H)" in
subparagraphs (B) and (C);
(2) by striking out "and" at the end of subparagraph (E), by
striking out the period at the end of subparagraph (F) and substituting "; and", and by adding after subparagraph (F) the
following:
"(G) other health services which are not included as basic
health services and which have been approved by the Secretary
for delivery as supplemental health services.";
( 3) by striking out "or podiatrist" each place it occurs and
substituting "podiatrist, or other health care personnel".
COMMUNITY RATING

SEc. 105. (a) (1) Section 1301(b) (1) is amended by adding at the
end thereof the following new sentence : "In the case of an entity which
before it became a qualified health maintenance organization (within
the meaning of sectiOn 1310 (d) ) provided comprehensive health services on a prepaid basis, the requirement of clause (C) shall not apply to
such entity until the expiration of the forty-eight month period beginning with the month following the month in which the entity became
such a qualified health organization.".
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( 2) The last sentence of section 1301 (b) ( 2) is amended by inserting
before the period the following: "except that, in the case of an entity
which before it became a qualified health maintenance organization
(within the meaning of section 1310(d)) provided comprehensive
health services on a prepaid basis, the requirement of thiS sentence
shall not apply to such entity during the forty-eight month period
beginning with the month following the month in which the entity
became such a qualified health maintenance organization".
(3) Section 1306(b) is amended (A) by striking out "and" at the
end of paragraph (6), (B) by redesignatmg paragraph (7) as paragraph (8), and (C) by inserting after paragraph (6) the following
new paragraph :
"(7) the application contains such assurances as the Secretary may require respecting the intent and the ability of the
applicant to meet the requirements of paragraphs (1) and (2) of
section 1301 (b) respecting the fixing of basic health services payments and supplemental health services payments under a community rating system; and"
(b) Section 1302 ( 8) (A) is amended by inserting "differences in
marketing costs and" after "reflect".
(c) Subparagraph (B) of section 1302(8) is redesignated as subparagraph (C) and the following new subparagraph is inserted after
subparagraph (A):
"(B) Nominal differentials in such rates may be established toreflect the compositing of the rates of payment in a systematic manner
to accommodate group purchasing practices of the various employers.".
MEDICAL GROUP REQUIREMENTS

SEc. 106. (a) Section 1302(4) (C) is amended by striking out "(i)
as their principal professional activity and as a group responsibility
engage in the coordinated practice of their profession for a health
maintenance organization" and substituting " ( i) as their principal
professional activity engage in the coordinated practice of their profession and as a group responsibility have substantial responsibility
for the delivery of health services to members of a health maintenance
organization".
(b) Section 1302(4) (C) (ii) is amended by striking out "plan" and
substituting "similar plan unrelated to the provision of specific health
services".
(c) 1302( 4) (C) (as amended by section 102(b) (1)) is amended by(1) striking "and" before" (iv) ",and
(2) striking the period at the end of subparagraph (C) and
substituting"; and (v) establish an arrangement whereby a member's enrollment status is not known to the health professional
who provides health services to the member.".
INCREASE IN LIMITS ON ASSISTANCE FOR FEASIBILITY SURVEYS, PLANNING,
INITIAL DEVELOPMENT, AND INITIAL OPERATION

SEc. 107. (a) Section 1303 (e) is amended by striking "$50,000" and
substituting "$75,000".
(b) (1) Section 1304(f) (1) (A) is amended by striking "$125,000"
and substituting "$200,000".
(2) Section 1304(f) (2) (A) is amended by inserting after
"$1,000,000" the following: "or, in the case of a project for a health
maintenance organization which will provide services to an additional
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service area (as defined by the Secretary) or which will provide services in one or more areas which are not contiguous, $1,600,000".
(c) Section 1305 (a) is amended by striking out "first thirtl, -six
months" each place it occurs and substituting "first sixty months '.
LOAN GUARANTEES FOR PRIVATE ENTITIES

SEC. 108. (a) Section 1304(a) (2) is amended to read as follows:
"(2) guarantee to non-Federallenders payment of the principal
of and the interest on loans made to"(A) nonprofit private entities for planning projects for
the establishment or expansion of health maintenance
organizations, or
"(B) other private entities for such projects for health
maintenance organizations which will serve medically underserved populations.".
(b) Section 1304 (b) ( 1) (B) is amended to read as follows:
"(B) guarantee to non-Federal lenders payment of the principal of and the interest on loans made to" (i) nonprofit private entities for projects for the initial
development of health maintenance organizations, or
"(ii) other private entities for such projects for health
maintenance organizations which will serve medically underserved populations.".
(c) Section 1305 (a) ( 3) is amended to read as follows :
"(3) guarantee to non-Federal lenders payment of the principal
of and the interest on loans made to" (A) nonprofit private health maintenance organizations
for the amounts referred to in paragraph (1) or (2), or
"(B) other private h~lth maintenanc.e organizations _for
· such alllounts but only If the health mamtenance orgamzation will serve a medically underserved population.".
(d) (1) Section 1304(d) is amended by adding at the end the following new sentence: "In considering applications for loan guaran.:.
tees under this section, the Secretary shall give special consideration
to applications for projects for health maintenance organizations
which will serve medically underserved populations.".
(2) Section 1305 is amended by adding at the end thereof the following new subsection :
"(f) In considering applications for loan guarantees under this
section, the Secretary shall give special consideration to applications
for health maintenance organizations which will serve medically
underserved populations.".
MISCELLANEOUS AMENDMENTS

SEc. 109. (a) (1) Section 1305(a) is amended by striking out "in
the period of" in paragraphs (1) and (2) and substituting "during a
period not to exceed".
(2) The last sentence of 1305(b) (1) is amended to read as follows:
"In any fiscal year the amount disbursed to a health maintenance
organization under this section (either directly by the Secretary or
by an escrow agent under the terms of an escrow agreement or by a
lender under ·a loan guaranteed under this section) may not exceed
$1,000,000. ".
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(b) ( 1) Section 1307 (e) is amended(A) by inserting "for a private health maintenance organization (other than a private nonprofit health maintenance organization) " after "may be made", and
(B) by inserting "for private health maintenance organizations
(other than private nonprofit health maintenance organizations)"
after "guaranteed".
(2) Section 1308(c) is amended by adding after paragraph (4) the
following new paragraJ?h:
" ( 5) Any reference m this title (other than in this subsection and
in subsection (d)) to a loan guarantee under this title does not include
a loan guarantee made under this subsection.".
(c) ( 1) Section 1308 (a) ( 1} (A) is amended by striking out "for
similar loans" and subst1tutmg "for loans with similar maturities,
terms, conditions, and security".
( 2) Section 1308 (b) ( 2) (D) is amended by striking out "loans guaranteed under this title" and substituting "marketable obligations of
the United States of comparruble matunties, adjusted to provide for
appropriate administrative charges".
(d) ( 1) The last sentence of section 1303 ( i) is amended( A) by striking "the fiscal year ending June 30, 1974, or
June 30, 1975," and substituting "any fiscal year"; and
(B) by striking "for projects other than those described in
clause ( 1) of such sentence" and substituting "for any project,
with priority being given to projects described in clause (1) of
such sentence".
(2) The last sentence of section 1304(k) (1) is amended(A) by striking "the fiscal year ending June 30, 1974, or
June 30, 1975," and substituting "any fiscal year"; and
(B) by striking "for projects other than those described in
clause (A) of such sentence" and substituting "for any project,
with priority being given to projects described in clause (A) of
such sentence".
(3) The last sentence of section 1304(k) (2) is amended( A) by striking "the fiscal year endmg June 30, 1974, or in
either of the next two fiscal years" and substituting "any fiscal
year"; and
(B) by striking "for projects other than those described in
clause (A) of such sentence" and substituting "for any project,
with priority being given to projects described in clause (A) of
such sentence".
(e) Section 1304(b) (2) (D) is amended by striking out "for such
an organization" and substituting "who will engage in practice
principally for the health maintenance organization".
EMPWYEE HEALTH BENEFITS PLANS

SEc. 110. (a) Section 1310 is amended( 1) by amending subsection (a) to read as follows:
"SEc. 1310. (a) (1) In accordance with regulations which the
Secretary shall Jlrescribe.
"(A) each employer"(i) which IS now or hereafter required during any
calendar quarter to pay its employees the minimum wage
prescribed by section 6 of the Fair Labor Standards Act of
1938 (or would be required to J?ay its employees such wage
but for section 13 (a) of such Act), and
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"(ii) which during such calendar quarter employed an
average number of employees of not less than 25,
shall include in any health benefits plan, and
"(B) any State and each political subdivision thereof which
during any calendar quarter employed an average number of
employees of not less than 25, as a condition of the payment to the
State of funds under section 314 (d), 317, 318, 1002, 1525, or 1613,
shall include in any health benefits plan,
offered to such employees in the calendar year beginning after such
calendar quarter the option of membership in qualified health maintenance organizations which are engaged in the provision of basic
health services in health maintenance organization service areas in
which at least 25 of such employees reside.
"(2) If any of the employees of an employer or State or political
subdivision thereof described in paragraph (1) are represented by a
collective bargaining representative or other employee representative
designated or selected under any law, offer of membership in a qualified
health maintenance organizatiOn required by paragraph (1) to be
made in a health benefits plan offered to such employees (A) shall first
be made to such collective bargaining representative or other employee
representative, and (B) if such offer is accepted by such representative, shall then be made to each such employee.";
(2) by amending paragraphs (1) and (2) of subsection (b)
to read as follows :
" ( 1) one or more of such organizations provides basic health
services (A) without the use of an individual practice association
and (B) without the use of contracts (except for contracts for
unusual or infrequently used services) with health professionals,
and
" ( 2) one or more of such organizations provides basic health
services through (A) an individual practice association (or associations), (B) health professionals who have contracted with the
health maintenance organization for the provision of such serve
ices, or (C) a combination of such association (or associations)
or health professionals under contract with the organization,";
( 3) by striking out the last sentence of subsection (c) ; and
( ~) by adding after subsection (d) the following new subsectiOns:
"(e) (1) Any employer who knowingly does not comply with one or
more of the requirements of subsection (a) shall be subject to a civil
penalty of not more than $10,000. If such noncompliance continues, a
civil penalty may be assessed and collected under this subsection for
each thirty-day period such noncompliance continues. Such penalty
may be assessed by the Secretary and collected in a civil action brought
by the United States in a United States district court.
"(2) In any proceeding by the Secretary to assess a civil penalty
under this subsection, no penalty shall be assessed until the employer
charged shall have been given notice and an opportunity to present
its views on such charge. In determining the amount of the penalty,
or the amount agreed upon in compromise, the Secretary shall consider
the gravity of the noncompliance and the demonstrated good faith of
the employer charged in attempting to achieve rapid compliance after
notification by the Secretary of a noncompliance.
"(3) In any civil action brought to review the assessment of a civil
penalty assessed under this subsection, the court shall, at the request
of any party to such action, hold a trial de novo on the assessment
of such civil penalty and in any civil action to collect such a civil
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penalty, .the court shall, at the request of any party to such action,
hold a trial de novo on the assessment of such civil penalty unless in
a prior civil action to review the assessment of such penalty the court
held a trial de novo on such assessment.
"(f) For purposes of this section, the term 'employer' does not
include (1) the Government of the United States, the government of
the District of Columbia or any territory or possession of the United
States, a State or any political subdivision thereof, or any agency or
instrumentality (including the United States Postal Service and
Postal Rate Commission) of any of the foregoing; or (2) a church,
convention or association of churches, or any organization operated,
supervised or controlled by a church, convention or association of
churches which organization (A) is an organization described in section 501(c) (3) of the Internal Revenue Code of 1954, and (B) does
not discriminate (i) in the employment, compensation, promotion, or
termination of employment of any personnel, or (ii) in the extension
of staff or other privileges to any physician or other health personnel,
because such persons seek to obtain or obtained health care, or
participate in providing health care, through a health maintenance
organization.
"(g) If the Secretary, after reasonable notice and opportunity for
hearing to a State, finds that it or any of its political subdivisions
has failed to comply with one or more of the requirements of subsection (a), the Secretary shall terminate payments to such State
under sections 314(d), 317, 318, 1002, 1525, and 1613 and notify the
Governor of such 'State that further payments under such sections will
not be made to the State until the Secretary is satisfied that there will
no longer be any such failure to comply.
"(h) The duties and functions of the Secretary, insofar as they
involve making determinations as to whether an organization is a
qualified health maintenance organization within the meaning of subsection (d), shall be administered through the Assistant Secretary for
Health and in the Office of the Assistant Secretary for Health, and
the administration of such duties and functions shall be integrated
with the administration of section 1312 (a).".
(b) Section 8902 of title 5, United States Code, relating to Federal
employee health insurance, is amended by adding at the end thereof
the following new subsection:
·
"(I) The Commission shall contract under this chapter for a plan
described in section 8903 ( 4) of this title with any qualified health
maintenance carrier which offers such a plan. For the purpose of this
subsection, 'qualified health maintenance carrier' means any qualified
carrier which is a qualified health maintenance organization within
the meaning of section 1310 (d) ( 1) of title XIII of the Public Health
Service Act (42 U.S.C. 300c-9(d) ).".
ENFORCEMENT REQUIREMENTS

SEc. 111. (a) Section 1312(a) is amended by striking out all of the
section following paragraph (3) and substituting the following: "the
Secretary may take the action authorized by subsection (b)."
(b) Section 1312 (b) is amended to read as follows:
"(b) (1) If the Secretary makes, with respect to any entity which
provided assurances to the Secretary under section 1310(d) (1), a
determination described in subsection (a), the Secretary shall notify
the entity in writing of the determination. Such notice shall specify
the manner in which the entity has not complied with such assurances
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and direct that the entity initiate (within 30 days of the date the notice
is issued by the Secretary or within such longer period as the Secretary determines is reasonable) such action as may be necessary to
bring (within such period as the Secretary shall prescribe) the entity
into compliance with the assurances. If the entity fails to initiate
corrective action within the period prescribed by the notice or fails
to comply with the assurances within such period as the Secretary
prescribes (A) the entity shall not be a qualified health maintenance
organization for purposes of section 1310 until such date as the Secretary determines that it is in compliance with the assurances, and (B)
each employer which has offered membership in the entity in compliance with section 1310, each lawfully recognized collective bargaining representative or other employee representative which represents
the employees of each such employer, and the members of such entity
shall be notified by the entity that the entity is not a qualified health
maintenance organization for purposes of such section. The notice
required by clause (B) of the preceding sentence shall contain, in
readily understandable language, the re.asons for the determination
that the entity is not a qualified health maintenance organization. The
Secretary shall publish in the Federal Register each determination
referred to in this paragraph.
"(2) If the Secretary makes, with respect to an entity which has
received. a grant, contract, loan, or loan guarantee under this title, a
determination described in subsection (a), the Secretary may, in addition to any other remedies available to him, bring a civil action in the
United States district court for the district in which such entity is
located to enforce its compliance with the assurances it furnished
respecting the provision of basic and supplemental health services or
its organization or operation, as the case may be, which assurances
were made in connection with its application under this title for the
grant, contract. loan, or loan guarantee.".
(c) Section 1312 is amended by adding at the end the following new
subsection:
·
" (c) The Secretary, acting through the Assistant Secretary for
Health, shall administer subsections (a) and (b) in the Office of the
Assistant Secretary for Health.".
HMO'S AND FEDERAL HEAJ,TH BENEFITS PROGRAMS

SEC. 112. Section 1307 (d) is amended by adding after and below
paragraph (2) the following new sentence: "An entity which provides
health services to a defined population on a prepaid basis and which
has members who are enrolled under the health benefits program
authorized by chapter 89 of title 5, United States Code, may be considered as a health maintenance organization for purposes of receiving
assistance under this title if with respect to its other members it provides health services in accordance with section 1301 (b) and is
organized and operated in the manner prescribed by section 1301(c).".
EXTENSIONS AND AUTHORIZATIONS

SEc. 113. (a) Section 1304 ( j) is amended ( 1) by striking out
"Sept':n:ber 30, 1976" and substituting "September 30, 1978", and (2)
by str1kmg out "September 30, 1977" and substituting "September 30
~~~

'

~b) Subsection (d) of section 1305 is amended to read as follows:

' (d) No loan may be made or guaranteed under this section after
September 30, 1980.".
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(c) Section 1309 (a) is amended(1) by striking out "and" after "1975,",
(2) by inserting after "1976" the following:", $45,000,000 for
the fiscal year endiJ!g September 30, 1977, and $45,000,000 for the
fiscal year ending September 30, 1978",
(3) by striking out "ending June 30, 1977" and substituting
"endmg September 30, 1977", and
( 4) by striking out "$85,000,000" the first time it occurs and
substituting "$40,000,000", and by striking out "$85,000,000" the
second time it occurs and substituting "$50,000,000".
RESTRICTIVE STATE LAWS

SEc. 114. Section 1311 is amended by adding at the end the followinR new subsection :
(c) The Secretrury shall, within 6 months after the date of the
enactment of this subsection, develop a digest of State laws, regulations, and practices pertaining to development, establishment, and
operation of health maintenance or.ganizations which shall be updated
at least quarterly and relevant sectiOns of which shall be provided to
the Governor of each State annually. Such digest shall indicate which
State laws, regulations, and practices appear to be inconsistent with the
operation of this section. The Secretrury shall also insure that appropriate legal consultative assistance is available to the States for the
purpose of complying with the provisions of this section."
PROGRAM EVALUATION BY THE COMPTROLLER GENERAL

SEc. 115. So much of section 1314(a) as precedes paragraph (1)
thereof is amended to read as follows :
"SEc. 1314. (a) The Comptroller General shall evaluate the operations of at least ten or one-half (whichever is greater) of the health
maintenance organizations for which assistance was provided under
sections 1303, 1304, and 1305, and which, by December 31, 1976, have
been designated by the Secretary under section 1310(d) as qualified
health maintenance organizations. The Comptroller General shall
report to the Congress the results of the evaluation by June 30, 1978.
Such report shall contain findings-".
ADMINISTRATION OF PROGRAMS

SEc. 116. Title XIII is amended by adding after section 1315 the
following new section :
"ADMINISTRATION OF PROGRAM

"SEc. 1316. The Secretary shall administer this title (other than
sections 1310 and 1312) through a single identifiable administrative
unit of the Department.".
CONFORMING AMENDMENTS

SEc. 117. (a) Section 1532(c) is amended by adding the following
sentence at the end thereof : "The criteria established by any health
systems agency or State Agency under paragraph (8) shall be consistent with the standards and procedures established by the Secretary
under section 1306(c) of this Act.".
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~b}(1) Paragraph (6) of section 1302 is amended to rea~ as fol~ow~:
' (6) The term 'health systems agency' means an entity whiCh IS
designated in accordance with section 1515 of this Act.".
(2) Paragraph (7) of section 1302 is amended by- .
(A) striking "section 314(a) State health planmng agency
whose section 314(a) plan" and substituting "State health planning and development agency which"; and
(B) striking "section 314(b) areawide health planning agency
whose section 314(b) plan", and substituting "health systems
agency designated for a health service area which".
(3) Paragraph (1) of section 1303(b) is amended by striking "section 314(b) areawide health planning agency (if any) whose section
314(b) plan" and substituting "each health systems agency designated
for a health service area which".
( 4) Paragraph ( 1) of section 1304 (c) is amended by striking "section 314(b) areawide health planning agency (if any) whose section
314(b) plan" and substituting "each health systems agency designated
for a health service area which".
( 5) Section (b) ( 5) of section 1306 is amended to read as follows:
" ( 5) each health systems agency designated for a health service
area which covers (in whole or in part) the area to be served by
the health maintenance organization for which such application
is submitted:".
( 6) Subsection (c) of section 1306 is amended by striking "section
314(b) areawide health planning agencies and section 314(a) State
health planning agencies" and substituting "health systems agencies".
EFFECTIVE DATES

SEc. 118. (a) Except as provided in subsection (b), the amendments made by this title shall take effect on the date of the enactment
of this Act.·
(b) (1) The amendments made by sections 101, 102, 103, 104, and
106 shall (A) apply with respect to grants, contracts, loans, and loan
guarantees made under sections 1303, 1304, and 1305 of the Public
Health Service Act for fiscal years beginning after September 30,
1976, (B) apply with respect to health benefit plans offered under
section 1310 of such Act after such date, and (C) for purposes of section 1312 take effect October 1, 1976.
( 2) Subsection (d) of section 1301 of the Public Health Service
Act (added by section 103 (b) of this Act) shall take effect with
respect to fiscal years of health maintenance organizations beginning
on or after the date of the enactment of this Act.
(3) The amendments made by section 107 shall apply with respect
to grants, contracts, loans, and loan guarantees made under sections
1303, 1304, and 1305 of the Public Health Service Act for fiscal years
beginning after September 30, 1976.
(4) The amendments made by sections 109(a) (1) and 109(c) shall
apply with respect to loan guarantees made under section 1305 of the
Public Health Service Act after September 30, 1976.
( 5) The amendment made by section 109 (e) shall apply with respect
to projects assisted under section 1304 of the Public Health Service
Act after September 30, 1976.
(6) The amendments made by paragraphs (1) and (2) of section
llO(a) shall apply with respect to calendar quarters which begin
after the date of the enactment of this Act.
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(7) The amendments made by paragraphs (3) 'and (4) of section
110 shall apply with respect to failures of employers to comply with
section 1310(a) of the Public Health Service Act after the date of the
enactment of this Act.
(8) The amendment made by section 111 shall apply with respect
to determinations of the Secretary of Health, Education, and Welfare
described in section 1312 (a) of the Public Health Service Act and
made after the date of the enactment of this Act.
TITLE II-AMENDMENTS TO SOCIAL SECURITY ACT
MEDICARE AMENDMENTS

SEc. 201. (a) Section 187·6 (b) of the Social Security Act is amended

to read as follows:
"(b) (1) The term 'health maintenance organization' means a legal
entity which provides health services on a prepayment basis to individuals enrolled with such organizations and which'' (A) provides to its enrollees who are insured for benefits
under parts A and B of this title or for benefits under part B
alone, through institutions, entities, and persons meeting the
applicable requirements of section 1861, all of ·the services and
benefits covered under such parts (to the extent applicable under
subparagraph (A) or (B) of subsection (a) (1)) which are available to individuals residing in the geographic area served by the
organization;
''(B) provides such services in the manner prescribed by section 1301 (b) of the Public Health Service Act, except thrut solely
:for the purposes of this section" ( i) the term 'basic health services' and references thereto
shall be deemed to refer to the services and benefits included
under parts A and B of this title;
" ( ii) the organization shall not be required to fix the basic
health se,rvices payment undBr a oommunity rating system;
" (iii) the, additional nominal payments authorize,d by section 1301 (b) ( 1) (D) of such Act shall not exceed the, limits
applicable, unde,r subsection (g) of this se,ction; and
" ( iv) payment for basic health se,rvice,s provided by the
organization to its e,nrollees under this section or for services such enrolle,es receive other than through the organization shall he, made as provided for by .this title;
.
"(C) is organized and operated in the manner prescn'bed by
section 1301 (c) of the Public He,alth Service Act, except that
sole,ly for the, purpose,s of this section" ( i) the, term 'basic health services' and reference,s thereto
shall be doomed to rder to the services and 'benefits included
undBr parts A and B of this title;
" ( ii) the organization shall _not be reimbu~d fo: the co~t
of reinsurance except as perm1tte,d by subsectiOn (I) of this
se,ction; and
" (iii) the organization shall have 'an open enrollment
pe,riod as provide,d for in subsection (k) of this section.
"(2) (A) The duties a_nd ~unctions of the Secretary, ins?far: as t?ey
involve making determinatiOns as to whether an orgamzatlon IS a
'health maintenance organization' within the meaning of paragraph
(1), shall be administered through the Assistant Secretary for Hea~th
and in the Office of the Assistant Secretary for Health, and the admm-
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istration of such duties and functions shall be integrated with the
administration of section 1312 (a) and (b) of the Public Health Service Act.
"(B) Except as provided in subparagraph (A), the Secretary shall
administer the provisions of this section through the Commissioner
of Social Security.".
(b) Section 1876 (h) of such Act is amended to read as follows:
"(h) (1) Except as provided in paragraph (2), each health maintenance organization with which the Secretary enters into a contract
under this section shall have an enrolled membership at least half of
which consists of individuals who have not attained age 65.
"(2) The Secretary may waive the requirement imposed in paragraph (1) for a period of not more than three years from the date a
health maintenance organization first enters into an agreement with
the Secretary pursuant to subsection ( i), but only for so long as such
organization demonstrates to the satisfaction of the Secretary by the
submission of its plan for each year that it is making continuous efforts
and progress toward compliance with the provisions of paragraph
(1) within such three-year period.".
· (c) Section 1876(i) (6) (B) of such Act is amended by striking out
" (other than those with respect to out-of-area services)" and inserting
in lieu thereof " (other than costs with respect to out-of-area services
and, in the case of an organization which has entered into a risksharing contract with the Secretary pursuant to paragraph (2) (A),
the cost of providing any member with basic health services the aggregate value of which exceeds $5,000 in any year)".
(d) Section 1876 is amended by adding at the end thereof the
following·
"(k) Each health maintenance organization with which the Secretary enters into a contract under this section shall have an open enrollment period at least every year under which it accepts up to the limits
of its capacity and without restrictions. except as may be authorized
in rl:'gulations, individuals who are eligible to enroll under subsection
(d) in the order in which they apply for enrollment (unless to do so
would result in failure to meet the requirements of subsection (h) )
or would result in enrollment of enrollees substantially nonrepresentative, ·as determined in accordance with regulations of the Secretary,
of the population in the geographic area served by such health maintenance organization.".
(e) The amendments made by this section shall be effective with
respect to contracts entered into between the Secretary and health
maintenance organizations under section 1876 of the Social Security
Act on and after the first day of the first calendar month which begins
more than 30 days after the date of enactment of this Act.
MEDICAID AMENDMENTS

SEc. 202. (a) Section 1903 of the Social Security Act is amended by
adding at the end thereof the following new subsection:
"(m) (1) (A) The term 'health maintenance organization' means a
legal entity which provides health services to individuals enrolled in
such organization and which"(i) provides to its enrollees who are eligible for benefits under
this title the services and benefits described in paragraphs (1),
(2), (3), (4) (C), and (5) of section 1905, and, to the extent
required by section 1902(•a) (13) (A) (ii) to be provided under a
State plan for medical assistance, the services and benefits
described in paragraph (7) of section 1905(a);
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" (ii) provides such services and benefits in the manner prescribed in section 1301 (b) of the Public Health Service Act
(except that, solely :for purposes of this paragraph, the term 'basic
health services' •and references thereto, when employed in such
section, shall be deemed to refer to the services and benefits
described in paragraphs (1), (2), (3), (4) (C), and (5) of section
1905(a), ·and, to the extent required by section 1902(a) (13) (A)
( ii) to ·be provided under a State plan :for medical assistance, the
services and benefits described in paragraph (7) of section 1905
(a)); and
"(iii) is organized and operated in the manner prescribed by
section 1301 (c) of the Public Health Service Act (except that
solely :for purposes of this paragraph, the term 'basic health services' and references thereto, when employed in such section shall
be deemed to refer to the services and benefits described in section
1905 (a) (1), (2), (3), (4) (C), and (5),andtotheextentrequired
by section 1902(a) (13) (A) (ii) to be provided under a State plan
:for medical assistance, the services and benefits described in paragraph (7) of section 1905(a) ).
"(B) The duties and :functions of the Secretary, inso~ar as they
involve making determinations as to whether an organization is a
health maintenance organization within the meaning of subparagraph
(A), shall be -administered through the Assistant Secretary :for Health
and in the Office of the Assistant Secretary :for Health, and the administration of such duties and :functions shall be integrated with the
administration of section 1312 (a) and (b) of the Public Health
Service Act.
"(2) (A) Except as provided in subparagraphs (B) ·and (C), no
payment shall be made under this title to a State with respect to
expenditures incurred by it for payment for services provided by any
entity"(i) which is responsible :for the provision of" (I) inpatient hospital services and any other service
described in paragraph (2), (3), (4), (5), or (7) of section
1905(a),or
"(II) any three or more of the services described in such
paragraphs,
when payment :for such services is determined under a prepaid
capitation risk basis or under any other risk basis;
" ( ii) which the Secretary (or the State as authorized by paragraph (3)) has not determined to be a health maintenance organization as defined in paragraph (1); and
" (iii) more than one-half of the membership of which consists
o:f individuals who are jnsured under parts A and B of title
XVIII or recipients of benefits under this title.
"(B) Subparagraph (A) does not apply with respect to payments
under this title to a State with respect to expenditures incurred by it
for payment for services provided by an entity which" ( i) (I) received a grnnt of at least $100,000 in the fiscal year
ending June 30,1976, under section 319(d) (1) (A) or 330(d) (1)
of the Public Health Service Act, aud (II) :for the period beginning .Tuly 1, 1976, and ending on the expiration of the peroid
:for which payments are to be made under this title has been the
recipient of a grant under either such section; and

'
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"(II) provides to its enrollees, on a prepaid capitation risk
basis or on any other risk basis, all of th~ services and benefits
described in paragraphs (1), (2), (3), (4) (C), and (5) of section
1905(a) and, to the extent required by section 1902(a) (13) (A)
( ii) to be provided under a State plan for medical assistance, the
services and benefits described in paragraph (7) of such section;
or
" ( ii) is a nonprofit primary health care entity located in a rural
area (as defined by the Appalachian Regional Commission)"(I) which received in the fiscal year ending June 30,1976,
at least $100,000 (by grant, subgrant, or subcontract) under
the Appalachian Regional Development Act of 1965, and
"(II) for the period beginning July 1, 1976, and ending on
the expiration of the period for which payments are to be
made under this title either has been the recipient of a grant,
subgrant, or subcontract under such Act or has provided services under a contract (initially entered into during a year in
which the entity was the recipient of such a grant, subgrant,
or subcontract) with a State agency under th1s title on a prepaid capitation risk basis or on any other risk basis; or
"(iii) which has contracted with the single State agency for the
provision of services (but not including inpatient hospital services) to persons eligible under this title on a prepaid risk basis
prior to 1970.
"(C) Subparagraph (A) (iii) shall not apply with respect to
payments under this title to a State with respect to expenditures
incurred by it for payment for services by an entity during the
three-year period beginning on the date of enactment of this subsection or beginning on the date the entity enters into a contract
with the State under this title for the provision of health services
on a prepaid risk basis, whichever occurs later, but only if the
entity demonstrates to the satisfaction of the Secretary by the
submission of plans for each year of such three-year period that
it is making continuous efforts and progress toward achieving
compliance with subparagraph (A) (iii).
"(3) A State may, in the case of an entity which has submitted an
application to the Secretary for determination that it is a health maintenance organization within the meaning of paragraph (1) and for
which no such determination has been made within 90 days of the submission of the application, make a provisional determination for the
purposes of this title that such entity is such a health maintenance
organi~ation. Such provisional determination shall remain in force
until such time as the Secretary makes a determination regarding the
entity's qualification under paragraph (1).".
(b) The amendment made by subsection (a) shall apply with
respect to payments under title XIX of the Social Security Act to
States for services provided(!) after the date of enactment of subsection (a) under contracts under such title entered into or renegotiated after such date,
or
(2) after the expiration of the 1-year period beginning on such
date of enactment,
whichever occurs first.

"'
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TITLE III-MISCELLANEOUS AMENDMENTS
CENTER FOR HEALTH SERVICES POLICY ANALYSIS

SEc. 301. Section 305(d) (1J of the Public Health Service Act is
amended (1) by striking out 'two national special emphasis centers"
and substituting "three national special emphasis centers", (2) by
striking out "and one" and substituting "one", and (3) by inserting
before the last close parenthesis a semicolon and the following: "and
one of which (to be designated as the Health Services Policy Analysis
Center) shall focus on the develoJ?ment and evaluation of national
policies with respect to health serviCes, including the development of
health maintenance organizations and other forms of group practice,
with a view toward improving the efficiencies of the health services
delivery system".
HOME HEALTH EXTENSION

SEc. 302. (a) Section 602(a) (5) of Public Law 94-63 is amended by
inserting", $2,000,000 for the period July 1, 1976, through September 30, 1976, $8,000,000 for the fiscal year ending September 30, 1977"
after "1976".
(b) Section 602 (b) ( 4) of Public Law 94-63 is amended by inserting
", $1,000,000 for the period July 1, 1976, through September 30, 1976,
and $4,000,000 for the fiscal year ending September 30, 1977" after
"1976".
EXTENSION OF REl'ORTING DATE

SEc. 303. Section 603(b) of Public Law 94-63 is amended by striking "Within one year" and substituting "Not later than 2 years".
TECHNICAL

SEc. 304. Section 514(a) of the Federal Food, Drug, and Cosmetic
Act is amended by redesignating paragraphs (4) and (5) as paragraphs (3) and (4),respectively.

Speaker of the House of Representatives.
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