The original documents are located in Box 60, folder “10/8/76 HR3954 Defense Medical
Personnel Malpractice Liability Protection Act” of the White House Records Office:
Legislation Case Files at the Gerald R. Ford Presidential Library.

Copyright Notice
The copyright law of the United States (Title 17, United States Code) governs the making of
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United
States of America his copyrights in all of his unpublished writings in National Archives collections.
Works prepared by U.S. Government employees as part of their official duties are in the public
domain. The copyrights to materials written by other individuals or organizations are presumed to
remain with them. If you think any of the information displayed in the PDF is subject to a valid
copyright claim, please contact the Gerald R. Ford Presidential Library.

Exact duplicates within this folder were not digitized.



LA

vt {:*J

oy

(b

o T 4

4

Digitized from Box 60 of the White House Records Office Legislation Case Files at the GTaliﬁﬁord Presidential Library

3

THE WHITE HOUSE ACTION

WASHINGTON Last Day: October 12
October 4, 1976

MEMORANDUM FOR THE PRESIDENT
FROM: JIM CANNONMW
SUBJECT: H.R. 3954 - Defense Medical Personnel

Malpractice Liability Protection Act

Attached for your consideration is H.R. 3654, sponsored
by Representative Gonzalez.

The enrolled bill would extend protection against medical
malpractice suits to medical personnel of the armed

forces, Department of Defense, CIA, the National Guard,

and NASA. This protection would cover physicians, dentists,
nurses, pharmacists, paramedicals, and other medical
support personnel while acting within the scope of their
official duties. Except for the National Guard, the

bill would make the Federal Tort Claims Act the exclusive
remedy for injuries rising from malpractice by medical
personnel.

A detailed discussion of the provisions of the enrolled
bill is provided in OMB's enrolled bill report at Tab A.

OMB, Max Friedersdorf, Counsel's Office (Kilberg), NSC
and I recommend approval of the enrolled bill.

RECOMMENDATION

That you sign H.R. 3654 at Tab B.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0CT 2 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 3954 - Defense
Medical Personnel Malpractice
Liability Protection Act
Sponsor - Rep. Gonzalez (D) Texas

- Last Day for Action

October 12, 1976 - Tuesday

Purpose

Protects from individual liability certain medical
personnel of the Department of Defense, the armed
forces, the Central Intelligence Agency, the National
Guard, and the National Aeronautics and Space
Administration, while they are acting within the
scope of their official duties.

Agency Recommendations

Office of Management and Budget Approval
Department of Defense Approval
National Aeronautics and Space Approval
Administration

Central Intelligence Agency Approval
Department of Transportation Approval

Civil Service Commission Approval
Department of Justice Defers to other

agencies

Discussion

There has been general agreement among Executive
Branch agencies for some time that protection of
medical personnel from individual malpractice
suits is desirable. The precedent for protecting



government medical personnel, acting within the
scope of their employment, from personal liability
for medical malpractice was established in 1965 when
this protection was provided to Veterans Admini-
stration employees. Similar legislation extended
this coverage to medical personnel of the Public
Health Service in 1970. The Foreign Relations
Authorization Act which you approved on July 12,
1976, further extended this protection to employees
of the Department of State, including the Agency
for International Development.

. This enrolled bill would extend protection against

medical malpractice suits to medical personnel of
the armed forces, Department of Defense, the

Central Intelligence Agency, the National Guard,

and the National Aeronautics and Space Administration.
This protection would cover physicians, dentists,
nurses, pharmacists, paramedicals, and other medical
support personnel while acting within the scope of
their official duties. With the exception of the
National Guard, the protection H.R. 3954 would
provide is essentially the same as the protection
now provided to Veterans Administration, Public
Health Service, and State Department employees.

The bill would make claims against the United

States under the Federal Tort Claims Act the only
legal recourse available to claimants seeking
remuneration for injury or death allegedly resulting
from medical malpractice. For the National Guard,
the bill would make an individual medical malpractice
liability incurred by a Guard member, acting within
the scope of his duties and while engaged in certain
training exercises, the liability of the United
States.

The Department of the Air Force, on behalf of the
Department of Defense, recommends approval of

H.R. 3954. 1In its enrolled bill letter, the

Air Force states that the protection which H.R. 3954
would provide would have a positive impact upon

the operation of Defense's medical program. The
letter notes that the enrolled bill would alleviate



anxiety on the part of Defense medical personnel
and would also enhance the Department's ability
to recruit and retain these highly skilled

personnel.

Paul H. O'Neill
Acting Director

Enclosures



OFFICE OF THE SECRETARY
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O\WTIOY,

DEPARTMENT OF THE AIR FORCE
WASHINGTON, D.C. 20330

1 0CT 1975

Dear Mr. Director:

Reference is made to your request to the Secretary of
Defense for the views of the Department of Defense with

- respect to H.R. 3954, 94th Congress, an enrolled bill "To

provide for an exclusive remedy against the United States
in suits based upon medical malpractice on the part of
medical personnel of the armed forces, the Defense Depart=-
ment, the Central Intelligence Agency, and the National
Aeronautics and Space Administration, and for other
purposes." The Secretary of Defense has delegated the
Department of the Air Force the responsibility for
expressing the views of the Department of Defense.

The purpose of H.R. 3954 is to provide personal
financial liability protection for military and civilian
medical personnel of the Department of Defense, the Central
Intelligence Agency, the National Aeronautics and Space
Administration, the Coast Guard, and the National Guard.
Except with respect to the National Guard, the bill would
make the Federal Tort Claims Act the exclusive remedy for
injuries arising from malpractice by medical personnel
acting within the scope of their duties for the Department
of Defense.

H.R. 3954 would require the Attorney General to
defend or settle any legal action for malpractice against
Department of Defense medical personnel individually, and
authorize removal of such actions from State courts to the
appropriate United States District Court. 1In addition,

- the Secretary of Defense is granted authority to hold

harmless or provide liability insurance for any Department
of Defense medical personnel in malpractice situations

uﬁﬁ@

%,
N3

7276.191°



where a remedy under the Federal Tort Claims Act would be
precluded, e.g., instances arising in foreign countries
or while the personnel involved are on detail to civilian
institutions for training purposes. Similar protection
would be accorded medical personnel of the Central
Intelligence Agency, National Aeronautics and Space
Administration, and the Coast Guard.

The protection accorded National Guard medical
personnel, however, is somewhat different since they
remain employees of the various States except when called
into active federal service. Despite being paid by the
United States during drills and summer camp, Guard
personnel are thus not encompassed by the provisions
of the Federal Tort Claims Act. Members of other
reserve components are covered by the Act while in a
training status. Consequently, H.R. 3954 seeks to
provide equivalent protection for Guard medical personnel
by indemnifying them against any judgment, costs, or
legal fees incurred by defending against malpractice suits
arising out of their performance of federally mandated
training. This provision is not applicable to claims
arising while National Guard medical personnel are
performing duty at the call of the respective Governor
in their State capacity.

The Department of Defense anticipates this bill
having a positive impact upon the operation of our medical
facilities. It should provide our medical personnel a
degree of protection from personal financial liability
equivalent to that derived from medical malpractice
insurance. Such insurance is often either unavailable
or prohibitively expensive for the military practioner.
This protection should alleviate considerable anxiety on
the part of Department of Defense medical personnel with
respect to their financial liability and thus increase

recruiting and retention rates for these highly skilled
individuals.



The enactment of H.R. 3954 will be advantageous to
the Department of Defense. For this reason, the Department
of the Air Force, on behalf of the Department of Defense,
recommends that the President sign this enrolled bill into
law.

The approval of this enactment will cause no apparent
increase in budgetary requirements of the Department of
Defense.

This report has been coordinated within the Department
of Defense in accordance with procedures prescribed by the
Secretary of Defense.

Sincerely,

Nba, Gk

Nita Ashcraft |
Assistant Secretary of the Air !-'orce
Manpower and Reserve Affairs

Honorable James T. Lynn

Director

Office of Management and
Budget
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National Aeronautics and
Space Administration

Washington, D.C.
20546

Office of the Administrator 0 CT 1 1976

Director

Office of Management and Budget
Executive Office of the President
Washington, DC 20503

Attention: Assistant Director
for Legislative Reference

Subject: Enrolled Enactment report on H.R. 3954, 94th Congress

This is an Enrolled Enactment report on H.R. 3954, "To provide
for an exclusive remedy against the United States in suits
based upon medical malpractice on the part of medical per-
sonnel of the armed forces, the Defense Department, the Central
Intelligence Agency, and the National Aeronautics and Space
Administration, and for other purposes." It is submitted pur-
suant to Mr. James M. Frey's memorandum of September 29, 1976.

In general, the Bill would immunize medical personnel in the
Department of Defense, the Central Intelligence Agency, the
National Aeronautics and Space Administration, and the National
Guard in certain instances, from individual liability in mal-
practice suits arising from actions taken within the scope of
their official duties.

Section 3 of the measure would amend title III of the National
Aeronautics and Space Act of 1958, as amended, by adding a new
section 307. This new section, which is virtually identical
to the DOD portion of the Bill, would have the effect of
relieving NASA's medical and paramedlcal personnel from risk
of medical malpractlce suits and from the financial burden of
maintaining insurance to cover that risk. This important
protection is secured by prov1d1ng that the exclusive remedy
for personal injuries arising out of the performance of medical,
dental, or related health care functions by NASA medical per-
sonnel would be a claim against the United States under the
provisions of the Federal Tort Claims Act.

NASA currently has about one hundred civil servants who perform
such medical services in the course of their official duties.
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Approval of the Enrolled Bill would not have any adverse cost
impact on this agency.

Accordingly, the National Aeronautics and Space Administration
recommends that the President approve the Enrolled Bill

Lo

James C. Fletcher
Administrator



CENTRAL INTELLIGENCE AGENCY
WASHINGTON, D.C. 20505

1 October 1976

Mr. James M. Frey

Assistant Director for Legislative Reference
Office of Management and Budget
Washington, D. C. 20503

Dear Mr, Frey:

This is in response to your request for this Agency's views
and recommendations on Enrolled Bill H, R, 3954, to provide
medical malpractice protection for personnel of the Department
of Defense and the Central Intelligence Agency and for other
purposes.

This Enrolled Bill has the full support of the Central
Intelligence Agency. This Agency worked to include CIA personnel
within the provisions of this Bill, and strongly urges the President
to sign it into law.

Sincerely,

Za

Gé&drge Bush
Director

p @
%, X
WNzNE>

7276-191°




THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

SEP 30 1976

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Mr, Lynn:

Reference is made to your request for the views of the
Department of Transportation concerning H.R. 3954, an enrolled
bill )

"To provide for an exclusive remedy against the
United States in suits based upon medical malpractice
on the part of medical personnel of the armed forces,
the Defense Department, the Central Intelligence
Agency, and the National Aeronautics and Space
Administration, and for other purposes.”

The enrolled bill adds a new section 1089 to chapter 55 of
title 10, United States Code, to provide an exclusive remedy
against the United States for damages or personal injury
caused by the negligent or wrongful act or omission of any
physician, dentist, nurse, pharmacist,  or paramedical or
other supporting personnel of the armed forces, the Department
of Defense, or the Central Intelligence Agency in the perfor-
mance of medical, dental, or related health care functions
while acting within the scope of his duties or employment.
The bill specifically provides for Coast Guard medical
personnel when the Coast Guard is not operating as a service
in the Navy. Other provisions concern medical personnel of
the National Guard and the National Aeronautical and Space
Administration.

The purpose of the legislation is to immunize medical personnel
from individual liability in malpractice suits arising from
actions within the scope of their official duties. Currently,
medical personnel are immune from individual liability in

cases arising from the treatment of active duty military
personnel. However, in cases involving the treatment of
military dependents and retirees, the issue of individual
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liability of the attending medical personnel remains open to
question. H.R. 3954 will resolve that question by providing
an exclusive remedy against the United States under sections
1346 (b) and 2672 of title 28, United States Code.

This Department supports the enrolled bill and recommends

that the President sign it.
Sincerely, Q

william T. Coleman, Jr.



UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415

CHAIRMAN October 1, 1976

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D.Ce 20503

Attention: Assistant Director for
Legislative Reference

Dear<Mr. Lynn:

This is in reply to your request for the views of the Civil Service
Commission on enrolled bill HeRe 3954, "To provide for an exclusive
remedy against the United States in suits based upon medical malpractice
on the part of medical personnel of the armed forces, the Defense
Department, the Central Intelligence Agency, and the National Aeronautics
and Space Administration, and for other purposes."

The bill extends to the medical personnel of the agencies named in the
title, including the Coast Guard, immunity from civil suit and personal
liability for acts of alleged medical malpractice performed while acting
within the scope of their employment. The bill also provides a grant of
authority to the Secretary of Defense to hold harmless or provide
insurance coverage for persomnel performing medical or medically-related
services for the armed forces where the provisions of the Federal Tort
Claims Act may not be applicable although the person is acting within the
scope of his office or employment,

The Commission notes that medical persomnel of the Veterans Administration
and Public Health Service have had malpractice protection for some time
and that State Department and A.I.D. medical personnel were covered by
legislation in this Congress, Although we would prefer general
legislation extending personal liability protection to all Federal
employees, or at least that medical malpractice protection be extended to
all Government medical personnel, we support this legislation as a further
step toward that goal and because we recognize that in this area the need
for protection is greatest and that recruitment and retention of medical
personnel are especially dependent on the availability of this protection.

s




Accordingly, the Commission recommends that the President sign enrolled
bill HeRe 395L.

By direction of the Commission:

Sincerely yours,

AeTinég ' Chaivfnan
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AgSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Pl

Bepartment of Justice
Washington, B.¢. 20530

October 1, 1976

Honorable James T. Lynn

Director, Office of Management
- and Budget

Washington, D. C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a
facsimile of the enrolled bill, H.R. 3954, a bill "to
provide for an exclusive remedy against the United States in
suits based upon medical malpractice on the part of medical
personnel of the armed forces, the Defense Department, the
Central Intelligence Agency and the National Aeronautics and
Space Administration, and for other purposes."

This Act would immunize from civil damage suit medical
personnel of the armed forces, the Defense Department, the
Central Intelligence Agency, and the National Aeronautics
and Space Administration. = The remedy by suit against the
United States under the Federal Tort Claims Act would be
made an exclusive remedy. The Act would also provide that
settlements, judgments and cost of defense of civil damage
suits brought against the medical personnel of the National
Guard would be payable by federal funds.

The Department of Justice favors immunizing the speci-
fied medical personnel from suit and providing that the
remedy under the Federal Tort Claims Act is exclusive. This
same type of protection has previously been accorded legis-
latively to medical personnel of the Veterans Administration,
the Public Health Service and the Department of State. The
medical personnel covered by this Act are entitled to similar
protection.



In regard to the authorization of federal payment of
amounts paid in suits against medical personnel of the
National Guard, the Department of Justice defers to the
Department of Defense. Therefore, in view of the above
comments, the Department of Justice defers to those agencies -
more directly concerned with the subject matter of the bill
as to whether it should receive Executive approval.

Sjncerely,

MICHAEL M. UHLMANN
Assistant Attorney General






AGTION MEMORANDUM WASHINGTON. - .LOG NO.:.

j—o——? Date: October 2 Time: 600pm
FOR ACTION: David Lissy' . - ce (for information): Jack Marsh
, Max Friedersdorf Jim Connor
— Bobbie Kilberg Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: Oc tober 4 Time:noon

SUBJECT:

H.R. 3954-Defense Medical Personnel Malpractice Liability
Protection Act

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Prepare Agenda and Brief

Draft Reply

-X— For Your Comments Drcxﬂ Remarks

REMARKS:

please return to judy johnston,ground floor west wing

No objection

Barry Roth /O/V

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a James M. Cannon
delay in submitting the required material, please For the Prdésident
telephone the Staff Secretary immediately.

-



ALLION MEMORANDUM WASHINGTON', : LOG NO.:.

October 2 Time: 600pm
David Lissy , ce (for information): Jack Marsh
Max Friedersdorﬁdﬂz . Jim Connor
Bobbie Kilberg Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: October 4 Time: noon

SUBJECT:

H.R. 3954-Defense Medical Personnel Malpractice Liability
Protection aAct

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Prepare Agenda and Brief Draft Reply

—X— For Your Comments Draft Remarks

REMARKS:

Please return to judy johnston,ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a James M. Cannon
delay in submitting the required material, please For the Président
telephone the Staff Secretary immediately.,
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Date: October 2 ‘ . Time: 600pm

FOR ACTION: David Lissy / co (for information): Jack Marsh

) . Max Friedersdorf Jim Connor
T Bobbie Kilberg g Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: '0ctober 4 ' Time:noon

SUBJECT:

H.R. 3954-Defense Medical Personnel Malpractice Liability
Protection Act ‘

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Prepare Agenda and Brief Draft Reply

—X— For Your Comments Draft Remarks

REMARKS:

Please return to judy johnston, ground floor west wing
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PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a ° James M. Cannon
delay in submitting the required material, please For the Président
telephone the Staff Secretary immediately, '



MEMORANDUM 5545

NATIONAL SECURITY COUNCIL

October 4, 1976

MEMORANDUM FOR:  JAMES M. CANNON
FROM: Jeanne W. Davis i
SUBJECT: H.R. 3954

The NSC Staff recommends the approval of H. R. 3954 - Defense
Medical Personnel Malpractice Liability Protection Act,



Calendar No. 1199

941H CONGRESS SENATE - ,  Rerort
2d Session ' No. 94-1264

MALPRACTICE PROTECTION FOR DEFENSE AND
OTHER PERSONNEL

SEPTEMBER 20, 1976.—Ordered to be printed

Mr. Byro (of Virginia), from the Committee on Armed Services,
submitted the following

REPORT

[To accompany H.R. 3954]

The Committee on Armed Services, to which was referred the bill
(H.R. 3954) to amend title 10 of the United States Code, to provide for
an exclusive remedy against the United States in suits based upon
medical malpractice on the part of military or civilian medical person-
nel of the armed forces, and for other purposes, having considered the
same, reports favorably thereon with an amendment and recommends
that the bill as amended do pass.

CoMMITTEE AMENDMENT IN THE FORM OF A SUBSTITUTE

The committee amended the bill by striking all after the enacting
clause, substituting new language reflecting changes in the bill and
modifying the title of the bill.

Purrose or THE BIun

The bill is intended to provide, through application of the Federal
Tort Claims Act, protection from individual liability to certain medi-
cal personnel while acting within the scope of their official duties. In
short, defense medical personnel would be immunized from malprac-
tice suits. The bill would eliminate the need of malpractice insurance
for all such medical personnel, including physicians, dentists, nurses,
and other medical support personnel.

Cuaxcers From House VErsiow

The bill as recommended by the Committee differs from the House-
passed version in essentially three ways.

R A
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EXPANSION OF MEDICAL PERSONNEL TO INCLUDE THE CENTRAL INTELLI-

-GENCB AGENCY, THE NATIONAL AERONAUTICS AND SPACE.‘ADMVZINISTRA-
TION AND THE COAST GUARD )

While few in number, medical personnel of the Central Intelligence
Agency (CIA) and the National Aeronautics and Space Administra-
tion (NASA) are confronted with the same risks of malpractice
liability that threaten defense medical personnel, Officials from CIA
and NASA testified before the General Legislation Subcommittee of
the Armed Services Committee urging the inclusion of their respective
agencies in the bill. The Chairman of the Select Committee on Intelli-
gence and the Chairman and Ranking Minority Member of the Aero-
nautical and Space Sciences Committee endorsed the inclusion of these

agencies. o )
The Committee felt that the Coast Guard likewise deserved inclu-
d to clarify such inclusion.

sion in the bill. Language was adopte
PROTECTION FROM MALPRACTICE LIABILITY TO NATIONAL GUARD PERSON-
NEL' WHEN THEY ARE ACTING IN CERTAIN TRAINING EXERCISES
ersonnel while engaged in certain train-
d drill and summer camp are provided
with full indemnification for any malpractice liability. ‘When they are
operating in a federal status as part of the U.S. armed forces, National
Guard medical personnel would be covered through application of the
Federal Tort Claims Act in the same way as medical personnel of the

Department of Defense.
. GERTAIN TECHNICAL AND CLARIFYING AMENDMENTS

National Guard medical p
ing activities such as weeken

A variety of minor language changes were made for the purpose of
accuracy, consistency, or efficiency.

PrinNcipAL EFFECTS OF THE BILL

The bill meets the serious and urgent needs of defense medical per-
sonnel by protecting them fully from any personal liability arising out
of the performance of their official medical duties. This protection 1s
designed to cover all potential financial liability. i

In addition to the changes from the House-passed version, the bill
would have the following principal effects :

Make the Federal Tort Claims Act the exclusive remedy for
injuries arising from malpractice by medical personnel acting
within the scope of their duties for the Department of Defense.

Require the Attorney General to defend or settle any legal ac-
tion for malpractice against defense medical personnel.

‘Authorize the Secretary of Defense to hold harmless or provide
liability insurance for any defense medical personnel in situations
where a remedy under the Federal Tort Claims Act would be pre-
cluded—e.g., when a malpractice claim arises in a foreign country.

LEGISLATIVE HISTORY

This bill provides protection to certain medical personnel for mal-
practice suits by making the Federal Tort Claims Act the exclusive

3

remedy for any claimant. The Federal Tort Claim
1 1y - Th s Act makes th
United States liable for negligence of government employees wher(i
acting within the scope of their employment in the same way that a
ana}t;e‘ rson would be liable under similar circumstances. By mak-
;ng :,d e Federal Tort Claims Act an exclusive remedy, a claimant is
orcl to sue the United States for damages rather than a government
glllnp I;)e):iee in his personal capacity. At least four existing statutes make

e A eral Tort Claims Act an exclusive remedy in order to protect
a ?[er ain class of government employee from personal liability.

- dn 19161 the Government Driver’s Act (Public Law 87-258) made the
edera 'fort Claims Act the exclusive remedy for damages sustained

as_a result of the negligent operation of a motor vehicle by a federal
rntfer aftmg within the scope of his employment. The result was to

g}iq ect federal employees in their individual capacity from tort lia-
i Ili:ly fgésgn from the operation of motor vehicles.

[ » Congress enacted a bill patterned after the Gover
I]r)l:'rll\lr:tr;:tﬁ)(;lt ;vhlghdprpéectled mel(iical personnel of theleVet:3)1“:lllls]’mﬁiltif
I brat or mndividual tort liability from mal ic :
m% .Wl'tihln the scope of their employmeBr’lt (Public Il)f:gvt lgg—gille)n et
. Simi ax('i legislation making the Federal Tort Claims Act the exclu-
Eg‘(as;'grlgei 3;. ft(})lr r;a{)gya(%foelvlvla% enacted in 1970 to immunize medical

‘ e Public Health Service from personal liability arisi
oult'{{[ of performance of their medical duties (Ii)ublicaL;;lvbgi%;é;Slng
yearogflg%c;?%{;’b fi}éeLforgg5(1)¥)<alations Authorization Act of fiscal
) W immunized medical
State Department from iabili ol o of the

: 1 personal liability for medical malpracti
abcI)ili :}g (ia?)sle(il?iaglhﬁs?eeccts t.he%e 501?}-1 statutes are similar, %]%Il)cll? Csttlfffute

: 1 cognized by the common law to obtai legi
lative object of protect in ot Frop onthe legls
in(%iIVii{du; ; capagi?i)eg.c ing certain federal emplqyees from suit in their

-R. 3954 1s modeled after these statutes. It i isi
. ! s. It includes r
;mp]r.ovements to clarify some of the inconsistencies ensf)uls:;elz(()lns %crlld

pé) 1catt(1)orzr (ﬁf the earlier statutes. e

.Senator Thurmond introduced S. 1395 on April 9. 1975 i i
ng(lalﬁggo r?;?iﬁ}}l,e WI?Ii lllrslgroAduceg iél the Hmése arlljd re[;orte.zl. éﬁliiﬁgﬁ}

rmed Services Committ 75
H.R. 3957 passed the House on Jul e 2T, 1975.
21, 1975. Due to time limitati
and the lateness of the current segsio, ittoo acted o 'ons
) ¢ n, the committ
House bill rather than the bill as introéluced by Seln:fc; (El‘c‘iir(;gofllée

BAckGrouND

Defense medical personnel have 1 j
I ¢ pe ong been subject - i
E(l)lrigdﬁg;tfilggsns a‘rlsilg (zlut of their official medic]aelc -dlg(t)i(gel:f‘gs{loa%elg{zi
serve i i :
R ve to define this threat of medical malpractice
First, all individuals are j i
i 5 generally subject to suit ag
actions they take or omit. N evertheless, rthe]courts hgife ?gn?r ﬁ:iglghoﬁ
§ozgrnment. officials, when acting within the scope of their ofﬁc'gl
g 301%?’8&?6 in(ullsl)ggl)ze%hfrqm civil liability for torts, Barr v. M. att;o
360 U.S. ). Lhis immunity for government official ] X
is limited and subject to exception, Generally, a governnllznst, i)lf%vggieirs’
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immuned when he is acting in a discretionary or poliey-formulating
role but is subject to suit when-acting in a ministerial role. . .
Prior to 1974, it was unclear whether a federal medlcal:pexs%n_ne
acting within the scope of his official duties Would have per%ongad g&;
munity from tort liability. In Henderson v. Bluemink, 511 F. 1599
(D.C."Cir. 1974), the Court of Appeals held that an Army me, wat
officer did not have absolute immunity from civil haiblht-y_ arising ou
of actions of a strictly medical nature. The court reasoned that ‘gqverni
ment employees would be protected when they exercmed discretion od
a governmental nature but would not be protected when they exerclsgto
discretion of a purely medical nature. The effect of this cas'etehv_vasth
make clear that federal medical personnel, when acting v_v-lb_ 111; he
scope of their official duties, could be subject to personal liability in
tort. . v 1 for
S the federal government has provided some protection
‘forgtefioa]i)c}iity to its emgloyees. With the passage of the Federal T.orf-;
Claims Act in 1946, the U.S. Government waived its soverelgn.tltmd
niunity from suit and submitted to (:1V1_1 liability for torts commxt.e
by its employees. Recovery from the United States precludes an ai _}oré
against or recovery from one of its employees based on the samelsg ]ect
matter. For federal medical personnel, this meant that if a c almanl
recovered from the federal government, the federal medical ﬁ)ersqéa'nel
would be relieved of all personal liability. Thus, the federa}) | me méi_
empioyee was fully protected from liability so lJong as an a}(lz. 1ontqua -
ified under the Federal Tort Claims Act and a claimant chose to su
ronment. .
thi&fse:e;:slu%g‘(,; these considerations, defense medical personnel havle
had only partial protection from personal liability for med&‘ga.llmil -
practice. The claimant has had a choice as to suing thIe ni‘:; ica fn ny
ployee individually or bringing in the United States. In t! edn§;' al
case, it would be aiiva.ntageouz for1 %1‘ cls,tméfi,nj; to jfcetﬂ;ogglgi 15t ; e
for malpractice under the Federal To aims - For a vanefy of
reasons, however, a claimant could well decide to sue th
' in his indivi . These reasons include the fact
cal employee in his individual capacity. The ASons Incnde Lhe et
o imant is not entitled to a jury trial under the :
gfiﬁsc}fét; the Federal Tort Cla,lmsf At}ct _{Dmtpgizs :g%m—i}r,é%rii?it\?i?uﬁ
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claims were filed against defense medical personnel or.an average of
63.8 claims per year. The total amount of the claims was $154,273,794
and the total amount paid in settlement to date has been $1,436,965.
During the first half of fiscal year 1975, 63 claims have been filed total-
ing $29,787,115 with $1,179,000 paid in settlements to date. .

More significant than the overall rise in malpractice litigation has
been the steep rise in the number of suits against defense medical per-
sonnel in their individual capacities. Just a few years ago, malpractice
suits against defense medical personinel in their individual capacities
were virtually nonexistent. Presently, approximately 20 malpractice
suits involving 37 defense medical personnel in their individual capac-
ities are pending. ' S

In the past, some military physicians have purchased malpractice
insurance on their own initiative, They were normally able to purchase
policies that would cover them for medical activities anywhere in the
United States. Recently, however, the situation with regard to mal-
practice insurance has been drastically altered. Not noly has it become
extraordinarily expensive, but- malpractice insurance is often unavail-

able at any price.

The threat of malpractice- litigation encourages medical personnel
to practice ‘‘defensive medicine.” Medical personnel conld become un-
duly cautious in administering to patients and begin to make deci-
sions on the basis of what is in the best interest of the physician rather
than the patient. Such a development would raise the cost and lower
the quality of medical services. Also physicians might become reluc-
tant to supervise supporting medical personnel because the assump-
tion of supervisory responsibility carries with it the risk of personnel
malpractice liability.

The peculiar circumstances surrounding defense medical personnel
further contribute to their need for legislative protection. Defense
medical personnel, unlike their civilian counterparts, must respond to
military orders in providing medical services. The lower pay of de-
fense medical personnel relative to private medical practice makes it

- especially difficult for them to afford malpractice insurance.

Furthermore, the threat of malpractice litigation inevitably under-
mines the morale of defense medical personnel. Lowered morale will
adversely affect both recruitment and retention of medical personnel,
which is paritcularly important in an all-volunteeer environment.

In sum, the threat of personnel liability from medical malpractice

could seriously jeopardize the viability of health care within the De-
fense Department.

ADVANTAGES COF PROVIDING PROTECTION TIROUGH THE FEDERAL
TORT CLAIMS ACT

There are several alternative approaches to providing protection
to defense medical personnel from personal liability for malpractice.
Indeed, the General Legislation Subcommittee explored the possibility
of indemnification programs, special insurance coverage, ete.

Immunizing defense medical personnel from suit through the ap-

plication of the Federal Tort Claims Act, however, offered several
compelling advantages.
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First, this approach does not require any new structure or organi-
zation. The statutory framework is already in place. The capability
to resolve malpractice claims through the Federal Tort Claims Act
is presently available in the Justice and Defense Departments.

Secondly, providing immunization through the Federal Tort Claims
Act would be the least costly approach. No funds must be set aside or
tied up at this time. No new people or organization are required under
this approach. : o )

Finally, this approach has been tried in the case of medical person-
nel of the Veterans’ Administration and the Public Health Service
and proved to be completely effective. The experience under the Fed-
eral Tort Claims Act, both administratively and judicially, has elimi-
nated the inevitable difficulties encountered in the early application
of any new approach. . : )

In short, extending protection through the Federal Tort Claims
Act is simple; inexpensive, and effective. :

VALUE OF MALPRACTICE PROTECTION

Under the policy of an all-volunteer force, the committee has de-
voted much attention in recent years to the pay and benefits of defense
employees. Enactment of this legislation constitutes an_additional
and substantial benefit to defense medical personnel. If military phy-
sicians were required to obtain their own medical malpractice insur-
ance, the costs could be expected to range from a low of $150 to as
high as $19,000 depending on the medical specialty and location. De-
fense officials, in testimony before the General Legislation Subcom-
mittee, estimated that the value of this protection to the average de-
fense medical personnel would be in the range of $400 to $800 a year.

MarLpPrACTICE PrOTECTION ¥or NATIONAL GUArRD MEDICAL PERSONNEL

PROTECTION TO NATIONAL GUARD MEDICAL PERSONNEL WHEN IN
FEDERAL STATUS

Whenever the U.S. armed forces need to be augmented for national
security purposes, the National Guard may be ordered, pursuant to
statute, to active federal duty. In this “federalized” status the Na-
tional Guard is a part of the U.S. armed forces, and National Guards-
men become federal employees. Consequently, medical personnel of
the National Guard would be immunized from personal liability for
malpractice when acting within the scope of their duties.

Under the House-passed bill, National Guard medical personnel
would receive malpractice protection only when acting in a federalized
status.

NEED TO PROTECT NATIONAL GUARD MEDICAL PERSONNEL
DURING TRAINING

Medical personnel of the National Guard are subject to the same
risk of malpractice liability during their training exercises as are
medical personnel of the Defense Department. National Guard medi-
cal personnel perform the same variety of medical functions as do
defense medical personnel. '
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The risk of malpractice liability during training has already begun
to undermine the medical mission of the National Guard. In certain
cases, medical personnel of the National Guard have objected to ad-
ministering medical care and have refused to participate in training
exercises that involve the treatment of patients. oo

There is a discernable and growing reluctance on the part of Na-
tional Guard physicians to supervise supporting medical personnel.
This problem is more acute for the National Guard than for the
active forces because there is often little correlation between a per-
son’s civilian occupation and a person’s medical support duties in the
National Guard. : S S

Any malpractice insurance that National Guard medical personnel
have in civilian employment usually applies only in a specific hospital
or area, Much of the training of the National Guard occurs outside
their respective states. To obtain adequate malpractice insurance for
training exercises would be inordinately expensive, if not impossible.

The threat of malpractice liability poses a powerful disincentive for
medical personnel from joining or remaining in the National Guard.
If some protection is not provided to the National Guard, its medical
capability could be completely destroyed.

FEDERAL PROTECTION TO NATIONAL GUARD MEDICAL PERSONNEL DURING
TRAINING

The states have been ineffective and inconsistent in providing pro-
tection to National Guard medical personnel for malpractice liability.
Incomplete evidence presented to the General Legislation Subcom-
mittee Indicates that nine states provide some degree of tort protection
to National Guardsmen, but in only three of these states does the
protection egtend to training exercises.

When acting in the various training modes enumerated in the bill,
the National Guard is acting in a state status and under the command
of the state governor. Nevertheless, the training of the National Guard
in weekend drills and summer camp is in large part training for pur-
poses of national defense. The federal government prescribes the train-
ing, supplies the equipment and most of the instructors, and pays the
Guardsmen. National Guard training is often conducted in conjue-
tion with active duty units of the U.S. armed forces. Under the “total
force concept”, National Guard and reserve units are an integral part
of the overall defense program.

The training exercises of the National Guard ensure that the Guard
will be able to perform a critical role in the national defense when
called upon. In light of this significant federal contribution, the
United States should be willing to assume significant cost for National
Guard training. This bill would have the federal government pay the
costs for protecting National Guard medical personnel from personal
malpractice liability during training exercises.

INDEMNIFICATION OF NATIONAL GUARD MEDICAL PERSONNEL FOR
MALPRACTICE LIABILITY .

Although cdnyinced that National Guard medical personnel deserve
federal protection from malpractice liability, the committee felt it
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uld be inappropriate to try to include National Guard medical per-
;Y)?mel uiriderp{)hepFederal Tzrt Claims ‘Act. Inclusion of the Guard
medical personnel under the framework of the Federal Tort Claims
Act raises significant constitutional and legal problems, Moreover, the
committee was not convineed that such an approach. would provide
effective protection to National Guard medical personnel in any event.

Instead, HLR. 3954 as amended hy the committee would make the
liability ‘of individual Guard medical personnel the liability of the
United States. The federal government assumes this liability for the
purpose of preserving the capability of the National Guard. to.con-
tribute to the national defense. In this way the protection is not de-
pendent. directly upon a judicial decision—leaving to the courts the
determination of federal liability under the law of torts—or the crea-
tion ‘of  legal fictions—making National Guard medical personnel
federal.employees. o : - : S

The'pro%)ectxiron extended to the National Guard through this in-
demnification arrangement, however, is intended to be complete and
fully comparable to the protection provided to the defense medical
personnel under the Federal Tort Claims Aet. - -

SECTION-BY-SECTION ANALYSIS
SECTION - 1

Section 1 adds a new section 1089 to title 10, United States Code.

Subsection (a) of the new section 1089 makes the remedy against
the United States provided by 28 USC 1346 (b) and 28 USC 2672
the exclusive remedy for damages arising from medical malpractice
by certain U.S. medical personnel. Among other things, 28 USC
1346 (b) gives U.S. district courts exclusive jurisdiction over civil
actions on claims against the United States for personal injury or
death caused by the negligent or wrongful act of any government
employee while acting within the scope of his employment. This pro-
vision is the heart of what is commonly known as the Federal Tort
Claims Act. This act makes the United States liable, under the local
law of the place where the tort occurred, in the same manner and to
the same extent as a private individual under like circumstances. 28
USC 2672 is an accompanying provision for the administrative adjust-
ment of similar claims.

The primary effect of subsection (a) is to make the Federal Tort
Claims Act the exclusive remedy for specified torts committed by
certain medical personnel. Suits for damages for personal injury
against such medical personnel in their individual capacities are pre-
cluded. The sole remedy would be against the United States.

The constitutionality of making such a remedy exclusive is well
settled, Carr v. United States 422 F. 2d 1007 (4th Cir. 1970), T'homp-
son v. Sanchez 398 F. Supp. 500 (D. N.J. 1975). Indeed, legislation
having a comparable effect presently exists for federal operators of
motor vehicles and for medical personnel of the Veterans’ Adminis-
tration, the Public Health Service and the Department of State.

The coverage of subsection (a) is extended to medical personnel
of the U.S. armed forces, the Department of Defense and the Central
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Intelligence Agency. The U.S. armed forces include the U.S. Army,
Navy and Air Force as well as the Coast Guard. The Reserves and
the National Guard when operating in a federal status pursuant to
10 USC 263 or 32 USC 102 are considered members of the U.S. armed
forces and would be included under the coverage of subsection (a).
The coverage is also extended to the civilian medical personnel of the
Defense Department. In addition, persons employed under personnel
service contracts or persons assigned temporarily to the Defense De-
partment or the CIA would be covered under the bill.

Coverage is extended to the CIA in this bill because when the bill
was first considered the CTA was under the exclusive jurisdiction of
the Armed Services Committee. Subsequently, the Chairman of the
new Select Committee on Intelligence endorsed the inclusion of the
CIA in this bill. In addition, the CIA is mentioned in other sections
of title 10 of the U.S. Code.

The coverage of subsection (a) is limited to medical personnel. The
committee intends, however, that medical personnel be broadly defined
to include all personnel involved in providing health care. The lan-
guage 1s deliberately general so that all types of medical personnel—
such as optometrists and podiatrists—who were not specifically men-
t)i'(l)lned in the bill would still be included under the coverage of the

ill.

The application of subsection (a) is restricted to actions for money
damages for persenal injury including death. It does not cover actions
mvolving contract or property rights. The personal injuries of a
claimant must have been caused by either the negligence or wrongful
act or omission of the specified medical personnel. The bill addresses
claims caused by what 1s commonly termed “malpractice”. The torts
covered by this bill are further set forth in subsection (e). In addition,
the actions giving rise to the Injury must have occurred within the
scope of the duties or employment of such medical personnel, The
meaning of this requirement has been well defined in case law.

Subsection (b) provides that the Attorney General shall defend any
civil action referred to in subsection ( a). Such medical personnel are
required to initiate notification to the relevant U.S. attorney of any
tort action.

Subsection (c) requires that any such civil suit be removed without
bond to the appropriate U.S. district court. This removal, however, is
dependent upon a certification by the Attorney General that the medi-
cal personnel was acting within the scope of his duties. Where it is
determined that the medical personnel was not acting within the scope
of his duties or employment, no protection is afforded under this bill.

If a U.S. district court remands the case upon a determination that
a remedy by suit under the Federal Tort Claims Act would not be

available against the United States, the protection available to a
medical personnel is set forth in subsection ().

Subsection (d) was included to emphasize that the Attorney Gen-
eral may compromise or settle any claim described in subsection (a).

Subsection (e) would nullify a provision of the Federal Tort Claims
Act which would otherwise exclude any action for assault and battery
from the coverage of the Federal Tort Claims Act. In some jurisdic-
tions it might be possible for a claimant to characterize negligence or a

S. Rept. 94-1264—76 2
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wrongful act as a tort of assault and battery. In this way, the claim-
ant could sue the medical personnel in his individual capacity notwith-
standing subsection (a) simply as a result of how he pleaded his case.
In short, subsection (e) makes the Federal Tort Claims Act the ex-
clusive remedy for any action, including assault and battery, that
could be characterized as malpractice. i

Subsection (f) would authorize the appropirate Secretary to hold
harmless or provide liability insurance for medical personnel de-
seribed in subsection (a). The purpose of this section again is to avoid
liability being assessed against an individual medical personnel in a
situation where the Federal Tort Claims Act would not be applicable.
The Federal Tort Claims Act does not apply to actions arising in a
foreign country. Also when a medical personnel is assigned to other
than a federal department—for example, as part of his military train-
ing a doctor is assigned to a private hospital—he may not be covered
under the Federal Tort Claims Act. Subsection (f) authorizes the ap-
propriate Secretary to provide protection through indemnification or
nsurance to medical personnel in those situations.

The committee would expect that any payments made under the au-
thority of subsection (f) would be payable from the appropriation for
salaries and expenses.

Subsecion (g) sets forth relevant definitions.

SECTION 2

Section 2 is designed to provide malpractice protection to National
Guard personnel engaged in certain training.

Subsection (a) consists of four Congressional findings. These find-
ings demonstrate the need, in order to maintain forces trained to con-
tribute to the national defense, that the federal government provide
malpractice protection to National Guardsmen in certain situations.
These findings, therefore, establish the critical connection.between
medical malpractice protection for National Guard medical personnel
and the common defense of the United States. At the same time, these
findings serve to limit the precedent for a federal assumption of lia-
bility to the exigencies of the current medical malpractice insurance
crises. ~

~Subsection (b) contains the operative section affecting the National
Guard and is in the form of a new section 834 of title 32, U.S. Code.

Subsection (a) of the new section 334 provides that any malprac-
tice liability of National Guard medical personnel in certain circum-
stances shall become the liability of the United States. This is a gra-
tuitous assumption of liability by the federal government which was
found to be necessary to maintain the effectiveness of U.S. armed

orces.

- The liability assumed by the federal government for National Guard
medical personnel is intended to be the same type of liability set forth
in subsection (a) of section 1 relating to certain federal medical
personnel. : :
* “The liability includes the amount of any costs, settlement or judg-
ment as defined. The intent of the committee is for the federal govern-
ment to assume all liability for such National Guard medical person-
nel so that they would effectively receive the same immunity from
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personal liability as defense medical personnel would receive pursu-
ant to subsection (a) of section 1.

The federal government will asume the liability of National Guard
medical personnel for malpractice arising out of actions which oc-
curred in the course of certain training exercises. Training exercises
are defined in the bill. Generally, these exercises consist of weekend
duty, summer camp, or other duties for which National Guardsmen
receive federal pay. When the National Guard is operating in any
other state status, for example when they are called out by the state
gov%rilor for riot control purposes, they would not be covered under
the bill.

The amount of any such costs, settlement or judgment against Na-
tional Guard medical personnel shall be payable in the same manner
as other judgments or claims against the United States.

_Subsection (b) would have the effect of reducing the liability of the
United States for any such claim for damages to the extent that a Na-
tional Guard medical personnel was covered by any type of insurance.
Thus, the federal government would not assume any liabilities which
belong to an insurer.

- Subsection (c¢) sets forth conditions to assure full notification to the
Attorney General of any such claim against National Guard medical
personnel. In addition, the National Guard medical personnel must
comply with instructions of the Attorney General relative to the con-
clusion or final disposition of any claim of damages. For example, the
committee did not want to compel the federal government to assume
liability in the case where that lability was incurred pursuant to a de-
fault judgment. By making the final disposition subject to the ap-
proval of the Attorney General, the federal government would be pro-
tected against paying unsubstantiated or uncontested claims.

It is not the committee’s intention, however, to encourage the At-
torney General to become involved in the actual negotiating or litigat-
ing process surrounding a claim.

Subsection (d) makes any settlement or negotiated agreement re-
lating to a claim subject to the approval by the Attorney General be-
fore such a settlement or agreement is concluded. The purpose of this
subjection is to prevent a National Guard medical personnel from
agreeing to settle a claim, and thereby obligating the federal govern-
ment for payment, unless the Attorney General has approved such an
agreement or settlement prior to its consummation.

Subsection (e) is designed to avoid any conflict with or disruption
of the administrative settlement of claims under 32 USC 715. So long
as a claimant is proceeding under Sec. 715, the provisions of this bill
will not apply.

Subsection (f) sets forth certain relevant definitions.

SECTION 3

Section 3 is identical to section 1 except that it applies to medical
personnel of the National Aeronautics and Space Administration. Al-
though it is included at various points in title 10, NASA has not been
under the jurisdiction of the Armed Services Committee, Neverthe-
less, the Chairman and the Ranking Minority Member of the Commit-
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tee on Aeronautical and Space Sciences endorsed the inclusion of
NASA in this bill.

A separate provision is necessary for NASA in order that the section
pertaining to NASA could be codified with other NASA legislation.

COMMITTEE ACTION

S. 1395 and H.R. 3954 were referred to the General Legislation Sub-
committee. The subcommittee met on March 2 and August 27, 1976 to
receive testimony from witnesses of the Department of Defense, the
Department of Justice, the Central Intelligence Agency, the National
Aeronautics and Space Administration, and the National Guard As-
sociation. Senator Dale Bumpers also appeared before the subcommit-
1(3;6 t(()1 support expanding malpractice protection to the National

uard.

On September 10, the full committee met to discuss the legislation.
The bill was approved 16-0 on September 14. 1976.

FiscaL Data

The Department of Defense report on S. 1395 stated that the costs
of the bill could not be definitively ascertained since possible future
claims cannot be accurately forecast. Because the number of medical
personnel in the Central Intelligence Agency and the National Aero-
nautics and Space Administration is so small, the cost of protecting
these personnel in this bill should be negligible. Based on the experi-
ence of the Veterans’ Administration and the Public Health Service,
which together have roughly as many medical personnel as the num-
ber of federal medical employees affected by this bill, no additional
costs to the U.S. government are likely as a result of making the Fed-
eral Tort Claims Act an exclusive remedy.

The committee could obtain no information on the future costs to
the United States as a result of providing malpractice protection to
National Guard medical personnel. As could best be determined, how-
ever, there has never been a judgment of malpractice liability entered
against a National Guard medical personnel.

Overall, the committee expects the costs of this bill to be slight.

DrpARTMENTAL PositioNs AND CORRESPONDENCE FroM OTHER
COMMITTEES

DeprarTMENT OF THE ATR FORCE,
OFFICE OF THE SECRETARY,
Washington, D.C., February 6,1976.
Hon. Jouw~ C. STENNIS,

Chairman, Committee on Armed Services,
U.8. Senate.

Drar Mr. Cuamman: Reference is made to your request for the
views of the Department of Defense on S. 1395, 94th Congress, a bill
“To amend title 10 of the United States Code, to provide for an
exclusive remedy against the United States in suits based upon medical
malpractice on the part of active duty military medical personnel,
and for other purposes.” The Department of the Air Force has been
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assigned the responsibility for expressing the views of the Department
-of Defense on this bill. . .

The purpose of the bill is to add a new section (S 1089) to title 10,
United States Code, to make suit against the United States under sec-
tions 1346(b) and 2672 of title 28, United States Code (relating to
tort claims against the United States), the exclusive remedy for claims
arising from alleged malpractice or negligence of active duty medical
personnel (and persons in related specialized ﬁglds) of the armed
forces in the performance of duties in or for a Federal department,
agency, or institution. The Attorney General would be required to
defend any civil action against a member of the armed forces based on
a claim covered by the bill and would be authorized to compromise
or settle any such claim as provided in section 2677 of title 28, United
States Code. Moreover, the Secretary of Defense or bis designees would
be authorized to hold those personnel harmless or provide liability
insurance against similar claims for damages arising while they were
assigned to a foreign country or detailed for service with other than a
Federal agency or institution, or when the remedies of third persons
described in section 2679(b) of title 28 (pertaining to claims arising
from the operation of a motor vehicle) are not available.

The exception in section 2680(h) of title 28 for claims arising out
of assault or battery would not bar a claim otherwise covered by the
new section. The new section would apply only to claims accruing on
or after the first day of the third month after enactment of the bill.

On July 21, 1975, the House of Representatives amended and
passed H.R. 8954, a bill which as introduced was identical to S. 1395
(TLR. 8954 as passed is also before your committee). Of the House
amendments which affected the substance of the bill, two broade;ned the
scope of the bill to include civilian employees performing medical and
medically-related duties, as well as reserve and National Guard per-
sonnel in addition to the active duty members originally described,
and one amendment allowed the bill to become effective on the date of
enactment rather than to delay the effective date for a period of 90
days. (Conforming changes were also made in the title.) )

There is now an urgent need both to assure an adequate remedy in
all cases against the United States for injury caused by malpractice or
negligence by persons in the medical and related specialties in the
armed forces, within the scope of their duties, and to make that remedy
the exclusive remedy for that malpractice. The proposed exclusive
remedy insures the availability of adequate compensation for legiti-
mate malpractice claims and insulates medical practitioners from
frivolous lawsuits. Such a provision would be an incentive for a medi-
«cal career in the armed forces.

Accordingly, the Department of the Air Force, on behalf of the
Department of Defense, strongly urges favorable consideration of
S. 1395 at this time. This will provide the same protection for medical
personnel of the armed forces as is now provided for those personnel
of the Veterans’ Administration and the Public Health Service.

Tn addition, the purpose of the bill supports its application to civil-
jan employees of the Department of Defense and members of reserve
and National Guard units in the performance of similar duties, as the
substantive amendments of H.R. 3954 in the House would provide.
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Accordingly, this department recommends that S. 1395 be amended to
like effect before enactment. (It should be noted that, apparently.
through inadvertence, H.R. 3954, as reported with amendments by
the House Armed Services Committee, omitted line 3 of page 1 of the
bill as introduced and the bill was thus passed, leaving that Act tech-
nically defective though understandable. )

The cost of the legislation cannot be definitely ascertained since we
are unable to forecast possible future claims.
. This report has been coordinated within the Department of Defense
in accordance with procedures prescribed by the Secretary of Defense.

The Office of Management and Budget advises that, from the stand-
point of the Administration’s program, there is no objection to the
presentation of this report for the consideration of the Committee.

Sincerely,
Davip P. Tavror,
Assistant Secretary of the Air Force,
Manpower and Reserve Affairs.

DrparTMENT OF JUsTICE,
Washington, D.C., November §, 1975.
Hon. Jou~n C. StENNIS,

Chairman, Committee on Armed Services,
U.S. Senate, Washington, D.C.

Dear Mr. Crarman: This is in response to your request for the
views of the Department of Justice on S. 1395, 94th Congress, a bill,
“To amend Title 10 of the United States Code, to provide for an exclu-
sive remedy against the United States in suits based upon medical
malpractice on the part of active duty military medical personnel, and
for other purposes.”

The Department of Justice is in favor of the enactment of S. 1395,
provided 1t is amended to conform with H.R. 3954 as passed by the
House of Representatives on July 21, 1975.

The bill would provide that the remedy against the United States
provided by Sections 1846(b) and 2672 of Title 28 for damages arising
out of malpractice or negligence on the part of active duty medical or
paramedical personnel of the Armed Forces while in the exercise of
their duties shall be exclusive of any other civil action or proceeding
against the individual whose act or omission gave rise to such claim.

The Attorney General would be obligated to defend any action
brought against the individual. Upon certification that the individual
was acting within the scope of his employment at the time of the inci-
dent out of which the suit arose, the case may be removed to a Federal
court and be deemed a tort action against the United States.

The Secretary of Defense or his designees could hold harmless or
provide liability insurance for active duty personnel in certain situa-
tions where circumstances are such as are likely to preclude the reme-
dies of third persons against the United States described in Section
2679(b) of Title 28 for such damage or injury. :

This bill would immunize medical personnel of the Armed Forces
from liability for malpractice or negligence while acting in the scope
of their employment. Such protection from individual liability has
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been granted to Federal drivers (28 U.S.C. §2679(b)) and medical
personnel of the Veterans Administration (38 U.S.C. §4116) and the
Public Health Service (42 U.S.C. § 233). ,

Nothing in this bill should be construed to expand the class of Fed-
-eral employees whose acts or omissions can create liability on the part
-of the United States. We are particularly concerned that this bill
might be used as a vehicle for making the United States liable for the
acts of non-federalized members of the National Guard. Under exist-
ing law they are the employees of their respective states, and the
United States is not responsible for their actions.

The Department of Justice is in favor of the enactment of S. 1395,
-even though our preference is for a bill that would afford equal pro-
tection from individual liability to all Federal employees. However, in
recognition of the increasing number of suits being gled against mili-
tary doctors, we can no longer oppose the piecemeal approach. Since
the medical personnel of the Veterans Administration and the Public
Health Service have received Congressional grants of immunity, there
is no rational basis for not granting the protection to military medical
personnel. H.R. 3954, the companion bill to S. 1895, was amended to
include civilian, as well as active duty medical personnel, and to make
‘the act effective as of the date of enactment. We support both of these

samendments.

Subject to the above comments, the Department of Justice recom-
mends enactment of this legislation. ) )
The Office of Management and Budget has advised that there is no

.objection to the submission of this report from the standpoint of the

Administration’s program.
Sincerely,
Micuarr, M. UHLMANN,
Assistant Attorney General. -

CENTRAL INTELLIGENCE AGENCY,
Washington, D.C., March 1, 1976.
Hon. Harry F. Byro, Jr., ) )
Chasrman, Subcomanittece on General Legislation, Committee on
Armed Services, U.S. Senate, Washington, D.C.

Dear Mr. CHATRMAN : Mr. George Cary, Legislative Counsel of the
‘Central Intelligence Agency, will be testifying tomorrow before the
Armed Services Subcemmittee on General Legislation regarding S.
1395. This bill would protect armed forces physicians and other medi-
cal personnel from malpractice suits arising from the performance
of their official duties. Mr. Cary will urge that S. 1395 be amended to
include medical personnel of this Agency within the ambit of this
protection.

CIA’s medical staff is small, but nevertheless plays an essential role
in the fulfillment of our statutory mission, Qur medical staff must be
able to perform their duties without the constant fear of a crippling
‘malpractice judgment, and without the burden of paying a substan-
tial portion of their salary for insurance for their prescribed duties
as Government employees. - :
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S. 1395 is the only legislative vehicle which can offer this protection.
in the near future. I strongly urge the Armed Services Committee, as
this Agency’s traditional legislative oversight committee, to amend
S. 1395 to protect the CIA medical staff.

Sincerely,
Grorge BusH,

Director.

U.S. SENATE,
COMMITTEE ON AERONAUTICAL AND SPACE SCIENCES,
Washington, D.C., February 27, 1976.
Hon. Harry F. Byrp, Jr., o )
Chairman, Subcommittee on General Legislation, Committee omn
Armed Services, U.S. Senate, Washington, D.C.

Dear Mr. CramrmaN : It is our understanding that the Subcommit-
tee on General Legislation will soon be taking up legislation to amend
Title 10 of the U.S. Code to provide for an exclusive remedy against
the U.S. in suits based upon allegations of medical malpractice of per-
sonnel of the Department of Defense. ] ) _

We believe NASA needs similar legislation for its medical per-
sonnel of approximately 100. Instead of enacting separate legisla-
tion, we ask you to consider adding NASA to the Title 10 amendments
that are to be marked up by the Armed Services Committee in the
near future. )

NASA is now included with the DOD in various setcions of Title
10 of the U.S. Code and we believe that the inclusion of NASA in the
sections your Subcommittee will consider would not be inappropriate.

We ask your favorable consideration of this request, and we will be
glad to help in any way you desire.

Sincerely,
Frang E. Moss,
C hairman.
BARrY (GOLDWATER,
Ranking Minority Member.

———e

U.S. SENATE,
SeLeEcT COMMITTEE ON INTELLIGENCE,
Washington, D.C.,June 17, 1976.
Hon. Jou~x C. STENNIS,
Chairman, Committee on Armed Services,
U.S. Senate, Washington, D.C.

Drar Mr. CuairMan: Reference is made to S. 1395, a bill “To
amend title 10 of the United States Code, to provide for an exclusive:
remedy against the United States in suits based upon medical mal-
practice on the part of active duty military medical personnel, and for
other purposes,” which is pending before the Committee on Armed
Services.

The Senate Select Committee on Intelligence is aware that your
Committee’ has conducted hearings on S. 1393, including testimony
from the Central Intelligency Agency. The Select Committee has in-
formally considered this measure and fully supports the inclusion of

¥7

those employees of the CIA who are similarly situated as those enu-
merated in the bill for the Department of Defense. .
- Since ‘'your Committee took action on this measure before this Com
mittee was given. jurisdiction over the CIA by S. Res. 400, we would
lg{e bt%discharge the Select Committee from formal consideration. of
the bill. o : .
The Committee appreciates your cooperation in this and -all other
matters of mutual interest. : :
Sincerely, Sl
. ‘ : Danizn K. INoUYE,
ST ' o Chairman.
Cranges 1N ExisTing Law

. In compliance. with paragraph 4 of rule XXIX of the Standing
Rules of the Senate, changes in existing law proposed to be made by
the bill are shown as follows: Existing law to be omitted is enclosed
in black braekets, new matter is printed in italic, and existing law in
which ne change is proposed is shown in roman, :

TITLE 10, UNITED STATES CODE—ARMED FORCES
£ * ok * T a

CHAPTER 55.—Medical and Dental Care

See.

1071. Purpose of section 1071-1087 of this title.

1072. Definitions.

1073. Administration of sections 1071-1087 of this title.

1074. Medical and dental care for members and certain former members.
1075. Officers and certain enlisted members ; subsistence charges.

1076. Medical and dental care for dependents : general rule.

1088, Air evacuation patients: furnished subsistence.

1089. Defense of certein suits arising out of medical malpractice.

L %* 3 * A * R
§ 1089. Defense of certain suits arising out of medical malpractice

(a) The remedy against the United States provided by sections
1346(b) and 2672 of title 28 for damages for personal injury, includ-
ing death, caused by the negligent or wrongful act or omission of
any physician, dentist, nurse, pharmacist, or paramedical or other
supporting personnel (including medical and dental techniques, nurs-
Ing assistants, and therapists) of the armed forces, the Department of
Defense, or the Central Intelligence Agency in the performance of
medical, dental, or related health care functions (including clinical
studies and investigations) while acting within the scope of his duties
or employment therein or therefor shall hereafter be exclusive of any
other civil action or proceeding by reason of the same subject
matter against such physician, dentist, nurse, pharmacist, or para-
medical or other supporting personnel (or the estate of such person)
whose act or omission gave rise to such action or proceeding.

(b) The Attorney General shall defend any civil action or pro-
ceeding brought in any court against any person referred to in sub-
section (a) of this section (or the estate of such person) for any such
injury. Any such person against whom such civil action or proceeding
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is brought shall deliver within such time after date of service or
knowledge of service as determined by the Attorney General, all proc-
ess served upon such person or an attested true copy thereof to such
person’s immediate superior or to whomever was designated by the
head of the agency concerned to receive such papers and such person
shall promptly furnish copies of the pleading and process therein to
the United States attorney for the district embracing the place
wherein the action or proceeding is brought, to the Attorney General
and to the head of the agency concerned. : -

(¢) Upon a certification by the Attorney General that any person
described in subsection (a) was acting in the scope of such person’s
duties or employment at the time of the incident out of which the
suit arose, any such civil action or proceeding commenced in a State
court shall be removed without bond at any time before trial by the
Attorney General to the district court of the United States of the dis-
trict and division embracing the place wherein it is pending and the
proceeding deemed a tort action brought against the United States
under the provisions of title 28 and all references thereto. Should a
United States district court determine on a hearing on a motion to re-
mand held before a trial on the merits that the case so removed is one
in which a remedy by suit within the meaning of subsection (a) of
this section is not available against the United States, the case shall
be remanded to the State court.

(d) The Attorney General may compromise or settle any claim as-
serted in such civil action or proceeding in the manner provided in sec-
tion 2677 of title 28, and with the same effect. ,

(e) For the purposes of this section, the provisions of section 2680
(a)_of title 28 shall not apply to any cause of action arising out of a
negligent or wrongful act or omission in the performance of medical,
dental, or related health care functions (including clinical studies and
investigations).

(f) The head of the agency concerned or his designee may, to the
extent that he or his designee deems appropirate, hold harmless or
provide liability insurance for any person deseribed in subsection (a)
for damages for personal injury, including death, caused by such per-
son’s negligent or wrongful act or omission in the performance of
medical, dental, or related health care functions (including clinical
studies and investigations) while acting within the scope of such per-
son’s duties if such person is assigned to a foreign country or detailed
for service with other than a Federal department, agency, or instru-
mentality or if the circumstances are such as are likely to preclude the
remedies of third persons against the United States described in sec-
tion 1346 (b) of title 28, for such damage or injury,

(g) In this section, head of the agency concerned means

(1) the Director of Central Intelligence, in the case of an em-
ployee of the Central Intelligence Agency;

(2) the Secretary of Transportation, in the case of a member
or employee of the Coast Guard when it is not operating as a serv-
ice in the Navy; and, :

(3) the Secretary of Defense, in all other cases.

0k * * * — *
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TITLE 32, UNITED STATES CODE—NATIONAL GUARD

* . * . * | ] *

CHAPTER 3.—PERSONNEL

Sec.

301. Federal recognition of enlisted members.

302. Enlistments. :

303. Active and inactive enlistments and transfers.

304. Enlistment oath.

305. Federal recognition of commissioned officers : persons eligible.

333. Execution of process and sentence.

334. Payment of malpractice liability of National Guard Medical Personnel.

* L * * * . .

§ 334. Payment of malpractice liability of National Guard medical
ersonnel o

(a) Upon the final disposition of any claim for damages for per-
sonal injury, including death, caused by the negligent or wrongful act
or omission of any medical personnel of the National Guard in furn-
ishing medical care or treatment while acting within the scope of his
duties for the National Guard during a training exercise, the liability
of such medical personnel for any costs, settlement, or judgment shall
become, subject to the provisions of this section, the liability of the
United States and shall be payable under the provisions of section
1302 of the Act of July 27, 1956 (31 U.S.C. 724a) or out of funds ap-
propriated for the payment of such liability. '

(b) The liability for any claim for damages under this section
against any medical personnel shall become the liability of the
United States only to the extent that the liability of such medical
personnel is not covered by inusurance, and such liability shall not con-
stitute co-insurance for any purpose.

(¢) Liability of the United States for damages against any medical
personnel referred to in subsection (a) shall be subject to the condition
that the medical personnel against whom any claim for such damages
is made shall—

(1) promptly notify the Attorney General of the claim, and in
case of any civil action or proceeding brought in any court against
any such personnel, deliver all process served upon such personnel
(or an attested true copy thereof) to the immediate superior of
such personnel or to such other person designated by the appropri-
ate Adjutant General to receive such papers, who shall promptly
transmit such papers to the Attorney General,

(2) furnish to the Attorney General such other information
and documents as the Attorney General may request, and

(3) comply with the instructions of the Attorney General rela-
tive to the final disposition of a claim for damages.

(d) The hability of the United States under this section shall also
be subject to the condition that the settlement of any elaim described
in subsection (a) of this section be approved by the Attorney General
prior to its finalization. _
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- (e) The provisions of this section shall not apply-in the case of any
claim for damages against any medical personnel settled under the
provisions of section 715 of title 32. ' '

(f) As used in this section, the term —

(1) “Medical personnel” means any physician, dentist, nurse,
pharmacist, paramedical, or other supporting personnel (including
medical and dental technicians, nursing assistants, and therapists)
of the Army National Guard or the Air National Guard '

(2) “Training exercise” means training or duty performed by
medical personnel under section 316, 502, 503, 504 or 505 of this
title or under any other provision of law for which such personnel
areentitled to or has waived pay under section 206 of title 37.

(3) “Final disposition” means )

(A) afinal judgment of any court from which the Attorney
General decides there will be no appeal, L
(B) the settlement of any claim, or C
(). a determination at any stage of a claim for damages in
-, .favor of a medical personnel and from which determination

no appeal can be made.: . . S

(4) “Settlement” means any compromise of a claim for dam-
ages which is agreed to by the claimant and approved by the
Attorney ‘General prior to its finalization.

(5) “Costs” includes any costs which are taxed by any court
against any medical personnel, normal litigation expenses, attor-
ney’s fees incurred by any medical personnel, and such interest
as any medical personnel may be obliged to pay by any court order
or by statute. ' '

(6) “Claim for damages” means any claim or any legal or ad-
ministrative action in connection with any claim described in sub-
section (a) of this section.

(7) “Attorney General” means the Attorney General of the
United States.

* * * L] #* * ®

NATIONAL AERONAUTICS AND SPACE AcT oF 1958

(72 Stat. 438; 42 U.S.C. 2459)

Defense of certain malpractice and negligence suits

Skc. 307. (a) The remedy against the United States provided by
sections 1346 (a) and 2672 of title 28, United States Code, for damages
for personal injury, including death, caused by the negligent or wrong-
ful act or omission of any physician, dentist, nurse, pharmacist, or
paramedical or other supporting personnel (including medical and
dental technicians, nursing assistants, and therapists) of the Adminis-
tration in the performance of medical, dental, or related health care
functions (including clinical studies and investigations) while acting
within the scope of his duties or employment therein or therefor shall
hereafter be exclusive of any civil action or proceeding by reason of the
same subject matter against such physician, dentist, nurse, pharmacist,
or paramedical or other supporting personnel (or the estate of such
person) whose act or omission gave rise to such action or proceeding.
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(b) The Attorney General shall defend any civil action: or proceed-
ing brought in any court against any perton referred to in subsection
(2) of this section (or the estate of such person) for any such injury.
Any such -person against whom such ¢ivil action or proceeding: is
brought shall deliver within such time after date of service or knowl-
edge of service as determined by the Attorney General, all process
served upon such person or an attested true copy thereof to such per-
son’s immediate superior or to whomever was designated by the Ad-
ministrator to receive such papers and such person shall promptly
furnish copies of the pleading and process therein to the United States
Attorney for the district embracing the place wherein the proceeding
is brought to the Attorney General and to the Administrator.

(c¢) Upon a certification by the Attorney General that any person
deseribed in subsection (a) was acting in the scope of such person’s
duties or employment at the time of the incident out of which the suit
arose, any such civil action or proceeding commenced in a State court
shall be removed without bond at any time before trial by the Attorney
General to the district court of the United States of the district and
division embracing the place wherein it is pending and the proceeding
deemed a tort action brough against the United States under the pro-
visions of title 28, United States Code, and all references thereto.
Should a United States district court determine on a hearing on a
motion to remand held before a trial on the merits that the case so
removed is one in which a remedy by suit within the meaning of sub-
section (a) of this section is not available against the United States,
the case shall be remanded to the State court.

(d) The Attorney General may compromise or settle any claim
asserted in such civil action or proceeding in the manner provided in
section 2677 of title 28, United States Code, and with the same effect.

(e) For purposes of this section, the provisions of section 2680 (h)
of title 28, United States Code, shall not apply to any cause of action
arising out of a negligent or wrongful act or omission in the perform-
ance of medical, dental, or related health care functions (including
clinical studies and investigations).

(f) The Administrator or his designee may, to the extent that the
Administrator or his designee deem appropriate, hold harmless or pro-
vide liability insurance for any person described in subsection (a)
for damages for personal injury, including death, caused by such per-
son’s negligent or wrongful act of omission in the performance of
medical, dental, or related health care functions (including clinical
studies and investigations) while acting within the scope of such
person’s duties if such person is assigned to a foreign country or de-
tailed for service with other than a Federal department, agency, or
instrumentality or if the circumstances are such as are likely to pre-
clude the remedies of third persons against the United States described
in section 2679 (b) of title 28, United States Code, for such damage or

injury.
APPROPRIATIONS
Sec. [307] 308. (a) There are authorized to be appropriated such

sums as may be necessary to carry out this chapter, except that nothing
in this chapter shall authorize the appropriation of any amount for
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(1) the acquisition or condemnation of any real property, or (2) any
other item of a capital nature (such as plant or facility acquisition,
construction, or expansion) which exceeds $250,000. Sums appropriated
pursuant to this subsection for the construction of facilities, or for
research and development activities, shall remain available until
expended.

(b) Any funds appropriated for the construction of facilities may
be used for emergency repairs of existing facilities when such existing
facilities are mafe inoperative by major breakdown, accident, or other
circumstances and such repairs are deemed by the Administrator to be
of greater urgency than the construction of new facilities.

(c) Notwithstanding any other provision of law, the authorization
of any appropriation to the Administration shall expire (unless an
earlier expiration is specifically provided) at the close of the third
fiscal year following the fiscal year in which the authorization was en-
acted, to the extent that such appropriation has not theretofore actu-
ally been made.

* . * * B * * *

O




94t Concress | HOUSE OF REPRESEN TATIVES { Report
1st Session } No. 94-333

AMENDING TITLE 10 OF THE UNITED STATES CODE, TO PROVIDE FOR
AN EXCLUSIVE REMEDY AGAINST THE UNITED STATES IN SUITS
AGAINST MILITARY MEDICAL PERSONNEL BASED UPON MAL-
PRACTICE

JuNE 27; 1975—Committed to the Committee of the Whole House on the State
: of the Union and ordered to be printed

M. NEbZI, from the Committee on Armed Services,
submitted the following

REPORT

[To accompany H.R. 3954]

- The Committee on Armed Services, to whom was referred the bill
(H.R. 3954) to amend title 10 of the United States Code, to provide
for an exclusive remedy against the United States in suits based upon
medical halpractice on the part of active duty military medical person-
nel, and for other purposes, having considered the same, report favor-
ably thereon with amendments and recommend that the bill as
amended do pass. '

The amendments are as follows:

On page 2, line 1, strike the words “an active duty” and insert “a”.

On page 3, line 20, strike the word “Genral” and insert “General”.

On page 3, line 25, strike the word “tile” and insert “title”.

On page 4, line 6, strike the words “active duty”. S

On page 4, lines 21 and 22, strike the words “the first day of the
third month which begins following”. ‘

Amend the title so as to read :

A BILL To amend title 10 of the United States Code, to provide for an exclusive
remedy against the United States in suits based upon medical malpractice-on
the part of military or civilian medical personnel of the armed forces, and for
other purposes.

R ‘EXPLANATION OF THE AMENDMENTS

Two of the amendments are technical amendments to correct mis-
spelled words. Two amendments would broaden the scope of the bill to
include civilian employees performing medical and medically-related
‘duties, as well as reserve and National Guard personnel in addition to
the active duty members originally. described. One amendment would
allow the bill to become effective on the date of enactment rather than

38-0086:
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to delay the effective date for a-period of 90 days. The title would be
amended to accurately reflect the broadened scope resulting from
amendments which would include certain civilian employees as well
as reserve and National Guard personnel.

Pugeose

The purpose of the bill is to extend to personnel performing medical,
paramedical or supportive medically-related services or duties in or
for the armed forces, an immunity from civil suit and personal liability
for acts of alleged medical malpractice performed while acting within
the scope of their employment. Thus, the bill would make the remedy
against the United States under the Federal Tort Claims Act the ex-
clusive remedy for claims for' dameges for personal injury or death
arising from alleged malpractice-or negligence on the part of person-
nel described in the bill. . o

Also, the bill provides a grant of authority to the Secretary of De-
fense to hold harmless or provide ingurance coverage for personnel
performing medical or medically-ré¥ated services for the armed forces
where the provisions of the Federal Forti €laims Act may not be ap-
plicable although the person is acting within the scope of his office or
employment. ‘ T

Vetérans Administration and Public Blealth Service personnel are
currently covered by similar legislation,

BackGrOUND

Since 1946 the United Stateshasialiowed claims and suits against
itself for money damages arising out; of personal injury or death
caused by the wrongful act or omisaion of employees of the government
while acting within the scope of their office or employment, under the
provisions of the Federal Tort ClaanseAct (28 USC 1346 (b), 2671
2680). The United States District Courts have exclusive jurisdiction
over civil actions arising from clainmwvAled against the United States
for such damages and any such adtions axe tried without a jury. These
civil actions against the United Stategare exclusive remedies.

Thus, over the years the normal courss for a plaintiff to follow in
claiming money damages for the negtigent: acts of a government em-
ployee has been to bring such actisons against the United States in a
proper United States District Coupt wredexthe provisions of the Fed-
eral Tort Claims Act. Such a course: wewdd'normally accrue to the
benefit of the plaintiff should he prevail, since there is no limit on the
amount of damages that could bs,awazded by the court (other than
as may be limited by applicabls state:las ) and apparently no limit on

the assets of the United States to satisfy a 111dgment,.

With regard to personnel as desctfbed' in the bill, if the claimant
chooses to sue the officer or employge individually in a state court for
alleged malpractice and the defendanf, does not iave‘ malpractice in-
surance, the only advantage he Jiag igdio. remove the case to a Federal
Distriet Court and be representb? + £, De

‘ b ‘fﬁq;f)gpartmentl of Justice. If
the defendant loses the case A¢ mug 3}7} v the judgment. Of coprse, if
the individual is sued jointly with:the ¥l e\d} 4
is entered against both jointly, tHe

! jt States and’ a judgment
nited States will satisfy the

HuR, 333
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judgment. However, if the defendant is sued individually, neither the
United States nor the individual can bring in the United States as a
party defendant in order to invoke the provisions of the Federal Tort
Claims Act.

One may ask why a plaintiff would not join the United States or sue
the United States alone in order to claim the benefit of the world’s
largest self-insurer. There are several possible reasons. For example,
a jury trial is not available in such a suit against the United States
and the plaintiff may care to obtain jury consideration of the circum-
stances giving rise to the alleged malpractice. Also, the Federal Tort
Claims Act does not cover claims arising in a foreign country. Simi-
larly, the act may not cover claims where the officer or employee of
the United States was detailed for duty outside a Federal institution
or agency. Also, there are cases where the two-year statute of limita-
tions on claims against the United States may have run out while the
local statute for suit in a state court may not have run. In addition,
there have been instances where for emotional or vindictive reasons
plantiffs have insisted on suing a physician personally for alleged
negligence.

Discussrox

The present propensity of individuals to pursue more actively al-
leged medical malpractice and the attendant alarming increase in the
cost of malpractice insurance coverage have caused physicians, den-
tists, nurses, paramedics and other individuals assigned to medically-
related duties in the Department of Defense to be increasingly con-
cerned over personal exposure to civil liability for alleged malprac-
tice ‘and their increasing inability to meet the cost of malpractice
insurance.

The Department of Justice reported to the Committee that it is de-
fending 20 such lawsuits in which 87 Defense Department defendants
are being sued personally for damages in United States District
Courts. In all but three cases there is no insurance coverage, and of
those three the limitations on liability appear to fall well below the
damages claimed. The total damages claimed in those 20 cases is in the
amount of $13,755,450.00. The Department of Justice, in reporting its
experience regarding the national proliferation of medical malpractice
claims and litigation, has advised the Committee that at the present
time it is involved in approximately 494 suits characterized as arising
out of alleged medical malpractice of officers or employees of the Fed-
eral establishment. :

Testimony presented to the Committee indicates that it is not neces-
sarily the number of malpractice suits currently pending against per-
sonnel described in the legislation that creates the trauma. Rather, it
is the threat of such suits and the current experiences throughout the
entire medical community which results in genuine concern for the
_possibility. of personal liability and leads to the increasing inclination
to practce defensive medicine well beyond the circumstances indi-
‘cated in the case at hand. An additional factor which should encourage
‘the enactment of this bill is the fact that Veterans’ Administration
and Public Health Service personnel have been covered by similar
legislation going back to the original enactment in 1965. See 38 USC
4116, 42 USC 233.

H.R. 333




This legistation would close the loophole by extending to personnel
performing  medical or medically-related services for the armed
forces, .immunity from civil suit and personal liability for alleged
medical malpractice while acting within the scope of their employ-
ment. In substance, the bill would provide for an exclusive remedy
against the United States under the Federal Tort Claims Act for
claims for money damages for persomal injury or death arising from
alleged malpractice or negligence on the part of personnel described
herein. The legislation is intended to cover not only active duty mili-
tary personnel but alse civilian employeés and those members of the
reserve compcnents and the National Guard while acting within the
scope of their duties or employment. Additionally, the bill would pro-
vide coverage through the Secretary of Defense for certain circum-
stances not- included within the scope of the Federal Tort Claims
Act, such as incidents arising in a foreign eountry or possibly in other
than a Federal agency or institution where military or civilian person-
nel may be assigned. A typical example of the latter situation would be
a military physician serving a resideney in 3 civilian hospital.

With reference to the proposed subsection (e) of the bill at page 3,
line 24, the Committee expressed some concern over the use of the
words “assault and battery arising out of negligence” in defining a
circumstance where coverage for malpractice could be allowed under
the provisions of the Federal Tort Claims Act. The concept of an “as-
sault and battery arising out of negligence” is almost unique to the
taw of medical malpractice. In early eases involving lack of informed
consent to medieal treatment the cause of action was drafted as a tech-
nical assaunlt and battery. The more modern view is that failure to
obtain consent of a patient prior to rendering specific medical treat-
ment is professional negligence. However, since there remains a sub-
stantial body of law in many jurisdictions that continues to charac-
terize such an action as one alleging assanlt and battery, the language
'has been retained in the bill. Similar language appears in the existing
statutory provisions covering Public Health Service personnel in cases
involving alleged malpractice. ‘

DrePARTMENTAT, POSITION

DeparTvent oF THE Am Foros,
O¥PICE OF THE SECRETARY,
. : Washington, D.C.,June 5,1975.
Hon. Mewvin Price, Chairman, (
Committee on Armed Services,
House of Representatives. S ,

Dear Mr. CaairMaN: Reference is miade to your request for the
views of the Department of Defense on ¥L.R. 3954, 94th Congress, a
bill “T'o amend title 10 of the United States Code, to provide for an
exclusive remedy against the United States In suits based upon medi-
cal malpractice on the part of active. dnty military medical personnel,
and for other purposes.” The Department of the Air Force has been
assigned the responsibility for expressing the views of the Depart-
aent of Defenseon thisbill. ™~~~ .~~~ ,

H.ER. 333
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The purpose of the bill istoadd a new section (§1089) to.title 10,
United States Code, to make suit against the United States under sec-
tions 1846(b) and 2672 of title 28, United States Code (relating to
tort claims sgainst the United States), the exclusive remedy for clanms
arising from alleged malpractice or negligence of active duty medieal
personnel (and persons in related specialized fields) of the armed
forces in the performance of duties in or for a Federal department,
agency, or institution. The Attorney General would be required to
defend any civil action against a member of the armed forces based
on a claim covered by the bill and would be authorized to compromise
or settle any such claim as provided in section 2677 of title 28, United
States Code. Moreover, the Secretary of Defense or his designees
would be authorized to hold those personnel harmless or provide lia-
bility insurance against similar claims for damages arising while they
were assigned to a foreign country or detailed for service with other
than a Federal agency or institution, or when the remedies of third
persons described in section 2679(h) of title 28 (pertaining to claims
arising from the operation of a motor vehicle) are not available.

The exception in section 2680{h) of title 28 for claims arising out
of assault or battery would not bar a claim otherwise covered by the
new section. The new seetion would apply only to claims aceruing on
or after the first day of the third month after enactment of the bill.

There is now an urgent need both to assure an adequate vémedy in
all cases against the United Status for injury caused by malpractice
or negligence by persons in the medical and related specialties in the
armed forces, within the scope of their duties, and to make that rem-
edy the exclusive remedy for that malpractice. The proposed exclusive
remedy insures the availability of adequate compensation in legiti-
mate malpractice claims and insulates medical practitioners from friv-
olous lawsuits. Such a provision wonld be an incentive. for a medieal
career in the armed forces. = L

Accordingly. the Department of the Air Force, on behalf of the
Department of Defense, strongly urges favorable consideration of
H.R. 3954 at this time. This will provide the same protection for medi-
cal personnel of the armed forces as is now provided for those per-
sonnel of the Veterans’ Administration and the Public Health Service.

In addition, the remedial purpose of the bill supports its. applica-
tion to claims arising both before and after its enactment, subject to
the statutes of limitations, pro¥ided that no suit or civil action has
Leen commenced before such effective date.

The cost of the legislation cannot be definitely ascertained since we
are unable to forecast pessible future claims. S

This report has been coordingted within the Department of Defense
in accordance with procedues deseribed by the Secretary of Defense.

The Office of Management and Budget advises that, from the stand-
point of the Administration’s program, there is no objection to the
presentation of this report for the consideration of the Committee.

Sincerely,
Davip P. Tavior,
Assistant Secretary of the Air Force.
Manpower and Reserve Affairs.

H.R. 338
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CoxmiTTeE PosiTIoN L

The Committee on Armed Services, a quorum being present, by
unanimous vote, favorably reported H.R. 3954, as amended, on

June 23,1975,
FiscarL DaTa

DEePARTMENT OF THE AIrR FORCE,
OFFICE OF THE SECRETARY,
Washington, D.C., June 18, 1975.
Mr. Wieiams H. Hoeaw, Jr., )
Counsel, House Armed Services Committee, House of IRepresenta-
tives, Washington, D.C. o

Dear Mz. Hocax: This is in response to your request for informa-
tion as to the costs associated with the enactment of H.R. 3954.

The Department of Justice will be responsible for handling litiga-
tion associated with malpractice suits initiated against medical per-
sonnel of the Armed Services. The Department of Justice has advised
that based upon present projections there will be no additional man-
power costs incurred if the bill is enacted, since any additional litiga-
tion work will be absorbed within their present manpower structure.

The possible costs of future claims associated with the legislation
cannot be predicted due to the uncertainties associated with such liti-
gation ; however, any such costs would be absorbed within the existing
budget.

Sincerely,
Josern J. F. CLaARK,
Associate Director,
Legislative Liaison.

Thus, a cost factor cannot be assigned to this legislation, but the
Committee was informed that the legislation is not expected to stim-
ulate additional claims. :

INFLATION IMPACT STATEMENT

For the reasons stated in the information under Fiscal Data above,
the Committee does not consider that this bill contains an inflation
factor.

OversicHT FINDINGS

The Committee indicated a continuing need for a close monitoring
of the professional welfare of the military medical establishment in
order to promote the retention of medical, dental and other health care
delivery personnel, as well as to enhance career opportunities.
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H. R. 3954

Rinetp-fourth Congress of the Wnited States of gmzrim

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January;
one thousand nine hundred and seventy-six

An Act

To provide for an exclusive remedy against the United States in suits based
upon medical malpractice on the part of medical personnel of the armed forces,
the Defense Department, the Central Intelligence Agency, and the National
Aeronautics and Space Administration, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That (a) chapter 55
of title 10, United States Code, is amended by adding at the end
thereof a new section as follows:

“§1089. Defense of certain suits arising out of medical mal-
practice

“(a) The remedy against the United States provided by sections
1346 (b) and 2672 of title 28 for damages for personal injury, includ-
ing death, caused by the negligent or wrongful act or omission of any
physician, dentist, nurse, pharmacist, or paramedical or other support-
ing personnel (including medical and dental technicians, nursing
assistants, and therapists) of the armed forces, the Department of
Defense, or the Central Intelligence Agency in the performance of
medical, dental, or related health care functions (including clinical
studies and investigations) while acting within the scope of his duties
or employment therein or therefor shall hereafter be exclusive of any
other civil action or proceeding by reason of the same subject matter
against such physician, dentist, nurse, pharmacist, or paramedical
or other supporting personnel (or the estate of such person) whose
act or omission gave rise to such action or proceeding.

“(b) The Attorney General shall defend any civil action or pro-
ceeding brought in any court against any person referred to in sub-
section (a) of this section (or the estate of such person) for any such
injury. Any such person against whom such civil action or proceeding
is brought shall deliver within such time after date of service or
knowledge of service as determined by the Attorney General, all
process served upon such person or an attested true copy thereof to
such person’s immediate superior or to whomever was designated by
the head of the agency concerned to receive such papers and such
person shall promptly furnish copies of the pleading and process
therein to the United States attorney for the district embracing the
place wherein the action or proceeding is brought, to the Attorney
General and to the head of the agency concerned.

“(c) Upon a certification by the Attorney General that any person
described in subsection (a) was acting in the scope of such person’s
duties or employment at the time of the incident out of which the
suit arose, any such civil action or proceeding commenced in a State
court shall be removed without bond at any time before trial by the
Attorney General to the district court of the United States of the
district and division embracing the place wherein it is pending and
the proceeding deemed a tort action brought against the United States
under the provisions of title 28 and all references thereto. Should a
United States district court determine on a hearing on a motion to
remand held before a trial on the merits that the case so removed is
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one in which a remedy by suit within the mea,ning of subsection (aﬁ
of this section is not available against the United States, the case sha.
be remanded to the State court.

“(d) The Attorney General may compromise or settle any claim
asserted in such civil action or proceeding in the manner provided in
section 2677 of title 28, and with the same effect.

“(e) For purposes of this section, the provisions of section 2680 (h)
of title 28 shall not apply to any cause of action arising out of a
negligent or wrongful act or omission in the performance of medical,
dental, or related health care functions (including clinical studies
and investigations).

“(£) The head of the agency concerned or his designee may, to the
extent that he or his designee deems appropriate, hold harmless or
provide liability insurance for any person described in subsection (azl
for damages for personal injury, including death, caused by suc
person’s negligent or wrongful act or omission in the performance of
medical, dental, or related health care functions (including clinical
studies and investigations) while acting within the scope of such
person’s duties if such person is assigned to a foreign country or
detailed for service with other than a Federal department, agency, or
instrumentality or if the circumstances are such as are likely to pre-
clude the remedies of third persons against the United States described
in section 1346(b) of title 28, for such damage or injury.

“(g) In this section, ‘head of the agency concerned’ means—

“(1) the Director of Central Intelligence, in the case of an
employee of the Central Intelligence Agency ;

“(2) the Secretary of Transportation, in the case of a member
or employee of the Coast Guard when it is not operating as a
service in the Navy; and

“(3) the Secretary of Defense, in all other cases.”.

(b) The table of sections at the beginning of such chapter 55 is
amended by adding at the end thereof the following:

“1089. Defense of certain suits arising out of medical malpractice.”.
Swpo. 2. (a) The Congress finds-—

(1) that the Army National Guard and the Air National
Guard are critical components of the defense posture of the
United States;,

(2) that a medical capability is essential to the performance
of the mission of the National Guard when in Federal service;

(8) that the current medical malpractice crisis poses a serious
threat to the availability of sufficient medical personnel for the
National Guard ; and

(4) that in order to insure that such medical personnel will
continue to be available to the National Guard, it is necessa
for the Federal Government to assume responsibility for the
payment of malpractice claims made against such personnel
arising out of actions or omissions on the part of such personnel
while they are performing certain training exercises.

(b) Chapter 3 of title 32, United States Code, is amended by
adding at the end thereof a new section as follows:
§ 334. Payment of malpractice liability of National Guard Medical
personnel

(a) Upon the final disposition of any claim for damages for per-
sonal injury, including death, caused by the negligent or Wrongful
act or omission of any medical personnel of the National Guard in
furnishing medical care or treatment while acting within the scope of
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his duties for the National Guard during a training exercise, the
liability of such medical personnel for any costs, settlement, or judg-
ment shall become, subject to the provisions of this section, the lia-
bility of the United States and shall be payable under the provisions
of section 1802 of the Act of July 27, 1956 (31 U.S.C. 724a), or out
of funds appropriated for the payment of such liability.

“(b) The liability for any claim for damages under this section
against any medical personnel shall become the liability of the United
States only to the extent that the liability of such medical personnel
is not covered by insurance, and such liability shall not constitute
coinsurance for any purpose.

““(c) Liability of the United States for damages against any medical
personnel referred to in subsection (a) shall be subject to the condition
that the medical personnel against whom any claim for such damages
is made shall—

“(1) promptly notify the Attorney General of the claim, and
in case of any civil action or proceeding brought in any court
against any such personnel, deliver all process served upon such
personnel (or an attested true copy thereof) to the immediate
superior of such personnel or to such other person designated by
the appropriate Adjutant General to receive such papers, who
shall promptly transmit such papers to the Attorney General.

“(2) furnish to the Attorney General such other information
and documents as the Attorney General may request, and

“(3) comply with the instructions of the Attorney General
relative to the final disposition of a claim for damages.

“(d) The liability of the United States under this section shall also
be subject to the condition that the settlement of any claim described
in subsection (a) of this section be approved by the Attorney General
prior to its finalization.

“(e) The provisions of this section shall not apply in the case of
any claim for damages against any medical personnel settled under
the provisions of section 715 of title 32.

“(f) As used in this section, the term—

- “(1) ‘Medigal personnel’ means any physieian, denti

pharmacist, paramedical, or other supporting personnel (includ- o

ing medical and dental technicians, nursing assistants, and thera-
pists) of the Army National Guard or the Air National Guard.

“(£) ‘Training exercise’ means training or duty performed by
medical personnel under section 816, 502, 503, 504, or 505 of this
title or under any other provision of law for which such personnel
are entitled to or has waived pay under section 206 of title 37.

“(3) ‘Final disposition’ means—

“(A) a final judgment of any court from which the Attor-
ney General decides there will be no appeal,

“(B) the settlement of any claim, or

“(C) a determination at any stage of a claim for damages
in favor of a medical personnel and from which determina-
tion no appeal can be made.

“(4) ‘Settlement’ means any compromise of a claim for damages
which is agreed to by the claimant and approved by the Attorney
General prior to its finalization.

“(5) ‘Costs’ includes any costs which are taxed by any court
against any medical personnel, normal litigation expenses, attor-
ney’s fees incurred by any medical personnel, and such interest as
any medical personnel may be obligated to pay by any court order
or by statute.
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“(6) ‘Claim for damages’ means an{ claim or any legal or
administrative action in connection with any claim described in
subsection (a) of this section.

“(7) ‘Attorney General’ means the Attorney General of the

United States.”. o )

(¢) The table of sections at the beginning of such chapter 3 is
amended by adding at the end thereof the following:

“334. Payment of malpractice liability of National Guard medical personnel.”,

Sec. 3. Title I11 of the National Aeronautics and Space Act of
1958, as amended, is amended by redesignating section 307 as 308 and
by inserting after section 306 a new section 307 as follows:

“DEFENSE OF CERTAIN MALPRACTICE AND NEGLIGENCE SUITS

“Sgc. 807. (a) The remedy against the United States provided by
sections 1346 (b) and 2672 of title 28, United States Code, for damages
for personal injury, including death, caused by the negligent or wrong-
ful act or omission of any physician, dentist, nurse, pharmacist, or
paramedical or other supporting personnel (including medical and
dental technicians, nursing assistants, and therapists) of the Admin-
istration in the performance of medical, dental, or related health care
functions (including clinical studies and investigations) while acting
within the scope of his duties or employment therein or therefor shall
hereafter be exclusive of any other civil action or proceeding by rea-
son of the same subject matter against such physician, dentist, nurse,
pharmacist, or paramedical or other supporting personnel (or the
estate of such person) whose act or omission gave rise to such action
or proceeding,

“(b) The Attorney General shall defend any civil action or proceed-
ing brought in any court against any person referred to in subsection
(a) of this section (or the estate of such person) for any such injury.
Any such person against whom such civil action or proceeding is
brought shall deliver within such time after date of service or knowl-
edge of service as determined by the Attorney General, all process
served upon such person or an attested true copy thereof to such per-
son’s immediate superior or to whomever was designated by the
Administrator to receive such papers and such person shall promptly
furnish copies of the pleading and process therein to the Unifed States
Attorney for the district embracing the place wherein the proceeding
is brought to the Attorney General and to the Administrator.

“(c) Upon a certification by the Attorney General that any person
described in subsection (a) was acting in the scope of such person’s
duties or employment at the time of the incident out of which the suit
arose, any such civil action or proceeding commenced in a State court
shall be removed without bond at any time before trial by the At~
torney General to the district court of the United States of the district
and division embracing the place wherein it is pending and the pro-
ceeding deemed a tort action brought against the United States under
the provisions of title 28, United States Code, and all references
thereto. Should a United States district court determine on a hearing
on g motion to remand held before a trial on the merits that the case so
removed is one in which a remedy by suit within the meaning of sub-
section (a) of this section is not available against the United States,
the case shall be remanded to the State court.

“(d) The Attorney General may compromise or settle any claim
asserted in such civil action or proceeding in the manner provided in
section 2677 of title 28, United States Code, and with the same effect.
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“(e) For purposes of this section, the provisions of section 2680 (h)
of title 28, Ignited States Code, shall not ap%ﬁy to any cause of action
arising out of a negligent or wro 1 act of omission in the perform-
ance of medical, d%ntwl, or related health care functions (including
clinical studies and investigations).

“(f) The Administrator or his designee may, to the extent that the
Administrator or his designee deem appropriate, hold harmless or pro-
vide liability insurance for any person described in subsection (a) for
damages for personal injury, including death, caused by such person’s
negligent or wrongful act or omission in the performance of medical,
dental, or related health care functions (including clinical studies and
investigations) while seting within the scope of such person’s duties
if such person is assigned to a foreign country or detailed for service
with other than a Federal department, agency, or instrumentality or if
the circumstances are such as are likely to preclude the remedies of
third persons against the United States described in section 2679(b)
of title 28, United States Code, for such damage or injury.”.

Skc. 4. This Act shall become effective on the date of its enactment
and shall apply only to those claims accruing on or after such date of
enactment,

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.





