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QQ;‘Q WASHINGTON Last Day: October 12
October 4, 1976

2 2 / MEMORANDUM FOR THE PRESIDENT
f%;(i~' ‘)&M”N’//
- /,,, FROM: JIM CANNON
10/417
SUBJECT: S. 2981 - Appropriation Authorization

for the Indian Claims Commission for
fiscal year 1977

y [ Attached for your consideration is S. 2981, sponsored by
ptler Senators Jackson and Fannin.

The enrolled bill authorizes appropriations of $1,650,000
for the Indian Claims Commission for FY 77 and extends
the life of the Commission through September 30, 1978.

Additional information is provided in OMB's enrolled bill
report at Tab A.

OMB, Max Friedersdorf, Counsel's Office (Kilberg), Brad
Patterson and I recommend approval of the enrolled bill.

RECOMMENDATION

That you sign S. 2981 at Tab B.




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0CT 1 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S. 2981 - Appropriation authori-
zation for the Indian Claims Commission for
fiscal year 1977
Sponsors - Sen. Jackson (D) Washington and
Sen. Fannin (R) Arizona

Last Day for Action

October 12, 1976 - Tuesday

Action on this enrolled bill is necessary as soon as
possible so that a fiscal year 1977 contingent appro-
priation for this program can be apportioned.

Pureose

Authorizes appropriations in the amount of $1,650,000
for the Indian Claims Commission for fiscal year 1977
and extends the life of the Commission through
September 30, 1978.

Agency Recommendations

Office of Management and Budget Approval
Indian Claims Commission Approval
Discussion

Under the Indian Claims Commission Act, the Commission
was created in 1946 to adjudicate claims involving
Native American Indian rights to land and compensa-
tion to Indians for the value of their aboriginal
claims to land. Under current law, the Commission's
life would terminate during fiscal year 1977, but
earlier this year, the Administration proposed an
extension through fiscal year 1978 to permit the
Commission to complete most, if not all, of its
remaining work.




S. 2981 would authorize appropriations of $1,650,000
for the Indian Claims Commission for fiscal year 1977
and extend the life of the Commission through the

end of fiscal year 1978, or at such earlier time

as the Commission shall have made its final report
to the Congress on all claims filed with it.

The enrolled bill would also require that upon dis-
solution, the Commission shall deliver to the
Archivist of the United States all case records

and files in which a final determination has been
entered, and by December 31, 1976, transfer to the
U.S. Court of Claims all cases which it has deter-
mined cannot be completely adjudicated by

September 30, 1978. S. 2981 directs the Commission
to file a report to the Congress on the first day
of the next session on those cases which it trans-
ferred to the Archives and the Court of Claims and
at six-month intervals thereafter on the status of
its remaining work.

The Congress has already passed an appropriation of
$1.525 million for fiscal year 1977, contingent upon
enactment of this authorizing legislation.

Other than certain technical provisions concerning
reports to the Congress and the means for trans-
ferring cases to the Court of Claims, S. 2981

as enrolled represents the Administration's proposal
submitted during 1976 to the Congress.

/Mﬁ“*

Acting Director

Enclosures



INDIAN CLAIMS COMMISSION
RIDDELL BUILDING, 6TH FLOOR
1730 K STREET NW.
WASHINGTON, D.C. 20006

September 30, 1976

Honorable James M. Frey

Assistant Director for Legislative Reference
Office of Management and Budget

Washington, D. C. 20503

Re: Enrolled Bill S, 2981
Dear Mr. Frey:

This is in response to your request of this date regarding enrolled
bill S. 2981, an act "To authorize appropriations for the Indian Claims
Commission for fiscal year 1977."

The Indian Claims Commission recommends enrolled bill S. 2981 for

the President's signature.

Sincerely yours,

Jerome K. Kuykendall
Chairman






THE WHITE HOUSE

WASHINGTON

October I, 1976

NOTE TO THE STAFF SECRETARY

—

I concur that 8 2981 and

S 3651 should be signed by the Presiflent.

Bradley H. Patterson, Jr.



ACEERY MEMORANDUM WASHINGTON' LOG NO.:

t ' Time:
Date Cctober 2 : me 400pm
FOR ACTION: prag patterson ce (for information): 550k Marsh
Max Friedersdorf[(d.b‘ Jim Connor
Bobbie Kilberg Ed Schmults
FROM THE STAFF SECRETARY
DUE: Date: October 4 Time: 1100am

SUBJECT:

S.2981-Appropriation Authorization for Indian Claims
Commission for FY 77

ACTION REQUESTED:

For Your Recommendations

For Necessary Action

Prepare Agenda and Brief — Draft Reply

—  xFor Your Comments Draft Remuxks

REMARKS:

please return to judy johnston,ground floor west wing

Liommaod= Offasint = YL

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a -
delay in submitting the required material, please
telephone the Staff Secrotary immediately.

Yemes u, Cannen
For the Pregident




{EMORANDUM WASHINGTON' LOG NO.:

Time:
ober QL?P ‘ 400pm
A en . .

FOR ACTION: ‘Bbrlad Pattersgn cc (for information): y50k Marsh

Max Friedersdorf ' Jim Connor

Bobbie Kilberg Ed Schmults
FROM THE STAFF SECRETARY
DUE: Date: October 4 Time: 1100am

SUBJECT:

S.2981-Appropriation Authorlzatlon for Indian Claims
Commission for FY 77

ACTION REQUESTED:

_For Necessary Action For Your Recommendations

Prepare Agenda and Brief Draft Reply

——XFor Your Comments Dmft Remarks

REMARKS: AWM\/{’ - ﬁ?@

pPlease return to judy johnston,ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a -
delay in submitting the required material, please
telephone the Staff Secretary im-modiu.tely.

}“°’ ! 1S Qﬂnlﬂ '
Por the President




Calendar No. 705

94tH CONGRESS SENATE { REPORT
2d Session No. 94-737

AUTHORIZING APPROPRIATIONS FOR THE INDIAN
CLAIMS COMMISSION FOR FISCAL YEAR 1977 AND TO
EXTEND THE LIFE OF THE COMMISSION

Arrm, 6, 1976.—Ordered to be printed

Mr. Asourezx, from the Committee on Interior and Insular
Affairs, submitted the following

REPORT
together with
MINORITY VIEWS

[To accompany S. 2981]

The Committee on Interior and Insular Affairs, to which was
referred the bill (S. 2981) to authorize appropriations for the Indian
Claims Commission for fiscal year 1977, having considered the same,
reports favorably thereon with amendments and recommends that
the bill as amended do pass.

The amendments are as follows 3 .

(1) Strike out all after the enacting clause and insert the following:
That there is authorized to be appropriated to carry out the provisions of the
Indian Claims Commission Act (25 U.S.C. 70), during fiscal year 1977, not to
exceed $1,650,000.

Sec. 2. Section 23 of the Act entitled “An Act to create an Indian Claims
Commission, to provide for the powers, duties, and functions thereof, and for
other purposes”, approved August 13, 1946 (60 Stat. 1049, 1055), as amended

(86 Stat. 115; 25 U.S.C. 70v), is hereby amended by striking said section and
inserting in lieu thereof the following:

“‘DISSOLUTION OF THE COMMISSION AND DISPOSITION OF PENDING CLAIMS

“SEc. 23. The existence of the Commission shall terminate at the end of fiscal
year 1980 on September 30, 1980, or at such earlier time as the Commission shall
have made its final report to the Congress on all claims filed with it. Upon its

§7-010—76———1
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dissolution the records and files of the Commission in all cases in which a final
determination has been entered shall be delivered to the Archivist of the United
States. When the Commission shall be of the opinion that any case pending before
it can be handled more expeditiously by the United States Court of Claims, the
Commission shall certify such case to the Court of Claims. The Court of Claims
may thereupon, in its discretion, permit the transfer of the case, and jurisdiction
is hereby conferred upon the Court of Claims to adjudicate all such cases under
the provisions of section 2 of the Indian Claims Commission Act: Provided, That
section 2 of said Act shall not apply to any case filed originally in the Court of
Claims under section 1505 of title 28, United States Code. Upon dissolution of
the Commission all pending cases inciuding those on appeal shall be transferred
to the Court of Claims for adjudication on the same basis as those permitted to be
transferred by this section.”. :

Sec. 3. Section 27 of such Act of August 13, 1946, as amended (25 U.S.C.
70v-1), is amended by adding the following:

“Skc. 27. (¢) No trial or hearing shall be conducted nor shall any proceeding
be initiated before the Commission in any phase of a claim on or after December 31,
1979: Provided, however, That the provisions of this subsection shall not apply to
hearings or proceedings relating to a compromise settlement of a claim.”,

Sec. 4. Section 28 of such Act of August 13, 1946, as amended (25 U.S.C.
70v-2), is amended by striking said section and inserting in lieu thereof the
following:

“STATUS REPORTS TO CONGRESS

“Sec. 28. The Commission shall, on the first day of each session of Congress
and six months thereafter, submit to the Committees on Interior and Insular
Affairs of the Senate and House of Representatives, a report showing the progress
‘made and the work remaining to be completed by the Commission, as well ds the
gtatus of each remaining case, along with a projected date for its completion.”.

Amend the title so as to read:

A bill to authorize appropriations for-the Indian Claims Commission for
fiscal year 1977, and for other purposes.

Purrost oF THE MEASURE

S. 2981, as amended, has two purposes. The first is to authorize an
appropriation of $1,650,000 for fiscal year 1977. The second is to ex-
tend the life of the Commission by three and one-half years to Sep-
tember 30, 1980 in order to provide a sufficient period of time to
complete its work.

BackGROUND AND NEED

The Indian Claims Commission was' established pursuant to the
Act of August 13, 1946 (60 Stat. 1049, 1055), as amended to provide
a forum for the adjudication of the numerous unsettled tribal claims
against the United States that existed on the date of the Act. Prior
to the creation of the Commission such claims were heard by the Court
of Claims under special jurisdictional acts. Tribes with pending claims
were given five years to file them; and Congress anticipated that the
Commission would complete its work and cease to exist within ten
years.

Unfortunately, the Commission has failed to meet Congressional
expectations, and Congress has found it necessary to enact legislation
on four separate occasions in the past authorizing extensions to the
life of the Commission. The most recent extension was granted through
Public Law 92-265. - a

PL: 92265 extended the life of the Commission to April 10, 1977,
mandated & dissolution of the Commission after that date, provided
for an automatic transfer of any remaining dockets to the U.S. Court

3

of Claims, and required the Commission to obtain Congressional ap-
proval of an annual authorization for its appropriations for each en-
suing fiscal year.

To assess the capacity of the Court of Claims to expeditiously ad-
judicate any remaining dockets following dissolution of the Com-
mission, the Court was requested to testify at the Subcommittee
hearing on April 18, 1975 on S. 876, the Commission’s FY 1976
authorization. At that hearing, the witness from the Court of Claims
testified as follows:

(1) That if the estimated 60 remaining accounting cases were
transferred to the Court upon dissolution of the Commission on
April 10, 1977, the Court would need five years to complete the
final adjudication of such cases; and

(2) That the Court would pose no objection if Congress were
to enact legislation to extend the life of the Commission beyond
the schedu%;d dissolution on April 10, 1977.

At the same hearing, the Chairman of the Commission expressed
the view that a three-year extension to the life of the Commission
would provide a sufficient period of time to complete adjudication
of all but a minor portion of the remaining cases, which could then be
referred to the Court of Claims for completion.

Based on the Subcommittee hearing last year on the Commission’s
annual authorization bill, the Committee amended the House-passed
bill (HL.R. 3979) to.provide for a three-year extension to the life of the
Commission beyond April 10, 1977. ‘

The House of Representatives disagreed with the Senate amend-
ment to H.R. 3979 and requested a conference. The Senate/House
conferees arrived at an impasse on the amendment, and, in the mean-
time, the Appropriations Committees reluctantly approved the
Commission’s appropriation request for fiscal year 1976.
~ Their action was tantamount to an authorization, and the need,
therefore, for enactment of H.R. 3979 was nullified. '

The Committee is aware of the Court of Claims ¢ontinued reluctance
to assume responsibility for the final adjudication of any remaining
cases upon the scheduled dissolution of the Indian Claims Commis-
sion on April 10, 1977. In addition, the Committee has been informed
of the Administration’s decision to support a one-year extension to
the life of the Commission beyond April 10, 1977, and that legislation
for that purpose will be forthcoming to the Congress in the near future.

In enacting the most recent extension of the life of the Indian
Claims Commission, Congress made it clear that it intended that
extension to be the last. 1t was therefore provided that on April 10,
1977, the files of all cases then pending before the Commission would
be transferred to the U.S. Court of Claims which would then adjudi-
cate all such remaining cases under the terms of the jurisdictional
section of the Indian Claims Commission Act.

This committee adheres to the original purpose of the Indian
Claims Commission Act, that all Indian claims should be adjudicated
as quickly as possible. However, because of the nature of the claims
still pending at the Indian Claims Commission, and because of the
present condition of the docket of the Court of Claims and the effect
that the proposed transfer would have on that docket, this committee
has been forced, once again, to address itself to the question of how
the purpose of the Indian Claims Commission can best be carried out.
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. It is the committee’s judgment that the proposed three and one-
half years extension to the life of the Commission will serve the
best interests of the Federal Government and the plaintiff tribes.

. The total number of claims docketed pursuant to the Indian Claims
Commission Act was 615. Of these, the total disposed of by the Com-
mission has been 460, leaving 155 claims still pending. Of these 155
cases, 23 are before the Supreme Court on petition for cértiorari and 8
are presently before the Court of Claims on appeal, leaving 124 in
various stages of litigation before the Indian Claims Cominission. Of
the cases still pending, 48 involve claims for an accounting.! These
claims promise to be among the most time consuming of any igﬂed with
the Indian Claims Commission and to require the exercise:of the
greatest degree of expertise in their disposition. B

Under established law, the United States acts as a fiduciary in the
administration of Indian tribal trust property. Therefore, each ac-
counting claim requires the United States to prepare an accounting
report, detailing its performance as the administrator of the tribe’s
estate.

Some sccounting reports involve transactions covering a period of
170 vears. Understandably, preparation of such reports is a very time-
consuming matter. These reports are prepared fr a special Indian
accounting group, originally located in the General Accounting Office
but transferred to the General Services Administration in 1965, where
it i1s now known as the Indian Trust Accounting Division. Because
of administrative problems, this group was not sufficiently staffed
until 1973. Therefore, in addition to the necessary time consumed in
the preparation of extensive and complicated accounting reports
there has been delay caused by administrative problems completely
outside the control of the Indian Claims Commission.

After an accounting report is submitted by the United States to the
claimant tribe, tribal attorneys may file exceptions to that report.
Such exceptions are often quite detailed and extensive. Often, claim-
ants allege that the accounting submitted is incomplete and ask the
Commission to order that the United States supply more information.

Trial of accounting cases requires adjudications of literally hundreds
of separate issues. Each expenditure of tribal funds is potentially the
subject of challenge. Mismanagement of tribal resources, such as
timber, grazing lands, oil and gas, is often alleged and becomes the
subject of detailed and time-consuming proceedings, While the Com-
mission and the Court of Claims have developed certain legal principles
which, when applied in accounting cases, substantially shorten -the
time of trial, a number of important issues remain to be determined
and are presently the subject of appeal.
~ In earlier years, the Indian Claims Commission was the subject of
much criticism for its delays in processing claims. However, the
cominittee is satisfied that throughout the period of its recent history,
the Indian Claims Commission and its staff have worked diligently
to move to completion all cases still pending before it. In so doing,
there has developed an expertise which holds out the promise that the
remaining Indian Claims cases may be disposed of within & relatively
short period of time. We are told that the Commission does not foresee

1 For more detailed summary see Indian Claimg Commigslon Annual Reéport under Brecu-
tive Communications, - :
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need of coming back to Congress and asking for another extension
after the one proposed herein expires. -

In contrast, the pending transfer of undisposed eases to the Court
of Claims, appears to raise the possibility of unnecessary delay,
Pursuant to the transfer provision, the cases pending before the Indian
Claims Commission in 1977 would become the responsibility of the
Trial Division of the U.8, Court of Claims. o . o

The trial judges of that division are called upon to conduct trials in
18 major categories of litigation in sddition to Indian cases. Their
expertise in the area of Indian Claims is necessarily limited. There is
presently a backlog of cases pending before the Trial Division repre-
genting &(Q/pmximately 28 percent of the total cases pending in the
Court of Claims. In addition it is foreseen that the impending iransfer
of jurisdiction may make it necessary that the Court of Claims increase
the number of its trial judges and employ additional deputy clerks,
secretaries, auditors, and law clerks,

Because of the backlog of cases at thie Trial Division of the Court of
Claims, the necessity that trial judges develop an expertise in the area
of Indian Claims law, and necessary administrative adjustments that
must be made by the Court, such as the promulgation of new rules and
procedures, we are informed by the Court of Claims that it will take an
estimated five years from the time of transfer for the Court to complete
consideration of then pending Indian Claims Commission cases. In
other words, transfer to the Court of Claims; which was to have
expedited the disposition of these cases, instead will probably delay
that disposition for at least two years, I

In addition, it appears to the committee that all Indian tribes

should have the benefit of a decision by the same tribunal. Tribes
whose cases are transferred to the Court of Claims may get different
treatment in many regards. They certainly would lose their present
right to appeal to & higher tribunal from decisions by the trier of fact.
If the Court of Claims is to decide claims in the first instance; review
would have to be by the Supreme Court and this is not likely to be
granted in many cases. ’ ' :
.. Finally, continued uncertainty as to how and where remaining
claims are to be concluded is not conducive to settlement of these
complex cases, the most desirable and expeditious way of concluding
them. The committee is not satisfied that all thit can be done in the
settlement of these cases has been done. As part’of its next annual
report to Congress, the committee will expect the Commission to make
a full report of its efforts to encourage settlement of these claims by the
parties, ;

The Indian Claims Commission Act was promulgated with the
promise and intention that Indian tribes would be able to obtain
expeditious disposition of their claims against the United States. That
promise remains, unchanged. However, because of circumstances
beyond the control of either the tribal claimants or the body designated
to hear their claims, disposition has been delayed. It is the responsi-
bility of this committee and this Congress to assure that these cases be
litigated as quickly as possible. Therefore, this committee recommends
that the life of the Indian Claims Commission be extended for a period
of three and one-half years beyond the date upon which it is now
scheduled to expire. ‘
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Lecistarive History

S. 2981 was introduced by Senators Jackson and Fannin on Feb-
ruary 17, 1976, in response to an Executive Communication. Senator
James Abourezk, Chairman, Subcommittee on Indian Affairs, recom-
mended that S. 2981 be referred directly to full Committee for con-
sideration in lieu of Subcommittee hearings.

ComMITTEE RECOMMENDATION AND TABULATION OF VOTES

The Senate Committee on Interior and Insular Affairs, in open
business session on March 23, 1976, with a quorum present by voice
vote recommended that the Senate adopt S. 2981 if amended as
described herein.

COMMITTEE AMENDMENTS

The Committee amendments are designed.to achieve the objective
of the Indian Claims Commission Act, passed on August 13, 1946, to
complete adjudication of all outstanding historical claims by Indian
tribes, bands, or other identifiable groups against the United States.

While the Committee continues to express its disappointment that
the Commission has failed to complete final adjudication of all land
and accounting claims pending before that forum, the Committee
was persuaded by two compelling arguments to support the amend-
ment to extend the life of the Commission to September 30, 1980:
(1) the Administration’s recommendation that the life of the Com-
mission be extended for one full year to April 10, 1978; and (2) the
Court of Claims continued reluctance to assume the unfinished case-
load on April 10, 1977, and their preference that Congress enact
legislation to grant an extension to the life of the Commission. The
Committee, therefore, determined that the interests of the plaintiff
tribes and the public could best be served by authorizing a further
extension to the life of the Commission.

Additionally, the Committee believes that the provision which
sets a deadline for completion of hearings will serve as an added
stimulus to both counsel for plaintiff tribes and the Commission to
move expeditiously on all pending dockets.

Finally, the Committee expects the Commission to adhere to the
statutory semi-annual reports to be submitted to Congress reflecting
the progress and status of all remaining cases, along with a projected
completion date for each case.

SECTION-BY-SECTION ANALYSIS

Section 1. This section authorizes appropriations not to exceed
$1,650,000 to fund the Indian Claims Commission’s activities for
fiscal year 1977. The Commission’s approved budget for 1977 is
$1,530,000; an additional $120,000 is a contingent amount to cover
any unexpected items such as salary and cost of living increases.

Section 2. The amendment to Section 23 extends the life of the
Indian Claims Commission for three and one-half additional years,
until September 30, 1980. This will give the Commission the time
which is required to adjudicate the 155 claims which are presently
pending.
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The amendment further provides that whenever the Commission
is of the opinion that a pending case can be handled more expeditiously
by the Court of Claims the Commission shall certify such case to the
Court of Claims, subject to the approval of the cuort. Any case still
pending on September 30, 1980, will be transferred to the Court of
Claims.’ ‘ _ ) .

Section 3. This section amends section 27 of the Indian Claims
Commission Act by adding a new provision, section 27(c),, w_hlc,h
provides that during the last nine months of the Commission’s
existence no hearings will be conducted and no_proceedings will be
initiated in any phase of a claim. The parties are thereby put on notice
that all hearings must be concluded prior to December 31, 1979. The
Commission’s rules provide for the filing of proposed findings, briefs,
and replies during the 100 days following the closing of the record
on the particular phase involved. This will allow the Commission
approximately five and one-half months to complete its final action
on the claim prior to the September 30, 1980, expiration date. An
exception to this provision is made for hearings or proceedings leading
to a compromise settlement of a claim. This will encourage and permit
compromises at any time before September 30, 1980. )

Section 4. The amendment to Section 28 provides that instead of
annual reports to the Congress the Commission will semi-annually
submit a report on the progress and status of all remaining cases,
along with a projected completion date for each case. ) )

Tt should be noted that the Indian Claims Commission will continue
to be required to obtain yearly appropriation authorizations for each
fiscal year until its termination. :

Cost AND BUDGETARY CONSIDERATIONS

The enactment of S. 2981, as amended, will result in an expenditure
of approximately $1.6 million of federal appropriations.

ExecuTivE COMMUNICATION

Set forth below is the Executive Communication from the Chairman
of the Indian Claims Commission submitting and recommending this
legislation together with the Commission’s annual report for 1975:

InpiaN Cramvs CoMMISSION,
Washington, D.C., May 6, 1975.

Hon. NrLsoN A. ROCKEFELLER,
President of the U.S. Senate,
Washington, D.C. )

Drar Me. Presmext: Enclosed is a proposed bill “To authorize
appropriations for the Indian Claims Commission for fiscal year
19777 We recommend that the proposed bill be introduced and
referred to the appropriate committee for consideration, and we
recommend that it be enacted.

Fiscal Year 1977 Appropriation Authorization

The legislation under which the Indian Claims Commission conducts
its program, the Indian Claims Commission Act, as amended, 25
U.S.C. § 70e (1972), states “There are authorized to be appropriated
for the necessary expenses of the Commission not to exceed $1,500,000
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for fiscal year 1973, and appropriations for succeeding fiscal years
shall be made only to the extent hereafter authorized by Aect of
Congress.” In order to meet fiscal year 1977 program requirements,
we propose that such sums as may be necessary to continue the pro-
gram of the Indian Claims Commission be authorized. There is need
for enactment of this authorization in order for work to proceed during
the next fiscal year.

This proposed legislation is being submitted in conformance with
the Congressional Budget Act of 1974. The Office of Management
and Budget has advised that it is consistent with the program of the
President.

Sincerely,
JEROME K. KUYKENDALL,
Chairman.

A BILL To authorize appropriations for the Indian Claims Commission for fiscal
year 1977

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That there is authorized to be
appropriated to carry out the provisions of the Indian Claims Com-
mission Act, 25 U.S.C. § 70, during fiscal year 1977, such sums as
may be necessary to continue the program of the Indian Claims
Comumisston. : : .

Inpian Crawus Commission,
Washington, D.C., January 19, 1976.
Hon. Henry M. Jackson, o
Chairman, Commattee on Interior and Insular Affairs, U.S. Senate,

Washington, D.C.

DErarR Mr. CHAIRMAN: Pursuant to Section 28 of the Indian Claims
Commission Act, a section added by the Act of March 30, 1972,
86 Stat. 115, the Indian Claims Commission herewith ‘submits to
the Committee on Interior and Insular Affairs of the Senate its
report on the progress made and the work remaining to be completed
by the Commission, as well as the status of each remaining Indian
claim case, along with a projected date for its completion.

Covering the report is an overall summary of the Indian claims
cases filed with the Commission, those disposed of, and those re-
maining at December 31, 1975. The information required in respect
to the pending cases is set out on the other 37 pages of the report in
the order of the docket numbers of the cases. Except in those instances
where the cases are on appeal, or where appeals are considered certain,
the projected completion dates do not take into consideration time
that might hereafter be required for adjudication of appeals from
decisions by the Commission.

Sincerely yours,
JEroME K. KUYKENDALL,

Chairman.
Enclosure.
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Summary of Indian claims cases on March 18, 1976%
Number
. . 0,
Claims filed: - dockets
Received through August 13, 1951 . ___________. ... _________ 370
Causes severed from original claims and redocketed as separate claims._ 245
Total docketed - _ . 615

Claims disposed of: . ' .
By awards certified to the Treasury Department. totaling

$576,300,372.50_ - - - oooooooolliloeeo_._ 265

By orders of dismissal . __ _ __________ el _l._.- 195
Total disposed of ____________.__ e 460
Claims pending- - - - - i 155

Summary of the status of pending Indian claims: . .
Pending before the Court of Claims on appeal from Commission decisions:
Cases with final awards totaling $96,821.21 (Dockets 197, 206, and

208) - o el e

Cases with interlocutory decisions (Dockets 182-4A, 196, 226, 229,

and 326-K) - e

Total before the Court of Claims_._______ ____ o . ____.____

Pending before the Supreme Court on petitions for writs of certiorari
to the Court of Claims or involved in such petitions:

Cases with interlocutory decisions (Dockets 13-E, 13-F, 15-1,

22-G, 27, 27-F, 29-D, 29-G, 64-A, 133-A, 133-C, 139, 141, 202,

302, 308, 326~A, and 526-C) - ________ ...

Cases with orders dismissing the plaintiffs” claims (Dockets 18-K,

18-L, 89, 341-C, and 341-D) _ __ ___ . __ .

Total before the Supreme Court______________________.__

Pending under the Commission’s jurisdiction:
Co%lsolidated cases with final award in the sum of $12,262,780.63
remanded by the Court of Claims (Dockets 73 and 151)________
Case with final award of $10,000,000.00 not as yet reportable
because of outstanding appeal rights of dismissed intervenors
(Docket 22-C) . e
Other cases in various stages of litigation_ ... ... ________ 121

Total under the Commission’s jurisdiction . .. .o oo ceeceenaoe 124

*This summary is substituted for that of December 31, 1975, referred to in the Executive Communication
of January 18, 1976,
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MINORITY VIEWS OF SENATORS FANNIN, HANSEN, AND
McCLURE

S. 2981 authorizes $1,650,000 for fiscal year 1977 to carry out the
work of the Indian Claims Commission. As amended in committee
this bill also extends the life of the Commission 3 years. While we
have no objections to authorizing funds for the Commission to con-
tinue its work until April 10, 1977, as currently provided, we do
strongly object to extending the life of the Commission for an addi-
tional 3 years. -

We must note that if the provision in this bill extending the life
of the Commission beyond fiscal year 1977 is rejected as we urge, the
funds authorized in the bill ($1,650,000) would have to be adjusted
downward. Under Public Law 92-265 the Commission is to be dis-
solved on April 10, 1977 which is half way into fiscal year 1077. It
follows that only half of the funds requested in this bill would then be
necessary. In the event an extension is not agreed to the authorizing
figure would have to be appropriately adjusted. There, of course,
would be no reason to authorize a full years funding for a bureaucracy
which under current law is to be dissolved six months after the start
of fiscal year 1977.

In 1946 Congress authorized the creation of the Indian Claims
Commission to allow a settlement of long standing Indian claims—
claims that had been voiced for decades. The original Act required
all claims to be filed within five years of passage with the life of the
Commission to expire on April of 1957. Congress has extended the
life of the Commission four separate times since then. The most
recent extension extended the life of the Commission to April 10th
of next year (1977). We were all promised that this extension would
be the last one and that after over thirty years a Commission which
was intended to exist only a third of that time would be dissolved,
%Illd the remaining dockets would be transferred to the U.S. Court of

aims.

The Claims Commission asserts that with just a few more years
they will be able to complete adjudication of all but a minor portion
of the remaining cases. These kinds of assurances have been given
time and time again yet now this authorizing bill calls for another
three years. Promises can be made and not kept only for so long.
There has to be a finality to this action. We say that not because we
in any way want to minimize the justice of the claims of the Indian
tribes who presented claims. They are entitled to justice, but it is the
very Indian tribes we are attempting to help who will be hurt the
most by the failure to come to a conclusion on these claims.

The long delays in resolving claims before the Commission arise in
part from the complexity of the claims themselves but other factors
must be examined. Suspicions have been voiced by some, of the tax
advantages accrued by many of the lawyers surrounding the claims
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as a result of delays in adjudication. A suspected willingness to stretch
adjudication of claims by legal counsel for tax purposesis a factor to be
recognized. Even more obvious is the Claims Commission’s inherent
self-interest in perpetuating itself. It is the nature of a bureaucracy
to fight for its survival and perhaps procrastinate in order to keep
breathing. The fair and speedy adjudication of these claims is what is
important and we question the Commission’s track record in accom-
plishing this. There has been a total of 615 docketed claims before the
Commission ; 446 of these dockets have been disposed of up to Decem-
ber 1975. After almost 30 years of existence 110 Dockets remain
pending. Unless we take the painful step of ending the Commission
as is provided under current law we can almost guarantee that three
years from now the Commission will be pleading for just one more
extension.

Congress acquiesced to this pleading when it passed Public Law
92-265, but it said “no more”, and provided for the end of the Com-
mission. Now we are asked to reverse that decision and extend again.
The best way to protect the remaining claims is to transfer them to
the U.S. Court of Claims as Congress provided. For those who are
afraid that the Court of Claims will not get the job done either, then
other alternatives should be explored. Perhaps the pending claims
could be transferred to the appropriate Federal District Court where
the claimants would be closer to the court thus providing for less
tribal expense and time than is taken adjudicating these claims here
in Washington. The Indian claims are our concern not the perpetuation
of a bureaucracy that has not met the test of getting the job done.

We seriously question whether Congress would really be helping the
Indian claimants by extending the life of this Commission and thus
we urge that the three year extension as provided in S. 2981 be
rejected. . .
Pavurn J. Fanyin.
Cuirrorp P. HansexN.
James A. McCLURE. |, |

CuancEs 1IN Existine Law .

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by (existing law
proposed to be omitted is enclosed in black brackets, new matter is
printed in italic, existing law in which no change is proposed in shown
In roman): ‘

Acr or Avcust 13, 1946

(60 Stat. 1049, 1055; 25 U.S.C. 70)

% * * * * * X
[DISSOLUTION OF THE COMMISSION AND DISPOSITION OF PENDING CLAINMS

[Skc. 23. The existence of the Commission shall terminate at the
end of fifteen years from and after April 10, 1962, or at such earlier
time as the Commission shall have made its final report to the Con-
gress on all claims filed with it. Upon its dissolution the records and
files of the Commission in all cases in which a final determination
has been entered shall be delivered to the Archivist of the United
States. The records and files in all other pending cases, if any, includ-
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ing those on appeal shall be transferred to the United States Court of
Claims, end jurisdiction is herby conferred upon the United States
Court of Claims to adjudicate all such cases under the provisions of
section 2 of the Indian Claims Commission Act: Provided, That section
2 of said Act shall not apply to any case filed originally in the Court
of Claims under section 1505 of title 28, United States Code.}

DISSOLUTION OF THE COMMISSION AND DISPOSITION OF PENDING CLAIMS

Skc. 23. The existence of the Commission shall terminate at the end
of fiscal year 1980 on September 30, 1980, or at such earlier time as the
Commassion shall have made its final report to the Congress on all claims
Siled with it. Upon its dissolution the records and files of the Commission
in all cases in which a final determination has been entered shall be
delivered to the Archivist of the United States. When the Commission shall
be of the opinion that any case pending before it can be handled more
expeditiously by the United States Court of Clavms, the Commyission shall
certify such case to the Court of Claims. The Court of Claims may there
wpon, in 1ts discretion, permit the transfer of the case, and jurisdiction 1s
hereby conferred upon the Court of Claims to adjudicate all such cases
under the provisions of section 2 of the Indian Claims Commission Act:
Provided, That section 2 of said Act shall not apply to any case filed
originally in the Court of Claims under section 1506 of title 28, United
States Code. Upon dissolution of the Commission all pending cases
including those on appeal shall be transferred to the Court of Claims for
adjudication on the same basis as those permitted to be transferred by
thas section.

TRIAL CALENDAR

Skc. 27. (a) The Commission from time to time shall prepare a trial
calendar which shall set a date for the trial of the next phase of each
claim as soon as practical after a decision of the Commission or the
United States Court of Claims or the Supreme Court of the United
States makes such setting possible, but such date shall not be later
than one year from the date of such decision except on a clear showing
by a party that irreparable harm would result unless longer prepara-
tion were allowed.

(b) If a claimant fails to proceed with the trial of its claim on the
date set for that purpose, the Commission may enter an order dis-
missing the claim with prejudice or it may reset such trial at the end of
the calendar.

(¢) No trial or hearing shall be conducted nor shall any proceeding be
snitiated before the Commission in any phase of a clavm on or after
December 81, 1979; Provided, however, That the provisions of this sub-
section shall not apply to hearings or proceedings relating to a compromise
settlement of a clavm.

STATUS REPORTS TO CONGRESS

Sec. 28. The Commission shall, on the first day of each session of
Congress and sixz months thereafier, submit to the Committees on Interior
and Insular Affairs of the Senate and House of Representatives, a report
showing the progress made and the work remaining to be completed by the
Commission, as well as the status of each remaining case, along unth a
projected date for its completion.
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S. 2981

Rinety-fourth Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

An Act

To authorize appropriations for the Indian Claims Commission for fiscal year
1977, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That there is
authorized to be appropriated to carry out the provisions of the Indian
Claims Commission Act (25 U.S.C. 70), during fiscal year 1977, not to
exceed $1,650,000.

Skc. 2. Section 23 of the Act entitled “An Act to create an Indian
Claims Commission, to provide for the powers, duties, and functions
thereof, and for other purposes”, approved August 13, 1946 (60 Stat.
1049, 1055), as amended (86 Stat. 115; 25 I%léC 70v), is hereby
amended by striking said section and inserting in lieu thereof the
following :

“DISSOLUTION OF THE COMMISSION AND DISPOSITION OF PENDING CLAIMS

“Sec. 23. The existence of the Commission shall terminate at the
end of fiscal year 1978 on September 30, 1978, or at such earlier time as
the Commission shall have made its final report to the Congress on all
claims filed with it. Upon its dissolution, tﬁe records and files of the
Commission in all cases in which a final determination has been entered
shall be delivered to the Archivist of the United States. No later than
December 31, 1976, the Indian Claims Commission may certify and
transfer to the Court of Claims all cases which the Commission deter-
mines it cannot completely adjudicate by September 80, 1978. In addi-
tion, the Commission may, at any time prior to September 30, 1978,
certify and transfer to the Court of Claims any case which it deter-
mines cannot be completely adjudicated prior to the dissolution of the
Commission. Jurisdiction is hereby conferred upon the Court of
Claims to adjudicate all such cases under the provisions of section 2
of the Indian Claims Commission Act: Provided, That section 2 of
said Act shall not apply to any cases filed originally in the Court of
Claims under section 1505 of title 28, United States Code. Upon dis-
solution of the Commission, all pending cases including those on
appeal shall be transferred to the Court of Claims for adjudication
on the same basis as those authorized to be transferred by this section.”.

Sec. 3. Section 28 of such Act of August 13, 1946, as amended (25
U.S.C. 70v-2), is amended by striking said section and inserting in lieu
thereof the following:



S. 2981—2

“STATUS REPORT TO CONGRESS

“Sec. 28. The Commission shall, on the first day of the 95th Con-
iress, submit a report to the Committees on Interior and Insular

fiairs of the Senate and House of Representatives on those cases
which it has transferred pursuant to section 23 of this Act, as amended.
In addition, the Commission shall submit a report to said Committees
at six month intervals thereafter showing the progress made and the
work remaining to be completed by the Commission, as well as the
status of each remaining case, along with the projected date for its
completion.”.

Speaker of the House of Representatives.

Vice President of the United States and
Presgident of the Senate.





