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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

SEP 2 3 1975

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 8532 - Hart-Scott-Rodino Antitrust

Improvements Act of 1976
Sponsors - Rep. Rodino (D) New Jersey and 8 others

Last Day for Action

September 30, 1976 - Thursday

Purgose

Broadens powers of the Department of Justice in conducting
antitrust investigations; requires advance notice to Justice
and the Federal Trade Commission of certain corporate mergers
or acquisitions; and authorizes State attorneys general to

file suits to recover damages incurred by the State's residents
as a result of certain antitrust violations.

Agency Recommendations

Office of Management and Budget Approval (Signing state-
ment attached)

Federal Trade Commission Approval

Department of Commerce Does not recommend
veto

Small Business Administration Cannot support enact-
ment

Department of the Treasury : Disapproval

Department of Justice No recommendation
received

Discussion

H.R. 8532 is a controversial antitrust bill that has been the
subject of extensive negotiations between the Administration and
the Congress. The first of the three titles in the bill resulted
from an Administration proposal. The second is a congressional
initiative which is now acceptable to the Administration since



certain objectionable provisions were deleted by the Congress.
The third title (regarding parens patriae) has been strongly
opposed by the Administration. While labor and consumer groups
have supported H.R. 8532, there has been a great deal of opposi-
tion to the entire bill from the American business community,
and overwhelming opposition to the parens patriae title.

The enrolled bill passed the Senate by 69-18 and the House by
242~138. 1In another significant vote, the House rejected a
motion to recommit to the Judiciary Committee a bill just
containing a parens patriae provision by 223-150.

Major Provisions

Title I -~ Antitrust Civil Process Act Amendments

.

Current law (the Civil Process Act) authorizes the Department of
Justice to serve a “"civil investigative demand" (CID) =-- a pre-
complaint subpoena -- on suspected violators of the antitrust laws,
the so-called "targets." The CID helps the Department determine,
in advance of filing a suit, whether in fact a violation has
occurred. It may only be used to obtain documents and only from
"other than natural" persons (e.g., corporations) that Justice has
reason to believe are violating or have violated the law.

The enrolled bill would amend the Civil Process Act to authorize
Justice to

-- issue CID's not only to "targets" of the investigation
but also to (1) third parties (e.g., customers, suppliers,
competitors) who may have information relevant to an anti-
trust investigation and (2) individuals (e.g., witnesses
to a meeting) as well as business firms.

-- obtain answers to oral and written questions, as well
as documents, from the CID recipients.

-~ issue CID's relating to the investigation of mergers
and acquisitions prior to their consummation.

-- authorize access by the Federal Trade Commission (FTC)
to materials received by Justice in response to CID's.



H.R. 8532 would also provide certain safeguards to protect persons
against governmental overreaching in the use of CID’s. Anyone
asked to give a deposition could be accompanied and advised by an
attorney, who may advise his client, in confidence, to refuse to
answer gquestions on the grounds of self-incrimination or any
other lawful grounds. If a disagreement arises about the pro-
priety of any question, a witness could refuse to answer, and

the Department would have to obtain a court order to compel a
response. A witness could obtain a copy of the transcript of

his testimony unless, for good cause, the Assistant Attorney
General in charge of the Antitrust Division only permits the
witness to inspect the transcript.

This title of the bill is substantially similar to legislation
submitted to the Congress by the Department of Justice, and

would provide the Department with powers now possessed by the
Federal Trade Commission and other Federal agencies. 1In a

March 31, 1976 letter to Rep. Rodino, Chairman of the House
Judiciary Committee, you indicated your "... support of amendments
to the Antitrust Civil Process Act which would provide important

. tools to the Justice Department in enforcing our antitrust laws..."
and urged "... favorable consideration" of this legislation.

Title II - Premerger Notification

H.R. 8532 would require companies with total assets or net
sales of $100 million or more that plan to acquire companies
with total assets or net sales of $10 million or more to
provide 30 days advance notice to the Department of Justice and
the FTC, if the acquisition results in the acquiring company
holding either (1) 15 percent of the stock or (2) assets and
stock in excess of $15 million in the acquired company.

The companies would have to supply FTC and Justice with documen-
tary material and information relevant to the proposed acquisition.
Twelve classes of transactions would be exempt from this require-
ment, including regulated industry and bank mergers, real estate
acquisitions for office space, formation of subsidiary companies,
and acquisitions exempted under FTC rules with the concurrence of
the Assistant Attorney General in charge of the Antitrust Division.

Other provisions in this title would

-- require a 15 day advance notice period for cash
tender offers;



-- authorize FTC or Justice to extend the 30 day notice
period for an additional 20 days (10 days for a cash
tender offer) and allow Justice and the FTC to terminate
"the notice period in individual cases; and

-~ make anyone who fails to comply with this title liable
to a penalty of not more than $10,000 a day.

Title II of H.R. 8532 would be effective 150 days after enact-
ment of the bill, except that a provision authorizing the FTC to
prescribe rules relating to this title would be effective
immediately upon enactment.

The business community contends that because the values of stock,
used for consideration in mergers and acquisitions, would
fluctuate during the period of advance notice to Justice and

FTC, there is a real danger that this title could disrupt
legitimate business combinations. On the other hand, the
Justice Department does not believe that existing law givesthe
Department an adequate opportunity to learn about and take

action against mergers or acquisitions that violate the antitrust
laws. Due to strong opposition by the Administration and others,
a provision in earlier versions of the legislation that would
have provided for an automatic injunction against the consumma-
tion of mergers and acquisitions by Federal enforcement authori-
ties was deleted. The Administration has not objected to this
title of the bill since that provision was dropped.

Title III - Parens Patriae

H.R. 8532 would authorize State attorneys general to bring

suits in Pederal district court on behalf of State residents

for violations of the antitrust provisions of the Sherman Act.
Treble damages would be awarded in successful suits and would
either be distributed to individuals in a manner approved by the
court or be considered a civil penalty and deposited with the
State as general revenues. In price-fixing cases, damages could
be proved in the aggregate by using statistical sampling or other
measures without the necessity of proving the individual claims
of, or amount of damage to, each person on whose behalf the suit
was brought.

The Attorney General would be required to provide State attorneys
general with (a) written notification of instances in which

Justice has brought antitrust actions and he believes the States
could bring action under this title on the same grounds, and

(b) investigative files or other materials, to the extent permitted
by law, which may be relevant to a course of action under this
title. ‘



While the bill would prohibit State attorneys general from
hiring outside lawyers to be paid with a contingency fee

based on a percentage of the settlement or recovery, it would
allow the court to award "reasonable" fees to such lawyers
which could be determined on a non-percentage contingency basis.

The amendments made by this title would not apply to any 1n3ury
sustained prior to the date of enactment of this bill.

The proponents of this title claim that it is necessary in
order to assist large numbers of consumers who may be injured
by antitrust violations on a continuing basis although in
individually small amounts (e.g., a million consumers might

be overcharged an average of a penny a week for a 2 year period
on a product like a loaf of bread). In such cases, it is argued,
relief is almost impossible to obtain under present law, since
individual antitrust law suits are out of the question and class
action suits are usually determined to be unmanageable by the
courts because of their size and complexity. Hence, the
proponents state that "Title III is the legislative response to
the present inability of our judicial system to afford equal
justice to consumers for violations of the antitrust laws."

In a March 17, 1976 letter to Representative Rhodes, you indicated
your "serious reservations concerning the parens patriae concept..."
and said:

"I question whether federal legislation is desirable
which authorizes a state attorney general to sue on
behalf of the state's citizens to recover treble
damages that result from violations of the federal
antitrust laws. The states have the ability to amend
their own antitrust laws to authorize parens patriae
suits in their own courts. If a state legislature,
acting for its own citizens, is not convinced the
parens patriae concept is sound policy, the Administra-
tion questions whether the Congress should bypass

the state legislatures and provide state attorneys
general with access to the federal courts to enforce
it.”

You also indicated your concern over specific provisions of the
legislation then being considered in the House, as follows:

-- "The present bill is too broad in its reach and should
be narrowed to price fixing violations." (H.R. 8532 is
not limited to price-fixing but covers all wviolations of
the Sherman Act.)



~= ", .. the Administration is opposed to mandatory treble
damages awards ..." (H.R. 8532 authorizes treble damages.)

-— "The Administration opposes extension of the statistical
aggregation of damages... to private class action suits..."
(H.R. 8532 does not extend such technigques to private

class action suits.)

The Administration had also opposed a provision in earlier versions
of. . this legislation which would have allowed State attorneys
~general to hire private lawyers to assist them in parens patriae
cases and compensate those attorneys by a contingency fee based

on a percentage of the settlement or recovery. As noted above,
while contingency fees per se are not permitted under the enrolled
bill, courts can award fees to such lawyers on a non-percentage
contingency basis.

Congressional and business opponents of this title have asserted
that it would (1) overburden the Federal courts with needless
litigation, (2) enhance the power of politically ambitious

State attorneys general to pillory corporations in highly
publicized actions, and (3) impede business growth due to firms®
impaired access to financing when exposed to huge contingent
liabilities by massive antitrust litigation.

Agency Views

Secretary Simon, in a memorandum to you which is enclosed with
the Treasury views letter, strongly recommends that you veto the
enrolled bill because of title III. He objects to the provisions
which extend its scope beyond price~fixing to the Sherman Act,
allow mandatory treble damages, and permit certain contingent
fee arrangements for private lawyers. The Secretary argues that:

"These provisions would give State Attorneys
General, nearly all of whom are elected officials
(and many of whom are openly competing with other
elected State officials), an open invitation to
pursue antitrust claims with very little risk

to them or the State governments and with a great
likelihood of political gain for themselves. State
governments would incur little cost in prosecuting
“antitrust claims against business firms since they
would be able to retain private counsel under
contingent fee arrangements. Since both elected



officials and the private antitrust bar would stand
to gain from prosecuting parens patriae actions, the
potential for abusing this power by promoting un-
founded antitrust litigation against business con=-
cerns seems manifest.

Business firms [especially small businesses] con-
fronted with such litigation may be forced to settle,
irrespective of the merits of the State's case,
because they cannot obtain a clean auditor's opinion
s0 long as they are exposed to such a magnified con-
tingent civil liability.

Title III also represents an unwarranted intrusion
"0of the Federal Government upon the States."

The Small Business Administration (SBA)} also "cannot now support
enactment of H.R. 8532." 1In its attached views letter, SBA argues
that "... smaller firms may become leading victims of parens
patriae claims under Title III. A smaller firm ... may be unable
to stand the risk of a potentially astronomical exposure. This
type of litigation is inherently conducive to 'blackmail
settlements,'..." SBA also claims that small business firms,
faced with parens patriae actions, may have their ability to
obtain financing severely curtailed.

While the Commerce Department does not recommend a veto of

H.R. 8532, it has a "deep concern as to the potentially adverse
effects that certain provisions of Title III may have upon the
business community and consequently upon the economy." The
Department notes in its views letter that Titles I and II of
the enrolled bill have been passed by the House in essentially
identical form as separate bills which are now pending in

the Senate and could be passed before the end of the current
session.

FTC recommends approval of the enrolled bill and states that

it "believes that Title III could provide an effective deterrent
to Sherman Act violations in general and price-~fixing in particu-
lar." '

No recommendation has been received from the Justice Department
on H.R. 8532 and we have been informally advised by Justice
staff that the Attorney General will personally convey his
views to you on this matter.



OMB Recommendation

‘The issue presented by the enrolled bill is whether the parens
patriae title, even though somewhat narrowed in scope and effect
to meet certain Administration objections, still represents such
poor public policy that it justifies disapproving the bill
~despite the other desirable features of H.R. 8532.

This enrolled bill presents a very close call. On balance,

we reluctantly recommend your approval. While it would be
preferable if H.R. 8532 did not contain title III, Congress

has narrowed the parens patriae provisions in response to
Administration objections by (1) confining the statistical
aggregation of damages to price-fixing cases, and (2) requiring
Federal court approval of arrangements for paying attorneys fees
on any contingent fee basis. The more focused and restricted
title III, plus the desirable features of title I and the now
unobjectionable provisions of title II, outweigh, in our view,
the potentially harmful effects of the parens patriae provisions.

Attached for your consideration is a draft signing statement.

MA/Q&;,_ |

Paul H. O'Neill
Acting Director

Enclosures



SIGNING STATEMENT

I have today signed into law H.R. 8532, the Hart-Scott--
Rodino Antitrust Improvements Act of 1976.

This bill contain three titles. The first title will
significantly expand the civil investigatory powers of the
Antitrust Division. These amendments to the Antitrust Civil
Process Act originated with the Administration two years ago,
and I am pleased to see that the Congress has passed them.

The second title of this bill will require parties to
very large mergers to give the Antitrust Division and the Federal
Trade Commission advance notice.of the proposal. This title
was not objected to by the Administration and I intend that it
be carefully monitored in operation to assure that it does not
hamper legitimate business combinations.

This antitrust bill also includes a third title, about
which I have previously expressed serious reservations. It would
permit State attorneys general to bring antitrust suits (parens
patriae suits) on behalf of the citizens of their States to
recover treble damages.

The States have ample authority to amend their own anti-
trust laws to authorize such suits in State courts. I question
whether the Congress should bypass the State legislatures and
'provide State attorneys general with access to Federal courts
to enforce Federal laws.

Congress has, however, narrowed this title so as to reduce
the possibility of significant abuses. I had urged that the
scope of this legislation be narrowed to price~fixing activities
where the impact is most directly felt by consumers. The Congress
responded to this suggestion by confining the scope of the most
controversial provision, which would authorize the statistical
aggregation of damages, to price-fixing violations. Thus, this

bill will be confined to hard-core antitrust violations.



I was also concerned about the provision that would allow
States to retain attorneys on a contingent fee basis, thereby
encouraging suits against business in which the principal
motivation would be enrichment for attorneys rather than
restitution for the consumer. The present bill, while not
prohibiting all contingent fee arrangements, has proscribed
those kinds that have been subject to most abuse. I remain
concerned about this provision, but I think it has been improved.

With these and other changes that have been made in this
title since its introduction, this legislation has been focused
and limited. 1In this form, it may well prove the deterrent
to price-fixing that it is supposed to be.

I am signing this major antitrust legislation with the
belief that the parens patriae authority will be responsibly
enforced and in the knowledge that the Antitrust Civil Process
Act amendments and pre-merger notification provisions will

strengthen Federal antitrust enforcement.



THE WHITE HOUSE
WASHINGTON

the attached statement is
being typed in final now but
Paul Lieach advises there is
still a possibility of changes
from Ed Schmults and Bob
Hartmann
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STATEMENT BY THLE PRESIDLENT

I am pleased to sign into law today H.R. 8532 -- the
Hart-Scott-Rodino Antitrust Improvements Act of 1976. I
am confident that this antitrust legislation can contribute

to a more competitive and healthy American economy.

COMPETITION AND ANTITRUST POLICIES

I am proud of my Administration's record of commltment
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;—firmTy’B@TT€V§'tﬁa€r£E; Federal Government must play
two iméortant roles in protecting and advancing the cause
of |competition.
First, the policy of my Administration has been to
vigofoﬁsiy enforce our antitrust 1aw§x\through the Antitrust
pivision of the Department of Justice and the Féderal Trade
Commission. During an inflationary period, this has been
particularly important in deterring price-fixing agreements
that would result in higher costs to consumers.
Second, my Administration has been the first one in forty \
years to recognize an additional way the Federal Government ‘
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itself been a major source of unnccdéssary restraints on
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ontinue this effort.

I believe that far too many important managerial decisions

. are made today not by the marketplace responding to the

.
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This_is-not the—economie—system-that-madethis courntry

great.. Government regulation is not an effective substitute
for vigorous competition in the American marketplace.
Jo-be~sure, An some instances government{3d regulation
may well protect and advance the public interest. But ¢he—
—bine—-has—cometo recognize—that many existing regulatory
controls were imposed during uniquely transitory economic
conditions. We must repeal or modify those controls that

suppress rather than support fair and hecalthy competition.
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been made both in strengthening antitrust enforcement and
in reforming government economic regulation.
In the last two years, we have strengthened the Federal

antitrust enforcement agencies. The resources

for the Antitrust Division and the Federal Trade Commission's
Bureau of Competition have been increased by over 50 percent
since Fiscal Year 1975. For the Antltrust Division, this

Bee

has reyfe;gﬂﬁe& the first real manpower increases since 1950.
PRovidivg

I am committed to cosndsnwmnvc-ia-reaimbae these agencies with

the necessary resources to do their important job.

This intensified effort is producing results. The
Antitrust Division's crackdown on price-fixing resulted in
indictment of 183 individuals during this period, ‘a figure
equalled only once in the 86 years since enactment of the
Sherman Act, The'fact that the Division presently has
pending more grand jury investigations than at any other

time in history shows these efforts are being maintained.

To preserve competition, the Antitrust Division is

devoting substantial resources to investigating anti~competitive

mergers and acquisitions. At the same time, the Division is
litigating large and complex cases in two of our most impor-

tant industries -- data-processing and telccommunications.
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The cause of vigorous antltrust enforccmont was -dvanced
when I signed the Antitrust Procedures and Penaltleu Act of
1974, making violation of the Sherman Act a felony punishable
py imprisonment of up to three years for individuals, and by
a corporate fine of up to $1 million.
Also, invDecémber 1975, I signed legislation repealing
: Fair Trade enabling legislation. This actién alone, according
to various estimates, will save consumers $2 billion annually.
On the second front of reducing régulatory actions that
inhibitr competition, I have signed the Securities Act Amend-
ments of 1975 and the Railroad Revitalization and Regulatory
Refbrm Act, which will inject strong doses of competition into

industries that long rested comfortably in the shade of federal

eii;,pfsggféo b¢_beheficial i

My Administration has also sponsored important legislative

»

initiatives to reducé the regulation of other.modes of trans-
portation and of financial institutions. An important element
of my regulatory reform proposals has been to narrow antitrust
immunities which are not truly justified. Although Congress
has not yet acted on these proposals, I am hopeful that it
will act soon. All industries and groups should be subject

to the interplay of competitive forces to the maximum extent

fecasible.,
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A‘figi measure of my commitment to competition is the
Agenda for Government Reform Act which I proposed in May of
this year. This proposal would require a comprehensive,
ﬁisciplined look at ways of restoring competition in the
economy. It would involve in-depth consideration of the full
range oﬁ‘federal reqgulatory activities in a reasonable -- but
rapid -- manner that would allow for an orderly transition to
a more competitive environment.

This competition policy of regﬁlatory reform and vigorous
antitr&st enforcement will protect both businessmeq and con-
sumers and result in an American economy which is stronger;,

more efficient and more innovative.

HART~SCOTT-RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I believe the record of this Administration stands as
a measure of its commitment to competition and the action
I am taking today should further strehgthen competition and
antitrust enforcement,

This bill contains three titles. The first title will
significantly expand the civil investigatory powers of the
Antitrust Division. This will enable the Department of
Justice not only to bring additional antitrust cases that
would otherwise have escaped proseccution, but it will also

better assure that unmeritorious suits will not be filed.
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. These amendments to the Antitrust Civil Process Act were
proposed by my Administration two. years ago, and I am
pleased to see that the Congress has finally passed them.

| The second title of this bill will require parties to
large mergers to give the Antitrust Division and the Federal
Trade Commnission advance notice of the proposed mergers.
This will allow these agencies té conduct careful investi-
gations prior to consummation of mergers and, if necessary,
bring suit before often irreversible steps have been taken
toward” consolidation of operations. Again, this proposal
was supported by my Administration, and I am pleased to see
it enacted into law. |

I believe these two titles will contribute substantially
to the competitive health of our free enterprise system.

This legislation also includes a third title which would
permit State attorneys general to bring antitrust suits on
behalf of the citizens of their states to recover treble
damages. I have previously expressed serious reservations
regarding this "parens patriae" approach to antitrust
enforcement.

As I have said before, the states have authority to amend
their own antitrust laws to authorize such suits in state
courts. If a state legislature, representing the citizens

of the stat%/bclievcs that such a concept is sound policy,
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it ought to allow it. I questioned whether the Congress should
bypass the state legislatures in this instance.

However, Congress has narrowed this title in order to
remove the possibility of significant abuses. Earlier, I
urged that the scope of this legislation be narrowed to price-
fixing violations where the law is clear and where the impact
is most directly felt by consumers. Given the broad scope of
the bill, I also recommended that damages be limited to those
actua}ly resulting from the violations. The Congress addressecd
these concerns by confining the scope of the controversial
provisioﬁ of measuring démages to price—fixing'violations.
Thus, as a practical matter, enforcement efforts under this
bill will be focused~on hard core antitrust violations.

I have also been concerned about the provision that would
allow states to retain private attorneys on a contingent fec
basis, thereby encouraging suits against businesses in which
the motivation would be attorney enrichment. The present bill
has been revised to narrow these arrangements and has requirced
Federal court approval of all attorneys fees.

fhese and other changes that have bcen made in this
title have improved this legislation. In this form, it can
contribute to deterring price-fixing violations. Price
fixers must be denied thé fruits éf their acts, and cffcctive
remedies must be available to those injured by price {ixing.

The approach in this title, if responsibly enforccd, can

.
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aid in protectinyg consumers. Howéver, I will carefully
review the implementation of these powers (( agsure that
they are not abused.

Individual initiative and market compatition must
remain the keystones to our American eCunomy, I am today
signing this major antitrust legislation wjp the expectation
that it will contribute significantly to oyr competitive

econony .
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COMPETITION AND ANTITRUST POLICIES

I am proud of my Administration's record of commitment
to antitrust enforcement. Antitrust laws provide an important
means of achieving fair éompetition. Our nation has become
the economic ideal of the free world because of the vigorous
competition permitted)zZe free enterprise system. Competition
rewards the efficient and innovative business and penalizes
the inefficient.

Consumers benefit in a freely competitive market by
having the opportunity to choose from a wide range of products.
Through their decisions in the marketplace, consumers indicate
their preferences to businessmen, who translate ﬁhose preferences
into the best products at the lowest prices.

The Federal Government must play two important roles in
protecting and advancing the cause of free competition.

First, the policy of my Administration has been to
vigorously enforce our antitrust laws through the Antitrust
Division of the Department of Justice and the Federal Trade
Commission. During an inflationary period, this has been
particularly important in deterring price-fixing agreements
that would result in higher costs to consumers.

Second, my Administration has been the first one in forty
years to recognize an additional way the Federal Government
vitally affects the environment for business competition.

Not only must the Federal Government seek to restrain private

anti-competitive conduct, but our Government must also see to
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it that its own actions do not impede free and open competition.
All too often in the past, the Government has itself been a
major source of unnecessary restraints on competition.

I believe that far too many important managerial decisions
are made today not by the marketplace responding to the forces
of supply and demand but by the bureaucrat. Government regulation
is not an effective substitute for vigorous competition in the
American marketplace.

In some instances government regulation may well protect
and advance the public interest. But many existing regulatory
controls were imposed during uniquely transitory economic
conditions. We must repeal or modify those controls that
suppress rather than support fair and healthy competition.

During my Administration, important progress has been
made both in strengthening antitrust enforcement and in reforming
government economic regulation.

In the last two years, we have strengthened the Federal
antitrust enforcement agencies. The resources for the Antitrust
Division and the Federal Trade Commission's Bureau of Competition
have. been increased by over 50 percent since Fiscal Yeaf 1975.
For the Antitrust Division, this has been the first real man-
power increase since 1950. I am committed to providing these
agencies with the necessary resources to do their important
job.

This intensified effort is producing results.r The Antitrust
Division's crackdown on price~fixing resulted in indictment of
183 individuals during this period, a figure equalled only once
in the 86 years since enactment of the Sherman Act. The fact
that the Division presently has pending more grand jury investi-
gations than at any other time in history shows these efforts
are being maintained.

To preserve competition, the Antitrust Division is
devoting substantial resources to investigating anti-

competitive mergers and acquisitions. At the same time,
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the Division is litigating large and complex éases in two
of our most important industries -- data-processing and
telecommunications.

The cause of vigorous antitrust enforcement was aided
substantially when I signed the Antitrust Procedures and
Penalties Act of 19?4, making violation of the Sherman Act
a felony punishable by imprisonment of up to three years for
individuals, and by a corporate fine of up to $1 million.

Also, in December 1975, I signed legislation repealing
Fair Trade enabling legislation. This action alone, according
to various estimates, will save consumers $2 billion annually.

On the second front of reducing regulatory actions that
inhibit competition, I have signed the Securities Act Amendments
of 1975 and the Railroad Revitalization and Regulatory Reform
Act, which will inject strong doses of competition into
industries that long rested comfortably in the shade of federal
economic regulation.

My Administration has also sponsored important legislative
initiatives to reduce the regulation of other modes of trans-
portation and of financial institutions. An important element
of my regulatory reform proposals has been to narrow antitrust
immunities which are not truly justified. Although Congress
has not yet acted on these proposals, I am hopeful that it
will act soon. All industries énd groups should be subject
to the interplay of competitive forces to the maximum extent
feasible.

A measure of my commitment to competition is the Agenda
for Government Reform Act which I proposed in May of this
year. This proposal would require a comprehensive, disciplined
look at ways of restoring competition in the economy. It would
involve in-depth consideration of the full range of federal
regulatory activities in a reasonable ~- but rapid -~- manner
that would allow for an orderly transition to‘a more competitive

environment.
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This competition policy of regulatory reform and BILL' onN

BALANCQ’

vigorous antitrust enforcement will protect both businessmen
and consumers and result in an American economy which is

stronger, more efficient and more innovative.

HART-SCOTT-RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I believe the record of this Administration stands as

o

a measure of its commitment to competition, q\the action

I am taking today should further strengthen competition and
antitrust enforcement.

This bill contains three titles. The first title will
significantly expand the civil investigatory powers of the
Antitrust Division. This will enable the Department of
Justice not only to bring additional antitrust cases that
would otherwise have escaped prosecution, but it will also
better assure that unmeritorious suits will not be filed.
These amendments to the Antitrust Civil Process Act were
proposed by my Administration two years ago, and I am pleased
to see that the Congress has finally passed them.

The second title of this bill will require parties to
large mergers to give the Antitrust Division and the Federal
Trade Commission advance notice of the proposed mergers.

This will allow these agencies to conduct careful investigations
prior to consummation of mergers and, if necessary, bring suit
before often irreversible steps have been taken toward con-
solidation of operations. Again, this proposal was supported
by my Administration, and I am pleased to see it enacted into
law.

I believe these two titles will contribute substantially
to the competitive health of our free enterprise system.

This legislation also includes a third title which would
permit S&ate attorneys general to bring antitrust suits on

behalf of the citizens of their states to recover treble
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damages. I have previously expressed serious reservations
regarding this "parens patriae" approach to antitrust
enforcement.
As I have said before, the states have authority to
amend their own antitrust laws to authorize such suits in
state courts. If a state legislature, representing the

citizens of the state, believes that such a concept is sound

policy, ¥t—ought—toatIow Hr—Fguestioret- W ther ety w
should bypass the state legispatures in this

knstance.

’ However, Congress has narrowed/ this title in order to

remove the possibility of signifigant abuses. Earlier, I

hrged that the scope of this legjfslation be narrowed to

price~fixing violations where the law is clear and where the
impact is most direcﬁly felt by consumers. Given the broad
scope of the bill, I also recbmmended that damages be limited
to those actually resultlng/krom the violations. The Congress

laddressed these concerns bx/conflnlng the scope of the con-

trover51al provision of m%ésurlng damages to price-fixing
Zviolations. Thus, as a 7&actica1 matter, enforcement efforts
under this bill will be focused on hard core antitrust -

/
‘violatiqns. /

I have also been Aoncerned about the provision that would

allow states to retai% private attorneys on a contingent fee

basis, thereby encou#;ging suits against businesses in which

the motivation wouldfbe attorney enrichment. The present bill
/

has been revised tq/narrow these arrangements and has required

Federal court app;éval of all attorneys fees.

These and otéer changes that have been made in this title

/
have improved this legislation. In this form, it can contribute

4

EZ deterring pyice~fixing violations. Price fixers must be
d

. £, . \ .
nied the frglts of their acts, and effective remedies must



/"’”’m'

cponsumers. Howeverr/é'will carefully review the implementation
y

of these powers pg assure that they are not abuse

Individu initiative and market competition mdst remain

z
the keystogés to our American economy. I am today signing
; &

2 z . . . L :
t%is majgr antitrust legislation with the expectation that

if\qiifmfontribute significantly to our competitiwve- onomy .

e g TR T
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enforced, can contribute to deterring price-fixing violations,
thereby protecting consumers. I will carefully review the
implementation of the poWers provided by this title to assure
that they are not abused.

Individual initiative ahd market competition must remain
the keystones to our American economy. I am today signing
this antitrust legislation with the expectation that it will

contribute to our competitive economy.



THE WHITE HOUSE
WASHINGTON
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TO THE HOUSE OFvREPRESENTATIVES:

I am returning without my signature H.R. .8532 -~ the
Hart-Scott-Rodino Antitrust Improvements Act of 1976. While
I had hoped to be able to sign sound antitrust legislation
which was consistent with my policies of increased economic
competition and strong antitrust enforcement, I cannot accept

the "parens patriae" title included in this”bill.

I am opposeaAto the "parens patriae" conceptAbeéauseﬁ

~- The Federal Government would be giving state
attorneys general antitrust powers, including
novel and untested damage provisions, which
their state governments have not authorized.

-~ While sponsors have argued that this concept
would benefit consumers, I believe just the
reverse would be true. Private lawyeré would
be the major beneficiaries through permitted
contingen " fee arrangements.

-- Small businesses would be unable to cope with '
this law. Local manufacturers and service

firms éﬁGYg(be subjected to large nuisance

suits they would not have the resources to.

‘,

defend.



I am proud of my Administration's record of commitment
to antitrust enforcement. Antitrust laws providef;ﬁ important
means of achieving fairkcampetition. Our nation has become
the economic ideal‘bf the free world because of the vigorous
competition permitted, by the free enterprise system. Compé-
tition rewards the efficient and innovative business and
penalizes the inefficient.

Consumers benefit in a freely competitive market by having
the opportunity to choose from a wide range of products.
Through their decisions in the marketplace consumers indicate
their preferenées to businéssmen, who fraﬁslate those prefer-
ences into the best products at the lowest prices.

., The Federal Government must ﬁlay two important roles in
protecting and advancing the cause of free competition.

First, the policy of my Administration has been to vigor-
ously enforce our antitrust laws through the Antitrust Division
of the Department of Justice and the Pederal Trade Commission.
During an inflationary period, this has been particularly
important in‘deterring price-fixing agreements that woﬁld

result in higher costs to consumers.

——

Second, my Administration has been the first one in
forty years to recognize an additional way the Federal Govern-
ment vitally affects the environment for business competition.
Not only must our Governmgpt seek to restrain private anti-
competitive conduct, but ghe Federal Government must also‘see
to it that its own actions do not impede free and open coﬁpe~

tion. All too often in the past, the Government has itself

been a major source of bnnecessary restraints on competition.

-
-
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I believe that far too many important managerial decisions
are made today not by the marketplace responding to the forces
of supply and demand but by the bureaucr;t. Government regu-
lation is not an effective substitute for vigorous competi%ion
in the American marketplace.

In some instances government regulation may well protect
and advance the public interest. But many existing regulatory
controls were imposed during uniquely transitory economic
conditions. We must repeal or modify those controls that

suppress rather than support fair and healthy competition.

-~

(MORE)
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Administration \eesemsetitiorn—jrotiar-biacbaon d.

vﬁz{lmportant progress has
been made both in strengthening antitrust enforcement and
in reforming government economic regulation.

In the last two years, we have strengthened the Federal
antitrust enforcement agencies. The resources -
for the Antitrust Division and the Federal Trade Commission's
Bureau of Competition have been increased by over 50 percent
since Fiscal Year 1975. For the Antitrust Division, this

eenN
has- raéi«sen_ed the first real manpower increases since 1950.

PQ°\"D‘U°5
I am committed to GoRdmbdrudses

peewixdk® these agencies with
the necessary resources to do their important job. ’
This intensified effort is producing results. The
Antitrust Division's crackdown on price-fixing resulted in
indictment of 183 individuals during this period, a figure
equalled only once in the 86 years since enactment of the
Shexman Act. The fact that the Division presently has
pending more grand jury investigations than at any other

time in history shows these efforts are being maintained.

To presexve competition, the Antitryust Division is

¢
4

devoting substantial resources to ihvestigating anti-competitive .
mexgers and acquisitions. At the same time, the Division is
litigating large and complex cases in two of our most impoxr-

tant industries -- data-processing and teleccommunications.
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The cause of vigorous antitrust enforcement was ladvancéd /

A

when I signed the Antitrust Procedures and Penalties Act of

-

1974, maki;g violation of the Sherman Act a felony punishable

by imprisonment of up to three years for individuals, and by .
a corporate fine of up to $1 million.

Also, in December 1975, I signed legislation repealing
Fair Trade enabling legislation. This action alone, according
to various estimates, will save consumers $2 billion annually;

On the second front of reduciﬁg regulatory actions that
inhibit competition, I have signed the Securities Act Amend-
ments of }975 and the Railroad Revitalization and Regulatory
Reform Act, which will inject strong doses of competition into

industries that long rested comfortably in the shade of federal

.

economic regulation. \LantrAry
——— - y
’gﬁ'&* fas D& ‘\ 5 _chaos
wd onfid it Yifil prove~t¥{ be benef
. y M -

i (oo industry

My Administration has also sponsored important legislative
initiatives to reduce the regulation of othér modes of trans-
portation and of financial institutions. An important element

- of my regulatory reform proposals has been to narrow antitrust
immunities which are not truly justified, Although Congress
has not yet acted on these propoéals, I am hopeful that it
will act soon. All industries and groups should be subject

to the interplay of competitive forces to the maximum extent

]

fecasible.
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Aﬁ%u%}]measure of my commitment to competition is the

" Agenda for Government Reform Act which I proposed in May of

this year. This proposal would require a comprehensive,
disciplined look at ways of restoring competition in the
economy. It would involve in-depth consideration of the full
range of federal regulatory activities in a reasonable -- but
rapid -- manner that would allow for an oxderly transition to
a more'COmpetitive environment.

This competition policy of regulatory reform and‘vigqrous
antitrust enforcemen? will proteét both businessmgn and con-
sumers and result in an American economy whiéh is sﬁrohger,

more efficient and more innovative.

HART-SCOTT-RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I had hoped that the Congress would submit to me additional

legislation to further strengthen competltlon and ‘antitrust

U SOy

- enforcement. Howeverxr, the omnibus antltrust bill which I am

returning unsigned contains three titles, two of which my
Administration has supported and one which has caused me -
serious conéern. ST e ,.:,,';, S
The first title would significantly expand the civil -
investigatory powers of the Antitrust Piv%sion. It would en-
able the Department of Justice not only to bring additional
antitrust cases‘that'would_otherwisg have escaped prosccution,
but it would also better assure that unmeritorious suits will

not be filed. These amendments to the Antitxust Civil Process

Act were proposed by my Administration two years ago and I

. -

]

supnort them, -
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Tbo s;cond title of this bill would require parties |
to large mergers to give the Antitrust Division and the
Federal Trade éommission advance notice of the prop&sed
nergers. This would allow these agencies to conduct
careful investigations prioxr to consummation of mergers an&;
if necessary, bfing suit before often irreversible steps have
been taken toward consolidation of operations. Again, this
proposal is supported by my Administration.

I ﬁélieve these two’titles would contribute substantiaily
to the competitive health of our free enterprise.system. |

Uﬁfortunately, this legislation also includes a third
title which would permit State attorneys general to bring
anéitrnst suits on behalf of the citizens of their States to
recover treble damages. I have previously expressed serious
reservations regarding this "parens patriae" approach to
antitrust enforcement.

As I have said before, the States have authority to amend
théir own antitrust laws to authorize such suits in state
courts. If a state legislature, representing the citizens
of the State belie§as that such a concept is sound policy,
it ought to allow it. I do not believe that the Congress
should bypass the state legislatures in this instance.

While questioning the basic parens;patriae concept, I
also urged Congress to provide adequate safeguards thatvwould
prevent abuses of the parens patriae authority. Although
Cong:css narrowed this title in some respects, important

-

safeguards were ignored.
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The present bill requires the award of mandatoxy treble
damages in successful parens patriae suits. Thé viéw that
.federal penalties were inadequgﬁe, which has been used to
justify mandatory treble damages in the past, I believe is .
no longer valldlgiven the substantial increase in these
penalties which I have previously signed into law. Foxr ex-
ample, a business can be fined $1 million and its officers
imprisoned for three years. While no one condones price~fiking,
the present bill would require the courts, without any dis-
cretion, to award treble daméges which’could bankrupt some
’companies, thereby adversely affecting innocent employees,
shareholders and the local econoﬁy. | 7

Also, the presentkﬁili‘continueé‘to allow privaté attorneys
to be hired by State attérneys general on a contingen fee
basis, although iﬁ doeé’éliminéte percéﬁtage fee arrangéments.
My Administration has urged a flat ban agalnst any such arrange-
ments. By allowxng prlvate attorneys to seek out cases, the
b111 byoasses a State government s crltxcal role 1n setting
prlorltles for 1ts 01tlzens and approprlatlng the funds

necessary to protect them

I belleve that the ellmlnatlon of these safeguards could
open the door to multl—mllllon dollar fnu1sance" suits- by :
prlvate attorncys who often are the ma3or beneflclarles ‘in

such suits. Although proponents of thlS leglslatlon have

allegcd that 1t w111 beneflt consumers, 1n my v1ew consumers will

~ e s PRSI 4 N - DA
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:eQentQally pay the bill in the form of higher prices,vwhile

the lawyers instituting such litigation reap large legal fees.
Ironically, it is also small businesses which will be hurt
since they frequently cannot afford the costly iitigation and
are forced to settle suits which larger companies could
successfully defend.

Congress was awvare that I would vetqQ the parens patriae

isi had th hed /é-sﬁéggamg%ﬁ;wever
provisions ha ey reached my deSk} . &
I was confronted with the more difficult burden'of weighing
the benefits provided by the Antitrust Civil Process Act
amendments and the pre-merger notice provisions against my
strong belief that the parens patriae provisiohs are not a
res?onsible way to enforce the antitrust laws and my fear that
thesé provisions could be misused. I have decided that I cannot
sign any legislation including these parens patriae provisions.

I am returning the Hart-Scott-Rodino Antitrust improvements
act Qf 1976 unsigne%,with the expectation that Cohgrgss will
promptly enact the first two desirable titles of this legislation
and send them to me for signature. The Senate can do this
quickly and simply before adjournment by passing thé two bills
(H.R. 13489 and H.R. 14580) sent to it ﬁy the House earlier
this year. This action can assure.responsible and effective
enforcement of the antitrust laws, withéut*providiﬁg for the
untested and unwise parens patriae authority. I urge the Congress

to reconsider H.R. 8532 and in its place to pass H.R. 13489
and H.R. 14580..




TO THE HOUSE OF REPRESENTATIVES:

I am returning without my signature H.R. 8532 -- the
Hart-Scott~Rodino Antitrust Improvements Act of 1976. While
I had hoped to be able to sign sound antitrust legislation
which was consistent with ﬁy policies of increased economic

competition and strong antitrust‘enforcement, I cannot accept

the "parens patriae" title included in this bill.

I am opposed to the "parens patriae" concept because:

~—- The Federal Government would be giving state
attorneys general antitrust powers, including
novel and untested daﬁage provisions, which
their state governments have not authorized.

-- While sponsors have argued that this concept
would benefit consumers, I believe just the
reverse would be true. Private lawyers Would :
be the major beneficiaries through permitted
contingent fee arrangements.

—- Small businesses would be unable to cope with
this law. Local manufacturers and service firms
could be subjected to large nuisance suits they
would not have the resources to defend.

COMPETITION AND ANTITRUST POLICIES

I am proud of my Administration's record of commitment
to antitrust enforcement. Antitrust laws provide an impor-
tant means of achieving fair competition. Our nation has
become the economic ideal of the free world because of the
vigorous competition permitted by the free enterprise system.
Competition rewards the efficient and innovative business and
penalizes the inefficient.

Consumers benefit in a freely competitive market by
having the opportunity to choose from a wide range of products.
Through their decisions in the marketplace consumers indicate
their preferences to businessmen, who translate thosé prefer-

ences into the best products at the lowest prices.
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The Federal Government must play two important rolés in
protecting and advancing the cause of free competition.

First, the policy of my Administration has been.tg
vigorously enforce our antitrust laws through the Antitrust
Division of the Departmént of Justice and the Federal Trade

 Commission. During an inflationary period, this has been
particularly important in deterring price-fixing agreements
that would result in higher costs to consumers.

Second, my Administration has been the first one in
forty years to recognize an additional way the Federal Govern-
ment vitally affects the environment for business competitidn.
Not only must our Government seek to restfain private antim
competitive conduct, but the Federai Government must also see
to it that its own actions do not impede free and open compe-
tition. All too often in the past, the Government has itself
been a major source of unnecessary restraints on competition.

I believe that far too many importaptbmanagerial decisions
are made today not by the marketplacerresponding to the forces
of supply and demand but by the bureaucrat. Govetnment regu-
lation is not an effective substitute for vigprous coﬁpetition
in the American marketplace.

In some instances government regulation may well protect '

~ and advance the public interest. But many existing regulatory
conttols were imposed during uniquely transitory ecqnomic
conditions. We must repéal or modify those controls that
suppress rather than support fair andvhealthy competition.

During my Administration important progress has been
made both in strengthening antitrust enforcement and in
reforming government économic regulation.

In the last two years, we have strengthened the Federal
antitrust enforcement agencies. The resources for the
Antitrust Division and the Federal Trade Commission's Bureau
of Competition have been increased by over 50 percent since
Fiscal Year 1975. For the Antitrust Division, this has been
the first real manpower increase since 1950. I am committgd

to providing these agencies with the necessary resources to

do their important job.
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This intensified effort is’produci§g résults. The
Antitrust Division's crackdown on price~fixing resulted in
indictment of 183 individuals during tﬁis period, a fi§ure
equalled only once in the 86 years since enactment of the
Sherman Act. The fact that the Division ?resently has
pending more grand jury inveStigations than at any other
'time in history shows these efforts are being maintained.

To preserve competition, the Antitrust Division is
devoting substantial resources to investigating anti-competi-
tive mergers and acquisitions. At the same time, the Division
is litigating large and complex cases intho of our most
important industries -- data-processing and telecommunications.

The cause of vigorous antitrust enforcement was aided
substantially when I signed the Antitrust Procedures and
Penélties Aét of 1974, making violation~of‘the Sherman Aét
a felony punishable by imprisonment of up td three yearsrfor
individuals, and by a corporate fine of up to $1 million.

Also, in December 1975, I signed legislation repealing
Fair Trade enabling 1egislaticn. This action alone, according
to various estimates, will save consumers $2 billion annually.

On the second front of reducing regulatory actions that
inhibit competition, I have signed the Securities Act Amend-
ments of 1975 and the Railroad Revitalization and Regulatory
Reform Act, which will inject strong doses of compétition into
industries that long rested comfortably in the shade of federal
economic regulation.

My Administration has also sponsored impoftant legislative
initiatives to reduce the regulation of other modes of trans-
portation and of financial institutions. An impértant element
of my regulatory reform proposals has been to narrow antitrust
imnmunities which are not truly justified. Although Congress,
has not yet acted on these proposals, I am hopeful that it
will act soon. All industries and groups should be subject
to the interplay of competitive forces to the maximum extent

feasible.
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A measure of my commitment to competition is the Agenda
for Government Reform Act which I proposed in May ofvthis
vear. This proposal would reguire a comprehensive,
disciplined look at ways of restoring competition in the
econonmy. It would involve in-depth consideration of the
full range of federal regulatory activities in a reasonable --
but rapid -- manner that would allow for an orderly transition
'to a more competitive environment.

This competition policy of regulatory reform and vigorous
antitrust enforcement will protect both businessmen and con-
sumeisvand result in an American economy which is stronger,
more efficient and more innovative.

HART-SCOTT~RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I had hoped that the Congress would submit to me
additional legislation to further strengthen competition and
antitrust enforcement. However, the omnibus antitrust bill
which I am returning unsigned contains three titles, two 6f
which my Administration has supported and one which has
caused me serious concern. ' | -

The first title would significantly expand the civil
investigatory powers of the Antitrust Division. It would
enable the Department of Justice not only to bring additional
antitrust cases that would otherwise have escaped prosecution;
but it would also better assure that unmeritorioué suits will
not be filed. These amendments to the Antifrustvcivil Process
Act were proposed by my Adminisﬁration two years ago and I
support them.

The second title of this bill would requife parties to
large mergers to give the Antitrust Division and the Federal
Trade Commission advance notice of the proposed mergers. This
would allow these agencies to conduct careful investigations
prior to consummation of mergers and, if necessary, bring
suit before often irreversible steps have been taken toward
consolidétion of operationé. Again, this proposal is supported

by my Administration.
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I believe these two titles would contribute substantially
to the competitive health of our free enterprise system.

Unfortunétely, this legislation also includes a third
title which would permit State attorneys genefal;to bring
antitrust suits on behalf of the citizens of their States to
recover treble damages. I have previously expressed serious
reservations regarding this "parens patriae" appxoéch to
antitrust enforcement.

As I have said before, the States have authority to
amend their own antitrust. laws to authorize such suits in
state courts. If a state legislature, representing the
citizens of the State, believes‘that such a concept is SOuhd
policy, it ought to allow it. I do not believe that the
Congress should bypass the state legislatures in this
instance.

While questioning the basic parens patriae cbncept, I
also urged Congress to provide adequate safeguards that would
prevent abuses of the parens patriae authority. Although
Congress narfbwed this title in some respects, important
safequards were ignored.

;:E; -_37 The present bill requires the award of mandatory treble
damages in successful parens patriae suits. Theé view that
federal penalties were inadequate} which has been used td
justify mandatory treble damages in the past, I believe is
no longer wvalid, given the substantial increase in these
penaltiés‘which I have previously signed into law. For
example, a business can be finéd $1 miliion and its officers
imprisoned for three years.‘ While no one condones price-
fixing, the present bill would require the courts, without
any discretion, to award treble damages which could bankrupt
some companies, thereby adversely affecting innocent |
employees, shareholders and the local economy.

Also, the present bill continues to allow private

y/ attorneys to be hired by‘?tate attorneys general on a con-

tingent fee basis, although it does eliminate percentage fee
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arrangements. My Administration‘has urged é.flat ban against
any such arrangeﬁents. By allowing private attorneysrto seek
out cases, the bill bypasses a,ﬂtate government's criticél v
role in setting priorities for its citizens and appropriating |
the funds necessary to protect them.

I believe that the elimination of these safeguards could
ppenvthe door to multi-million dollar "nuisance" suits by
‘private attorneys who often are the major beneficiaries in
such suits. Although proponents of this legislation have
alleged that it will benefit consumers, in my view, consumers
will eventually pay the bill in'the form of higher prices,
while the lawyers instituting such litigation reap large legal
fees. Ironically, it isvalso small businesses which will be
hurt since they frequently cannot afford the costly litigation
and are forced to settle suits which larger companies coula
successfully defend.

Congress was aware that I would veto the parens patriae
provisions had they reached my desk in separate legislation.
However, I was confronted with the more difficult burden of
weighing the benefits provided by the Antitrust Civil Process
Act amendments and the pre-merger notice provisions against my
strong belief that the parens patriae provisions are not a
responsible way to enforce the antitrust laws and ny fear
that these provisions could be misused. I have decided that
I cannot sign any legislation including these parens patriae
provisions.

I am returning the Hart-Scott-Rodino Antitrust Improvements
Act of 1976 unsigned, with the expectation that Congress will
promptly enact the first two desirable titles of this legisla-
tion and send them to me for signature. The Senate éan do this
quickly and simply before adjournment by passing the two bills

(H.R. 13489 and H.R.‘l4580) sent to it by the House earlier
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this year. This action can assure responsible and effective
enforcemenﬁ of the antitrust laws, without providing for the
-untested and unwise parens patriae authatity. I urge the
Congress to reconsider H.R. 8532 and in its place to pass

H.R. 13489 and H.R. 14580.

THE WHITE HOUSE,
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In price-fixing cases, this title provides that damages
can be proved in the aggregate by using statistical sampling
or other measures without the necessity of proving the
individual claim of, or the amount of damage to, each
person on whose behalf the case was brought. During the
hearings on this bill,a variety of questions were raised
as to the fairness and constitutionality of this novel
and untested concept. Many of the concerns continue

to trouble me.









THE WHITE HOUSE
WASHINGTON

Schmults, Leach version before
editorial changes.
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STATEMENT BY THE PRESIDENT

I am pleased to sign into law today H.R. 8532 ~- the
Hart-Scott-Rodino Antitrust Improvements Act of 1976. I
am confident that this antitrust legislation can contribute

to a more competitive and healthy American economy.

COMPETITION AND ANTITRUST POLICIES

I am proud of my Administration's record of commitment
to antitrust enforcement. Antitrust is a major tool in
achieving competition and my Administration has always con-
sidered competition to be the driving force of our economy .
This country has become the economic ideal of the free world
because of its dedication to the free enterprise system and
to full and vigorous competition. Competition rewards the

efficient and innovative business and penalizes the inefficient.

Furthermore, ProONOLION Ol CUMER]

politicf™Napd social goals, such as limited ad decentralized

power,f and best>sgrves the interestges®T individmal citizens.

o”

» (3 » » = . . A Ry
Underf competitive comdjtions, conomic power is fragmented

and fno one firm can conf#oN prices or supply. Political™

o’

powpr is also lim;;‘a and decen®dQalized by our public poliéYa

which stress;:“}eliance on competitiow because there is then F\\

no need #br massive governmental bureaucrasjes to oversee /

operations.
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In a freely competitive market, consumers enjoy the
VARI1€D

opportunity to choose from a wide range\gﬁlﬁ?EaﬁEis,eﬁ-a&&-
ezl Gt tapessivadpisaiee Consumers, through their de-
cisions in the marketplace, show their preferences and
desires to businessmen who then translate_those preferences
into the best products at the lowest prices.

I firmly believe that the Federal Government must play
two iﬁportant roles in protecting and advancing the cause
of competition.

First, the policy of my Administration has been to
vigorously enforce our antitrust laws, through the Antitrust
Division of the Department of Justice and the Federal Trade
Commission. During an inflationary period, this has been
particularly important in deterring price-fixing agreements

that would result in higher costs to consumers.

Second, my Administration has been the first one in forty

years to recognize an additional way the Federal Government

. FOR

vitally affects the compesiéidve environment mempiessd businessge
ConPeTiTiow)
epeaaﬁea

Not only must the Federal Government seek to restrain
oVR

private anti-competitive conduct, but seeeEEESEEe. Government

must also see to it that its own actions do not impede free

and open competition:_js

§fA11 too often in the past, the #FegigtemRk Government has

itself been a major source of unnecessary restraints on

competition. MW
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I believe that far too many important managerial decisions
are made today not by the marketplace responding to the

forces of supply and demand but by the bureaucrat. n many '
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This is not the economic system that made this country
great. Government regulation is not an effective substitute
for vigorous competition in the American marketplace.

To be sure, in some instances government" regulation
may well protect and advance the public interest. But the
time has come to recognize that many existing regulatory
controls were imposed during uniquely transitory economic
conditions. We must repeal or modify those controls that

suppress rather than support fair and healthy competition.



Administration\s-aamgee&%&on-pv&fvy*ﬁus*ﬂggﬂ'a
aemmahm0aﬁ-ie-ahange—_aad-ua-haHe-aoﬂrsa—meegam-ﬁ-ﬁgp—-
q!nuﬂﬁ5gr1Egu&utuey—#oﬁe&a—gsagﬁam, XAnportant progress has
been made both in strengthening antitrust enforcement and
in reforming government economic regulation.

In the last two years, we have strengthened the Federal
euuerTREmme antitrust enforcement agencies. The resources
for the Antitrust Division and the Federal Trade Commission's
Bureau of Competition have been increased by over 50 percent
since Fiscal Year 1975. For the Antitrust Division, this

geen : | : .
has repwewewesd the first real manpower increases since 1950.

) Eewmwg ) _
I am committed to these agencies with

the necessary resources to do their important job.

This intensified effort is producing results. The
Antitrust Division's crackdown on price-~fixing resulted in
indictment of 183 individuals during this period, a figure
equalled only once in the 86 years since enactment of the
Sherman Act., The fact that the Division presently has
pending more grand jﬁry investigations than at any other
time in history shows these efforts are being maintained.

To preserve competition, the Antitrust Division is
devoting substantial resources to investigating anti-competitive
mergers and acquisitions. At the same time, the Division is
litigating large and complex cases in two of our most impor-

tant industries -- data-processing and telecommunications.
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The cause of vigorous antitrust enforcement was advanced
when I signed the Antitrust Procedures and Penalties Act of
1974, making violation of the Sherman Act a felony punishable
by imprisonment of up to three years for individuals, and by
a corporate fine of up to $1 million.

Also, iﬁ December 1975, I signed legislation repealing
Fair Trade enabling legislation. This actién alone, according
to various estimates, will save consumers $2 billion annually.

On the second front of reducing regulatory actions that
inhibit competition, I have signed the Securities Act Amend-~
ments of 1975 and the Railroad Revitalization and Regulatory
Reform Act, which will inject strong doses of competition into

industries that long rested comfortably in the shade of federal

contrgry “industry prediCriong . it
T .
aos_Jj ] 05

economic regulation.

My Administration has also sponsored important legislative
initiatives to xeducé the regulation of other modes of trans-
portation and of financial institutions. An important element
of my regulatory reform proposals has been to narrow antitrust
immunities which are not truly justified. Although Congress
has not yet acted on these proposals, I am hopeful that it
will act soon. All industries and groups should be subject
to the interplay of competitive forces to the maximum extent

feasible.
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A full measure of my commitment to competition is the
Agenda for Government Reform Act which I proposed in May of
this year. This proposal would require a comprehensive,
disciplined look at ways of restoring competition in the
economy. It would involve in-depth consideration of the full
range of federal regulatory activities in a reasohable -= but
rapid -- manner that would allow for an orderly transition to
a more competitive environment.

This competition policy of regulatory reform and vigorous
antitrust enforcement will protect both businessmen and con-
sumers and result in an American economy which is stronger,

more efficient and more innovative.

HART-SCOTT-RODINC ANTITRUST IMPROVEMENTS ACT OF 1976

I believe the record of this Administration stands as
a measure of its commitment to competition and the action
I am taking today should further strengthen competition and
antitrust enforcement.

This bill contains three titles. The first title will
significantly expand the civil investigatory powers of the
Antitrust Division. This will enable the Department of
Justice not only to bring additional antitrust cases that
would otherwise have escaped prosecution, but it will also

better agssure that unmeritorious suits will not be filed.
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These amendments to the Antitrust Civil Process Act were
proposed by my Administration two years ago, and I am
pleased to see that the Congress has finally passed them.

The second title of this bill will require parties to
large mergers to give the Antitrust Division and the Federal
Trade Commission advance notice of the proposed mergers.

This will allow these agencies té conduct careful investi-
gations prior to consummation of mergers and, if necessary,
bring suit before often irreversible steps have been taken
toward consolidation of operations. Again, this proposal
was supported by my Administration, and I am pleased to see
it enacted into law.

I believe these two titles will‘contribute substantially
to the competitive health of our free enterprise systen.

This legislation also includes a third title which would
permit State attorneys general to bring antitrust suits on
behalf of the citizens of their states to recover treble
damages. I have previously expressed serious reservations
regarding this "parens patriae"” approach to antitrust
enforcement.

As I have’said before, the states have authority to amend
their own antitrust laws to authorize such suits in state
courts. If a stateAlegislature, representing the citizens

of the state believes that such a concept is sound policy,
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it ought to allow it. I questionéd whether the Congress should
bypass the state legislatures in this instance.

However, Congress has narrowed this title in order to
remove the possibility of significant abuses. Earlier, I
urged that the scope of this legislation be narrowed to price-
fixing violations where the law is clear and where the impact
is most directly felt by consumers. Given the broad scope of
the bill, I also recommended that damages be limited to those
actually resulting from the violations. The Congress addressed
these concerns by confining the scope of the controversial
provisioh of measuring damages to price-fixing violations.
Thus, as a practical matter, enforcement efforts under this
bill will be focused'on hard core antitrust violations.

I have also been concerned about the provision that would
allow states to retain private attorneys on a contingent fee
basis, thereby encouraging suits against businesses in which
the motivation would be attorney enrichment. The present bill
has been revised to narrow these arrangements and has required
Federxal court approﬁal of all attorneys fees.

These and other changes that have been made in this
title have improved this legislation. 1In this form, it can
contribute to deterring price-fixing violations. Price
fixers must be denied the fruits of their acts, and effective
remedies must be available to those injured by price fixing.

The approach in this title, if responsibly enforced, can
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aid in protecting consumers. However, I will carefully
review the implementation of these powers to assure that
they are not abused.

Individual initiative and market competition must
remain the keystones to our American economy. I am today
signing this major antitrust legislation with the expectation
that it will contribute significantly to our competitive

economy .



TO THE HOUSE OF REPRESENTATIVES:

I am returning without my signature H.R. 8532 -- the
Hart—-Scott-Rodino Antitrust Improvements Act of 1976. While
I had hoped to be able to sign sound antitrust legislation
which was consistent with my policies of increased economic
competition and strong antitrust enforcement, I cannot

accept the "parens patriae" title which is in this bill.

-,
.-%} T Er
COMPETITION AND ANTITRUST POLICIES

I am proud of my Administration's record of commitment
to antitrust enforcement. Antitrust is a major tool in
achieving competition and my Administration has always con-
sidered competition to be the driving force of our economy.
This country has become the economic ideal of the free world
because of its dedication to the free enterprise system and
to full and vigorous competition. Competition rewards the

efficient and innovative business and penalizes the inefficient.
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I am opposed to the "parens patriae" concept because:

The Federal Government would be giving state
attorneys general antitrust powers, including
novel and untested damage provisions, which
their state governments have not authorized.
While sponsors have argued that this concept
would benefit consumers, I believe just the
reverse would be true. Private lawyers would
be the major beneficiaries through permitted
contingency fee arrangements.

Small businesses would be unable to cope with
this law. Local manufacturers and service
firms would be subjected to large nuisance
suits they would not have the resources to

defend.
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In a freely competitive market, consumers enjoy the
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opportunity to choose from a wide range oOfYproducts, Gl
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cisions in the marketplace, show their preferences and
desires to businessmen who then translate those preferences
into the best products at the lowest prices.

I firmly believe that the Federal Government must play
two iﬁportant roles in protecting and advancing the cause
of competition.

First, the policy of my Administration has been to
vigorously enforce our antitrust laws, through the Antitrust
Division of the Department of Justice and the Federal Trade
Commission. During an inflationary period, this has been
particularly important in deterring price-fixing agreements
that would result in higher costs to consumers.

Second, my Administration has been the first one in fm

years to recognize an additional way the Federal Government
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private anti-competitive conduct, but the Federal Government

must also see to it that its own actions do not impede free
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All too often in the past, the NSWEWB Government has

itself been a major source of unnecessary restraints on

competition.




3

‘the years beonsubjee

regulation ‘has

,

terest,

ntinue this effort.

I believe that far too many important managerial decisions

are made today not by the marketplace responding to the

forces of supply and demand but by the bureaucrat.g, n e

N i Rag®
\\jns-ances a businesfman cannot ralge OF L1OWET Drife

£
=

ox. [1ed RarPSTENOE, provide or tdrminate servicgs
3 > 4 ' A "'»,‘{ . Y /A §
e gt .;’ of asfederal rul\a&tégﬁ,nywb"ﬁ”ay '
A > ) 4 ) K‘x )
peficey phovative an8. c iﬁnve forces o
‘ i s ma%or And ig mre STaF=Twl =Ta Wl & Gy Pl ’

mmwijhis is not the economic system that made this country

great. Government regulation is not an effective substitute

S, m,_w/
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To be sure, in some instances government" regulation
may well protect and advance the public interest. But the
time has come to recognize that many existing regulatory
controls were imposed during uniquely transitory economic
conditions. We must repeal or modify those controls that .

suppress rather than support fair and healthy competition.



MW, important progress has
been made both in strengthening antitrust enforcement and
in reforming government economic regulation.

In the last two years, we have strengthened the Federal
coouEamemply ontitrust enforcement agencies. The resources
for the Antitrust Division and the Federal Trade Commission's
Bureau of Competition have been increased by over 50 percent
since Fiscal Year 1975. For the Antitrust Division, this

Geen . : :
has weeswesensasd the first real manpower increases since 1950.

: PRoVIDIVG q : .
I am committed to these agencies with

the necessary resources to do their important job.

This intensified effort is producing results. The
Antitrust Division's crackdown on price-fixing resulted in
indictment of 183 individuals during this period, a figure
equalled only once in the 86 years since enactment of the
Sherman Act. The fact that the Division presently has
pending more grand jury investigations than at any other
time in history shows these efforts are being maintained.

To preserve competition, the Antitrust Division is
devoting substantial resources to investigating anti-competitive
mergers and acquisitions. At the same time, the Division is
litigating large and complex cases in two of our most impor-

tant industries ~- data-processing and telecommunications.
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The cause of vigorous antitrust enforcement was advahced
when I signed the Antitrust Procedures and Penalties Act of
1974, making violation of the Sherman Act a felony punishable
by imprisonmeht of up to three years for individuals, and by
a corporate fine of up to $1 million.

Also, in December 1975, I signed legislation repealing
Fair Trade enabling legislation. This action alone, according
to va#ious estimates, will save consumers $2 billion annually.

On the second front of reduciﬁg regulatory actions that
inhibit competition, I have signed the Securities Act Amend-
ments of 1975 and the Railroad Revitalization and Regulatory

Reform Act, which will inject strong doses of competition into

industries that long rested comfortably in the shade of federal

My Administration has also sponsored important legislative
initiatives to reduce the regulation of other modes of trans-
portation and of financial institutions. An important element
of my regulatory reform proposals has been to narrow antitrust
immunities which are not truly justified. Although Congress
has not yvet acted on these proposals, I am hopeful that it
will act soon. All industries and groups should be subject

to the interplay of competitive forces to the maximum extent

feasible.
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A full measure of my commitment to competition is the
Agenda for Government Reform Act which I proposed in May of
this year. This proposal would require a comprehensive,
disciplined look at ways of restoring competition in the
economy. It would involve in-depth consideration of the full
range of federal regulatory activities in a reasonable -- but
rapid--- manner that would allow for an orderly transition to
a more competitive environment.

This competition policy of regulatory reform and vigorous
antitrust enforcement will protect both businessmen and con-
sumers and result in an American economy which is stronger,

more efficient and more innovative.

HART-SCOTT-RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I had hoped that the Congress would submit to me additional
legislation to further strengthen competition and antitrust
enforcement. However, the omnibus antitrust bill which I am
returning unsigned contains three titles, two of which my
Administration has supported and one which has caused me
serious concern.

The first title would significantly expand the civil
investigatory powers of the Antitrust Division. It would en-
able the Department of Justice not only to bring additional
antitrust cases that would otherwise have escaped prosecution,
but it would also better assure that unmeritorious suits will
not be filed. These amendments to the Antitrust Civil Process
Act were proposed by my Administration two years ago and I

support them.
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The second title of this bill would require parties
to lérge mergers to give the Antitrust Division and the
Federal Trade Commission advance notice of the proposed
mergers. This would allow these agencies to conduct
careful investigations prior to consummation of mergers and,
if necessary, bring suit before often irreversible steps have
been taken toward consolidation of operations. Again, this
proposal is supported by my Administration.

I believe these two titles would contribute substantially
to the competitive health of our free enterprise system.

Unfortunately, this legislation also includes a third
title which would permit State attorneys general to bring
antitrust suits on behalf of the citizens of their States to
recover treble damages. I have previously expressed serious
reservations regarding this "parens patriae" approach to
antitrust enforcement.

As I have said before, the States have authority to amend
their own antitrust laws to authorize such suits in state
courts. If a state legislature, representing the citizens
of the State belie?es that such a concept is sound policy,
it ought to allow it. I do not believe that the Congress
should bypass the state legislatures in this instance.

While questioning the basic parens patriae concept, I
also urged Congress to provide adequate safeguards that would
prevent abuses of the parens patriae authority. Although
Congress narrowed this title in some respects, important

safeguards were ignored.
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The present bill requires the award of mandatory treble
damages in successful parens patriae suits. The view that
federal penalties were inadequate, which has been used to
justify mandatory treble damages in the past, I believe is
no longer valid given the substantial increase in these
penalties which I have previously signed into law. For ex-
ample, a business can be fined $1 million and its officers
imprisoned for three years. While no one condones price-fixing,
the present bill would require the courts, without any dis-
cretion, to award treble daméges which could bankrupt some
companies, thereby adversely affecting innocent emplovees,
shareholders and the local economy.

Also, the present bill continues‘to allow private attorneys
to be hired by State attorneys general on a contingency fee
basis, although it does eliminate percentage fee arxangemehts.
My Administration has urged a flat ban against any such arrange-
ments. By allowing private attorneys to seek out cases, the
bill bypasses a State government's critical role in setting
priorities for its citizens and appropriating the funds
necessary to protect them. | |

I believe that the elimination of these safeguards could
open the door to multi-million dollar "nuisance” suits by
private attorneys who often are the major beneficiaries in
such suits. Although proponents of this legislation have

alleged that it will benefit consumers, in my view, consumers will
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eventually pay the bill in the form of higher prices, while
the lawyers instituting such litigation reap large legal fees.
Ironically, it is also small businesses which will be hurt
since they frequently cannot afford the costly litigation and
are forced to Settle suits which larger companies could
successfully defend.

Congress was aware that I would veto the parens patriae
provisions had they reached my desk standing alone. However,
I was'confronted with the more difficult burden of weighing
the benefits provided by the Antitrust Civil Process Act
amendments and the pre-merger notice provisions against my
strong belief that the parens patriae provisions are not a
responsible way to enforce the antitrust laws and my fear that
these provisions could be misused. I have decided that I cannot
sign any legislation including these parens patriae provisions.

I am returning the Hart-Scott-Rodino Antitrust Improvements
Act of 1976 unsigned with the expectation that Congress will
promptly enact the first two desirable titles of this legislation
and send them to me for signature. The Senate can do this
quickly and simply before adjournment by passing the two bills
(H.R. 13489 and H.R. 14580) sent to it by the House earlier
this year. This action can assure responsible and effective
enforcement of the antitrust laws, without providihg for the
untested and unwise parens patriae authority. I urge the Congress
to reconsider H.R. 8532 and in its place to pass H.R. 13489

and H.R. 14580.
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THe CEA predicts that the effects of this bill will be highly adverse to the
operation of the economy in the ne t few years. Pre-merger notification

will reduce the number of mergers substantially, praticularly the acquisition
of new prodcuts and enterprsies where such acquistion leads to a more efficient
use of resources . Parens patriae amenements will give state attorneys general.
the inititiative on a variety dherman Act casesthat will likely harass the
middle size and larger companies. Since the positive effect from Title I of
the Act can be achieved by vetoing this bill and proposing Title I next year,
the CEA proposes that the President veto this bill.
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I am opposed to the "parens patriae" concept because:
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The Federal Government would be giving state
attorneys general antitrust powers, including
novel and untested damage provisions, which
their state governments have not authorized.
While sponsors have argued that this concept
would benefit consumers, I believe just the
reverse would be true. Private laWyeré would
be the major beneficiaries through permitted
contingen fee arrangements.

Small businesses would be unable to cope with
this law. Local manufacturers and service
firms ﬁgﬁfé(be subjected to large nuisance
suits they would not have the resources to

defend.











