











-- authorize FTC or Justice to extend the 30 day notice
period for an additional 20 days (10 days for a cash
tender offer) and allow Justice and the FTC to terminate
"the notice period in individual cases; and

-~ make anyone who fails to comply with this title liable
to a penalty of not more than $10,000 a day.

Title II of H.R. 8532 would be effective 150 days after enact-
ment of the bill, except that a provision authorizing the FTC to
prescribe rules relating to this title would be effective
immediately upon enactment.

The business community contends that because the values of stock,
used for consideration in mergers and acquisitions, would
fluctuate during the period of advance notice to Justice and

FTC, there is a real danger that this title could disrupt
legitimate business combinations. On the other hand, the
Justice Department does not believe that existing law givesthe
Department an adequate opportunity to learn about and take

action against mergers or acquisitions that violate the antitrust
laws. Due to strong opposition by the Administration and others,
a provision in earlier versions of the legislation that would
have provided for an automatic injunction against the consumma-
tion of mergers and acquisitions by Federal enforcement authori-
ties was deleted. The Administration has not objected to this
title of the bill since that provision was dropped.

Title III - Parens Patriae

H.R. 8532 would authorize State attorneys general to bring

suits in Pederal district court on behalf of State residents

for violations of the antitrust provisions of the Sherman Act.
Treble damages would be awarded in successful suits and would
either be distributed to individuals in a manner approved by the
court or be considered a civil penalty and deposited with the
State as general revenues. In price-fixing cases, damages could
be proved in the aggregate by using statistical sampling or other
measures without the necessity of proving the individual claims
of, or amount of damage to, each person on whose behalf the suit
was brought.

The Attorney General would be required to provide State attorneys
general with (a) written notification of instances in which

Justice has brought antitrust actions and he believes the States
could bring action under this title on the same grounds, and

(b) investigative files or other materials, to the extent permitted
by law, which may be relevant to a course of action under this
title. ‘



While the bill would prohibit State attorneys general from
hiring outside lawyers to be paid with a contingency fee

based on a percentage of the settlement or recovery, it would
allow the court to award "reasonable" fees to such lawyers
which could be determined on a non-percentage contingency basis.

The amendments made by this title would not apply to any 1n3ury
sustained prior to the date of enactment of this bill.

The proponents of this title claim that it is necessary in
order to assist large numbers of consumers who may be injured
by antitrust violations on a continuing basis although in
individually small amounts (e.g., a million consumers might

be overcharged an average of a penny a week for a 2 year period
on a product like a loaf of bread). In such cases, it is argued,
relief is almost impossible to obtain under present law, since
individual antitrust law suits are out of the question and class
action suits are usually determined to be unmanageable by the
courts because of their size and complexity. Hence, the
proponents state that "Title III is the legislative response to
the present inability of our judicial system to afford equal
justice to consumers for violations of the antitrust laws."

In a March 17, 1976 letter to Representative Rhodes, you indicated
your "serious reservations concerning the parens patriae concept..."
and said:

"I question whether federal legislation is desirable
which authorizes a state attorney general to sue on
behalf of the state's citizens to recover treble
damages that result from violations of the federal
antitrust laws. The states have the ability to amend
their own antitrust laws to authorize parens patriae
suits in their own courts. If a state legislature,
acting for its own citizens, is not convinced the
parens patriae concept is sound policy, the Administra-
tion questions whether the Congress should bypass

the state legislatures and provide state attorneys
general with access to the federal courts to enforce
it.”

You also indicated your concern over specific provisions of the
legislation then being considered in the House, as follows:

-- "The present bill is too broad in its reach and should
be narrowed to price fixing violations." (H.R. 8532 is
not limited to price-fixing but covers all wviolations of
the Sherman Act.)



~= ", .. the Administration is opposed to mandatory treble
damages awards ..." (H.R. 8532 authorizes treble damages.)

-— "The Administration opposes extension of the statistical
aggregation of damages... to private class action suits..."
(H.R. 8532 does not extend such technigques to private

class action suits.)

The Administration had also opposed a provision in earlier versions
of. . this legislation which would have allowed State attorneys
~general to hire private lawyers to assist them in parens patriae
cases and compensate those attorneys by a contingency fee based

on a percentage of the settlement or recovery. As noted above,
while contingency fees per se are not permitted under the enrolled
bill, courts can award fees to such lawyers on a non-percentage
contingency basis.

Congressional and business opponents of this title have asserted
that it would (1) overburden the Federal courts with needless
litigation, (2) enhance the power of politically ambitious

State attorneys general to pillory corporations in highly
publicized actions, and (3) impede business growth due to firms®
impaired access to financing when exposed to huge contingent
liabilities by massive antitrust litigation.

Agency Views

Secretary Simon, in a memorandum to you which is enclosed with
the Treasury views letter, strongly recommends that you veto the
enrolled bill because of title III. He objects to the provisions
which extend its scope beyond price~fixing to the Sherman Act,
allow mandatory treble damages, and permit certain contingent
fee arrangements for private lawyers. The Secretary argues that:

"These provisions would give State Attorneys
General, nearly all of whom are elected officials
(and many of whom are openly competing with other
elected State officials), an open invitation to
pursue antitrust claims with very little risk

to them or the State governments and with a great
likelihood of political gain for themselves. State
governments would incur little cost in prosecuting
“antitrust claims against business firms since they
would be able to retain private counsel under
contingent fee arrangements. Since both elected



officials and the private antitrust bar would stand
to gain from prosecuting parens patriae actions, the
potential for abusing this power by promoting un-
founded antitrust litigation against business con=-
cerns seems manifest.

Business firms [especially small businesses] con-
fronted with such litigation may be forced to settle,
irrespective of the merits of the State's case,
because they cannot obtain a clean auditor's opinion
s0 long as they are exposed to such a magnified con-
tingent civil liability.

Title III also represents an unwarranted intrusion
"0of the Federal Government upon the States."

The Small Business Administration (SBA)} also "cannot now support
enactment of H.R. 8532." 1In its attached views letter, SBA argues
that "... smaller firms may become leading victims of parens
patriae claims under Title III. A smaller firm ... may be unable
to stand the risk of a potentially astronomical exposure. This
type of litigation is inherently conducive to 'blackmail
settlements,'..." SBA also claims that small business firms,
faced with parens patriae actions, may have their ability to
obtain financing severely curtailed.

While the Commerce Department does not recommend a veto of

H.R. 8532, it has a "deep concern as to the potentially adverse
effects that certain provisions of Title III may have upon the
business community and consequently upon the economy." The
Department notes in its views letter that Titles I and II of
the enrolled bill have been passed by the House in essentially
identical form as separate bills which are now pending in

the Senate and could be passed before the end of the current
session.

FTC recommends approval of the enrolled bill and states that

it "believes that Title III could provide an effective deterrent
to Sherman Act violations in general and price-~fixing in particu-
lar." '

No recommendation has been received from the Justice Department
on H.R. 8532 and we have been informally advised by Justice
staff that the Attorney General will personally convey his
views to you on this matter.



OMB Recommendation

‘The issue presented by the enrolled bill is whether the parens
patriae title, even though somewhat narrowed in scope and effect
to meet certain Administration objections, still represents such
poor public policy that it justifies disapproving the bill
~despite the other desirable features of H.R. 8532.

This enrolled bill presents a very close call. On balance,

we reluctantly recommend your approval. While it would be
preferable if H.R. 8532 did not contain title III, Congress

has narrowed the parens patriae provisions in response to
Administration objections by (1) confining the statistical
aggregation of damages to price-fixing cases, and (2) requiring
Federal court approval of arrangements for paying attorneys fees
on any contingent fee basis. The more focused and restricted
title III, plus the desirable features of title I and the now
unobjectionable provisions of title II, outweigh, in our view,
the potentially harmful effects of the parens patriae provisions.

Attached for your consideration is a draft signing statement.

MA/Q&;,_ |

Paul H. O'Neill
Acting Director

Enclosures



SIGNING STATEMENT

I have today signed into law H.R. 8532, the Hart-Scott--
Rodino Antitrust Improvements Act of 1976.

This bill contain three titles. The first title will
significantly expand the civil investigatory powers of the
Antitrust Division. These amendments to the Antitrust Civil
Process Act originated with the Administration two years ago,
and I am pleased to see that the Congress has passed them.

The second title of this bill will require parties to
very large mergers to give the Antitrust Division and the Federal
Trade Commission advance notice.of the proposal. This title
was not objected to by the Administration and I intend that it
be carefully monitored in operation to assure that it does not
hamper legitimate business combinations.

This antitrust bill also includes a third title, about
which I have previously expressed serious reservations. It would
permit State attorneys general to bring antitrust suits (parens
patriae suits) on behalf of the citizens of their States to
recover treble damages.

The States have ample authority to amend their own anti-
trust laws to authorize such suits in State courts. I question
whether the Congress should bypass the State legislatures and
'provide State attorneys general with access to Federal courts
to enforce Federal laws.

Congress has, however, narrowed this title so as to reduce
the possibility of significant abuses. I had urged that the
scope of this legislation be narrowed to price~fixing activities
where the impact is most directly felt by consumers. The Congress
responded to this suggestion by confining the scope of the most
controversial provision, which would authorize the statistical
aggregation of damages, to price-fixing violations. Thus, this

bill will be confined to hard-core antitrust violations.



I was also concerned about the provision that would allow
States to retain attorneys on a contingent fee basis, thereby
encouraging suits against business in which the principal
motivation would be enrichment for attorneys rather than
restitution for the consumer. The present bill, while not
prohibiting all contingent fee arrangements, has proscribed
those kinds that have been subject to most abuse. I remain
concerned about this provision, but I think it has been improved.

With these and other changes that have been made in this
title since its introduction, this legislation has been focused
and limited. 1In this form, it may well prove the deterrent
to price-fixing that it is supposed to be.

I am signing this major antitrust legislation with the
belief that the parens patriae authority will be responsibly
enforced and in the knowledge that the Antitrust Civil Process
Act amendments and pre-merger notification provisions will

strengthen Federal antitrust enforcement.
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STATEMENT BY THLE PRESIDLENT

I am pleased to sign into law today H.R. 8532 -- the
Hart-Scott-Rodino Antitrust Improvements Act of 1976. I
am confident that this antitrust legislation can contribute

to a more competitive and healthy American economy.

COMPETITION AND ANTITRUST POLICIES

I am proud of my Administration's record of commltment
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;—firmTy’B@TT€V§'tﬁa€r£E; Federal Government must play
two iméortant roles in protecting and advancing the cause
of |competition.
First, the policy of my Administration has been to
vigofoﬁsiy enforce our antitrust 1aw§x\through the Antitrust
pivision of the Department of Justice and the Féderal Trade
Commission. During an inflationary period, this has been
particularly important in deterring price-fixing agreements
that would result in higher costs to consumers.
Second, my Administration has been the first one in forty \
years to recognize an additional way the Federal Government ‘
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itself been a major source of unnccdéssary restraints on
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ontinue this effort.

I believe that far too many important managerial decisions

. are made today not by the marketplace responding to the

.
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This_is-not the—economie—system-that-madethis courntry

great.. Government regulation is not an effective substitute
for vigorous competition in the American marketplace.
Jo-be~sure, An some instances government{3d regulation
may well protect and advance the public interest. But ¢he—
—bine—-has—cometo recognize—that many existing regulatory
controls were imposed during uniquely transitory economic
conditions. We must repeal or modify those controls that

suppress rather than support fair and hecalthy competition.
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been made both in strengthening antitrust enforcement and
in reforming government economic regulation.
In the last two years, we have strengthened the Federal

antitrust enforcement agencies. The resources

for the Antitrust Division and the Federal Trade Commission's
Bureau of Competition have been increased by over 50 percent
since Fiscal Year 1975. For the Antltrust Division, this

Bee

has reyfe;gﬂﬁe& the first real manpower increases since 1950.
PRovidivg

I am committed to cosndsnwmnvc-ia-reaimbae these agencies with

the necessary resources to do their important job.

This intensified effort is producing results. The
Antitrust Division's crackdown on price-fixing resulted in
indictment of 183 individuals during this period, ‘a figure
equalled only once in the 86 years since enactment of the
Sherman Act, The'fact that the Division presently has
pending more grand jury investigations than at any other

time in history shows these efforts are being maintained.

To preserve competition, the Antitrust Division is

devoting substantial resources to investigating anti~competitive

mergers and acquisitions. At the same time, the Division is
litigating large and complex cases in two of our most impor-

tant industries -- data-processing and telccommunications.



| i kil 2 amibia (L
The cause of vigorous antltrust enforccmont was -dvanced
when I signed the Antitrust Procedures and Penaltleu Act of
1974, making violation of the Sherman Act a felony punishable
py imprisonment of up to three years for individuals, and by
a corporate fine of up to $1 million.
Also, invDecémber 1975, I signed legislation repealing
: Fair Trade enabling legislation. This actién alone, according
to various estimates, will save consumers $2 billion annually.
On the second front of reducing régulatory actions that
inhibitr competition, I have signed the Securities Act Amend-
ments of 1975 and the Railroad Revitalization and Regulatory
Refbrm Act, which will inject strong doses of competition into

industries that long rested comfortably in the shade of federal

eii;,pfsggféo b¢_beheficial i

My Administration has also sponsored important legislative

»

initiatives to reducé the regulation of other.modes of trans-
portation and of financial institutions. An important element
of my regulatory reform proposals has been to narrow antitrust
immunities which are not truly justified. Although Congress
has not yet acted on these proposals, I am hopeful that it
will act soon. All industries and groups should be subject

to the interplay of competitive forces to the maximum extent

fecasible.,
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A‘figi measure of my commitment to competition is the
Agenda for Government Reform Act which I proposed in May of
this year. This proposal would require a comprehensive,
ﬁisciplined look at ways of restoring competition in the
economy. It would involve in-depth consideration of the full
range oﬁ‘federal reqgulatory activities in a reasonable -- but
rapid -- manner that would allow for an orderly transition to
a more competitive environment.

This competition policy of regﬁlatory reform and vigorous
antitr&st enforcement will protect both businessmeq and con-
sumers and result in an American economy which is stronger;,

more efficient and more innovative.

HART~SCOTT-RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I believe the record of this Administration stands as
a measure of its commitment to competition and the action
I am taking today should further strehgthen competition and
antitrust enforcement,

This bill contains three titles. The first title will
significantly expand the civil investigatory powers of the
Antitrust Division. This will enable the Department of
Justice not only to bring additional antitrust cases that
would otherwise have escaped proseccution, but it will also

better assure that unmeritorious suits will not be filed.
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. These amendments to the Antitrust Civil Process Act were
proposed by my Administration two. years ago, and I am
pleased to see that the Congress has finally passed them.

| The second title of this bill will require parties to
large mergers to give the Antitrust Division and the Federal
Trade Commnission advance notice of the proposed mergers.
This will allow these agencies té conduct careful investi-
gations prior to consummation of mergers and, if necessary,
bring suit before often irreversible steps have been taken
toward” consolidation of operations. Again, this proposal
was supported by my Administration, and I am pleased to see
it enacted into law. |

I believe these two titles will contribute substantially
to the competitive health of our free enterprise system.

This legislation also includes a third title which would
permit State attorneys general to bring antitrust suits on
behalf of the citizens of their states to recover treble
damages. I have previously expressed serious reservations
regarding this "parens patriae" approach to antitrust
enforcement.

As I have said before, the states have authority to amend
their own antitrust laws to authorize such suits in state
courts. If a state legislature, representing the citizens

of the stat%/bclievcs that such a concept is sound policy,
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it ought to allow it. I questioned whether the Congress should
bypass the state legislatures in this instance.

However, Congress has narrowed this title in order to
remove the possibility of significant abuses. Earlier, I
urged that the scope of this legislation be narrowed to price-
fixing violations where the law is clear and where the impact
is most directly felt by consumers. Given the broad scope of
the bill, I also recommended that damages be limited to those
actua}ly resulting from the violations. The Congress addressecd
these concerns by confining the scope of the controversial
provisioﬁ of measuring démages to price—fixing'violations.
Thus, as a practical matter, enforcement efforts under this
bill will be focused~on hard core antitrust violations.

I have also been concerned about the provision that would
allow states to retain private attorneys on a contingent fec
basis, thereby encouraging suits against businesses in which
the motivation would be attorney enrichment. The present bill
has been revised to narrow these arrangements and has requirced
Federal court approval of all attorneys fees.

fhese and other changes that have bcen made in this
title have improved this legislation. In this form, it can
contribute to deterring price-fixing violations. Price
fixers must be denied thé fruits éf their acts, and cffcctive
remedies must be available to those injured by price {ixing.

The approach in this title, if responsibly enforccd, can

.
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aid in protectinyg consumers. Howéver, I will carefully
review the implementation of these powers (( agsure that
they are not abused.

Individual initiative and market compatition must
remain the keystones to our American eCunomy, I am today
signing this major antitrust legislation wjp the expectation
that it will contribute significantly to oyr competitive

econony .
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COMPETITION AND ANTITRUST POLICIES

I am proud of my Administration's record of commitment
to antitrust enforcement. Antitrust laws provide an important
means of achieving fair éompetition. Our nation has become
the economic ideal of the free world because of the vigorous
competition permitted)zZe free enterprise system. Competition
rewards the efficient and innovative business and penalizes
the inefficient.

Consumers benefit in a freely competitive market by
having the opportunity to choose from a wide range of products.
Through their decisions in the marketplace, consumers indicate
their preferences to businessmen, who translate ﬁhose preferences
into the best products at the lowest prices.

The Federal Government must play two important roles in
protecting and advancing the cause of free competition.

First, the policy of my Administration has been to
vigorously enforce our antitrust laws through the Antitrust
Division of the Department of Justice and the Federal Trade
Commission. During an inflationary period, this has been
particularly important in deterring price-fixing agreements
that would result in higher costs to consumers.

Second, my Administration has been the first one in forty
years to recognize an additional way the Federal Government
vitally affects the environment for business competition.

Not only must the Federal Government seek to restrain private

anti-competitive conduct, but our Government must also see to
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it that its own actions do not impede free and open competition.
All too often in the past, the Government has itself been a
major source of unnecessary restraints on competition.

I believe that far too many important managerial decisions
are made today not by the marketplace responding to the forces
of supply and demand but by the bureaucrat. Government regulation
is not an effective substitute for vigorous competition in the
American marketplace.

In some instances government regulation may well protect
and advance the public interest. But many existing regulatory
controls were imposed during uniquely transitory economic
conditions. We must repeal or modify those controls that
suppress rather than support fair and healthy competition.

During my Administration, important progress has been
made both in strengthening antitrust enforcement and in reforming
government economic regulation.

In the last two years, we have strengthened the Federal
antitrust enforcement agencies. The resources for the Antitrust
Division and the Federal Trade Commission's Bureau of Competition
have. been increased by over 50 percent since Fiscal Yeaf 1975.
For the Antitrust Division, this has been the first real man-
power increase since 1950. I am committed to providing these
agencies with the necessary resources to do their important
job.

This intensified effort is producing results.r The Antitrust
Division's crackdown on price~fixing resulted in indictment of
183 individuals during this period, a figure equalled only once
in the 86 years since enactment of the Sherman Act. The fact
that the Division presently has pending more grand jury investi-
gations than at any other time in history shows these efforts
are being maintained.

To preserve competition, the Antitrust Division is
devoting substantial resources to investigating anti-

competitive mergers and acquisitions. At the same time,
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the Division is litigating large and complex éases in two
of our most important industries -- data-processing and
telecommunications.

The cause of vigorous antitrust enforcement was aided
substantially when I signed the Antitrust Procedures and
Penalties Act of 19?4, making violation of the Sherman Act
a felony punishable by imprisonment of up to three years for
individuals, and by a corporate fine of up to $1 million.

Also, in December 1975, I signed legislation repealing
Fair Trade enabling legislation. This action alone, according
to various estimates, will save consumers $2 billion annually.

On the second front of reducing regulatory actions that
inhibit competition, I have signed the Securities Act Amendments
of 1975 and the Railroad Revitalization and Regulatory Reform
Act, which will inject strong doses of competition into
industries that long rested comfortably in the shade of federal
economic regulation.

My Administration has also sponsored important legislative
initiatives to reduce the regulation of other modes of trans-
portation and of financial institutions. An important element
of my regulatory reform proposals has been to narrow antitrust
immunities which are not truly justified. Although Congress
has not yet acted on these proposals, I am hopeful that it
will act soon. All industries énd groups should be subject
to the interplay of competitive forces to the maximum extent
feasible.

A measure of my commitment to competition is the Agenda
for Government Reform Act which I proposed in May of this
year. This proposal would require a comprehensive, disciplined
look at ways of restoring competition in the economy. It would
involve in-depth consideration of the full range of federal
regulatory activities in a reasonable ~- but rapid -~- manner
that would allow for an orderly transition to‘a more competitive

environment.
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vigorous antitrust enforcement will protect both businessmen
and consumers and result in an American economy which is

stronger, more efficient and more innovative.

HART-SCOTT-RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I believe the record of this Administration stands as

o

a measure of its commitment to competition, q\the action

I am taking today should further strengthen competition and
antitrust enforcement.

This bill contains three titles. The first title will
significantly expand the civil investigatory powers of the
Antitrust Division. This will enable the Department of
Justice not only to bring additional antitrust cases that
would otherwise have escaped prosecution, but it will also
better assure that unmeritorious suits will not be filed.
These amendments to the Antitrust Civil Process Act were
proposed by my Administration two years ago, and I am pleased
to see that the Congress has finally passed them.

The second title of this bill will require parties to
large mergers to give the Antitrust Division and the Federal
Trade Commission advance notice of the proposed mergers.

This will allow these agencies to conduct careful investigations
prior to consummation of mergers and, if necessary, bring suit
before often irreversible steps have been taken toward con-
solidation of operations. Again, this proposal was supported
by my Administration, and I am pleased to see it enacted into
law.

I believe these two titles will contribute substantially
to the competitive health of our free enterprise system.

This legislation also includes a third title which would
permit S&ate attorneys general to bring antitrust suits on

behalf of the citizens of their states to recover treble

































































































































































