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THE WHITE HOUSE
WASHINGTON

ACTION
Last Day: May 15

May 13, 1976

MEMORANDUM FOR

THE

FROM:

JIM

SUBJECT:

S. 2115 - R serve Call-up Authority

Attached for your decision is s. 2115, sponsored by
Senators Stennis and Thurmond.
The enrolled bill permits the President, when he determines
that it is necessary to augment the active forces for any
operational mission, to authorize the involuntary order
to active duty of up to 50,000 members of the Selected
Reserve (either in units or as individuals) for periods
not to exceed 90 days.
The enrolled bill contains authority requested by the
Defense Department but also contains several Senate-added
amendments, one of which provides that the service of
members ordered to active duty may be terminated by a
concurrent resolution of the Congress.
A detailed explanation of the provisions of the bill,
including arguments for approval and disapproval is
provided in oMB•s enrolled bill report at Tab A.
OMB recommends disapproval in view of your recent
disapproval of s. 2662, the International Security Assistance
and Arms Export Control Act, which contained a number of
similar concurrent resolution "veto" provisions.
Phil Buchen, Bob Hartmann, Jack Marsh, Max Friedersdorf,
NSC and I recommend approval of the enrolled bill and
the attached signing statement which has been cleared by
the White House Editorial Office. (Smith) NSC recommends
that Secretary Rumsfeld be given the opportunity to
discuss the bill if you are inclined to veto it.
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'

2

DECISIONS
Sign S. 2115 at Tab B
Approve

Disapprove

Approve signing statement at Tab
Approve
Veto

s.

c.

Disapprove

2115 and sign the veto message at Tab D.

Approve

Disapprove

'
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THE WHITE HOUSE
WASHINGTON

Jim I understand that it has been
recommended that this bill - if
signed -be signed while on the
trip.
If so, we will need to know if the
statement is approved.
If he decides to veto, this mus

·'f

be done before he leaves - s
it can be returned.

Trudy~~

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAY 1 2 1976

MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled BillS. 2115 - Reserve call-up
authority
Sponsors - Sen. Stennis (D} Mississippi and
Sen. Thurmond (R) South Carolina

Last Day for Action
May 15, 1976 - Saturday
Purpose
Permits the President, when he determines that it is
necessary to augment the active forces for any operational mission, to authorize the involuntary order to
active duty of up to 50,000 members of the Selected
Reserve (either in units or as individuals) for
periods not to exceed 90 days.
Agency Recommendations
Office of Management and Budget

Disapproval (Veto
Message attached)

Department of Defense
Department of State
Department of Transportation
Civil Service Commission
National Security Council
Department of Labor
Department of Justice
Veterans Administration

Approval
Approval
Approval
Approval
No objection Cinformally)
No objection
Defers to other agencies
Defers to other agencies

Discussion
Under current law, in a time of national emergency
declared by the President after January 1, 1953, up
to one million Ready Reservists may be ordered to
active duty (other than for training) without their
consent for not more than 24 consecutive months.
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While such a state of national emergency now exists,
another national emergency would probably have to be
declared to activate this authority, as the existing
state of emergency rests on two declarations
based on narrow grounds -- the 1970 postal strike
and the 1971 balance of payments crisis.
Other statutory authorities, not contingent upon the
existence of a national emergency, provide for the
involuntary call-up of reservists in certain, limited
situations (e.g., for not to exceed 15 days, or to
suppress domestic disturbances and enforce Federal
and State laws in certain circumstances) •
The enrolled bill contains authority requested by the
Defense Department. It would enable the President,
without a declaration of national emergency or war,
to authorize the involuntary order to active duty of
not to exceed 50,000 Selected Reservists for periods
up to 90 days when he determines that such action is
necessary to augment the active forces for any
operational mission. As requested, the bill would
prohibit such call-ups for purposes of training or
providing assistance during domestic disturbances or
disasters, and the reemployment rights of members
ordered to active duty under the bill would be protected.
S. 2115 also contains several Senate-added amendments.
It would require the President, within 24 hours of
exercising the call-up authority, to report in
writing to the Speaker of the House and the President
of the Senate, setting forth the circumstances
necessitating his action and the anticipated use of
the members or units ordered to active duty. Furthermore, the service of the activated members or units
could be terminated by order of the President or by
a concurrent resolution of the Congress. Finally,
S. 2115 states explicitly that none of its provisions
"shall be construed as amending or limiting the
application ••. of the War Powers Resolution."
While deferring to other agencies as to whether S. 2115
should be approved, Justice states in its letter
on the enrolled bill that:
"The Department of Justice has traditionally
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opposed on constitutional grounds the use
of the concurrent resolution device to affect
the exercise of Executive powers. In the
particular and limited circumstances covered
by /the enrolled bill/, however, these
reservations may have less direct application."
Defense, in its letter, states that the bill is one
of its top-priority legislative items and that:
"The importance of this legislation in
establishing the Guard and Reserve as a
credible and viable part of the Total Force
cannot be overemphasized. It would allow
us to place greater dependence on the
Reserve Components in Defense planning,
and would thereby enhance the credibility
of the National Guard and Reserve as a
usable force."
Defense also believes that the President should be
able to augment the active forces for operational
missions without a declaration of a national
emergency with its international and domestic
implications. The Department anticipates that
the call-up authority would be used in limited
emergencies such as the airlift resupply of Israeli
forces during the 1973 Middle East conflict. In
that situation, volunteer reservists helped meet the
airlift requirements, but Defense has indicated
that if the conflict had continued much longer, the
airlift mission could not have been carried out
with volunteers augmenting active force crews.
While acknowledging that the bill's provision for
terminating active service of Reservists by
concurrent resolution is constitutionally objectionable,
the Defense letter states that, " ••. the substantive
provisions of the Act are so important that a veto
on that ground would be inappropriate, especially since
numerous other bills presented to the President
over the past 30 years containing provisions for
Congressional veto by concurrent resolution were
similarly not vetoed ••.. " To indicate a firm
stand against such provisions, however, Defense
recommends that you issue a statement upon signing
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S. 2115 in which you would cite the above constitutional
objections, welcome a speedy and decisive judicial test
of this provision, and pending a court decision,
reserve the question of compliance should a concurrent
resolution envisaged by the bill be adopted. Proposed
language for a statement is incorporated in the
Department's views letter.
The Office of Management and Budget, while recogn1z1ng
the importance Defense attaches to this legislation,
does not concur in the Department's recommendation
of approval in view of your recent disapproval of
S. 2662, the International Security Assistance and
Arms Export Control Act, which contained a number of
similar concurrent resolution 11 Veto" provisions. In
your veto message, you noted that such provisions
are incompatible with the constitutional requirement
that a resolution having the force and effect of law
must be presented to the President and, if disapproved,
repassed by two-thirds of the Senate and the House of
Representatives. Moreover, you stated that, "they
would involve the Congress directly in the performance
of Executive functions in disregard of the fundamental
principle of separation of powers," and that they
would violate "the President's constitutional
authority to conduct our relations with other
nations."
Just as you disapproved s. 2662 because it would have
interfered with the President's exercise of his
constitutional responsibilities for the conduct of
foreign affairs, we believe you should also veto
S. 2115, which would impose serious limitations on the
President's responsibilities under the Constitution
as Commander-in-Chief. We would also point out that
Defense has been able to meet limited emergency
situations that have arisen in the past several years
without the need for such limited involuntary Reserve
call-up authority. A proposed veto message for your
consideration is attached.
In January of this year, the Senate adopted s. 2115
by a vote of 77-0 after a lengthy debate on the
concurrent resolution termination provision.
Proponents of the amendment, noting that it is consistent with similar provisions in the War Powers
Act and in legislation pending before the Senate to
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terminate existing national emergencies and provide
for the declaration of future national emergencies,
argued that it was necessary to check the expansion of
Presidential authority to the detriment of Congress'
constitutional responsibilities in the areasof
foreign policy and warpowers (e.g., to declare war,
to raise and support armed forces) • Opponents of the
amendment argued that it would violate the President's
constitutional authority as Commander-in-Chief and
could create practical problems for the President
in carrying out these constitutional responsibilities.
The amendment was adopted without a recorded vote.
On May 3, 1976, the House accepted the Senate
version of the bill without any debate on the
concurrent resolution provision. No vote was
recorded.

James T. Lynn
Director
Enclosure

'

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, 0. C. 20301

7 May 1976

Honorable James T. Lynn
Director, Office of Management
and Budget
Washington, D.C. 20503
Dear Hr. Lynn:
Reference is made to your request for the views of the Department of
Defense with respect to the enrolled enactment of S. 2115, an Act, "To
amend chapter 39 of title 10, United States Code, to enable the President
to authorize the involuntary order to active duty of Selected Reservists,
for a limited period, whether or not a declaration of war or national
emergency has been declared."
The Department of Defense has
the reliance on the Guard and
Force Policy." The Guard and
source of augmentation should
to meet any contingency.

increased and is continuing to increase
Reserve in conformity with the "Total
Reserve will be the initial and prime
our military capability have to be increased

The purpose of this enrolled enactment is to amend the provisions of
title 10, United States Code, in order to grant the President limited
authority to authorize the ordering of up to 50,000 members of the
Selected Reserve to active duty for not more than 90 days under conditions
short of a declaration of war or national emergency as declared by
either the President or the Congress. Provisions have also been included
to assure reemployment rights of those members who would be ordered to
active duty under this authority. Reserve Components or individual
members of the Selected Reserve may not be ordered to active duty under
this authority for the purpose of suppressing civil disturbance, domestic
insurrection, or providing assistance in time of natural or man-made
disaster.
Senate amendments were: (1) that the President shall report in writing
to Congress within 24 hours after ordering Guardsmen and Reservists to
active duty under this authority, setting forth the circumstances
necessitating the action taken and the troops' anticipated use; (2) the
service of all units or members so ordered to active duty may be terminated
by order of the President or a concurrent resolution of the Congress,
and that nothing in the bill shall be construed as amending or limiting
the provisions of the War Powers Resolution.
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The importance of this legislation in establishing the Guard and Reserve
as a credible and viable part of the Total Force cannot be overemphasized.
It would allow us to place greater dependence upon the Reserve Components
in Defense planning, and would thereby enhance the credibility of the
National Guard and Reserve as a usable force. Thus, this legislation
would help to improve our deterrent posture, and would help us to make
better use of our total military manpower resources, active and Reserve.
The true integration of the Reserve forces and active duty forces is a
reality today, and this legislation is essential as a means of overcoming any artificial boundary that presently exists.
The Department of Defense considers this enrolled enactment to be one of
the top-priority items in the Department of Defense legislative program
for the 94th Congress. We interpose no objection to the Senate amendments except the provision relating to the termination of active service
by concurrent resolution to which we previously objected. The Department of Justice has consistently pointed out that such provisions are
constitutionally objectionable as violative of the separation of powers.
However, the Department of Defense is of the view that the substantive
provisions of the Act are so important that a veto on that ground would
be inappropriate, especially since numerous other bills presented to the
President over the past 30 years containing provisions for Congressional
"veto" by concurrent resolution were similarly not vetoed by the President.
Although a veto is not recommended, the Department of Defense position
is that a firm stand must be taken against such legislation. Accordingly, it is recommended that the President issue a statement upon
signature of S. 2115 which includes a passage substantially as follows:
"I am signing this bill in view of the increased importance of,
and reliance on, the Guard and Reserve as part of the Total
Force Policy. The Guard and Reserve will be the initial and
prime source of augmentation should our military capability
have to be increased to meet any contingency. I do this
despite the serious concern I have with the unconstitutional
prov1s1ons relating to the purported power of the Congress
to 'veto' by concurrent resolution my exercise of authority
granted by law. Article I, Section 7, Clause 2, of the
Constitution states that:
'Every Bill which shall have passed the House of
Representatives and the Senate, shall, before it
become a Law, be presented to the President of the
United States; if he approve he shall sign it, but
if not he shall return it, with his Objections to
that House in which it shall have originated, who
shall enter the Objections at large on their
Journal, and proceed to reconsider it. If after
such Reconsideration two thirds of that House
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shall agree to pass the Bill, it shall be sent,
together with the Objections, to the other House,
by which it shall likewise be reconsidered, and
if approved by two thirds of that House, it shall
become a Law. '
"The Congress cannot evade this Constitutional requirement by
the simple expedient of adopting a concurrent resolution. The
founding fathers closed that loophole in Clause 3 of Article I,
Section 7. It states that:
'Every Order, Resolution, or Vote to which the
Concurrence of the Senate and House of Representatives may be necessary (except on a question of
Adjournment) shall be presented to the President
of the United States; and before the Same shall
take Effect, shall be approved by him, or being
disapproved by him, shall be repassed by two thirds
of the Senate and House of Representatives,
according to the Rules and Limitations prescribed
in the Case of a Bill.'
"Accordingly, any concurrent resolution which is not submitted
to the President for approval does not become the law. Not
being law, it cannot modify or repeal the law.
"I would welcome a speedy and decisive judicial test of these
provisions. Meanwhile, I am instructing the Executive Branch
to comply with the prescribed requirements of Congressional
notification, in a spirit of comity with the Congress. Pending
a court decision, however, I reserve the question of compliance
should a concurrent resolution envisaged by this bill be adopted."

rrcxa.

Richard A. Wiley

,
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DEPARTMENT OF STATE
Washington, D.C.

20520

MAY 7 1576
Honorable James T. Lynn
Director, Office of Management
and Budget
Washington, D.C. 20503
Dear Mr. Lynn:
Reference is made to Mr. Frey's request of May 5
for the views and recommendations of the Department
of State on S. 2115, an enrolled bill.
The enrolled enactment would amend chapter 39
of title 10, United States Code, to enable the
President to authorize the involuntary order to
temporary active duty of Selected Reservists in the
absence of a declaration of war or national emergency.
S. 2115 results from a legislative proposal originating in the Department of Defense and the provisions
of the bill are more fully described in the report
of that Department.
The Department of State recommends that the
President approve the enrolled bill. We note two
issues however which we believe should be brought
to his attention.
Subsection (f) of the new 10 u.s.c. §673b would
require the Secretary of Defense (or the Secretary
of Transportation with respect to the Coast Guard)
to report to Congress within 24 hours after executing
an order authorized by the President to call any unit
or member of the Selected Reserve to active duty.
This report must set forth in writing, inter alia, a
description of the anticipated use of the unirs-Qr
members called to active duty. It seems possible that
contingencies could arise wherein a written report of
the anticipated deployment of military forces could
give rise to problems of security, and thus interfere
with the exercise of the President's responsibilities
as Commander-in-Chief of the Armed Forces. Although
this difficulty might be obviated by a report setting
forth only such detail as security considerations
would permit at the time the forces were to be deployed,
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the President might wish in signing this bill to
comment on the need for consideration of security
requirements in determining the extent of detail
that could be included in any particular report.
A more serious difficulty with the enrolled
bill is raised by the procedure in the proposed
subsection (g) , whereby an order calling Selective
Reservists to active duty could be terminated not
only by the President but also by a concurrent
resolution of Congress.
In vetoing S. 2662, the FY 1976 Security
Assistance Authorization bill, the President described similar provisions for legislative veto
of executive acts by concurrent resolution as
being "incompatible with ••• the Constitution •••
[and] in disregard of the fundamental principle of
separation of powers." The legislative veto provision in s. 2115, in our judgment, is constitutionally objectionable for the same reasons cited
by the President in his veto message on s. 2662.
Accordingly, we strongly recommend that the
President maintain a consistent position on the
constitutional issue through a statement upon signing the bill. We understand that the text of a
signing statement has been recommended by the
Department of Defense.
Sincerely yours,

/{t:;-t:/!:1:1~~
Assistant Secretary for
Congressional Relations
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OFFICE OF THE SECRETARY OF TRANSPORTATION

.

WASHINGTON, D.C.

20590

MA¥? t~/6

Honorable James T. Lynn
Director
Office of Management and Budget
Washington, D.C. 20503
Dear Mr. Lynn:
Reference is made to your request for the views of the
Department of Transportation concerning s. 2115, an enrolled
bill
"To amend chapter 39 of title 10, United
States Code, to enable the President to
authorize the involuntary order to active
duty of Selected Reservists, for a limited
period, whether or not a declaration of war
or national emergency has been declared."
Section 1 of the enrolled bill adds a new section 673b to
title 10, United States Code, which permits the President,
when he determines that it is necessary to augment the
active armed forces for any operational mission, to authorize
the Secretary of Defense and the Secretary of Transportation
with respect to the Coast Guard when it is not operating as
a service in the Navy, to order any unit, and any member not
assigned to a unit organized to serve as a unit, to active
duty for not more than 90 days. The bill limits the number
of members which may be ordered to active duty at any one
time under the section to 50,000. Whenever the President
authorizes the order to active duty of any member in the
Selected Reserve, he must submit a report to both Houses of
Congress setting forth the circumstances necessitating the
action. The service of all units or members ordered to
active duty under the new section 673b may be terminated by
order of the President or by a concurrent resolution of
Congress •

'
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Section 2 of the enrolled bill adds a new subsection (g) to
section 2024 of title 38, United States Code, which entitles
any member of a Reserve component ordered to active duty
under the new section 673b to all reemployment rights and
benefits provided for persons ordered to an initial period
of active duty for training of not less than three consecutive months.
Section 764 of title 14, United States Code, already authorizes
the Secretary of Transportation, with the approval of the
President, .to order to active duty for specified periods
from the Coast Guard Ready Reserve any organized training
unit, any member or members thereof, .or any member not
assigned to a unit organized to serve as a unit, for the
emergency augmentation of Regular Coast Guard forces at
times of serious natural or manmade disaster, accident, or
catastrophe. The enrolled bill would give this Department
the additional authority to augment our regular forces by
ordering the reserve forces to active duty for limited
periods for operational missions. We support the inclusion
of the Coast Guard in this legislation, since there are
several operational missions .for which the Coast Guard is
particularly qualified (e.g., missions involving port safety
or port .security).
Therefore, we favor the President signing the enrolled bill.

'
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UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON. D.C.
CHAIRMAN

20415

:f.fay

6, 1976

Honorable James T. Lynn
Director
Office of Management and Budget
Washington, D.C. 20503
Attention:

Assistant Director for
Legislative Reference

Dear Mr. Lynn:
This is in reply to your request for the views of the Civil Service
Commission on enrolled bill s. 2115, "To amend chapter 39 of title 10,
United States Code, to enable the President to authorize the involuntary order to active duty of Selected Reservists, for a limited
period, whether or not a declaration of war or national emergency
has been declared."
This legislation would grant the President authority to order not
more than 50 1 000 members of the Selected Reserve to active duty for
not more than 90 days under conditions short of a declaration of war
or national emerqency as declared by either the President or the
Congress.
The only Federal personnel provision is section 2 which adds a new
subsection (g) tosection 2024 of title 38, United States Code,
. granting Selected. Reservists who are called up for this purpose
the same reemployment rights and benefits now available to Reservists
called up for active training duty. We agree with the idea, but we
believe this provision is unnecessary since Reservists and National
Guardsmen ordered to active duty already are accorded reemployment
rights under 5 u.s.c. 3551.
Nevertheless, from the personnel standpoint, we recommend that the
President sign enrolled bill s. 2115.
By direction of the COmmission:

'

U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

MAY 7 1976
Honorable James T. Lynn
Director
Office of Management and Budget
Washington, D. c. 20503
Dear Mr. Lynn:
This is in response to your request for the Department of
Labor's comments on S. 2115, an Enrolled Enactment, "To
amend chapter 39 of title 10, United States Code, to enable
the President to authorize the involuntary order to active
duty of Selected Reservists, for a limited period, whether
or not a declaration of war or national emergency has been
declared."
The Enactment would enable the President to authorize the
Secretary of Defense and the Secretary of Transportation, in
the case of the Coast Guard, to order any unit of the Selected
Reserve or member not assigned to a unit to active duty
involuntarily for not more than 90 days upon a determination
that it is necessary to augment the active forces for any
operational mission without a declaration of war or national
emergency. Instances are specified when units or members
may not be called to active duty. When this authority is
exercised, the President shall submit to the Congress a
report setting forth the reasons for such action and the
anticipated use of the Reserves affected. The service of
the units or members may be terminated by an order of the
President or concurrent resolution of the Congress. It is
further specified that any member of a Reserve component who
is ordered to active duty pursuant to this Enactment shall
be entitled to the reemployment rights and benefits provided
under section 2024 of title 38, United States Code, relating
to persons ordered to an initial period of active duty for
training of not less than three consecutive months. Lastly,
the period of eligibility for reemployment rights is extended
by the period of such active duty.
The Department of Labor has no objections to the President's
approval of this Enrolled Enactment.

'

A"'SISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

llrpartmrut nf 3Justitr
lll!lasqittgtntt, ~.(!!. 2U53U
May 6, 1976

Honorable James T. Lynn
Director, Office of Management
and Budget
Washington, D. c. 20503
Dear Mr. Lynn:
In compliance with your request, I have examined a
facsimile of the enrolled bill, s. 2115, "To amend chapter
39 of title 10, United States Code, to enable the President
to authorize the involuntary order to active duty of Selected
Reservists, for a limited period, whether or not a declaration
of war or national emergency has been declared".
Under present law, members and units of the Reserve
forces of the United States may be ordered to active duty
only for a period of not more than 15 days a year unless the
member consents to the order or unless a declaration of war
or of national emergency has been issued, 10 u.s.c. §672, or
where a member is not assigned to or participating satisfactorily in units when a member of the Ready Reserve.
10 U.S.C. §673a. The enrolled bill would considerably expand
the authority of the President to order to active duty up to
50,000 members of Selected Reserve units established under
10 U.S.C. §268(b). The bill adds a new section 673b to
title 10 of the United States Code, which authorizes the
President to order such members or units to active duty for
not more than 90 days. Proposed §673(a). He could do so
to augment the armed forces for any operational mission,
regardless of whether a declaration of war or of national
emergency had issued from the Congress. These forces would
not, however, be available for the purposes for which the
President may call into Federal service the National Guard,
10 u.s.c. §§3500, 8500 {repel invasion, counter rebellion,
or to execute the laws of the United States) and would not
be authorized to assist in countering a serious natural or
manmade disaster, accident, or catastrophe. Proposed §673(b).
Upon ordering members of the Selected Reserve to active duty
under the authority of the proposed section, the President

,

- 2 ,. .
would be required to send a report, within 24 hours of
exercising that authority, in writing to the Speaker of the
House of Representatives and to the President pro tempore
of the Senate. The report must set forth the circumstances
necessitating use of the authority and describe anticipated
uses of the units or members ordered to active duty. Proposed §673b(f). By concurrent resolution, the Congress
could terminate the active duty period prior to the expiration of the ninety-day term of duty. Persons ordered to
active duty would retain full reemployment rights. Proposed
38 u.s.c. §2024(g).
The Department of Justice has traditionally opposed on
constitutional grounds the use of the concurrent resolution
device to affect the exercise of Executive powers. In the
particular and limited circumstances covered by proposed
§673b, however, these reservations may have less direct
application. Subject to these considerations, the Department
of Justice defers to those agencies more directly concerned
with the subject matter of the bill as to whether it should
receive Executive approval.
Sincerely,

~a.~
Michael M. Uhlmann
Assistant Attorney General

'

VETERANS ADMINISTRATION
OFFICE OF THE ADMINISTRATOR OF VETERANS AFFAIRS

WASHINGTON,

D.C.

20420

May 6, 1976

The Honorable
James T. Lynn
Director, Office of
Management and Budget
Washington, D. C. 20503

Dear Mr. Lynn:
I am pleased to respond to the request from the
Assistant Director for Legislative Reference for the views
and recommendations of the Veterans Administration on the
enrolled enactment of S. 2115, 94th Congress.
The measure would grant the President limited
power, when he determines that it is necessary to augment
the active forces for operational missions, to authorize
the order of not more than 50,000 members of the Selected
Reserve to active duty for a period of not more than ninety
days. There are limitations on functions such reserves
would be permitted to perform and there is provision for
notification to Congress by the President of circumstances
necessitating the order to active duty and of the anticipated
use of the forces concerned. It is also provided that the
order to active duty may be terminated by order of the
President or by a concurrent resolution of the Congress.
Additionally, section 2 of the bill provides that any reserve
member ordered to active duty under the Act (1) would be
entitled to the same reemployment rights and benefits as
are currently provided reservists ordered to initial active
duty for training for three months or more; and (2) shall
have the service limitation (four or five years), governing
eligibility for reemployment rights of persons who enlist
or are called to active duty, extended by his period of
such service.

,

------The Honorable James T. Lynn
Currently, under section 2024(c) of title 38,
United States Code, a member of a reserve component of the
Armed Forces who is ordered to an initial period of active
duty for training of not less than three consecutive months
shall, upon application within the time limitation prescribed, be entitled to reinstatement in his former employment with such seniority, status, pay and other benefits as
he would have had, but for such absence for active duty for
training. Likewise, persons enlisting or entering upon
active duty in the Armed Forces enjoy similar reemployment
rights under sections 2024(a) and 2024(b)(l), subject to
a proviso that the period of such active duty does not exceed four or five years (depending on when the duty was
performed).
Section 2 of S. 2115 would amend section 2024 of
title 38 by adding a subsection (g) which would provide the
same reemployment rights to persons ordered to active duty
under this Act as are now provided reservists under section
2024(c) and would extend the four or five year maximum
period of active duty, for purposes of reemployment rights
under sections 2024(a) and 2024(b)(l), by the period of
active duty performed pursuant to this Act.
Under the circumstances, we defer to the Department of Defense as to the overall merits of the bill. As
a matter of principle, the equity of section 2 of the bill,
extending reemployment rights to persons affected, is apparent. However, since matters relating to the reemployment rights of members and former members of the Armed
Forces are administered by the United States Civil Service
Commission and the Department of Labor, we will defer to
their views as to the technical merits of section 2 of the
subject bill.
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Sincerely,

Administrator

2.
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MEMORANDUM

NATIONAL SECURITY COUNCIL

MEMORANDUM FOR:

JAMES CANNON

FROM:

JEANNE W,

SUBJECT:

S. 2115 Reserve Call-Up Authority

DAV.,n

The NSC staff continues to recommend that the President signS. 2115.
In the event the President might be inclined to veto the bill, it is
recommended that Secretary Rumsfeld be given the opportunity to
discuss the matter with him first.
Attached is a draft signing statement for your further coordination.
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DRAFT
FOR IMMEDIATE RELEASE

May 12, 1976

Office of the White House Press Secretary

THE WHITE HOUSE

STATEMENT BY THE PRESIDENT

After extensive review, I have decided that the Reserve Call-Up
Authority Bill (S. 2ll5) warrants my signature.
I am signing this bill in view of the increased importance of, and
reliance on, the Guard and Reserve as part of the Total Force Policy.
The Guard and Reserve will be the initial and prime source of augmentation should our military capability have to be increased to meet any
contingency.

I do this despite the serious concern I have with the uncon-

stitutional provisions relating to the purported power of the Congress to
11

veto" by concurrent resolution my exercise of authority granted by

law.

Article I, Section 7, Clause 2, of the Constitution states that:
''Every Bill which shall have passed the House of
Representatives and the Senate, shall, before it
become

a Law, be presented to the President of

the United States; if he approve he shall sign it,
but if not he shall return it, with his Objections to
that House in which it shall have originated, who
shall enter the Objections at large on their Journal,
and proceed to reconsider it.

If after such

,

--------------~~-----------

-----------

---

---

--

--
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Reconsideration two thirds of that House shall
agree to pass the Bill, it shall be sent, together with
the Objections, to the other House, by which it shall
likewise be reconsidered, and if approved by two
thiros of that House, it shall become a Law.

11

The Congress cannot evade this Constitutional requirement by
the simple expedient of adopting a concurrent resolution.

The founding

fathers closed that loophole in Clause 3 of Article I, Section 7.

It

states that:
"Every Order, Resolution, or Vote to which the
Concurrence of the Senate and House of Representatives may be necessary (except on a question of
Adjournment) shall be presentedto the President
of the United States; and before the Same shall
take Effect, shall be approved by him, or being
disapproved by him, shall be repassed by two
thirds of the Senate and House of Representatives,
according to the Rules and Limitations prescribed
in the Case of a Bill.

11

Accordingly, any concurrent resolution which is not submitted to
the President for approval does not become the law.
it cannot modify or repeal the law.

Not being law,

,

3

I would welcome a speedy and decisive judicial test of these provisions.

Meanwhile, I am instructing the Executive Branch to comply

with the prescribed requirements of Congressional notification, in a
spirit of comity with the Congress.

Pending a court decision, however,

I reserve the question of compliance should a concurrent resolution
envisaged by this bill be adopted,

s.

2115
Wednesday 5 / lZ/76

5:15

Ken said he would like to reconunend approval for three t-easons:

1.

It isn1 t as egregious a situation as was presented by S-Z6 6Z

z.

It puts the President in the posture of being pro-military
which has certain political pluses

3.

Veto would be overridden

Buchen votes for signing per Ken Lazarus •
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FOR ACTION:
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LOG NO.:

WASHINGTON
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Time:

1130am

·

1ax Friedersdprt <?~/]cc (for information):
Ken Lazarus~~
David Lissy~_,;,
;Robert Hat:tmann (veto message attached)
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FROM THE STAFF SECRETARY
DUE: Date: May 13

Time:

530pm

SUBJECT:

s. 2115 - · Reserve call-up authority

ACTION REQUESTED:
- - For Necessary Action

_ _ For Your Recommendations

- - Prepa.re Agenda and Brief

-

..L._

For Your Comments

Dra.ft Reply

- - Dra.ft Rema.rks

REMARKS:

Please return to Judy Johnston, Ground Floor iest fing

,

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
If you ha.ve a.ny questions or if you anticipate a
dela.y in submitting the required material, please
telephone the Staff ~ctetary immediately.

K. R. COLE, JR.
For the President

THE WHITE HOUSE
W~\SHINGTON

May 13, 1976

(
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r1EHORANDUH FOR:

JIM CAVANAUGH

FROM:

MAX L. FRIEDERSDOt* ~

SUBJECT:

S. 2115 - Reserve call-up authority and statement

.

The Office of Legislative Affairs· concurs with the
that the

agenc~es

subject bill be signed with statement.

Attachments

'

Ken Lazarus version
DRAFT

May 13, 1976

Office of the White House Press Secretary

THE WHITE HOUSE
STATEMENT BY THE PRESIDENT

I have today signed into lawS. 2115, a bill which enables
the President to authorize the involuntary order to active duty
of selected reservists under certain circumstances.
S. 2115 would permit the President, without declaring a
national emergency and when he determines that it is necessary
to augment the national forces for any operational mission, to
authorize the involuntary order to active duty of up to 50, 000
members of the Selected Reserve for not more than 90 days.
Unfortunately, however,

a

provision of the bill provides

that the service of members

ordered to active duty may be

terminated by concurrent resolution of the Congress.
I have often expressed the view that provisions for
Congressional override of Executive action by concurrent
resolution are constitutionally infirm'lllllit.

Such provisions take on

added significance when the Congress attempts to interfere with
the exercise of core Executive functions, such as the authority
to conduct our relations with other nations.
I am signing this bill in view of the increased importance of,
and reliance on, the National Guard and Reserve as part of the
total defense force of the nation.

The Guard and Reserve are

'

- 2 -

the initial and prime source of augmentation should our military
capability have to be increased to meet any manpower emergency.
I do this despite the serious concern I have with the constitutionally defective provision of the measure relating to the
purported power of the Congress to "veto" by concurrent
resolution my authority to activate standby forces.

The

Constitution prohibits legislative encroachments of this sort
upon the powers of the Executive Branch.

Accordingly, although

I would comply with the prescribed requirement of Congressional
notification, I reserve the question of compliance should the
concurrent resolution envisaged by this legislation at any time
be adopted.

,
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Ken Lazarus ~
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FOR ACTION:

FROl'v'I THE STP.FF SI::CRE:TARY
DUE: Dctte: May 12

Time:

530pm

SUBJECT:

s.

liCTION

2115 - Reserve call-up authority

I~EQUES'I'ED:

- - - For Neces::;nr:l Action

-------For Your Reco1o.n1endations

- - - Prepare L1gonda and Brief

--Draft Reply

lL. .... _ For Your Comments

_ _ Draft Remarks

REMARKS:

Please return to Judy Johnst9n, Ground Floor West Wing

, ~-
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PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
H you have any quesi:ions or if you anticipate o.
delay in submitting tho :required rnct<~rial, please
telephone the Si~H Sccn"t.:u-y imn1r:diC1tcly.

Jan:os 1.!. Cnnnon ·,,
}'or the President

ACTION :tvfEMORANDUM

Date:

LOG NO.:

WASHINGTON

May 12

FOR ACTION:

NSC/S
cc (for information)·
Max Friedersdorf
Ken Lazarus
David Lissy
Robert Hartmann (veto message attached)

FROM THE STAFF SECRETARY
DUE: Date: May 12

Time:

530pm

SUBJECT:

S. 2115 - Reserve call-up authority

ACTION REQUESTED:
- - For Necessary Action

_ _ For Your Recommendations

-

- - Draft .Reply

- Prepare Agenda. and Brief

x__ For Your Comments

- - Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

...f.dCo ~~~

'

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
1£ you have cmy questions or if you anticipate a
delay in submitting the required material, please
telephone the Sto.H Secretary immediately.

James M. Cannon

~

For the President
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THE WHITE HOUSE
ACTION MEMORANDUM
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FOR ACTION:
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Time:

NSC/S

cc (for information):

Max Friedersdorf
Ken Lazarus
/.
David Lissy
Robert Hartman
veto message attached)

FROM THE STAFF SECRETARY
DUE: Date: May 12

Time:

530pm

SUBJECT:

S. 2115 - Reserve call-up authority

ACTION REQUESTED:
- - For Necessary Action

--For Your Recommendations

-

- - Draft Reply

- Prepare Agenda and Brief

x._ For Your Comments

- - Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing
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CO~TERIAL SUBMITTED. • "'

If you have any questions or if you anticipate a
deiay in submitting the required material, please
telephone the Staff Secretary immediately.

p·

a? t

Jarues U. Cannon ·,'1
For the President
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Date :
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FOR ACTION:

Max Fr~e ers or
Ken. Laz~rus · / - .
NSC/S . d
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Dav~d L~ssy
Robert Hartman.· veto
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DUE:

Da~:

1130arn

Time:

cc (for information):
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1b~, 1
/ I, : ~
~

., /Y(f'_.
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May 12

Time:

530pm

SUBJECT:

s ..

2115 - Reserve call-up authority
·~

ACTION REQUESTED:
_ _ For Necessary .lklion

- - For Your. Recon'lm&ndations

_ _ P:apare .t1genda and Brief

_ _ Draft Reply

.x.__ For Your Comments

- - Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

,

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
If you ha\'e any questions or if you anticipate a
delay in £uhmitHnu tha :required rnolerial, please

James M. Cannon ''\

.
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s.

"-' "''""".l

Lll~,

the

..

-

under

cer~n

s.

r

~--

circumstances.

2115 would perrni t the

Preside.~t,

without declaring

a national emergency and when he determines that it is

· ~··

necessary to augment the active· forces for any operational
mission, to

of up to

~horize

the involuntary

SO,O~members

of the

o~

to active duty

Selecte~eserve

for not

more than 90 days. . The ~1 further provid~s, howe~~r: ·
that the service of

me~rs

be terminated by concurrent

so ordered to active duty may
re;olutio~f

the

C~ess.

On May 7, 1976, I disapproved S. 2662, a bill
authorizing foreign military aid for this fiscal year.
That bill contained several similar provisions for
congressional override of Executive a~n by concurr~nt
resolution.

In my veto message on

s. 2662, I noted that

such provisions are incompatible with the express .

.

provision in the Constitution that a resolution

.

havi~g

the force and effect of law must be- presented to the

'
President and, if disapproved, repassed by a two-thirds
majority in the Senate and House of Representatives.
Moreover, I stated

that~

provisions would involve the

Congress directly in the performance of Executive
functions in disregard of the fundamental principle of
~epa~atio~

of powers and, ~e case of

s.

2662, would

violate the President's constitutional authority to conduct
our relations with other nationkt Just as I disapproved
S. 2662 because it would have

eriously

l

obstructr.~

t

h•~

,

-

.

.

·-..,.,

--~--

....

-~--·;_.

__
....

~-- ---·----_.._

of foreign affairs, I cannot
would impose unacceptable

_________ _

now~~ove

limit~lons

S. 2115, which _

on-the President's . ·

......

responsibilities under the Constitution as Commander-in-· · ··
Chief.
Rec~gnizing

the important contribution that the

Reserve Components can make in meeting o?u:'ational
~~

defens~ requir~nts,

I support the cal -up authority

provided ins. 2115.

Moreover, I believe such authority

would permit·an effective and Appropriate response in
certain, limited situations short of a national emergency.
For the reasons noted above, however, I cannot approve
S. 2115 in its present form.

I urge Congress to repass

this legislation without the objectionable concurrent
resolution termination provision.

THE WHITE HOUSE
May

1

1916

,

S'l'ATE~·IENT

BY THE PRESIDEln'

I have today signed into law s. 2115, a bill which
permits the President to authorize the involuntary order
to active duty of selected reservists under certain
circumstances.

This law would permit the President,

without declaring a national emergency, to augment the
· national forces for an operational mission, when he
determines that it is necessary, by authorizing the involuntary order to active dutv of

u~

to 50,000 w.cr.bers

of the Selected Reserve for not more than 90 days •

.

Unfortunately, however, the bill provides that the
· service of members ordered to active duty may be terminated
by concurrent resolution of the Congress.
expressed the view tl1at provisions
overrido .of Executive action by
unconstitutional.

I hnve often

for·Conqrcscion~l

concur~ant

resolution 41re

Such provisions take on added signifi-

cance when the Congress attempts to interfere with

~hP.

exercise of e:-:cluoively Executive functions, such as the
authority to conduct our relations with other nations.

defense force of the nation.

'l'he Guard and Reserve are tho

initial and prime source of augmentation in

~~e

event that

our military capability must be increased to rneet any
manpower emergency.
I have serious concern as to the constitutionally defective

.

provision relating to the purported power of tho Congress
to

"veto" by concurrent resolution my authority to activate

standby forces.

The Constitution prohibits such legislative

'

2

encroachments upon ·the powers of thu Executive nranch.
Accordingly, although l would comply with. the prescribed
I

I

I

requirer.ent of Congressional notification,·
· right to

~!u~e co~li~nc~

I

reserve the

with a concurrent resolution

envisaged by this legislation should one bG adooted.

·l

I

I
I

f
Il

J

I

I-

I

I
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May 13:t 1976
Office of

th~

White House Press Secretary

THE WHITE HOUSE
STATEMENT BY THE PRESIDENT
I have today signed into law S. 2115, a bill which permits
the President to authorize the involuntary order to active duty
This law

of selected reservists under certain circumstances.

would permit the President, without declaring a natqonal
emergency, to augment the national forces for an operational
missio~when

he determines that . it is necessary)by authorizing

the involuntary order to active duty of up to 50,000 members
of the Selected Reserve for not more than 90 days.
Unfortunately, however, the bill provides that the service
of members ordered to active duty may be terminated by concurrent resolution of the Congress.

I have often expressed

the view that provisions for Congressional override of Executive
action by concurrent . resolution are unconstitutional.

Such

provisions take on added significance when the Congress attempts

..&1-c..l·· ~:--a.

to interfere with the exercise of iap~~Executive . functions,
such as the authority to conduct our relations with other nations.
I am signing this bill despite that

~

because of

the increased importance of the National Guard and Reserve and
our reliance upon them as part of the total defense force of the
nation.

The Guard and Reserve are the initial and prime source

of augmentation in the event that our military capability must
be increased to meet any manpower

emergency~

I have serious

,

-2-

concern as to the constitutionally defective provision relating
to the purported power of the Congress to "veto" by concurrent
resolution my authority to activate standby forces.

The Con7

stitution prohibits such legislative encroachments upon the
powers of the Executive Branch.

Accordingly, although I would

comply with the prescribed requirement of Congressional notifi-.
cation, I reserve the right to refuse compliance

wi~h'a

con-

current resolution envisaged by this legislation should one be
adopted.

,

MAY 1 Z i976
MEMOP.A.NDU0 FOR THE PRESIDENT
Subject:

Enrolled Bill
authority

s.

2115 - Reserve call-up

Sponsors - Sen. Stennis (D) Mississippi and
Sen. Thurmond (R) South Carolina
fast Day for Action
May 15, 1976 ~ Saturday
Puroose
"'

Pennits the President, >:ben he determines that i t is
necescary to augment the active forces for any operational mission, to authorize the involuntary order to
active duty of up to so,ooo members of the Selected
Reserve (either in units or as individuals) For
periods not to exceed 90 a~y.e ..
Bgency Recommendat~Office of Management and Buaget

Dt=~partm.en~ ~f

l)e.Len::>e

t·~p.c: .=::-tr::~.u • or Stat~

neD.~~-t.::-.;.;~-.t ~r Transportation
Civil Service Commission
National Security Council
Department of Labor
Department of Justi€e
Veterans Administration

Discussion

~

Disapprov~l (Veto
Message at~~chcd;
Apprcr~."al

Approval
Approval
Approval
No objection (informally)
No objection
Defers to other agencies
Defers to other agencies

l~

Under current law, in a time of national emergency.
declared
the President after January
1953, up
to one million Ready Reservists may be ordered to
active duty (other than for training) without their
consent for not more than 24 consecutive months .

...

Attached document was not scanned because it is duplicated elsewhere in the document

'

TO THE SENATE OF THE UNITED STATES:
I am returning herewith without my approval

s.

2115,

a bill that would enable the President to authorize the
involuntary order to active duty of Selected Reservists
under certain circumstances.
S. 2115 would permit the President, without declaring
a national emergency and when he determines that it is
necessary to augment the active forces for any operational
mission, to authorize the involuntary order to active duty
of up to 50,000 members of the Selected Reserve for not
more than 90 days.

The bill further provides, however,

that the service of members so ordered to active duty may
be terminated by concurrent resolution of the Congress.
On May 7, 1976, I disapproved

s.

2662, a bill

authorizing foreign military aid for this fiscal year.
That bill contained several similar provisions for
congressional override of Executive action by concurrent
resolution.

In my veto message on

s.

2662, I noted that

such provisions are incompatible with the express
provision in the Constitution that a resolution having
the force and effect of law must be presented to the
President and, if disapproved, repassed by a two-thirds
majority in the Senate and House of Representatives.
Moreover, I stated that such provisions would involve the
Congress directly in the performance of Executive
functions in disregard of the fundamental principle of
separation of powers and, in the case of

s.

2662, would

violate the President's constitutional authority to conduct
our relations with other nations.

Just as I disapproved

S. 2662 because it would have seriously obstructed the
President's constitutional responsibilities for the conduct

'
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of foreign affairs, I cannot now approve S. 2115, which
would impose unacceptable limitations on the President's
responsibilities under the Constitution as Commander-inChief.
Recognizing the important contribution that the
Reserve Components can make in meeting our national
defense requirements, I support the call-up authority
provided in S. 2115.

Moreover, I believe such authority

would permit an effective and appropriate response in
certain, limited situations short of a national emergency.
For the reasons noted above, however, I cannot approve
S. 2115 in its present form.

I urge Congress to repass

this legislation without the objectionable concurrent
resolution termination provision.

THE WHITE HOUSE
May

, 1976

'

STATEMENT BY .'mE

PRESIDENT

I have to4ay aigne4 into law s. 2115, a bill which
per.ita the President to authorize the involuntary order
to active d\lty of selected reservists under certain
circuastancea.

This law would perait the President,

without declarin9 a naticmal -rv•ncy, to augment the
national forces for an operational aiaaion, when he
determines that 1 t ia necessary, by authoriainq the iDvolUDtary order to active 4\lt:y of up to 50,000 . .mbers
of the Selected

~serve

for not more than 90 days.

Unfortuaately, however, the bill provides that the
service of •mbera ordered to active duty may be terminated
by concurrent resolution of the Congress.

I

have often

expressed the view that pro.iaiaoa for CODgresaional
override of Bxecutive actioo by concurrent resolution are
UDCODati tutional.
cance when the

Such proviaioaa take on added aigaifi-

CoDCJZ'•••

atte.pt:a to interfere with the

exerciH of exclusively E•cutive functioaa, such as the
auehority to conduct our relations with other nations.
I

am aitning this bill despite that defect because

of the increased illportanoe of the National Guard and
aeaerM and our reliance upon thea aa part of the total
defense force of tbe nation.
initial and pri. . source of

'the Guard and Reserve are the
a~nuticn

in the event that

our ailitary capability SQUat be incnased to .-et any
manpower -rqeney.
I have aerioua concern as to the constitutionally defective
p¥0'riaiOD relating to the purported power of the COilgreaa
to •wto

by concurrent resolution 'IffY autbority to actiYate

standby forces.

The Constitution prohibita auch legislative

,

2

encroachment• upon the pcwere of the E•cut.i ve Branch.
Accordingly, although I would ooaply with the pn•oribed
nqui~nt.

of Ccagreeeional notification, I reserve the

right to refuse compliance with a concurrent reaolutioa
.

en.t•a,ed by thi• le9i8lation •hould one

adopted.

,
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STATE!·lEN'l' BY THE PRESIOEH•l'
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I have te4ay Aigned into law

s.

2115, a bill .which

pcrmit3 the President to authorize the involuntary order
to active duty of selected .reservists ·Under certain
circumstances.

This law woulu permit the President,

.

vithout declaring a national emergency, to augment

~~e

national forces for an operational mission, when ho
determines that it is necessary, by authorizing the involuntary order to active duty of up to . SO,OOO menl:>ers
of the Selected P..eserve for not more t.'lan 90 days.

Unfortwiately, however, ths bill provides that

~~e

service of members. ordered to active duty may be terminated

by concurrent resolution of the Conqress.
ex~ressed

I have often

I

.

the view that provisions for Congressional

override of Executive action by concurrent resolution are
~

unconstitutional, A~ · p~'Jisiona t.alw .on adde.d :S:s;Aif:t-

-~·
•

II
I
!

I

exercise of

excluai~y

Executive functions, such . as the

of the increased lr.lportance of the national Guard and
Reserve and our reliance upon them as part of the total
defense force of the. nation.

The Guard and Reserve are the

initial and prime source of augmentation in the avent that
our military

c~pability ~uat

'e r emergency~

I'Nllf
I

t.
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;)\

he increased to rueet AftY
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tar,e setious coneetii as to the

provi~ion
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to "voto" by concurrent
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1'..ccon1lngly,

although I would comply

requiranent of Congressional
right to rafuse
en~~aged by
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the prescrioca

notificati~n,

with
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I reserve the

concurrent resolution
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of foreign affairs, I cannot now approve

s.

2115, which

would impose unacceptable limitations on the President's
responsibilities under the Constitution as Commander-in-Chief.
Recognizing the important contribution that the Reserve
Components can make in meeting our national defense requirements, I support the call-up authority provided in

s.

2115.

Moreover, I believe such authority would permit an effective
and appropriate response in certain, limited situations
short of a national emergency.
however, I cannot approve

s.

For the reasons noted above,

2115 in its present form.

I

urge Congress to repass this legislation without the
objectionable concurrent resolution termination provision.

THE WHITE HOUSE,

I

TO THE SENATE OF THE UNITED STATES:
I am returning herewith without my approval

s.

2115,

a bill that would enable the President to authorize the
involuntary order to active duty of Selected Reservists
under certain circumstances.

s.

2115 would permit the President, without declaring

a national emergency and when he determines that it is
necessary to augment the active forces for any operational
mission, to authorize the involuntary order to active duty
of up to 50,000 members of the Selected Reserve for not
more than 90 days.

The bill further provides, however,

that the service of members so ordered to active duty may
be terminated by concurrent resolution of the Congress.
On May 7, 1976, I disapproved

s.

2662, a bill

authorizing foreign military aid for this fiscal year.
That bill contained several similar provisions for
congressional override of Executive action by concurrent
resolution.

In my veto message on

s.

2662, I noted that

such provisions are incompatible with the express
provision in the Constitution that a resolution having
the force and effect of law must be presented to the
President and, if disapproved, repassed by a two-thirds
majority in the Senate and House of Representatives.
Moreover, I stated that such provisions would involve the
Congress directly in the performance of Executive functions
in disregard of the fundamental principle of separation
of powers and, in the case of

s.

2662, would violate the

President's constitutional authority to conduct our
relations with other nations.

s.

Just as I disapproved

2662 because it would have seriously obstructed the

President's constitutional responsibilities for the conduct

STATEMENT BY THE PRESIDENT
I have today signed into law

s.

2115, a bill which

permits the President to authorize the involuntary order
to active duty of selected reservists under certain
circumstances.

This law would permit the President,

without declaring a national emergency, to augment the
national forces for an operational mission, when he
determines that it is necessary, by authorizing the involuntary order to active duty of up to 50,000 members
of the Selected Reserve for not more than 90 days.
Unfortunately, however, the bill provides that the
service of members ordered to active duty may be terminated
by concurrent resolution of the Congress.

I have often

expressed the view that provisions for Congressional
override of Executive action by concurrent resolution are
unconstitutional.

Such provisions take on added signifi-

cance when the Congress attempts to interfere with the
exercise of exclusively Executive functions, such as the
authority to conduct our relations with other nations.
I am signing this bill despite that defect because
of the increased importance of the National Guard and
Reserve and our reliance upon them as part of the total
defense force of the nation.

The Guard and Reserve are the

initial and prime source of augmentation in the event that
our military capability must be increased to meet any
manpower emergency.
I have serious concern as to the constitutionally defective
provision relating to the purported power of the Congress
to "veto" by concurrent resolution my authority to activate
standby forces.

The Constitution prohibits such legislative

,
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encroachments upon the powers of the Executive Branch.
Accordingly, although I would comply with the prescribed
requirement of Congressional notification, I reserve the
right to refuse compliance with a concurrent resolution
envisaged by this legislation should one be adopted.

,
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Mr. NEnzi, from the Committee on Armed Services,
submitted the following

REPORT
[To accompany S. 2115]

The Committee on Armed Services, to whom was referred the bill
(S. 2115) to amend chapter 39 of title 10, United States Code, to
enable the President to authorize the involuntary order to active duty
of Selected Reservists, for a limited period, whether or not a declaration of war or national emergency has been declared, having considered
the same, report favorably thereon without amendment and recommend that the bill do pass.
PuRPOSE oF THE BILL

This legislation is intended to provide authority for the President
to call to active duty for a period of not more than 90 clays up to 50,000
members of the Selected Reserve ( essentia1ly individual members of
both the Guard and Reserve assigned to drilling units) without a declaration of national emergency.
At present, the President has limited authority to aetivate Reservists. The authority provided in this legislation simply amplifies the
President's existing powers by relieving the requirement for declaring
a national emergency when Reservists are activated under the limited
conditions prescribed by this legislation. Relief from this requirement,
even under these narrowly-prescrrbed conditions, will provide the opportunity for increased reliance on Reserve units and benefit the entire
Reserve program and the active structure as well.
SUMMARY

In this legislation, the President is provided authority to order to active duty for a period not to exceed 90 days, up to 50,000 members of
the Selected Reserve without a declaration of national emergency.
The authority contained in this legislation may not be utilized to
activate Reservists to serve during a domestic disturbance.
57-006

3

2

The n;unber of _Reservists. activated by this authority w111 not be
counted m computmg author1zed strength or grade levels for the active
forces.
Upon the exercise of this authority, the President must notify the
Congress in writing of the circumstances behind its exercise and the
anticipated use for the Reservists ordered to duty. The exercise of this
authority may be terminated by order of the President or a concurrent
resolution of the Congress.
. ~he autho~ity _in this legislation cannot be construed to amend or
·
hm1t the apphcatwn of the War Powers Resolution.
Reservists ord~red t<? aotiye duty under this authoritJ: are entitled to
re-employment r1ghts Identical to those currently provided Reservists
on initial active duty for training.
DISCUSSION

. S: 2115 provides authority for the Presid?nt to o.rder a carefullyhmJ:ted call-up of the Reser:ves, The Reservists subJect to activation
under this authority are those assigned to that segment of the Reserve
structure known as the Selected Reserve. The Selected Reserve is comprised _of those i~dividua]s in the ~eserve components of each Service,
mcludmg the A1r and Army N atwnal Guard, who are in a paid-drill
status. Excep't for some Reservists in the Air Force and Navy Reserve
Selected Reservists are assigned to specific Reserve units. The Selected
Reserve is also that portion of the Reserve components which requires
annual strength authoriz8Jtion by ·the Congress.
This authority may only be utilized when the President determines
that Reserve forces are necessary to augment active forces in an o'(lerational mission. The prerogative provided in S. 2115 is limited to situations of actual military operations. Authority already exists in the law
to order Reservists involuntarily to active duty for no more than 15
days (10USC672).
It is also clear that this authority is not meant to circumvent existing
controls on active duty strengths through successive, unbroken call-ups
of Reservi~s. T~e 90-.day duration f.or activation is sufficientto clarify
the ~p.era~wn~l situ~twn and ascertam whether s~me d~gree of national
mob1hzatwn 1s reqmred or that no further nocess1ty ex1sts for troops in
augmentation of active forces.
The n':meri?al l!mi~ of 50,000 _for Reservists ordered to active duty
under ~h1s. legisl.atwn 1~ appropnate to accommodate most anticipated
scenanos m whiCh a hnuted call-up may be used. For example, this
number would encompass the activation of a full Army division
(roughly 48,000 personnel with all of its supporting elements) or a
full a~gl!lentation of airlift capacity. This number, while operationally s1gmficant and appropriate to anticipated non-mobilization missio~ demands on t!Ie Reserves, is not so large as to present an opport~mty ~o substan~1all;r a"';l~ent activ~ for~s in being .for major contmgencms otherwise JUSbfymg a Presidential declaratiOn of national
emergency or a Congressional decalaration of war:

.

WHY THIS AUTHORITY

Is

NEEDED

Even the strongest proponents of this nation's Reserve program
conced-e that deficiencies exist. Many citizensof the country have expressed their personal concern to Members of Congress and the Committee that their own experiences in the Reserves indicate that the
Reserve program is less vital than it should be. While aware of these
deficiencies, the Committee on Armed Services and the Congress have
supported the Reserve concurrently with efforts to cure these faults.
This legislation is intended to ease .access to a specific portion of the
Reserve structure in a manner which will energize the entire Reserve
program.
In reality, it should be recognized that many of the ills suffered by
the Reserves were the result of benign neglect on the part of their
active counterparts. The Reserve program has been handicapped by
serious shortages of modern military equipment as well as a reluctance
on the part of the active military establishment to assign them real~
istic, meaningful missions. With these handicaps, it should not be une~pectcd that s~mc. Heservists had a difficult time in maintaining a
h1gh level of dedication.
·
The :failure on the part of the active :force to provide scarce modern
equipment and meaningful missions may perhaps be attributed in
part to a perception on the part of the active Bstablishment that the
allocation of critical equipment and missions to the Reserves, in the
absence of their immediate availability, could be detrimental to the
nat_ion's defense force in general. If the decision could not be made to
activate the Reserves for whatever reason, these critical assets would
not be available when needed. At present, barring a declaration of
national e~ergency by the President, or of war by the Congress, the
Reserve umts may not be activated for an operational military mission.
. The declaration of a national emergency by a President is a very significant act which often may unnecessarily trigger undesirable consequence~ far beyond the military emergency itself:
·
The V 1etnam conflict-one of the largest military commitment.<:; this
country has bec9me engaged in-was conducted almost entirely without Reserve assistance. (Approximately 37,000 Reservists were activateq in 1968 under authority provided in the "Russell Amendment",
Pu~l~c Law 89-887.) .Although the explicit basis for the Presidential
~eCisiOn n_?t to n;to~Ihze the Reserves for service during that conflict
1s not available, 1t IS clear that a prime reason was to avoid havino- to
d~c1are a national emergency concerning the nation's Vi-etnam e~m
mitment because of potential international and domestic consequences.
One unfortunate effect of that decision was to confirm doubts as to the
availability of the Reserves.
S. 2115 add~esses this per~ption of unavailability and in so doing
repre?ents an Important ste~ m the continued development of a truly
effectiVe co-equal partnership between the Reserves and the active
forces in the nation's defense.
·
.
T~e.essential ~lement in this.legisla~io?- is the authority it provides
tn utlhze Reservists for operational m1ss1ons-no matter how severely
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prescribed-without a declaration of national eme~gency. The ~ra~u_re,
even in part, of this artificial bom;dary underwn~es the availability
of Reserves in time of need and dissolves the basis for reluctance to
provide modern equipment and meaningful missions to this
component.
.
.
.
.
.
In addition to redressmg thiS active force concern, this author~ty
will also provide motivation. througho~t the Reserve structur~. Tramin()" will become more meanmgful as It becomes clear the umt could,
in ~">fact, be activated during peacetime. Reservists concerned for their
own well-being will demand it be so.

assist~nce to Israel. The transportation of military equip~ent in the
magmtude necessary demanded a large percentage of this country's
airlift capacity. At that time and today, 43 percent of the nation's
strategic airlift crews are assigned to Guard and Res~rve forces where
they are maintained in readiness at a less~r cost than in the active
military. These Reserve aircrews operating in a volunteer capacity
provided the critical manpower which permited the United States to
bring to bear the bulk of its airlift capacity and support Israel. Absent
this voluntary commitment though, the immediacy of the resupply
would have been curtailed with potentially dramatic consequences
for our ally. Continued voluntary participation is to be expected, but
its reliability for such critical assistance in future demanding situations-absent a declaration of war or national emergency-is a factor
any responsible leader must question.
The current responsibilities of Guard and Reserve forces indicate
their importance to the nation's defense structure. Illustratively, in
the Army, Reserve forces account for 46 percent of total combat
forces, 25 percent of maneuver battalions in non-deployed active
divisions and 30 percent of all helicopter forces.
.
I.n the Air Force, where a complementary relationship between
actiVe and Reserve forces has been carefully developed, Reserve units
have assigned 56 percent of the nation's tactical airlift aircraft, 50 percent of the tactical reconnaissance aircraft, 50 percent of all air defense interceptors, 28 percent of the nation's tactical fighter aircraft,
and will operate 20 percent of the jet tanker force by the end of fiscal
year 19'78.

A

C.\.TALYST FOR ToTAL FoRCE CoNCEPT

Since the Vietnam experience, the number of active forces has declined almost 1,500,000 personnel below the Vietnam peak in 1969.
Even comparing today's active force against our 1964 force level-a
pre-Vietnam era, active forces have shrunk by almost 600,000.
One of the reasons for this continued reduction was a decision that
increased reliance would be placed on the Reserve components. In
reality, this shift of responsibility to the Reserves occurred only in
part because of the perceived problems in the Reserve program. The
intended effect of providing this authority is to spur the introduction
of Reserve forces into many areas to which they are uniquely suited.
Active forces, because of their continuous training opportunities,
can more readily maintain levels of readiness required by the demands
of combat missions. The maintenance of active forces is extremely
costly. On the other hand, the character of Reserve forces is uniquely
suited to support missions which in many cases do not demand sustained training. At present, the active force maintains units with support missions to insure their early availability when the potential for
Reserve assumption of these missions exists. With this increased availability for recall, Reserve units could assume many of these support
missions, thus freeing additional active force assets for a combat role.
A recent example of the potential for this re-allocation of mission
responsibilities has begun to evolve as the congressio~ally-directed
reductions in the support structure in Europe have been Implemented.
The Nunn Amendment (section 302 of P.L. 93-365) dictated that by
.Tune 30, 1976, 18,000 troops be withdrawn from support elements in
the U.S. troop structure in Europe. The amendment also provided for
the assignment of up to 18,000 additional combat forces in substitution for the withdrawn support troops. Many of the support functions
affected by this substitution are being transferred to Reserve units.
This assignment of missions with early mobilization and deployment
responsibilities is particularly appropriate to the character of these
complementing forces-actives and Reserves. Yet, its operational
feasibility depends on the early availability of these Reserve units for
performance of the support mission.
There are other compelling examples of the synergistic aspects ot
this relationship.
. In the19'73 Mid-East war, the United States engaged in an intensive
effort, not declared to be a national emergency, to provide military

..

I

ExiSTING PRESIDENTIAL AuTHORITY To AcTIVATE THE RESERVE
IN GENERAL

The authority contained in this legislation amplifies existing Presidential authority in only one respect--activation of some Reserve
units could occur without a declaration of national emergency.
In many substantial respects, the President's current authority far
exceeds in breadth the powers provided in this legislation. Section
6'73 of title 10 now allows the President, upon a declaration of national
emergency, to order to a;ctive duty up to 1,000,000 .members of the
Ready Reserve for a penod o£ less than 24 consecutive months. Section 673a permits the President to order to active duty for a period
not exceeding 24 months, members of the Ready Reserve who are not
assigned to a unit or not participating satisfactorily in a unit who
have not completed their 6-year statutmy military obligation and have
not served on active duty for two years. (The authority contained in
section 6'73a is the remaming portion of that provided by legislation
effective in 1968 and 1969 which allowed the President in general to
activate Reservists and Reserve units for a period of 24 months without a declaration of national emergency. This legislation, known as the
Russell Amendment, was the authority for the activation of approximately 37,000 Reservists in 1968 and 1969. The portion of this authority permitting the activation of Reserve units was in effect for two
years and not extended.)
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Each of these authorities is flawed, with Reserve availability the
measure, since one requires a declaration of national emergency, and
the other precludes the activation of units-the bulk of the Ready
Reserve program.

war, enacted a specific statutory authorization for the use of United
States forces in this manner, or 'is physically unable to meet as a result
of an armed attack against the United States.
. The vV.ar Powers Resolution does not affect the President's author~ty to a~tivate the Rese_rves. Once on active duty, the Selected ReservIsts activated under this authority would be subject to the same constraints as other active forces by the terms of the "\:Var Powers
Resolution.
Subsection 1 (h) of S. 2115 specifically indicates that the legislation
shall. ~ot be construed as amending or limiting the application of the
proVIsiOns of the 1Var Powers Resolution.

FOR DOMESTIC PURPOSES

Having dyYelled on what this legi:>lation does, it i~ import~nt to note
what it does not~ Reserve forces activated under this authority cannot
be utilized to provide assistance during a domestic disturbance such as
an insurrection or natural disaster.
.
.
Adequate authority for these circumstances is currently contained
in the law:
·
Section 331 of title 10, United States Code, authorizes the President,
upon the request of a state legislature or its governor, to call into F~d
eral. service the militia of other states to suppress an insurrectiOn
against the state.
. .
.
.
Section 332 of title 10, United States Code, authorizes the President
to call into Federal service the state militia when he considers that unlawful obstructions, or rebellion make it impractical to enforce the law.
Section 333 oftitle 10, United States Code, authorizes the President
to use the militia to suppress insurrection or conspiracy which interferes with Federal law or abridges constitutional rights.
Sections 3500 and 8500, respectively, of title 10, United States Qodej
authorize the President to call into Federal service the Army Nat10na
Guard and Air National Guard to repel an invasion or execute the
laws.
·
Authority also exists in section 2105 of title 10, United States Code,
for the Secretary of a military department to order to active duty an
advanced ROTC cadet, who is a member of a Reserve component, for
up to 2 years if the cadet does not satisfactorily complete his course or
declines a commission.
OPERATIONAL MISSIONS ONLY

Reservists may be activated under the terms of this legislation only
for operational missions. Because of the demands of civilian occupations, Reservists cannot be summoned to active duty for extended periods for trivial reasons. Adequate authority is currently provided the
Secretaries of each service to order Reservists to active duty for up to
15 days to perform required training. The activation of Rese~sts
contemplated in this legislation is not to be used :for training exercises,
but rather for actual n1ilitary missions where an augmentation to the
active force is required.
WAR POWERS RESOLUTION

S. 2115 is consistent with the provisions of the War Powers Resolu~
tion. Public Law 93-148, enacted on November 7, 1973, the War Powers Resolution, requires the President to consult with and report to the
Congress concerning the introduction of United States forces into hostilities or situations where hostilities are likely. The Resolution also
fixes SJ?ecific dates for the termination of the usa of United States
forces mtroduced to such situations unless the Congress has declared

.

PEXDING LEGISLATION ON NATIONAL EMERGEXCIES

S. 2~15 is consiste~t with legislation recently passed by the House
on natwnal emergencies.
0~ September 4, 1975, the House passed H.R. 3884 which would
ter.r;una.te all po":ers and authorities OJ>erative because of existing
natwnal ~mergenCies declared by a President. That legislation would
also provide new procedures for the declaration and termination of
future emergencies.
. A.t present, there are four separate national emergency declarations
m ef!eet. ~he first was d~cla.red by President Roosevelt in 1933 in connectiOn w1th the depresswn; the second by President Truman in 1950
for the Korean con.fti?t; the third by President Nixon in 1970 because
of the P~st Office stnke; and the fourth by President Nixon in 1971
to deal With the balance of payments and other international economic
problems.
None ?£ these exi~ting declarations of national emergency empower
the President to activate the Reserves as the first two were issued prior
t~ January 1, 1953-the operative date for the authority in 10 U.S.C.
6.t3, and the last two were limited by their own terms to 8pecific
Circumstances.
RE-EMPLOYMENT RIGHTS

Section 2 of this legislation provides. that Reservists ordered to
active ~uty under this authority will be entitled to the same re-employ~
me.r;t r1ghts ~ those now pr<?v~ded Reservists undergoing their initial
penod. of active duty for trammg. These re-employment rights entitle
a q~al!fied Reservist to reinstatel?ent to his original position with the
sen10r1ty, status, pay, and va.catwn benefits to which he would have
been entitled had he .not been ordered to active service. This provision
also extends the entitlement to these re-entitlement riO'hts-which is
Jimited to eithef four or five years (the exact period b~ng dependent
on when the active duty was performed)-to insure that an individual
activated under this authority receives these benefits.
RETENTION OF CoNGRESSIONAL PRERoGATIVEs

S. 2115 is an Administration proposal. The original text of the proposal Ontroduced in the House as H.R. 7460) was amended by the
Senate. T~e Se;11~te a~e~dments require tha~ ~he President notify ~he
Congress m wntmg w1thm 24: hours of exerc1smg the authority settmg

8

9

forth the reason for its use and the anticipated manner in which the
Reservists will be utilized. The amendments also provide that any
call-up under this authority can be terminated by either (1) order of
the President, or (2) a concurrent resolution of the Congress. As mentioned in a prior section of this report, the bill was amended in the
Senate in a manner to insure that it is not construed as amending or
1imiting the application of the provisions of the \Var Powers
Resolution.
The Committee on Armed Services has not reported any change in
the form of the bill as amended by the Senate.

a part of the Department o:f Defense Legislative Program for the 94th
~ongrcss, it is hereby submitted for enactment at the earliest possible
time.

BACKGROUND
The spring from which this proposal originally fl01ved was the
Congress. Section 403(b) (4) of Public Law 93-365, the fiscal year
1975 Defense Authorization Bill, directed the Secretary of Defense
to conduct a study concerning the feasibility of utilizing the resources
of the Reserve components to effectuate a proposed increase in the
strategic airlift crew ratio. As an adjunct to this study, the Secretary
was directed to consider "the desirability of new statutory authority
for the limited selective mobilization of members of the Ajr National
Guard under circumstances not leading to a declaration of a national
emergency by the Congress or the President."
HEARINGS

Testimony concerning S. 2115 was taken during the Committee's
amma.l ov~rsight hearings on defense matters in .conjunct~on with
consideratiOn of the fiscal year 1977 Defense Authonzatwn Bill (H.R.
12438 which passed the House on April 9, 1976). The hearings relating
to this legislation are printed and available as Part 3 of H.A.S.C.
94-33.
DEPARTMENTAL VIEWS

The bill, to which the Office of Management and Budget interposes
no objection, is pa.rt of the legisla~ive program of the Depar.tment of
Defense, as indicated in the follO'wmg correspondence wlnch 1s hereby
made a part of this report.
GENERAL CouNSEL oF THE DEPARTMENT OF DEFENsE,

lVashington, D.O., April30, 1975.
Hon. CARL ALBERT,
Speaker()! tM House of Representatives,
lVashington, D.O.
DEAR ]\b. SPEAKER: Forwarded herewith is draft legislation "To
amend chapter 39 of title 10, Uruted States Code, to enable the President to authorize the involuntary order to active duty of Selt>cted
Reservists for a limited period, whether or not a declaration of war or
national emergency has been declared."
The Office of Management and Budget advises that, from the standpoint of the Administration's program, there is no objection to the
presentation of this proposal for the consideration of the Congress. As

PURPOSE OF THE LEGISLATION

The purpose of the proposal is to amend the provisions of title 10,
United States Code, in order to grant the President limited authority,
when he determines that it is necessary to augment the active forc~.>s for
operational missions, to order not more than 50,000 members of the
Selected Reserve to active duty for not more than ninety days nnder
conditions short of a declaration of war or national emergency as declared by either the President or the Congress. This proposal is identical to a proposal submitted to the 93d Congress and the authority it
would provide is being sought for availability on a continuing basis
without reference to any partic"tllar situation.
This legislation is an important element in achieving greater reliance on Reserve Components for accomplishing the responsibilities of
the Department of Defense. It is important that the President be able
to augment the active forces with the Reserves for operational missions
without having to declare a :full-scale national emergency with all the
attendant international and domestic implications this can have. Such
authority could be used, for example, to augment our Strategic Airlift
capability (and other areas as appropriate) in situations similar to
that which occurred in the Middle East last year.
In the recent past, augmentation of the active forces on a limited
seale has been accomplished under current authority by relying on
individual volnnteers from among the Reserves. The limitations of this
approach are quite apparent, however, particularly in those situations
which may require the activation of entire units. There needs to be
firm assurance of Reserve availability for employment in crisis situations, short of national emergency, in order that activo force commanders may place a high degree of reliance on the Guard and
Reserves.
Another asP.ect of ~his legislative pr~p.osal is having the Guar~ and
Reserve read1ly available under conditions that .are not a natwnal
emergency or without a declaration of war. Such authority would
O.emonstrate the swift response capability in our mobilization planning
and would serve as a deterrent to potential aggressors and as an encouragement as seen by our allies.
\Vith respect to authority to order units of the Selected Reserve to
active duty to test their readiness, current authority undm· section
672 (b) of title 10, United States Code, while limited to 15 days, is
considered adequate for this training purpose.
In order to avoid possible jurisdictional conflict with the States, the
bill prohibits members or units of a Reserve Component from being
ordered to active duty under proposed section 673b of title 10, United
States Code, for the purpose of suppressing insurrection or civil
turbance enforcing the laws of the United States or any State, or providing assistance in time of natural or man-made disaster, accident or
catastrophe. These situations will continue to be met under authority
provided in existing federal and state laws.

H. Rept.
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The authorities requested in this legislation will be used judiciously
and will enable the Services to plan for broader application of the
"Total Force Policy" in satisfying contemporary national defense
requirements. The "Total Force Policy" dictates that all available
forces, U.S. Active Forces, U.S. Guard and Reserve Forces, and the
forces of our allies-would be considered in determining the Defense
needs to meet future contingencies. Our national policy of greater
reliance on the Guard and Reserve is resulting in missions being assigned to the Reserve forces that were previously the sole responsibility
of the Active Forces. In some cases the capability to perform certain
missions will be primarily the responsibility of the Reserve Forces. In
carrving out these missions, the volunteer potential of the Reserve
Forces will continue to be :fully exploited.
The bill also amends section 9(g) of the Military Selective Service
Act in order to assure that any member who is ordered to active duty
under proposed section 673b of title 10, United States Code, as added
by the bill, would be entitled to reemployment rights upon release
from that active duty, providing he meets the other requirements under
the law for entitlement to reemployment rights.
The Department of Defense strongly recommends enactment.

ized by chapter 15 or sections 3500 or 8500 of this title,
toyrovide
assistance to either the Federal Government or a State m t1me of a
serious natural or manmade disaster, accident or catastrophe.
"(c)'Not more than 50,00'0 members of the Selected Reserve may be
on active duty under this section at any one time.
"(d) Units and individual members on active duty under this section may be assigned outside the United States and its Territories
and possessions.
" (e)· :Members ordered to active duty under this section shall not be
counted in computing authorized strength in members on active duty
or members in grade under this title or any other law.
" (f) The Secretary of Defense and the Secretary of Transportation
shall prescribe such policies and procedures for the armed forces under
their respective jurisdictions as they consider necessary to carry out
this section."
SEc. 2. Section 2024 of title 38, United States Code, is amended by
adding the following new subsection after subsection (:f) :
·
" (g) Any member of a Reserve component of the Armed.Forces o:f
the United States who is ordered to active dutv for not more than
90 days under section 673 (b) of title 10, United States Code, whether
or not voluntarily, shall be entitled to all reemployment rights and
benefits provided under paragraph (3) o:f this subsection for persons
ordered to an initial period of active duty :for training of not less than
three consecutive months; and shall have the service limitation governing eligibility for reemployment rights under paragraphs (l)
and (2) (A) of this subsection extended by his period of such active
duty."
.
GE:t.TERAL CouNSEL OF THE DEPARTMENT OF DEFENSE.
Washington, D.O., March 3, J976.
Hon. ~!ELVIN PRICE,
·
Ohairman, Oo'ffill'rl,ittee on Armed Ser"')iaes,
House of Representatives, Washington, D.O.
. DEAR M:~t. CHAIRMAN : Reference is made to your. request for· the
v1ews of the Department of Defense with respect to S. 2115, 94th Congress, a bill "To amend chapter 39 of title 10, United States Code, to
enable the President to autJhorize the involuntary order to active duty
of Selected Reservists, for a limited period, whether or not a declaration of war or national emergency has been declared."
The p-qrpose of the bill is to amend the provisions of title 10, United
States Code, in order to grant the President limited authority when he
determines that it is necessary to augment the Active forces for any
operational mission, to order not more than 50,000 members of the
Selected Reserve to Active Duty :for not more than ninety days under
conditions short of a declaration of war or National emergency as declared by either the President or the Congress. This bill is basically
the same as the Department of Defense proposal submitted to the 94th
Congress in April1975 with the exception of certain a:mendments made
by the Senate.
The substantive amendments are as follows:
" ( £) Whenever the President authorizes the Secretary of Defense
or the Secretary of Transoorttaion to order any unit or member of
the Selected Reserve to active duty, under the authority of suhsootion

COST AND BUDGET DATA
The enactment of this proposal would cause no increase in the budgetary requirements of the Department of Defense.
Sincerely,
~fARTIN R. HoFFMAKN.
Enclosure.
A BILL To amend chapter 39 of title 10, United States Code, to enable the President to authorize the involuntary order to active duty of Selected Reservists,
for a limited period, whether or not a declaration of war or national emergency has been declared

Be it enacted by the Senate and House of Representatives of the
United States of Arnerica in Oongress assembled, That chapter 39 of
title 10, United States Code, is amended by inserting the following new
section after section 673 (a) and inserting a corresponding item in the
chapter analysis:
"§ 673(b). Selected Reserve: order to active duty other than during war or

national emergency

" (a). Notwithstanding any other law, when the President determines
that it is necessary to augment the active forces for operational missions, he may authorize the Secretary of Defense and the Secretary of
Transportation with respect to the Coast Guard when it is not operating fts a Service in the Navy, without the consent o:f the members concerned, to order any unit, and any member not assigned to a unit organized to serve as a unit, of the Selected Reserve as defined in section
268 of this title, under their respective jurisdictions, to active duty :for
not more than 90 days whether or not the Congress has declared war
or Congress or the President has declared a national emergency.
"(b) No unit or member of a reserve component may be ordered to
active duty under this section to perform any of the functions author-

or
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(a), he shall, within 24 hours a:£ter exercising suc.h authority, submit
to the Speaker of the House of Representatives and to the President
pro tempore of the Senate a report, in writing, setting forth the circumstances necessitating the action taken under this section and describing the anticipated use of these units or members.
"(g) Whenever any unit of the Selected Reserve or any member of
the Selected Reserve not assigned to a unit organized to serve as a
unit is ordered to active duty under authority of subsection (a), ~e
service of all units or members so ordered to active duty may be terminated by" ( 1) order of the President, or
" ( 2) a concurrent resolution of the Congress.
"(h) Nothing contained in this section shall be construed aa amending or limiting the application of the provisions of the W/l.r Powers
Resolution.".
The Department of Defense strongly supports the enactment of this
legislation and we interpose no objection to the amendments ~xce.pt the
provisions in subsection (g) (2) above relating to the termmat10n .of
active service by coneurrent resolution. T~e. Department .of ~ustiCe
has consistently pointed out that such prov1s10ns are constitutionally
objectionable as violative of the separation of powers.
The importance of :this legislation in establishing the Guard and
Reserve as a credible and viable part of bhe Tot,al Force cannot be over
emphasized. It would allow us to place greater dependence upon the
Reserve Components in Defense planning, and would thereby enhance
the credibility of the National Guard and Reserve as a useable force.
Thus this legislation would help to improve our deterrent posture, and
would help us to make better use of C?ur tota~ military manpower resources Active and Reserve. The true mtegratwn of the Reserve forces
and Actrve Duty forces is a reality today and this legislation is essential ,as a means of overcoming any artificial boundary that presently
exists.
The enactment of S. 2115 would cause no increase in the budgetary
requirements of the Department of Defense. .
The Office of Management and Budget adv1ses that the enactme~t
of this proposal would be in accordance with the program of the President. It is recommended that S. 2115 be enacted by the Congress.
Sincerely,
Il. K IF.DERU~H~lER
(For Richard A. "\Viley).

d. The number of Reservists activated by this authority will not be
counted in computing authorized strength or grade levels for the active
forces.
.
e. The Secretaries of Defense and Transportation are authorized to
prescribe appropriate policies to implement this authority.
f. Upon the exercise of this authority, the President is required to
notify the Congress in writing of the circumstances behind its exercise and the anticipated use for the Reservists ordered to active duty.
g. The exercise of this authority may he terminated by order of the
President or a concurrent resolution of the Congress.
. h. The authority in this legislation cannot be construed to amend or
limit the application of the "\Var Powers Resolution.
Seetion'/J
Reservists ordered to active duty under this authority are entitled to
re-employment rights identical to those currently provided Reservists
on initial active duty for training which essentially insure retention
of their job with seniority and other job benefits unaffected.
Co:MJIHTTEE

The Committee on Armed Services on April27, 1976, a quorum being
present, approved the hill without objection.
.
FISCAL DATA
I. EXECUTIVE BRANCH ESTIMATE

According to the Department of Defense, there will be no requirec
ment for additional appropriations to support the enactment of the
proposed leg~slation. If there is no mobil~zation during the budget
year, there w1ll be no costs related to the .eXIstence of the 50,000 callup
authority. Costs related to an actual call up· would be met within the
existing appropriations for the service(s) concerned, insofar as possible. Depending upon the magnitude and duration of the mobilization,
it may be necessary for the Department of Defense to go to the Congress for a supplemental appropriation and/ or appropriation transfers
to avoid adverse impact upon normal operations o£ the particular
service(s).
.
.
There will he no requirement for new, special, or additional routine
operational missions for any units asaresult of the enactment of the
proposed callup authority.
·
]!'·iscal year :

SECTION-BY-SECTION ANALYSIS

Section 1
a. When the President determines it necessary to augment the active
:forces for an operational mission. he may authorize the Secretary of
Defense and Secretary of Transportation with r~spect to t~e Coast
Guard, when it is not operatmg as a p3;rt of the Nayy,. may mvoluntarily order any unit, or member not assumed to a umt, m the Selected
Reserve to active duty for not ,more than 90 day~.
. .
ib. Reservists ordered to active duty under th1s author1ty may not be
tlse'd to serve during a domestic disturbance.
c. No more than 50,000 Reservists may be activated under this authority at any one time.

.

Posr'l'IoN

Millions

1976 --------------------------~------~-~~-'---------------------- 111.0
Transition qua·rter------------------------------------------------ Ul. 0

1977 ------------------------------------------------------------ 116.0
1978 ------------------------------------------------------------ 126.7
1979 -----------------------------------------------------------~ 134.0
198o ------------------------------------------------------------ 142.7
1981 ------------------------------------------------------------ 150.7

The i.'kltim~tted costs ~tssociated with a call-up of 50,000 Reserviflti'? for
90 days for fiscal years 1976 through 1981 are indkated above. These
costs were computed from table 252-4 fiscal year 1976 composite standard rates for military pay. The, costing is based on costs of Air Force
personnel, comprised of 20 percent officers and 80 percent enlisted. The
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costs are illustrative in the sense that costs for a different mix of personnel or a different service component would be different. Estimates
for fiscal year 1977 through fiscal year 1981 assume pay raises of 4.54
percent, 8.30 percent, 6.77 percent, 6.30 percent, 5.59 percent as indicated in the fiscal year 1977 President's budget.
Additionally, tl1ese estimates reflect the savings that vwuld occur
in Reserve personnel appropriations in the event of callup.

5. Basis for estimate: The estimates assume an involuntary call up of
50,000 men for a period of three months. The costing is based on the
average costs for Air Force personnel. The costs of Air Force personnel were used since in the justification for the bill it was stated that a
likely use for the legislation would be a callup of airlift units. The
costs shown are the net cost of paying 50,000 individuals for 90 days
less savings of one active duty for training period and 2'5 percent of a
year's drills per individual. Estimates for fiscal year 1976 through
fiscal year 1981 assume pay raises of 12 percent on October 1, 1976,
and 8.8 percent, 8.3 percent, 6.9 percent and 6.9 percent in succeeding
years.
6. Estimate comparison: The Department of Defense has stated that
there are no costs associated with the legislation. The CBO concurs, as
long as reserves are not called up. The Department of Defense estimates the cost of the legislation, assuming 50,000 reserves are called up
:for 90 days as being 21 percent higher than the CBO estimate, in constant dollars. The difference is the result of differing assumptions
about annual active duty for training. CBO has assumed that all reservists called up would be excused from a training period, while the
DOD estimate assumes 25 percent of those called up would be excused
from a training period. The current dollar estimates also differ due to
different pay raise assumptions. The Assistant Secretary of Defense
for Manpower and Reserve Affairs provided an estimate of $180 million in testimony before a Senate Committee.· The estimate, which is
nearly twice the CBO estimate, includes an allowance for wartime
tempo of operations with associated increases in consumption of
supplies.
This CBO estimate revises and corrects the illustrative costs shown
in the CBO estimate of 4 December 1975.

II.

CONGRESSIONAL

BUDGET

OFFICE ESTIJ\iATE

In compliance with clause 2(1) (3) (C) of rule XI of the Rules of
the House of Representatives, the estimate prepared by the Congressional Budget Office and submitted pursuant to section 403 of the Congressional Budget Act of 1974 is included hereafter:
CoNGRESSIONAL BuDGET OFFICE
COST ESTIMATE
DECEMBER 4, 1975, Revised APRIL 26, 1976.
1. Bill number: S. 2115.
2. Bill title: A bill to enable the President to authorize the involuntary order to active duty of Selected Reservists for a limitedperiod
whether or not a declaration of war or national emergency has been
declared.
3. Purpose of bill: This bill will grant the President limited authority to augment the active forces wit~ members of the ~elected Reserve
under conditions short of a declaratiOn of war or natwnal emergency
as declared by the President or the Congress. The bill would autho~ize
the order by the President of not more than 50,000 Selected Reservists
to active duty for a period not to exceed 90 days, whether or not a war
or national emergency has been declare_d.
4. Budget impact: (a) If the President does not choose to call up
Reserves as a result of this legislation then there will be no budget
impact; (b) if the President should call up the Reser':es as a result ?f
this legislation and _would not have. called them up without th~ legislation, then there will be a budget Impact. The budget authonty and
outlays which result are the same as for a comparable Reserve callup
under the conditions of a declaration of war. or national emergency.
The budO"et authority and outlays required for a 90-day period of
active duty for a typical call up are as follows:
.
.
Illustrative budget authority and outlays
[In millions of dollars]

Fiscal year :

.1976 .-"'-----~-~-----------------'---------------------------·------92
Transition quarter-~---~----------------------------------------92
1977 --------'-----------~---------------------------------'---~---103
1978.' ------------------------------------------------------------ 112
. ·. '1979 ··;;,_.;..;.·:;. __ ::;_;;._"-----~-~------'-'--'-'----C:----.,----"-'~----'--"------~-'--- . 121
1980 _____ ..:_ ... _________ -:-------'------'-----..:------·'--'---_;_________
129
1981 ------------------------------------------------------------

..
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INFLATION-IMPACT STATEMENT
Because as indicated above, there will be no increase in the budgetary
requirements of the Department of Defense as a result of the enactment of this legislation, unless the Reserves are actually called up the
bill does not contain an inflation factor .. If, in fact, .the Reserve; are
called up, the Department has indicated that it will either absorb the
C?Sts or seek a supplemental appropriation from the Congress. In
either case, the amounts estimated for expenditure will not be in an
amount to be inflationary in nature. It is .the belief of the committee
that the legislation will not have a significant effect on tlie national
economy.
OVERSIGHT FINDINGS
With reference to clause 2(1) (3) (D) of Rule IX of the Rules of
the House of Rei?resentatives, the Committee has not received a report
fro~ the Committee on Government Operations pertaining to this
su~J~ct. It ~hould be n?ted th~~;t ~~e conception behind this legislation
~mgmated m the oversight actiVIties of the Committee associated with
1ts annual consideration of authorization for defense expenditures.

CHANGES IN ExiSTING

LAw

In cml:lpliaRce with clause 3 of rule XIII of the Rules of the House of Representatives, there is hei·ewith printed
in parallel columns the text of existing law which would be repealed or amended by the various provisions of the bill
as reported.
EXISTING LAW

Section 673 of title 10, United States Code
§ 673. Ready Reserve

'

(a) In time of national emergency declared by the President after' Jaimary 1, 1953, or when otherwise authorized
by law, an Sil!lthority designated by the Secretary concer·ned may, without the consent of the J?ersons concerned,
order any unit, and any member not ass1gned to a unit organized to serve as a unit, :in the Ready Reserve under the
jurisdiction of that Secretary to active duty (other than
:for training) not :for more than 24 consecutive months.
(b) To achieve fair treatment as between members in
the Ready Reserve who are being, considered for recall to
duty without their consent, consideration shall be given
to-

( 1) the length and nature of previous service, to
assnre such sharing .of exposure to hazards as the
national security and military requirements will reasonably allow;

( 2) family responsibilities; and
(3) employment necessary to maintain the national
health, safety,.or interest.
'l'he Secretary . of ·Defense shall prescribe such policies
and procedui·es as he considers necessary to carry out this
s~1bsection. He shall repm;t on those policies and procedures at least once a year to the Committees on Armed Services of the Senate and the House of Representatives.
(c) Not more thmi 1,000,000 members of the Ready Reserve may be on active duty (other than for training),
without their consent, under this section at any one time.
· (d) 'Whenever one or more units of the Ready Reserve
are ordered to active duty, the President shall, on the first
day of the second fiscal year quarter immediately following the quarterin which the first unit or units are ordered
to active duty and on the first day of each succeeding sixmonth period thereafter, so long as such unit is retained on
active duty, submit a report to the Congress regarding the
necessity for such unit or units being ordered to and retained on active dutv. The President shall include in each
such report a statement of the mif]sion of each such unit
ordered to active duty, an evaluation of such unit's performance of that missoin. where each such unit is being
deployed at the time of the report~ and such other inform~tion regarding each unit as the President deems appro-

pnate,
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Section 673a of title 10, United States Code

§673a.

,

Ready Reserve: members not assigned to, or participating
satisfactorily in, units

(a) Notwithstanding any other provision of law, the
President may order to active duty any member of the
Ready Reserve of an armed force who( 1) is not assigned to, or participating satisfactorily in, a unit of the Ready Reserve;
(2) has not :fulfilled his statutory reserve obligation; and
·
(3) has not served on active duty for a total of 24
months.
.
(b) A member who is ordered to active duty under this
section may be required to serve on active duty until his
total service on active duty equals 24 months. If his enlistment or other period of military service would expire
before he has served the required period under this section, it may be extended until he has served the required
period.
(c) To achieve fair treatment among members of the
Ready Reserve who are being considered for active dut.y
under this section, appropriate consideration shall be
given to(1) family responsibilities; and
·
( 2) employment necessary to maintain the national
health, safety, or interest.

Be it enacted 0.11 the Senate a1ulllouse of Rep1'esentatives of the United States of Amm"ica in Congress assembled, That chapter 39 of title 10, United States Code, is
amended by inserting the following new section after section 673a and inserting a corresponding item in the chapter analysis :
"§ 673b. Selected Reserve; order to active duty other than during

war or national emergency

" (a) Notwithstanding the provisions of section 673 (a)
or any other provision of law, when the President determines that it is necessary to augment the active forces for
any operational mission, he may authorize the Secretary
of Defense and the Secretary of Transportation with respect to the Coast Guard when it is not operating as a
service in the Navy, without the consent of the members
concerned, to order any unit, and any member not assigned
to a unit organized to serve as a unit, of the Selected Reserve (as defined in section 268 (b) of this title), under
their respective jurisdictions, to active duty (other than
for training) for not more than 90 days.
"(b) No unit or member of a Reserve component may
be ordered to active duty under this section to perform any
of the functions authorized by chapter 15 or section 3500
or 8500 of this title, or to provide assistance to either the
];...,ederal Government or a State in time of a serious natural
or manmade disaster, accident, or catastrophe.
"(c) Not more than 50,000 members of the Selected Reserve may be on active duty under this section at any
one time.

:EXISTING LAW

Cl'HE BILL AS REPORTED

" (d) Members ordered to active duty under this section
shall not be counted in computing authorized strength in
members on active duty or members in grade under this
title or anv other law.
" (e) The Secretary of Defense and the Secretary of
Transportation shall prescribe such. policies and proce·
dures for the armed forces under their respective jurisdictions as they consider necessary to carry out this section.
"(f) ·whenever the President authorizes the Secretary
of Defense or the Secretary of Transportation to order
any unit or member of the Selected Reserve to active duty,
under the a uthorit:y of subsection (a), he shall, within 24
hours after exercising such authority, submit to the
Speaker of the House of Representatives and to the President pro tempore of the Senate a report in writing, setting
forth the circumstances necessitating the action taken
under this section and describing the anticipated use of
these units or members.
"(g) \Vhenever any unit of the Selected RcselTe or
any member of the Selectell Rt'serTe not assigned to a unit
organized to seiTC as a nnit is ordered to active duty
unaer authority of subsection (a), the service of all units
or members so ordered to active duty may be terminated

,

by-

" ( 1} order of the President, or
"(2) a conctuTent resolutioi1 of the Congress.

"(h) Not.hing contained in this section shaH he construed as amending or limiting the application of the
provisions of the "\Var Powers Hesolution.".
Section 2024 of title 38 United

Stat~s

Code

§ 2024. Rights of persons who enlist or are called to active duty;

Reserves

(a) Any person who, after entering the employment
on the basis of which such person claims restoration or
reemployment, enlists in the Armed Forces of the United
States (other than in a Reserve component) shall be entitled upon release from service undeT honorable conditions to all of the reemployment rights and other benefits
provided for by this section in the case of persons inducted
under the provisions of the Military Selective Service Act
(or prior or subsequent legislation providing for the involuntary induction of persons into the Armed Forces),
if the total of such person's service performed between
June 24, 1948, and August 1, 1961, did not exceed four
years, and the total of any service, additional or otherwise,
performed by such person after August 1, 1961, does not
exceed five years, and if the service in excess of four years
after August 1, 1961, is at the request and for the convenience of the Federal Government (plus in each case
any period of additional service imposed pursuant to
law).

SEc. 2. Seetion 2024 of title 38, United States Code, is
amended by adding the following new subsection after
subsection (

n:

tv
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EXISTING LAW

,

(b) ( 1) Any person who, after entering the employment
on the basis of which such person claims restoration or
reemployment, enters upon active duty (other than for the
purpose of determining physical fitness and other than
for training), whether or not voluntarily, in the Armed
Forces of the United States or the Public Health Service
in response to an order or call to active duty shall, upon
such person's relief from active duty under honorable conditions, be entitled to all of the reemployment rights and
benefits provided for by this chapter in the case of persons
inducted under the provisions of the Military Selective
Service Act (or prior or subsequent legislation providing
for the involuntary induction of versons into the Armed
Forces), if the total of such active duty performed between June 24, 1948, and August 1, 19tH, did not exceed
four years, and the total of any such acti1Te duty, additional or otherwise, performed after August 1, 1961, does
not exceed four years (plus in each case any additional period in which such person was unable to obtain orders relieving such person from active duty).
(2) Any member of a Reserve component of the Armed
Forces of the United States who voluntarily or involuntarily enters upon active duty (other than for the purpose
of determining physical fitness and other than for training) or whose active duty is voluntarily or involuntarily
extended during a period when the President is authorized to order units of the Ready Reserve or members of a
Reserve component to active duty shall have the service

limitation governing eligibility for reemployment rights
under subsection (b) (1) of this section extended by such
member's period of such active duty, but not to exceed
that period of active duty to which the President is authorized to order units of the Ready Reserve or members
of a Reserve component. With respect to a member who
voluntarily enters upon active duty or whose active duty
is voluntarily extended, the provisions of this subsection
shall apply only when such additional active duty is
at the request and for the convenience of the Federal
Government.
(c) Any member of a Reserve component of the Armed
Forces of the United States who is ordered to an initial
period of active duty for training of not less than three
consecutive months shall, upon application for reemployment within thirty-one days after (1) such member's release from such active duty for training after satisfactory
service, or ( 2) such member's discharge from hospitalization incident to such active duty for training, or one year
after such member's scheduled release from such training,
which ever is earlier, be entitled to all reemployment rights
and benefits provided by this chapter for persons inducted
under the provisions of the Military Selective Service Act
(or prior or subsequent legislation providing for the involuntary induction of persons into the Armed Forces),
except that (A) any person restored to or employed in a
position in accordance with the provisions of this subsection shall not be discharged from such position without
cause within six months after that restoration, and (B) no
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EXISTING LAW

'

reemployment rights granted by this subsection shall entitle any person to retention, preference, or displacement
rights over any veteran with a superior claim under those
provisions of title 5 relating to veterans and other preference eligibles.
(d) Any employee not covered by subsection (c) of this
section who holds a position described in clause (A) or (B)
of section 2021 (a) shall upon request be granted a leave of
absence by such person's employer for the period required
to perform active duty for training or inactive duty training in the Armed Forces of the United States. Upon such
employee's release from a period of such active duty for
training or inactive duty training, or upon such employee's
discharge from hospitalization incident to that training,
such empl~yee shall be permitted to return to such employee's position with such seniority, status, pay, and vacation as such employee would have had if such employee hacl
not been absent for such purposes. Such employee shall
report for work at the beginning of the next regularly
scheduled working period after expiration of the last calendar day necessary to travel :from the place of training to
the place ofemployment :following such employee's release,
or within a reasonable time thereafter if delayed return is
due to :factors beyond the employee's control. Failure toreport :for work at such next regularly scheduled working
period shall make the employee subject to the conduct mles
of the employer pertaining to explanations and discipline
with respect to absence from scheduled work. If such an

employee is hospitalized incident to active duty for training or inactive duty training, such employee shall be required to report for work at the beginning of the next regularly scheduled work period after expiration of the time
necessary to travel :from the place of discharge from hospitalization to the place of employment, or within .a reasonable time thereafter if delayed return is due to factors beyond the employee's control, or within one year after such
employee's release from active duty for training or inacti vc
duty training, whichever is earlier. If an employee covered
by this subsection is not qualified to perform the duties of
such employee's position by reason of disability sustained
during active duty :for training or inactive duty training,
but is qualified to perform the duties of any other position
in the employ o:f the employer or his successor in interest,
such employee shall be offered employment and, if such
person so requests~ be employed by that employer Ol' his
successor in interest in such other position the duties of
which such employee is qualified to per:iorm as will provide
such employee like seniority, statiiS, and pay, or the nearest
approximation thereof consistent with the circumstances
in such employee's case.
(e) Any employee not covered by subsection (c) o:f this
section who holds a position described in clause (A) or
(B) of section 2021(a) shall be considered as having
been on leave of absence during the period required to
report for the purpose of being inducted· into, entering,
or determining, by a preinduction or other examination,
physical fitness to enter the Armed Forces. Upon such em-
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SuMMARY
PURPOSE OF THE BILL

This legislation is intended to provide authority for the President
to call to active duty for a period of less than 90 days up to 50,000
members of the Selected Reserve (essentially composed of individual
members of the Guard and Reserve assigned to drilling units in a
pay status) without a declaration of national emergency.
At present, the President has limited authority to activate Reservists. The authority provided in this legislation amplifies the President's existing powers only by relieving the requirement for declaring
a national emergency when Reservists are activated under the conditions of this legislation. Relief from this requirement, under these
narrowly-prescribed conditions, will provide the opportunity for in<~reased reliance and utilization of existing Reserve units and significantly benefit the entire Reserve program.
The authority contained in this legislation is consistent with the
requirements of the vVar Powers Resolution, and the recent House
action with respect to the termination of existing national emergencies.
FISCAL DATA

The legislation will have no impact on budget authority or outlays
if the Reserves are not called up. If 50,000 Reservists are activated for
the entire 90 days, the costs, which are estimated to be from $92-111
million-depending upon how estimated-in the current fiscal year,
will be absorbed within the current budgetary allocation or a supplementary appropriation sought from the Congress.
DEPARTMENTAL

POSITIO~

The legislation is a Department of Defense proposal and the Office
of Management and Budget interposes no objection.
COMMITTEE

POSITIO~

The Committee on Armed Services, on April 27, 1976, a quorum
being present, approved the bill without objection.

0

Calendar No. 538
"94'113: CONGRESS
1st Se.~sion

SENATE

}

{

REPORT

No. 94-562

ENABLING THE PRESIDENT TO AUTHORIZE THE INVOLUNTARY
ORDER TO ACTIVE DUTY OF SELECTED RESERVISTS FOR A LIMITED PERIOD WITHOUT A DECLARATION OF WAR OR NATIONAL
EMERGENCY

DECEMBER

15, 1975.-Qrdered to be printed

Mr. NUNN, from the Committee on Armed Services,
submitted the following

REPORT
together with
MINORITY VIEWS
[To accompany S. 2115]

The Committee on Armed Services, to which was referred the bill
(S. 2115) to amend chapter 39 of title 10, United States Code, to
enable the President to authorize the involuntary order to active duty
Qf Selected Reservists, for a limited period, whether or not a declaration of war or national em:ergency has been declared, having considered the same, reports favorably thereon with amendments and
recommends that the bill as amended do pass.
COMMITTEE AMENDMENTS

1. On page 1, line 4, strike out "673 (a)" and insert in lieu thereof
"673a".
2. On pa;ge 1, line 6, strike out ''673 (b)" and insert in lieu thereof
"673b".
3. On page 1, line 8, strike out "any other law" and insert in lieu
thereof "the provisions of section 673(a) or any other provision of
law".
4. On page 2, line 1, strike out "agument" and insert in lieu thereof
"augment".
5. On page 2, line 2, strike out "operational missions" and insert in
lieu thereof "any operational mission".

2

3

6. On page 2, line 8, strike out "as defined in section 268 of this title''"
and insert in lieu thereof " (as defined in section 268 (b) of this title) ".
7. On page 2, line 9, immediately after the word "duty" insert the
following: " (other than for training)".
8. On page 2, line 10, beginning with the word "whether" strike out
all down through the wo_rd "emergency" in line 11. ·
9. On page 2, beginning with line 21, strike out all down through
line 23.
10. On page 3, line 1, strike out " (e)" and insert in lieu thereof

"(d)".

11. On page 3, line 5, strike out " (f)" and insert in lieu thereof
"(e)".
12. On page 3, line 8, strike out the quotation marks and the period
following the quotation marks.
13. On page 3, between lines 8 and 9, insert the following:
(f) Whenever the President authorizes the Secretary of
Defense or the Secretary of Transportation to order any unit
or mell_lber of the Selected Reserve to active duty, under the
authonty of subsection (a), he shall, within 24 hours after exercising such authority, notify both Houses of Congress of
such action.
14. On page 3, line 14, strike out "673 (b)" and insert in lieu thereof
"673b".
.
15. On page 3, line 17, strike out "paragraph (3) of this subsection"
and insert in lieu thereof "subsection (c) of this section".
16. On page 3, line 21, strike out "paragraphs (1) and (2) (A) of
this ~ubsec~ion" and insert in lieu thereof "subsections (a) and (b) (1)
of this sectiOn".
N A,TURE OF THE CoMMITTEE AMENDMENTS

Requirement for Presidential notification of Congress
. This amen?ment requires the President ~o notify the Congress each
tlll_le he exerCises the Reserve call-up authonty granted in the bill. It reqmres the President to notify both Houses of Congress within 24
hours of his exercise of such authority.
The committee felt that congressional notification of the use of this
important presidential authority was necessary. The amendment
adopted by the committee would insure that the Congress is immediately aware whenever the President authorizes the call up of Selected
Reservists under this legislation. '"'bile the committee amendment
retains .congressional interest and responsibility in this important natiOnal defense matter, it does not inhibit the flexibility necessary for a reserve call-up.
·
T eehnical amendments
The remaining committee amendments to the bill are technical
amendments to (1) ~elete superfluous _language; (2) further chtrify
the proposed legislatiOn; ( 3) correct maccurate citations of title 10
and title 38, United States Code; and ( 4) correct misspelling.

•

PURPOSE OF. THE BILL
This legislation would enable the President to authorize the invol~
duty of .a maximum of 50,000 Selected ReservISts. for a limited 90-day perlbd, without a ·declaration of war or
~at10nal emergency. Such authority is designed to permit more effective use of the reserve components. The authority would make the
reserve component forces a more credible part of the total force.
~ntary orde~ ~active

. . WHAT THE BILL DoEs
This legislatipn would do the following as a matter of permanent
law:
·
·
·
·
. .1. ~o~withstanding any other law, authorize (he President to determme It ~Sneci:)~sary tb :augment active forces for operational missions
and to authorize the mvoluntary call-up of Selected Reserve units
(and members not assign~d ~ units) by the Secretary of Defense (or
Secretary of TransportatiOn m the case of the Coast Guard Reserve)
for not more than 90 days without. a declaration of war or national
·
emergency.
2. ~rohib!t call-uP. of reserves under this bill.to perform functions
relatmg to Insurrection or enforcement of law within the States or to
assist Federal or State Governments in time of disaster, accid~nt or
catastrophe (10 USC 331-336,3500, 850Q).. . .
·
3. Limit the .number called up under this .section to not more than
50,000 members at any one time. .
·
. 4. Exclude members called.up 1mder.this section from computation
of active duty strength and grade structure.
.
5. Require the Secretary of Defense (or Transportation in the case
of the Coast Guard Reserve) to prescribe policies and. procedures to
carry out this section.
. .
6. Entitle any reserve member .ordered to active duty under this sec~
tion, voluntarily or involuntarily, to the same reemployment rights
and benefits currently provided reservists ordered to initial active
.duty for training for threemonths or more ( 38 USC 2024).
LEGISLATIVE BAClWROUND
In the fiscal year 1974 administration request for defense manpower
the Air Force requested over 10.000 additional active duty 'military
civilian personnel to increase the aircrew to aircraft ratl'o for strategic
transport aircraft in emergency situations. During hearings on the
fiscal year 1975 Military Authorization bill, the Senate Armed Services Committee discussed this request at length. Since the requested
aircrew ra;tio would have been needed primarily for emergency
mobilizations or for a full-scale conventional mobilization, the
committee felt that the additional personnel were not neederl in
peacetime. In addition, the Air National Guard !lnd the Air Force
Reserve could be used to supplement the peacetime aircrews in case
of emergency.

and
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The Fiscal Year 1975 Military Authorization Act (Public Law 93365) stated the policy of Congress that:
* * * any increase in the ratio of aircrew to aircraft .for the
strategic airlift mission of the Air Force above .the present
ratio of crewmembers per aircraft should be achieved to the
maximum extent possible through the components of the Se~
lected Reserve * * * (Public Law 93-365, section 403(b) ).
In further response to the congressional policy just stated, the Secretary of Defense was directed to assess the desirability of new statutory
authority "* * * for the limited selective mobilizatiOn of members of
the Air National Guard under circumstances not leading to a declara•
tion of a national emergency by the Congress or the President." (Public Law 93-365, section 403(b) ). S. 2115 is a direct resonse to this
statutory directive. The Department of Defense submitted its legislative proposal for Reserve call-up authority to the Congress on
April 30, 1975. The proposal was introduced on request as S. 2115
on July 15, 1975.

CoMMITTEE

AcTION

On July 30, 1975, the Senate Armed Services Subcommittee on Manpower and Personnel held a hearing on S. 2115. Testifying before the
subcommittee were James R. Schlesinger, Secretary of Defense; William R. Brehm, Assistant Secretary of Defense for Manpower and
Reserve Affairs; and Will Hill Tankersley, Deputy Assistant Secretary of Defense for Reserve Affairs. During this hearing, the subcommittee discussed issues basic to the bill such as the authority of the
executive branch to use the reserves and the role of Congress in the
use of such authority, the relationship of the bill to the War Powers
Act, and the impact of the proposal on the people and communities
associated with the Reserves.
On September 29, 1975, Subcommittee Chairman Nunn sent copies
of the hearings to each Member of the Senate and requested their views
and comments on this legislation.
The subcommittee then met on December 4 and 9, 1975 to further
consider and mark up S. 2115. The subcommittee made one substantive
amendment to the bill to require the President to notify both Houses
of Congress within 24 hours of any exercise of the authority granted
in the bill. After lengthy consideration of the many important issues
surrounding the bill, the subcommittee voted to report the bill as
amended favorably to the full committee.
The full Armed Services Committee took up S. 2115 on December 9,
1975, to discuss the fundamental issues and questions on the bill. On
December 12, 1975, the committee voted 15-1 to report the bill, as
amended by the subcommittee, favorably. Senators Stennis, Symington, Jackson, Cannon, Mcintyre, Byrd (Va.), Nunn, Culver, I..eahy,
Thurmond, Tower, Goldwater, Scott (Va.), Taft, and Bartlett voted
in favor of the bill. Senator Hart (Colo.) voted against the bill.
NEED FOR THE LEGISLATION

This legislation is needed for two principal reasons: To enchance the
credibility of the reserve forces and to improve the efficiency of the-

..

total force concept. The President a~ready has far greater authority
under a na,tional emergency declaratwn to order reserve f.orces to active. duty than provided in this bill. However, ther:e ha~ b~en some
reluctance to use this authority because of the broad Imphcatwns of a
declaration of national emergency. Reluctance to use re.~rve forces
leads to reduced credibility of a timely reserve capability on the
part of potential adversaries, allies, the active duty and reserve establishments and the general public. It also tends to create rese~e forces
that are designed as a carbon copy supplement t~ the active. f<?rces
rather than a carefully tailored complement to active force m1~s10ns.
As a result, the total active and reserve force would be less ~ffiCiently
designed and realistic missions would be less likely to be assigned the
reserve forces.
INCREASED RELIANCE ON RESERVE FORCES

Active duty military strength has been reduced some 601,000
( -22 percent) since 1964 pre-Vietnam levels-from 2,687,000 in_1964
to 2,086,000 in 1976. Part of this reduction has been accomplished
through ·increased reliance on reserve forces, even though there has
been a 6 percent reduction in Selected Reserve strength in the same
period. Selected Reserve members will make up about 31 percent of the
total active duty plus selected reserve strength in 1976.
In addition to increased reliance on reserve manpower, funds for
reserve component forces have been steadily increased in recent years
as shown below.
Reserve Component burtget

Fiscal year :
Bi!Ziona
1972 ------------------------------------------------------------ $3.5
1973 ------------------------------------------------------------ 3.9
1974 ------------------------------------------------------------ 4.4
1975 1 ------------------------------------------------------------ 4.7
1976 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 5.5
1

President's budget.

The above figures include funds for procurement of new weapons systems which increased from $313 million in fiscal year 1972 to $786
million in fiscal year 1976.
This ,legislation is ne'eded to provide a more flexible use of reserve
units and personnel and thus make more credible the reliance on reserve
.
forces and the large expenditure of funds for this purpose.
UTILITY OF LIMITED AND SELECTED CALL-UP AUTHORITY

This bill originated as a result of hearings in the committee on a
requested increase in Air Force active duty strength for the airlift
function two years ago. This request for over 10,000 personnel was
made after the experience of the airlift to aid Israel during the Mideast war of 1973. The committee denied this requested increase and
suggested that emergency missions requiring a surge capnbility could
be performed by National Guard and Reserve forces. The Department
of Defense was requested to study ways to improve the use of the Reserve and Guard forces. This legislation is the result of that study.
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_There are rtwo basic concepts on how this authority might M used.

~I~, ther~ may be J?inor situations requiring short term use of capa~Ihties w~Ich are un.Ique to the reserve components or which only exist

m the active forces m small number. Examples of existing unique reserve component capabilities are shown below:
Emamples of capability in Reserve Oompanen~

.

Percent o!
total capability
tn Reserve
Components

.

Type of capability:
~avy coastal riverine____________________________________________
~avy ocean minesweeping--------------------------------------~avy cargo handling--------------------------------------------Marine Corps 155 mm SP howitzer--------------------------------M_arine Corps interrogation/translator----------------------------Air Force C-7 STOL transport----------------------------------Air Force Air Defense (F-101, 102, 106)----------------------- Air Force reconnaissance (RF-4, RF-101)

----------------------===

100
88
50
100
100
100
70
56

This legislation would permit ra more efficient design of the total active
and reserve component force by increasing the confidence that special
purpose ca;pabilities of the reserve components could be used from
time to time. It could lead to other mission capabilities being assigned
to the reserve components.
The second concept would relate to getting certain reserve component units in place during a period of international tension but ·before a major confrontation and declaration of national emergency.
For example, this legislation would permit the·President to call up
.certain reserve component units neede.d. f?r operating the qeployment
sy~tem to Europe, or needed for mobihzmg other reserve component
um~ for a NATO contingency. However, with this legislation the
President could hold off the declaration of a national emergency ~ntil
such time as a major mobilization became inevitable. This would tend
to reduce the appearance of major escalation while at the same time
permitting the activation of selected units needed to carry out an
effective and timely deployment to Europe.

.

RELATIONSHIP To THE WAR PowERS AcT
"

· This legislation would not alter or circumvent the provisions of the
War Po'Y'ers. Act. Th~ War Powers Act limits the power of the President, actmg alone, to lhtroduce United States Armed Forces into hostilities or into situations W'here imminent involvement in hostilities is
clearly ip.dicated by the circumstance. It also requires consultation
r~ports and other infi:mmation and fixes spMi·fic dates for the termina~
tion of the use of United States .forces so introduced unless Congress
ha;s. approved o:r; un~ess other specified circumstances exist. This reserve call-up legis_latiOn only provides limited authority for the President to order umts and members of the Selected Reserve to active
duty. Qnce on active duty under this authority, such reserve members
u1d umts would oo subject to the War Powers Act in the same manner
-as any other active duty military units and members.
RELATIONSHIP TO NATIONAL EMERGENCY LEGISLATION
Under ~urrent _law relating to national emergencies, the Presidenifi
may, upon declarmg a national emergency, order to active duty for 24
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months up to 1 million memrn;rs of the Ready Reserve, includrng the
:Selected Reserve. This new legislation would not change existing
.call-up authority under a national emergency. Instead, it would provide for a selected calJup of reserves without a declaration of war or
national emergency. Since, by previous declarations, a state of national
.emergency is currently in effect, it could oo argued that the President
already has authority to call up many more reserve members for a con;Siderahly longer time than under this legislation. However, as a practi-cal matter, it is unlikely that a President would so exercise this existing authority.
.
.
H.R. 3884, a House-passed bill called the National Emergencies Act,
would, if enacted, provide for termination of eX'isting national emergency authorities a:fter a 2-year transition period. The transition
period would allow time to pass legislation to provide authority for, or
phase out actions now in effect under national emergency authorities.
H.R. 3884 would also provide for a method of terminating future national emergencies declared by the President and require certain rec-ords to be maintained and reports to be made to Congress during war
or emergency. H.R. 3884 would not limit the power of the President
to declare a national emergency.
This legislation on limited reserve call-up authority is separate and
distinct from both existing national emergency legislation or the proposed H.R. 3884 terminating emergencies. It .provides limited call-up
authority that is not dependent on a declaration of war or national
emergency. It would not change either the existing or proposed legislation relating to national emergency authority. Finally, the limited
nuJ?ber. of reserves that cou~d be called up under authority of this
1egislatiOn would become subJect to the War Powers Act upon entering active duty, and are prohibited by this legislation from use within
the United States in case of insurrection, for the enforcement of Fed·eral or State law or for assistance in catastrophe, accident or disaster.
THE BILL SETS UP No PRECEDENT oN REsERVE CALLUP AUTHORITY
This bill would set no precedent relating to the congressional grant
·of authority to the President for calling up reserves.
Longstanding statutes already provide authority for the President
to call to active service a large number of reserves for a wide range
.of contingencies. This statutory authority generally rests in the Conc$titutional provisions for Congress to p·rovide for calling forth the
mili~a and for raising and supporting armies.
Five secti?J?-S. of. title ~0 grant br<?ad authority to th~ President to
ord~r the l!nhtia, mcludmg the N at10nal Guard, to active duty even
:durmg penods when no formal state of war or emergency exists. These
·sections are summari?;ed below:
·
10 U.S.a. 331 enables the President, upon the request of a State
legislature or its governor if the legislature cannot be convened, to call
into Federal service such of the militia of the other States . . . "and
!J-Se such ?f the arr;ned forces as he considers necessary to suppress (an)
msurrect10n" agamst the government of the concerned State.
10 U.S.a. 332 enables the President to call into Federal service the
·militia of any State (as well as use U.S. armed forces) "whenever
-the President considers tha!t unlawful obstructions, combinations, or
-,assemblages, or rebellion against the authority of the United States,
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make it impracticable to enforce the la·ws of the United States .• ~
by the ordinary course of judicial proceedings ..."
10 U.S.O. 333 empowers the President to use the militia (or armed
forces) to suppress in a State any insurrection, domestic violence, unlawful combination or conspiracy which interferes with the execution
of State or Federal law or abridges Constitutional rights, privileges,.
immunities or protections.
10 U.S.O. 3500 and 8500 empower the President to call into Federal
serviee members and units of the Armv and Air National Guard in
such numbers as he considers necessary to repel invasion, suppress
rebellion, or execute U.S. laws.
·
In addition to these authorities. three other sections of title 10 grant
the President broad authority to order units or members of the Ready
Reserve (including the Selected Reserve) components to active duty.
These are briefly described below :
10 U.S.O. 673 provides, in essence, that "in time of national emer-.
gency declared by the President after January 1, 1953 • . ." a designated authority may order Ready Reserve units and members not assigned to units to active duty for not more than 24 consecutive months.
Under this section the President may order up to 1,000,000 men toactive duty. This authority, enacted in 1952, gives the President much
broader power than would S. 2115.
10 U.S.O. 673a empowers the President to order to active duty certain members of the Ready Reserve who have not fulfilled the statutory reserve obligation (normally six years) and who have not served
for 24 months on active duty. Members subject to this provision are:
(1) those not assigned to a unit o:f the Ready Reserve (currently aJ?proximately 128,000 members with less than two years of active duty),
and (2) those assigned but not participating satisfactorily in a unit of
the Ready Reserve. These members may be required to serve until their
active duty time equals 24 months. The President may use this authority at any time; no state of war or emergency is required.
10 U.S.O. U05 empowers the Secretary of a military department toorder an advanced ROTC cadet (who must also be a member of a Reserve Component) to active duty for a period of up to two years if
that cadet does not complete the course of instruction or declines toaccept a colllliP.ssion.
Another law, which expired in 1969, is relevant to this discussion:
Public Law 89-687, ·October 15, 1966, containing the so-called "Russell amendment" granted the President authority to order units and
certain members of the Ready Reserve to active d~ty. This la,w did not
require t:he existence of a state of war or emergency as a condition
precedent to its use, nor did it limit the number of Reservists who could
be called. This measure expired (after one extension) on June 30,
1969; however, a part of the amendment relating to the authority of
the President to call certain individual Ready Reservists to active duty
WllS incorporated into permanent law.
SELECTED. RESERVE CoMPONE!'<""TS ARE FEDERAL

TRooPS

The Congress has es~blished seven Federal Reserve com.ponentS:
which have blended members of the militia into the Anned Forces.

Five of these components are manned by members with a military obligation to the Federal Government alone; the other two, the Army
National Guard of the United States and the Air National Guard of
the United States, are manned with members bearing a dual military
obligation-to their State National Guard unit and to a Federal
Reserve component. This dual obligation stems from legislation enacted in 1933, when Congress adopted a dual enlistment concept.
Under this concept an incoming guardsman joins both the State
National Guard and the National Guard of the United States. The
express purpose of the 1933 legislation was to organize members of the
National Guard into the Federal armed forces under the broad power
given Congress by the Constitution to raise and support armies.
The intent of Congress in this regard is made even clearer in 10
U.S.C. 101 (9), (10), (11) and (12). These subsections define the
Army and Air National Guard of the United States Federal entities,
separate and distinct from the State Army and Air National Guard.
As such, they are directly under the control of the President, subject,
of course, to applicable legislation.
Thus, the Congress has created, in evolutionary fashion, a system of
seven Reserve components, two composed solely of National Guardsmen, which has become an integral part of the Armed Forces of the
United States. These components have become increasingly important
under the total force concept, the current strategy which places heavy
reliance on Reserve forces.
The Selected Reserve is a part of the Ready Reserve. It was established by Congress in 1967, and consists of those elements in the Ready
Reserve components which have the hi~hest priority in terms of personnel, trainmg and equipment, and wnich are expected to be in the
highest state of readiness. As has been noted, S. 2115 would grant
limited authority to the President to call units and certain members
of the Selected Reserve to active duty for not to exceed 90 days.
PROHIBITS THE UsE OF

[

AUTHORITY FOR DoMESTIC

CrvrL

PuRPOSES

Selected Reserve Forces, if called to active duty under this authority, could not be used ,for domestic or civil purposes. During the
consideration of this bill, the committee gave careful consideration to
constitutional and statutory provisions regulating such use of the
militia and the Armed Forces.
Today, even without the existence of an emergency, current law permits the President to use the militia, the Federal Reserve components,
and, in certain cases the active forces, for such purposes as suppressing
insurrections, enforcing Federal and State laws under certain conditions, and other similar purposes.
S. 2115, while prohibiting the use of Selected Reserve Forces called
to active duty under its authority for such purposes, does not alter in
any way the President's existing authority in this area.
Sl\IALL UNITS MAY BE CALLED

The committee expressly intends that this authority be available
for use in calling up small units such as companies, groups, platoons
s.

...
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and detachments, whether or not they are elements of larger size
organizations. In other words, the scope of this special authority is
not limited to units of any minimum size.
·
This call-up authority is small compared to the size of the active
:forces-50,000 limit :fo1:. reserve members called up compared to a 2
million member active duty :force. Therefore the reserve units and
members called up under this authority would be carefully tailored to
complement the active forces. Testimony before the committee indicated the intent to call units the size of companies and even two-man
detachments if needed. The committee concurs in this intent for units
now and in the future.
There are several kinds of capabilities that exist solely or mainly
in the reserve forces and not in the active forces, or that are tailored
to augment active forces. These are often found in smaller units and
should be available for call up under this authority. Typical but not
exclusive examples of these units are shown below for each service:

of grade strengths parallels provisions of current law which exdude
the grades of reservists on active duty for training from accountability
from pertinent statutes.
Annual. active duty 'military personnel end strengths would, in
effect, be increased temporarily by the nl!mber of members on active
duty under this authority at the end of any fiscal year.
PROTECTION OF RESERVISTS' REEMPLOYMENT RIGHTS
Section 2 of S. 2115 would guarantee to reserve members ordered
to active duty under this legislation, all reemployment rights and
benefits currently provided re..c;ervists ordered to an initial period of
active duty for training of not less than three consecutive months.
Sections 2021 and 2024 o.f title 38, United States Code, provide that
such a Reservist shall be entitled to reinstatement in his original
position with such seniority, status, pay, and vacation as he would
have had had he not been absent :for such active duty for training.
Curre~tly an individual cannot elaim reemployment rights if his
total active duty exceeds four or five years (depending on when that
active duty was performed). Section2 of this legislation would extend
that period by a Reservist's period of active duty under its provisio:r;s, thus insuring no loss of reemployment rights because of such
active duty.
FISCAL DATA

Unit

Type unit:
atrength
Army petroleum supply cornpanY--------------------------~------- 304
Arrny water supply company-------------------------------------- 112
Army dump truck companY-------------------------------~------- 107
Army aircraft maintenance battalion-----------------------------60
Army decontamination detaebrnent---------------------,..---------21
5
Arrny well digging team-----------------------------------------~avy coastal river squadron-------------------------------------118
~avy shipping control unit---------------------------------------208
~avy ocean minesweeper-----------------------------------------47
Navy cargo· handling battalion------------------------------------ 128
Navy mobile construction battalion---------------,..---------------- 761
~avy destroyer escort complement---------------"-----------------116
~arine Corps tank battalion-------------------------------------475
~arine Corps 155 rnrn artillery battalion___________________________
767
~arine Corps interrogation/translation unit----------------------6
~arine Corps Redeye Platoon------------------------------------44
Air Force AC-130 special operations squadron______________________ 304
Air Force C-130 tactical airlift squadron___________________________
76
Air Force Red Horse Unit (construction)-------------------------- 418
Air Force C-5 strategic airlift squadron and maintenance personneL_ 673
Air Force mobile communication. squadron--------~---------------- 185

Executive branch estimate
The Department of Defense estimated that the costs associated with
a call-up of 50.000 Reservists for 90 days in fiscal vear 1976 would be
$179 million. However, since need :for the authority cannot be foreseen, sueh costs would not be included in the Defense Department
budget and would have to be included in a supplemental appropriation
after the fact. Thus the Department found that the enactment of the
proposed legislation would cause no increase in the Defense Depart·
ment's requirements.
0 ongressional Budget Office estimate

CoNTROLS LENGTH OF AcTIVE DTITY, GR.~DE STRENGTHs, AcTIVF. DuTY
AND SELETCED RESER'VE STRENGTHS
"Under this bill, Congress retains stringent controls over the numbers of members who can be called, their strength of active duty, authorized grade strengths, active duty end strengths and Seh:lcted
Reserve average strengths.
No more than 50.000 members of the Selected Reserve may be on
active duty under this auth~)l'ity at any one. time. The President
may not order members to achve duty :for a period longer than ninety
days. The annual authorized average strength prescribP,d for each
Selected Reserve Component would be automatically reduced by the
total number of members called under this authority; further, the
number of members called cannot be used as a base to expand authorized officer grade strengths.
.
·
Conversely, the grades of members called under this authority do
not count against statutory active duty grade ceilings. This treatment

..
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CmwnEss OF THE UNITED STATES,
CoNGRESSIONAL BUDGET OFFICE,
W aJJkingon, D.O., December 5, 1975.
Ron. JoHN C. STENNis,
Chairman, Senate Armed Ser'Viees Oorn;mittee,
U.S. Senate,
W aJJhington, D.O.
DEAR M~. CHAIRMAN: This lett.er is in response to a request from
the Committee staff for a cost estimate for S. 2115 "a bill to amend
Chapter. 39 of Title 10, United States Code, to en~ble the President
to auth_or~ze the ll?-voluntary order to active duty of Selected Reservists,
for a hm1ted period, whether or not a declaration of war or national
emergency has been.declared." In accordance with our responsibilities
bllf.er the CongressiOnal Budget Act of 1974, we have reviewed this
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vVe have concluded that this bill will have no effect on budget auth?rity .and. outlays if r~serves are not called up. I:f, as a result of
this legislatiOn, the President should call up reserves the cost will be
no d~fferent than the .cost if reserves were to be called up a;fter a declaration of war or natlofial emergency. The enclosed cost estimate gives
th~ estimated budget authority and outlays for a typical unit which
might be called up as a result of this legislation.
Sincerely,
ALICE 1\f. RIVLIN, Di?'eetor.

would be different. Estimates for FY76 through FY81 assume pay
raises of 5 percent on October 1, 1975, and 12 percent, 8.8 percent, 8.3
percent, 6.9 percent and 6.9 percent in succeeding years.
6. Estimate comparison : The Department of DefenSf' has stated that
there are no costs associated with the legislation. The CBO concurs, as
long as reserves are not called up. The Department of Defense has not
submitted an estimate of costs if reserves are called up as a result of
the legislation.
DEPARTMENTAL PosiTION
GENERAL

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

Deeember 4, 1975.
1. Rill number: S. 2115
2. Rill title: A bill to enable the President to authorize the in·
voluntary order to active duty of Selected Reservists for a limited
period whether or not a declaration of war or national emero-ency has
been declared.
e
3. Purpose of bill: This bill will grant the President limited authority to augment the active forces with members of the Selected
Reserve under conditions short of a declaration of war or national
emergency as declared by the President or the Congress. The bill
would authorize the order by the President of not more than 50,000
Selected Reservists to active duty for a period not to exceed 90 days,
whether or not a war or national emergency has been declared.
4. Budget impact:
(a) H the President does not choose to call up reserves as a result
of this le~rislation then there will be no budget impact.
(b) If the President should call up the reserves as a result of this
lf't.rislation and would not have called them up without the legislation
then there will be a budget imnact. The budget authoritv and outlays
which result are the same as for a comparable reserve ~all up under
the conditions of a declaration of war or national emergency. The
budget authority and outlays required for each month of active duty
for a typical call up are as follows:
Illustrative budget authority' and out'tays
Fiscal year:

Millions

. 1976 -----------------------------------------------------------Transition quarter----------------------------------------------1977 -----------------------------------------------------------1978 -----------------------------------------------------------1979 -----------------------------------------------------------1980 -------------------------------------------------~---------1981 -----------------,-------------------------------------------

$16.8
16.8
18.8
20.4
22.8
28. 7
25.8

1 FA~timates are for a period of active duty of one month. Estimates for a longer period
can be made by multlplyfng the one-month estimate& by the appropriate number of
months.

5. Basis for estimate : The estimates for a period of one month assume an involuntary call up of 50,000 men. The costing is based on
costs fo: airlift personnel~ C(')mpriSf'd of 20 percent officers and 80 percent enhsted. Thf' costs are illustrative in the sense that costs for a different mix of officers and enlisted or a different service component

•
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oF THE DEPARTMENT OF DEFENSE,
Washington, D.O., April30, 1975.
Hon. NELSON RocKEFELLER,
President of the Senate,
W ashington,D.O.
DEAR l\1R. PRESIDENT: Forwarded herewith is draft legislation "To
amend chapter 39 of title 10, United States Code, to enable the
President to authorize the involuntary order to active duty of Selected
Reservists, for a limited period, whether or not a declaration of war
or national emergency has been declared."
The Office of Management and Budget advises that, from the standpoint of the Administration's program, there is no objection to the
presentation of this proposal for the consideration of the Congress.
As a part of the Department of Defense Legislative Program for the
94th Congress, it is hereby .submitted for enactment at the earliest
possible time.
PURPOSE OF THE LEGISLATION
The purpose of the proposal is to amend the provisions of title 10,
united States Code, in order to grant the President limited authority,
when he determines that it is necessary to augment the active forces
for operational missions, to order not more than 50,000 members of the
Selected Reserve to active duty for not more than ninety days under
conditions short of a declaration of war or national emergency as declared by either the President or the Congress. This proposal is identical to a proposal submitted to the 93d Congress and authority it
would provide 1s being sought for availability on a continuing basis
without reference to any particular situation.
. This legislation is an important element in achieving greater reliauce
on ReBf'rve Components for accomplishing the responsibilities of th~
Department of Defense. It is important that the President be able to
augment the active forces with the ReBf'r:ves for operational missions
without having to declare a full-scale national emergency with all the
attendant interna;'tional and domestic implications this can have.
Such authority could be uSf'd, for example, to augment our Strategic
Airlift capability (and other areas as appropriate) in situations similar to that which occurred in the :Middle East last year.
In the recent past, augmentation of the active forces on a limited
scale has been accomplished under current authority by relying on
individual volunteers from among the Reserves. The limitations of this
approach are quite apparent, however, particularly in those situations
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which may require the activa~io~ ?f entire units. The~ ne~~ ~o be
firm assurance of Reserve availability for employment m criSIS situations short of national emergency, in order that active force commanders may place ·a }ligh degree of reliance on. the Guard and
Reserves.
Another aspect of this legislative proposal is having the G_uard
and Reserve readily available und~r conditions that are not ~ natiOnal
emergency or without a declaratiOn of war. Such author1ty would
demonstrate the swift response capability of our mobilization planning
and would serve as a deterrent to potential aggressors and as an
encouragement as seen by our allies.
\Vith respect to autlH?rity to. order units of the S~lected Reserv~ to
active duty to test their readmess, current authonty under sectiOn
672 (b) of title 10, United States Code, while limited to 15 days, is considered adequate for this training purpose.
· In order to avoid possible jurisdictional conflict with the States,
the. bill prohibits members or units of a Reserv~ Componen~ from
being ordered to active duty under proposed secti.on ~73b of ti~le 10,
United States Code, for the purpose of suppressmg msurrectiOn or
civil disturbance enforcin~ the laws of the United States or any State,
or _providing assistance m time of natural or man-made disaster,
These situations will continue to be met
accident or c
under authority
ed in existing federal and state laws.
The authorities request~d in this legislation will be u~d j~diciously
and will enable the Serv1ces to plan for broader application of the
"Total Force Policy" in satisfying contemr:orary national defe~se requirements. The "Total Force Policy" diCtates that all available
forces, U.S. Active Forces, U.S. Guard and Reserve Forces, and the
forces of our allies-would be considered in determining the Defense
needs to meet future contingencies. Our national policy of greater
relianc.e on the Guard and Reserve is resulting in missions being assigned to the Reserve forces that were previous!~ the sole responsibility of the Active Force. In some cases the capability to perform certain missions will be primarily the responsibility of the Reserve
Forces. In carrying out these missions, the volunteer potential of the
Reserve Forces will continue to be fully exploited.
The bill also amends section 9(g) of the Military Selective Service
Act in order to assure that any member who is ordered to active duty
nuder proposed section 673b of title 10, United States Code, as
added by the bill, would be entitled to reemployment rights upon
release from that active duty, providing he meets the other reqmrements under the law for entitlement to reemployment rights. ·
The Department of Defense strongly recommends enactment.

A BILL To amend chapter 39 of title 10, United States Code, to enable
the President to authorize the involuntary .order to active duty of
Selected Reservists, for a limited period, whether or not a declaration
of war or national emergency has been declared

CosT

AND

BUDGET

DATA

The enactment of this propbsal would cause no increase in the budgetary requirements of the Department of Defense.
·
Sincerely,
·
Enclosure.

MARTIN

R.

HolTMANN.

Be it enacted by the Senate anil House of Rep1·esentatives
of the United States of America in Congress assembled, That
chapter 39 of title 10, United States Code, is amended by insertm~ the following new section after section 673 (a) and
insertmg a corresponding item in the chapter analysis:
"§ 673(b). Selected Reserve: order to active duty other
than during war or national emergency
"(a) Notwithstanding any other law, when the President
determines that it is necessary to augment the active forces
for operational missions, he may authorize the Secretary of
Defense and the Secretary of Transportation with respect to
the Coast Guard when it is not operating as a Service in the
Navy, without the consent of the members concerned, to order
any unit, and any member not assigned to a unit organized
to serve as a unit, of the Selected Reserve as defined in section
268 of this title, under their respective jurisdictions, to active
duty for not more than 90 days whether or not the ConO"ress
has. declared war or Congress or the President has decla~ed a
natiOnal emergency.
"(b) No unit or member of a Reserve. component may be
ordered t<_> active duty under this section to perform any of
the functwns authonzed by chapter 15 or sections 3500 or
8500 of this title, or to provide assistance to either the Federal Government or a State in time of a serious natural or
manmade disaster, accident or catastrophe ·
" (c) Not more than 50,000 members of the Selected Reserve
m~y be on a_ctive du~y l!n~er this section at any one time.
. (d) ~Jmts and md:v1dual members on active duty under
th1s sectwn may be ass1gned outside the United States and its
Territories and possessions.
" (e) Members ordered to active duty under this section
shall not be co.unted in computing authorized strength in
members on active duty or members in grade under this title
or any other law.
" (f). The Secretary of Defense and Secretary of Transportation shall prescribe such policies and procedures for the
a_rmed forces under their respective jurisdictions as they conSider necessary to carry out this section."
S.Ec. 2. Section 2024 of title 38 United States Code is
am~nded by adding the following ~ew subsection after s~b
sectlon (f) :
"(g) Any me~ber of a Resen:e component of the Armed
Forces of the Umted States who 1s ordered to active duty for
not more than 90 days under section 673 (b) of title 10 United
States Code, whether or not voluntarily, shall be entitled to
all reemployme1_1t rights .and benefits provided under paragraph (3) of tl1Js subsectiOn for persons ordered to an initial
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period of active duty for training of no.t le~s ~ha~ three consecutive months· and shall have the service hmitatwn governing eligibility fdr reemployment rights underyaragraphs (1)
and ( 2) (A) of this subsection extended by this period of such
active duty."
CHANGES IN ExisTING LAW

In compliance with paraQTaph 4 of rule XXIX of the Standing
Rules of the Senate, chang~ in existing law yrop?sed t? ~ m.ade by
the bill are shown as follows: N.ew matter ~~ prmted. m 1tahc, and
existing law in which no c~ange 1s pr<?posed 1s shown m roman, and
existing law to be omitted IS enclosed m black brackets.
TITLE 10, UNITED STATES CODE-ARMED FORCES

*

*

*

*

*

*

*

*

*

*

*

Chapter 39.-Active Duty

*

*

*

§ 673. Ready Reserve
.·
(a) In time of national emergency declared by the President af~er
January 1, 1953, or when otherwise authorized .by law, an authority
designated by the Secretary concerned may, without the consent of
the persons concerned, order any uni~, a~d any member not assigned
to a unit organized to serve as a umt, m .the Ready Reserve under
the jurisdiction of that Secretary to a~hve duty (other than for
training) for not more than 24 consecut1ve months.
.
(b) To achieve fair treatment as between members 1~ the Rea~y
Reserve who are being considered for recall to duty without their
consent, consideration shall be given to-(1) the length and nature of previous .service, to. assure su~h
sharing of exposure to hazards as the national security and military rl:',quirements will reasonably allow;
(2) family responsi:bilities; and .
.
.
(3) employment necessary to mamtam the natwnal health,
safety, or interest.
The Secretary of Defense shall prescribe suc.h policie~ and procedures as he considers necessary to carry out this subsectwn. He shall
report. on those policies and _procedures at least once a year to the
Committees on Armed Services of the Senate and the House of
Representatives.
(c) Not more than 1,000,000 me!ll~ers of ~he ReadJ: Reserve may be
on active duty (other tha,n for trammg), without their consent, under
this section at any one time.
(d) 1'-lflenever one or more units of the Ready Reserve are ordered
to active duty, the ~resident sha!l, on the first d~y of ~he second fisc~l
year quarter immediately followmg the quarter m which the first umt
or units are ordered to active duty and on the first day. o~ each ~ucceed
ing six-month period thereafter. so long as suc.h un;tt IS retamed .on
active duty, suomit .a rep.ort to the Congress reg~rdmg the ;necessity
for such unit or umts bemg ordered to and retamed on active duty.

The Prl')sjdent shall include in each such report a statement of the·
~nission of each such unit ordered to active duty, an evaluation of such
unWs performance of that mission, where each such unit is being deployed at the time of the report, and such other information regardmg each unit as the President deems appropriate.
§ 673a. Ready Reserve: mem hers not assigned to, or participating satisfactm·ily in, units
(a) Notwithst!.tnding any other provision of law, the President may·
order to active duty any member of the Ready· Reserve of an armed
forcewho-(1) is not assigned to, or participating satisfactorily in, a unit,
of the Ready Reserve;
( 2) has not fulfilled his statutory reserve obligation; and
(3) has not served on active duty for a total of 24 months.
(b) A member who is ordered to active duty under this section may
be required to serve on active duty until his total service on active duty
equals 24 months. If his enlistment or other period of military service .
would expire before he has served the required period. under this section, it may be extended until he has served the required period.
(c) To achieve fair treatment among members of the Ready Reserve·
who are being considered for active. duty under this section, appropriate consideration shall be ~iven to-(1) family responsibihties; and
.
·
(2) employment necessary to maintain the national health,
safety, or mterest.
§ S'13b. Selected Reserve; order to active duty other than during

war or natio.nal emergency

(a) Notwithstanding {ke pr01Juiom of sectwn 613 (a) or any other·
pr01Ji8ion of law, when the President dete'I"TYbines that it u necessary·
to oogment the active fOTces for any operational mi8Bion, he may
oothorize the SeC'retary of Defeme and the Searetary of TranspOTtation with respect to the (JQa~Jt Guu:ril when it M not operating as aservice in the Navy, witlwtttt the oonsent of the members ao'1Werned,
to OTder any unit, and any member not assigned to a unit orgUinizd
to 8M"'Je as a u'flit, of the Seleated Rese1'1Je (as defined in section ~68(b)
of t.his title), under tkeir resp'eetMJe jumdiotwm, to active duty (other
thaftt f01' training) for not mOTe than 90 days.
(b) No unit OT member of a Reserve c01nponent may be ordered toaotive (/;uty 'IJK!dM> this seation to peTform atl'l,y of the funtJtiona (JJIJ,thoriud by ohapter 111 OT sectitm.8 3500 01' 8500 of thi$ title, or to provideassistance to either the Federal G01Jemment OT a State in titme of a
se~ natu'l'al 01' nut~ntnade ilis~ter, aeaid.e'fbt, or catastrophe.
(o) Not 'fi'W'Pe tlu1/n tJO,QOO memberrs of the Selected Re8e1'1Je may be:
on (M)tive duty 'll!ltder this seemott at UJny one time.
(d) Mombe1'8 orvle11ed to active duty und,er this 8ection shall not be
oounteil in computing a'IJ,thorized sh'ength in members on aotwe duty
01' 7fUYI7ibers 1m, graile under this title 01' f11ltY other law.
(e) The AYecretary of Defense and the Secretary of Tramportation
shall prescribe IJ'Ueh polioies and procerlulres f01' the armed forces under
their respective jumdiotiom as they consider necesaary to carry out
thw section.
S. Rept. 94-562-8

.
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(f) Whenever the President authorizes the Seore~ary of Defensfe
tOr the Secretary of Transportation to order ooy un~t or memher. o
the Selected Reserve to active duty, under. t~ author-tty of f!Ubsect~f
(a) he shall with in 184 hours after eme'NS'bng such authority, not~ Y
l;oth Houses ~f 0 ongress of such action.

•

•

•

•

•

•

•

TITLE 38, UNITED STATES CODE-VETERANS'
BENEFITS

•

*

*

*

*

Chapter 43-Veterans' Reemployment Rights

*

*

•

*

*

*

*

§ 2024. Ri~hts of persons who enlist or are called to active duty;

Reserves

.

.

(a) Any person who, after entex:ing the employment on t~e b~1s of
which such person claims restoration or reemployment, enhsts m the
Armed Forces of the United States (other than ~n a Reserve component} shall be entitled upon release fr~m service under honorable
-conditions to all of the reemployment rights !l-nd other benefits provided for by this section in the case of persons mduct~d under the provisions of the Military Selective SerVIce Act ( <?r prior or su~uent
legislation providing for the involuntary mduct!on of persons mto the
Armed Forces) i:f the total of such person's semce performed between
June 24 1948 ~nd August 1, 1961, did not exceed four years, and the
total of ~ny s~rvice, additional or otherwise, performe4 by such p~rs~n
.after August 1 1961 does not exceed five years, and If the semce m
excess of four years ~fter August 1, 1961, is at ~he request and for ~he
·convenience of the Federal Government (plus m each case any period
of additionaJ service imposed pursuant to law).
(b) (1) Any person who, a~r entering. the employment on the
basis of which such person clrums restoration or reemploymen~ ~n
ters upon active duty (other than fo~ ~he purpose of determmmg
physical fitness and other than for trarmD;g), whether or not volm::tarily, in the Armeq Forces of the Uruted States .or the Public
Health Service in response to an order or call to active duty sha.1!,
upon such person's relief from active duty undet; honorable conditions be entitled to all of the reemployment nghts and benefits
prorlded for by this chaf!ter in the c~e of persons inducted ;under
.the provisions of the Military Selective Semce Aot !or PJ:?-Or or
subsequent legislation providing f?r the involuntary mdu,ct10n of
persons into the Armed Forces}, If the total of such active duty
.performed between June 24, 1948, and ~u~ 1, 1961,, ~id not exceed
four years, and the total of any such active duty, addit10nal or otherwise performed afte~ ~ugust 1! 19~1, d~ not exceed four years (plus
in each case any .a.d~Itional penod m which. such person was unable to
..obtain orders relieVIng such person from active duty).
(2) Any member of a Reserve component of ~he Armed .Forces. of
the United States who voluntarily or mvoluntanly enters upon active

.

duty (other than for the purpose of detennining physical fitness and
other than for training) or whose active duty is voluntarily or involuntarily extended. during a period when the President is author] zed to order units of the Ready Reserve or members of a. Reserve
eomponent to active duty shall have the service limimtion governing
eligibility for reemployment rights under subsootion (b) (1) of this
section extended by such member's period of such active duty, but
not to e~ceed that period of active du~ ·to which the President is
authorized to order units of the Ready Reserve or members of a. Reserve component. With respect to a member who voluntarily enters
upon active duty or whose active duty is voluntarily extended, the
provisions of this subsection shall apply only when such additional
active duty is at the request and for the convenience of the Federal
Government.
(c) Any member of a Reserve component of the Armed Forces of
the United States who is ordered to an initial period of active duty
for training of not less than three consecutive months shall, upon
-application for reemployment within thirty-one days after (1) such
member's release from such active duty for training after satisfactory service, or (2) such member's discharge from hospitalization
incident to such active duty for training, or one year after such
member's scheduled release from such training, whichever is earlier,
be entitled to all reemployment rights and benefits provided by this
-chapter for persons inducted under the provisions of the Military
Selective Service Act (or prior or subsequent legislation!roviding
.for the involuntary induction of persons into the Arme Forces),
except that (A) any person restored to or employed in a position in
accordance with the provisions of this subsection shall not be discharged from such position without cause within six months after
that restoration, and (B) no reemployment rights granted by this
subsection shall entitle any person to retention, preferenr.e, or displacement rights over any veteran with a superior claim under those
provisions of title 5 relating to veterans and other preference eligibles.
(d) Any employee not covered by subsection (c) of this section
who holds a position described in clause (A) or (B) of section 2021
(a) shall upon request be g-ranted a leave of absence by such person's employer for the period required to perform active duty. for
training or inactive dutv training in the Armed Forces of the Umted
States. Upon such employee's release from a period of such active
duty for training or inactive duty training, or upon such employee's
discharge from hospitalization incident to that training,. s_uch e;n-ployee ·shall be permitted to return to such employee's poSitlOn with
i3uch seniority, status, pay, and vacation as such employee would
have had if such employee had not been absent for such purposes.
Such employee shall .report for work at the beginning of the next
regularly scheduled working perjod after expiration of the last cal~ndar dav nece..'lsary to travel from the place of training to the place
-of employment foliowing such employee's release, or within a reason-able time thereafter if delayed return is due rto factors beyond the
emplovee's control. Failure to report :for work a.t such next regularly scheduled working period shall make the employee subject to
the conduct rules of the employer pertaining to explanations and
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discipline with respect to absence from. scheduled work. If such an
employetl ~ hospitalized incident to active duty for training or. inactive duty training, such employee shall be required to report for
work at the beginmn_g of the nen regularly scheduled work period
after e;11:piration of the time necessary to travel from the place of
discharge fro:r;n hospitaliz;a,tion to the place of employment, or within a roAsonable ti:r;ne there11fter if delayed return is due to factors.
beyond the employee's control, or within one year after such employee's .rele~se ~ll1 a~tive duty for training or inactvie d"!lty trainmg, wlnchever IS e!lrher. If .an employee covered by this subsection is 'not qualified to Eerfor:r;n the duties of such employee's position by reason of disability sustained during active duty for training or inactive d}l~Y tr:aining, but is qualified to perform t?-e duties
of a~y _other pos1tion m the employ of the employer or his succe..c;sor m mterest, such employee shall be offered employment and, if
such person so req_uests, be employed by ·that employer or his successor in interest m such other PoSition the duties of which such
employee is qualified to perform as will provide such employee like
semority, status, and pay, or the nearest approximation thereof consistent with the circumstances in such employee's case.
(e) Any employee not covered by subsection (c) of this section
who holds a position described in clause (A) or (B) of section 2021
(a) shall be considered as having been on leave of absenee during
the period required to report for the purpose of being inducted into,
entering, or determining, by a preinduction or other examination,
physica.l fitness to enter the Armed Forces. Upon such employee's
rejection, upon completion of such employee's preinduction· or other
examination, or upon such employee's discharge fram hospitalization
incident to such rejection or examination, such employee shall be
permitted to return to sueh employee's position in accordance with
th.e provisions of subsection (d) of this section.
(f) For the purposes of subsections (c) and (d) of this section,
full-time training or other full-time duty performed by a member of
the National Guard under section 316, 503, 504, or 505 of title 32, is
considered active duty for training; and for the purpose of subsl:',ction (d) of this s~ction, inac~ive duty trai'!ling performed by that
member under section 502 of title 32 or sectiOn 206, 301, 309, 402, or
1002 of title 3'7, is considered inactive duty training.
(g) Any rnembe'r of a Rese1'1Je comp()nent o.f th.e arm-ed fo'rces of
the United .States who i$ ordered to active dluty fo'r not 'JrW'NJ than
90 days under section 673b of title 10, United States Oode, whethe'r or
not voluntarily, shalt be entltled to all reemployment riqhts and benefits provided wnder subseation (c) of this section foT personB O'f'deretl
to an initial period of aetiq'e duty for training of not le8s than three
ctmseC'I,{ttive montluJ; a;nd 8hall ha?Je the 8e1'Vice limitation f!01JM"f!inqeliqi(Jil#y .fo'r 'l"eemployment riqhts under 8ubseetionB (a) ail,.d (b) (1)
of this section emtended by his period of 8'1teh active d·~tty.
'

*

*

*

*

*

MINORITY VIEWS OF SENATOR GARY W. HART
The :fundamental defect of S. 2115 is that it turns over Congress'
responsibilities to the President without providing safe~ards to prevent misuse of the new authority granted. Although this fact should
be apparent to anyone who knows present callup laws and ha.s carefully readS. 2115, those who do not have the necessary background
do not have to take any word on the subject. At the request of the
~rmed Serviet:;a Committee,. the LibrarJ; of Con~ess looked ~ !J:le
lnll to determme whether It was consistent with other legtslat1on
PS;Ssed or p~ndin~. As part of this ana~ysis, the Lib:t:ary found : "Certamly, presidential use of the authority proposed m S. 2115 would
not conflict with the terms of the War Powers Resolution. If Seleeted
::Reserve Forces were introduced into hostilities or situations described
in this Resolution, consultation, reporting and termiruttion requirements of that Resolution would apply. There appears to be no conflict, therefore, between the provisions of S. 2115 and the War Pow.ers
:Resolution."
·
S. 2115 does, however, affect the status quo of this distribution of
shared war powers between Congress and the ·President. The power of
rCongr~ to raise and support; armed forces is one of th~ strongest
potential sources of CongressiOnal control over the President's authority to involve the U.S. in war. Since the President's induction authority has been terminated, he mnst rely solely on the Reserve Components for n:J:a.npower to augment quickly the active force. And, since
the active forces are considered to be too small to fight a prolonged,
major conventional war, the President's authority to order Reserves to
:active duty without specific authorization is critical to his conventional
war-'making capacity. In short, control of Reserves by the Congress is
tantamount to control of the President's capacity to wage a major conventional war. Consequently, a ~rant of authority over the use of Reserves by Congress to the President represents a significant shift in
the executive-legislative conventional war-power balance. Whether
:such a shift is wise or not, depends u,pon one's view of the necessity for
·<Juick reacting Reserve augmentation.
CoNcLUSION
S. 2115, if enacted, would not conflict with the terms of the War
Powers Resolution. It would, however, represent a significant grant
·of the Congress' war power to the President.
·
I cannot improve upon or find fault with this language.
S ..2115 should be amended to require the maintenance of congressional control. The Subcommittee recognized that this was needed, but
added an amendment which falls far short of insuring Congress will
learn of callups ordered by the President until the world at large
does or that we shall know more of the justification for the callup
(21)

.
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than public announcements will contain. The subcommittee amendment says simply that the President must tell Congress he has ordered
a call~p within 24 ho~rs after he has done so. He need not tell us why,
nor will we be able, m the absence of this information to do much

why th~ reserves are needed and what activities the President plans
for their use. This provision could be derived from language in the
)-Va:r Powers Act [Sec. 4(a) (3) (A), (0)]. Second, Congress should
ms1st on writing into S. 2115 that it can, if circumstances dictate, cancel the callup by concurrent resolution-wording that ap~rs in the
pending emergency termin.ation bill [H.R. 3884, Sec. 202 (a)].
The Defense Department understandably objects to permitting Congress to void any callups which this body sees as unjustified on the
grounds that it wants no Congressional meddling in its plans. The
bill's. advocates in this Committee have added yet another reason for
keeprng Congress out of business which is properly ·ours. They have
said that Congress would react to constituent pressure and automatically cance~ any callups unless there .was "a very grave emergency.'~
Of course, 1f there were such an emergency, the President should S()
declare. If there were not, I have confidence that the Congress would
. respo~d to the count~y's in.t~rests rather than merely respond to pressure from our states reservists, who are, after all, being paid to be
ready.
S. ~1.15 is not a good bill, no~ because it promises grave damage t()
the military str~ngth of our nati<.m, but because, as it is written, it signs
over to the President one more shce of Congressional responsibility for
hardly any reason at. all. There are other ways to threaten the reserves
to keep them on their toes and to encourage the active forces to give
them what they n.~ed to do their likely wartime jobs. What are the
purposes .of th1~ bill e Its advocates say they are coercion and convemence, msuffic1ent reason to make bad law.
f'h~ bill ~ust be mod~fied so that Congress does not once again unthmkmgly giVe the President more of its war powers.

~~~

.

'

It can be said, of course, that the world will readily appreciate that

the 50,000-man callup does not mean we are mobilizing for war so
little harm can be done by giving the President the uncontrolled disc~tion provided b.y S. 2115. Th;erefore, this reasoning continues, it is
um~nportant that Congress, havrng granted the President a large share
of Its own powers, pay any further attention to possible abuses of
them. Unfortunately, potentially .hostile nations might not see the
President's signal, as represented by his limited callup, in the same
way that the President wishes them to view it. I would feel much
more comfortable if Congress had some hand in the decision in order
to insure crises are dampened rather than intensified.
.
The advocates of this bill have also said we should pass it without
delay in order to put the milita:r;:y services and the reserve components
on notice that they should be reorganizing in order. to better implement the Total Force concept. The idea is that the active forces will
be induced to give the reserves betterequipment and training and the
reserves put on notice that they should be ready for callup at any
time. This is a worthy purpose, but much more is needed before the
reserves are the backup the nation requires.
Furthermore, even if we think that this bill has merit and that it
is a good idea to let the President make the decisions which are the
proper concern of Congress, there is absoluately no reason to rush
through this legislation. The President will have the authority to call
up reservists for two more years without seeking Congress' permission.
He can do this because we are in four states of emergency, any one of
which allows him to do as he likes with the Ready Reserve. The pending emergency termination bill would not end this situation until
two years after its passage. Therefore, even if we need a bill such
as~- 2115, we can safely wait.
·
The bill to terminate the several states of national emergencv and to
put Congressional controls on the declaration of future ones has already passed the House and will soon be taken up in the Senate. The
Hou$ report on the termination bill notes that it originally contained
authority for the President to activate reserves in the absence of an
emergency, but that the House· struck his provision on the grounds
that an emergency should be declared before the reserve components
are called to active service. It is apparent that S. 2115 is an evasion of
the pending emergency termination bill. It allows the President to
avoid declaring an emergency even if a real one exists, a point the
Library of Congress concedes, and it thereby nullifies Congress' power
to decla_re by concurren.t resolution any future emergency declarations
to be vOid.
S. 2115 has other faults, but, .if the Committee is determined it
should pass, it needs to be amended so that Congressional responsibility for its own war power is maintained. As a minimum, the bil1 should
require more than simple notice to the Congress that a call up has occurred. Congress should be given information setting forth the reasons

0

GARY HART.

S.2115

lF\int(Jtfourth Q:ongrrss of tht tflnittd ~tatrs of 2lmrrica
AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

£In £let
To amend chapter 39 of title 10, United States Code, to enable the President to
authorize the involuntary order to active duty of Selected Reservists, for a
limited period, whether or not a declaration of war or national emergency has
been declared.

Be it enacted by the Senate and llou8e of Representatwes of the
United State8 of America in Congress as8embled, That chapter 39 of
title 10, united States Code, is amended by inserting the following
new section after section 67'3a and inserting a corresponding item in
the chapter analysis:
"§ 673b. Selected Reserve; order to active duty other than during
war or national emergency
" (a) Notwithstanding the provisions of section 673 (a) or any other
provis1on of law, when the President determines that it is necessary
to augment the active forces for any operational mission, he may
authorize the Secretary of Defense and the Secretary of Transportation with respect to the Coast Guard when it is not operating as a
service in the Navy, without the consent of the members concerned,
to order any m1it, and any member not assigned to a unit organized to
serTe as a unit, of the Selected Reserve (as defined in section 268 (b)
of this title), under their respective jurisdictions, to active duty (other
than for training) for not more than90 days.
"(b) No unit or member of a Reserve component may be ordered
to active duty under this section to perform any of the functions
authorized by chapter 15 or section 3500 or 8500 of this title, or to
provide assistance tD either the Federal Government or a State in time
of a serious natural or manmade disaster, accident, or catastrophe.
" (c) Not more than 50,000 members of the Selected Reserve may
be on active dutv under this section at any one time.
" (d) Members ordered to active duty under this section shall not
be counted in computing authorized strength in members on active
duty or members in grade under this title or any other law.
" (e) The Secretary of Defense and the Secretary of Transportation
shall prescribe such policies and procedures for the Armed Forces
under their respective jurisdictions as they consider necessary to
carry out this section.
"(f) ·whenever the President authorizes the Secretary of Defense
or the Secretary of Transportation to order any unit or member of
the Selected Reserve to active duty, under the authority of subsection
(a), he shall, within 24 hours after exercising such authority, submit
to the Speaker of the House of Representatives and to the President
pro tempore of the Senate a report, in writing, setting forth the circumstances necessitating the action taken under th1s section and
describing the anticipated use of these units or members.
"(g) ·whenever any unit of the Selected Reserve or any member
of the Selected Reserve not assigned to a unit organized to serve as
a unit is ordered to active duty under authority of subsection (a),

,
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the service of all units or members so ordered to active duty may be
terminated bv" ( 1) order of the President, or
"(2) a concurrent resolution of the Congress.
"(h) Nothing contained in this section shall be construed as amending or limiting the application of the provisions of the War Powers
Resolution.".
SEc. 2. Section 2024 of title 38, United States Code, is amended by
adding the following new subsection after subsection (f) :
"(g) Any member of a Reserve component of the Armed Forces of
the United States who is ordered to active duty for not more than 90
days under section 673b of title 10, TTnited States Code, whether or
not voluntarily, shall be entitled to all reemployment rights and benefits provided under subsection (c) of this section for persons ordered
to an initial period of active duty for training of not less than three
consecutive months; and shall have the service limitation governing
eligibility for reemployment rights under subsections (a) and (b) (1)
of this section extended by his period of such active duty.".

Speaker of the House of ltepre8enlati1!e8.

Viae President of the United States and
Presidrmt of the Senate.

'

t1AY 14, 1976

FOR IMMEDIATE RELEASE

OFFICE OF THE \f.fHITE HOUSE PRESS SECRETARY
(Louisville, Kentucky)
THE tvHITE HOUSE
OF THE PRESIDENT
UPON SIGNING
S. 2115, RESERVE CALL-UP AUTHORITY
REt~RKS

GALT HOUSE HOTEL
6:09 P.M.

EDT

Congressman Carter, distinguished members of
the military:
It is a great privilege to be in Louisville
and to have the opportunity of signing this very important
legislation.
In creating an all-volunteer military force,
our country has strongly emphasized the very key role
which our National Guard and Reserve forces play in our
overall defense.
Existing law requires that a national emergency
be declared prior to any involuntary immobilization of our
Reserve forces. This means that these forces are not now
available to augment our active forces in the very cases
where their prompt availability might indeed prevent a
situation from developing into a genuine emergency.
This bill provides the President of the United
States with the authority to call to active duty not more
than 50,000 members of the Selected Reserve to serve for
a period not to exceed 90 days.
Under this legislation, He can more effectively
utilize many key elements of our Reserve and National Guard
forces. For example, over 60 percent of our tactical airlift
and over 50 percent of our strategic airlift capability
are made up of Reserve and National Guard personnel.
In signing this bill, I can assure the American
people that its provisions will be invoked only when clearly
warranted and at such times most judiciously.

\

I congratulate the Congress in enacting this
legislation which was requested by me and the Department
of Defense, and I am sure it will very strongly help and
assist our overall efforts to be ready for any emergency
and to preserve the peace.
END

CAT 6:12 P.M.
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