
































































































































GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

30 April 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D.C. 20503

Dear Mr. Lynn:

Reference is made to your request for the views of the De-
partment of Defense with respect to the Enrolled Enactment
of S. 2662, 94th Congress, "To amend the Foreign Assistance
Act of 1961 and the Foreign Military Sales Act, and for
other purposes.”

S. 2662 (the "International Security Assistance and Arms
Export Control Act of 1976") limits the funds which may be
appropriated for fiscal year 1976 military assistance to
$228.7 million compared with the President's request for
$394.5 million and limits the funds which may be appropriated
for fiscal year 1976 international military education and
training to $27 million compared with the President's request
for $30 million. The President also requested $1,065 million
for foreign military sales credits and guaranties, but S. 2662
limits the funds which may be appropriated therefor to $1,039
million. Moreover, for the period July 1, 1976 through
September 30, 1976, one-fourth of the amounts authorized in
these categories for the fiscal year 1976, i.e., $57,175,000
for military assistance, $6,750,000 for international military
education and training, and $259,750,000 for foreign military
sales credits and guaranties, may be appropriated.

In enacting S. 2662, the Congress amends the security assist-
ance provisions of the Foreign Assistance Act of 1961, and the
Foreign Military Sales Act (renaming the latter the "Arms
Export Control Act”) in numerous respects, imposing a wide
range of restrictions upon the President's authority to provide
security assistance.

Particularly notable provisions of S. 2662 are those relating

to country-by-country ceilings on military assistance (sec.
101); termination of military assistance (and associated
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military groups and missions overseas) after the fiscal year
1977 unless specifically authorized by country and amount
(secs. 104 and 105); the separation of grant training from
the military assistance program (sec. 106); extensive pro-
visions relating to conventional arms control policies (sec.
202), human rights (sec. 301), and discrimination (sec. 302);
an annual $9 billion ceiling on U.S. reimbursable government
and commercial arms exports (sec. 213); disclosure of arms
sales agent fees and related payments (sec. 604); and partial
relaxation of restrictions on security assistance to Turkey
(sec. 403) and of the trade embargo regarding Vietnam (sec.

413). A comprehensive scheme for the reporting to the Congress

of U.S. reimbursable government and commercial arms exports
(including proposed transactions to a very considerable ex-~
tent) is contained in sec. 211, in addition to the annual re-
ports and projections required by sec. 209 and sec.217.

In its 24 December 1974 report on the enrolled enactment of
the fiscal year 1975 foreign aid authorization (P. L. 93-559;
S. 3394, 93rd Congress), the Department of Defense recommend-
ed that the President's signing statement note Constitutional
objections to the purported Congressional "veto by concurrent
resolution" power set forth in two places in S. 3394. This
recommendation is all the more strongly reiterated as regards
S. 2662, 94th Congress, since it contains six sections relat-
ing to such purported "veto":

1) Section 204, relating to Presidential consent
to transfers of defense articles and services
by military assistance recipients and foreign
military sales purchasers;

2) Section 211, relating to almost all significant
foreign military sales and commercial munitions
exports which the President proposes to make
or license;

3) Section 301, relating to terminating, restrict-
ing, or continuing security assistance to a
foreign country that is the subject of a specially-
required statement submitted by the Secretary of
State to the Congress on human rights practices
within such country;

4) Section 303, relating to termination of all mili-
tary assistance and foreign military sales to a
foreign country violating its agreements with the

/QE?EK United States (although section 403 allows the

“y President to suspend such provisions as they re-
late to foreign military sales to Turkey until
September 30, 1976);



5) Section 304, relating to termination of foreign
assistance to foreign countries which grant
sanctuary to international terrorists, even
though the President finds that national security
justifies continuation of such assistance; and

6) Section 601, relating to expedited Senate pro-
cedures to facilitate consideration of concurrent
resolutions and simple Senate resolutions under
S. 2662.

Apart from the concurrent resolution veto aspect of S. 2662, the
Department of Defense is of the view that its provisions can be
implemented without significant detriment to the foreign policy
and national security of the United States. In general, the
Department of Defense believes that the final text of these
other provisions represents a genuine effort by the Congress to
accommodate objections raised by the Executive Branch during
markup by the International Relations and Foreign Relations
Committees and by the Conference Committee. For example,
adequate provision has been made for a waiver of limitations

by the President. Accordingly, the Department of Defense does
not believe that a veto of S. 2662 is warranted because of
those provisions.

With respect to the concurrent resolution feature of the
enrolled enactment, the Department of Defense is of the view
that a veto on that ground would be inappropriate inasmuch as
the fiscal year 1975 foreign aid authorization was not vetoed
on that ground and numerous other bills presented to the
President for signature over the past 30 years containing
provisions for Congressional "veto" by concurrent resolution
were similarly not vetoed by the President. The Department
of Defense is of the position, however, that a firm stand
must be taken against such legislation. Accordingly, it is
recommended that the President issue a statement upon signature
of S. 2662 which includes a passage substantially as follows:

"I am signing this bill in view of the
_ importance of the authorizations of funds in
it to national security policy. I do this
despite the serious concern I have with the un-
constitutional provisions relating to the pur-
ported power of the Congress to 'veto' by concurrent
resolution my exercise of authority granted by law.
Article I, Section 7, Clause 2, of the Constitution

states that:
FOR
//«a«'/ T



*Every Bill which shall have passed
the House of Representatives and the Senate,
shall, before it become a Law, be presented
to the President of the United States; If
he approve he shall sign it, but if not he
shall return it, with his Objections to that
House in which it shall have originated, who
shall enter the Objections at large on their
Journal, and proceed to reconsider it. If
after such Reconsideration two thirds of
that House shall agree to pass the Bill, it
shall be sent, together with the Objections,
to the other House, by which it shall likewise
be reconsidered, and if approved by two thirds
of that House, it shall become a Law.'

"The Congress cannot evade this Constitutional require-
ment by the simple expedient of adopting a concurrent
resolution. The founding fathers closed that loophole
in Clause 3 of Article I, Section 7. It states that:

'Every Order, Resolution, or Vote to
which the Concurrence of the Senate and House
of Representatives may be necessary {except
on a question of Adjournment) shall be
presented to the President of the United
States; and before the Same shall take
Effect, shall be approved by him, or being
disapproved by him, shall be repassed by
two thirds of the Senate and House of Rep-
resentatives, according to the Rules and
Limitations prescribed in the Case of a
Bill.'

"Accordingly, any concurrent resolution which is
not submitted to the President for approval does
not become the law. Not being law, it cannot
modify or repeal the law,

"I would welcome a speedy and decisive judicial test

of these provisions. Meanwhile, I am instructing the
Executive Branch to comply with the prescribed require-
ments of Congressional notification and waiting periods,
in a spirit of comity with the Congress. Pending a
court decision, however, I reserve the question of
compliance should a concurrent resolution envisaged

by this bill be adopted.”



Alternatively, should the President desire to signify his
dissatisfaction with S. 2662 in stronger fashion, the
Department of Defense recommends that the President announce
that he will permit S. 2662 to become law without his

signature and that he include a statement similar to the
foregoing in such announcement.

incerely~yours,
<

v

Richard A. Wiley



DEPARTMENT OF STATE

AGENCY FOR INTERNATIONAL DEVELOPMENT
WASHINGTON, D.C. 20523

3 0 APR 1975

Mr. James Frey

Assistant Director for
Legislative Reference

Office of Management and Budget

Washington, D.C. 20503

Dear Mr. Frey:

This letter replies to your request for the Agency for
International Development's comments on the Enrolled Bill,
$.2662, the International Security Assistance and Arms
Export Control Act of 1976.

The bill contains a number of features which are of direct
interest to the Agency, the most important of which follow:

- An authorization of appropriations for fiscal year
1976 for security supporting assistance of $1,766,200,000
which level would permit nearly full funding of the President's
request for the Middle Eastern countries as well as others
such as Portugal, Zaire and Greece. (Pending appropriations
legislation, however, would reduce the actual amount available
by approximately $60,000,000.)

- Authorization of appropriations for the Middle East
Special Requirements Fund at the level of the President's
request ($50,000,000) and for the President's Contingency Fund
at $5,000,000 ($5,000,000 less than requested).

- Authorization for the continued availability of Indochina
Postwar Reconstruction funds to meet termination costs and

authority to settle certain claims arising from the termination
of the program.

- Authority to compensate experts and consultants in amounts
equal to the government-wide ceiling of $145 per day. A recent
GAO ruling had reduced the Agency's ceiling to $100 per day.
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Two restrictive provisions contained in the bill could
impact on the Agency's programs. Section 301, relating

to human rights, requires the termination, inter alia,

of security supporting assistance programs to countries
whose governments engage in consistent patterns of gross
violations of internationally recognized human rights.

The section does appear to provide for exceptions in
extraordinary circumstances. However, it also permits the
Congress to terminate or otherwise circumscribe assistance
programs by concurrent resolution. In our view such a
procedure is unconstitutional. On the other hand, we believe
that it is highly unlikely that any of the present programs
of security supporting assistance would be targets of such
a procedure. .

The second restriction which we find troublesome is

contained in section 304 of the bill. The section, in
essence, prohibits furnishing any assistance under the

Foreign Assistance Act to a country "which aids or abets,

by granting sanctuary from prosecution to, any individual
which has committed an act of international terrorism."
Although we have had some success through the legislative
process in narrowing the definition of the offensive govern-
mental conduct, we remain concerned that this prohibition
could potentially impact on our economic assistance programs.
The danger is particularly high in the Middle East and in
southern Africa. We are protected by a Presidential "national
security" waiver authority, but that authority is in turn
subject to concurrent resolution by the Congress. As noted
above in the context of the human rights provision, we believe
that such procedures are constitutionally defective.

We view the restrictions cited above with concern. However,

to be perfectly candid, we would not recommend a Presidential
veto of $.2662, at least from the standpoint of A.I.D.'s
parochial interest in the program. None of the provisions
contained in the bill are, in the short-term at least, likely
to impede our implementation of economic assistance activities.
The bill does contain authorities which will facilitate the
Agency's administration of economic assistance programs, and
it includes authorizations of appropriations for economic
assistance for the Middle East and for other assistance programs
which we believe are of great importance to the foreign policy
of the United States.
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We would recommend strongly, however, that if the
President should decide to approve the bill, that
he include a forceful statement challenging the
constitutionality of the concurrent resolution veto

provisions mentioned above, as well as others applying
to military programs.

Sincerely yours,

/ {7 —A———
Charles Gladson
General Counsel






THE SECRETARY OF COMMERCE
Washington, D.C. 20230

MAY 3 1976

Honorable James T. Lyan
Director, Office of Management and Budget
Washington, D. C, 20503

Dear Jim:

This responds to your request for the comments of this Department
on the Conference Report on S, 2662, the ''International Security
Assistance and Arms Export Control Act of 1976."

While we defer to the Departments of State and Defense regarding
the overall defense and foreign policy acceptability of this legislation,
we do wish to comment on Section 604, Section 604 requires the
Secretary of State to issue regulations requiring accurate and timely
reporting of political contributions, gifts, commissions and fees paid
any person pursuant to foreign military sales activities; allows the
President to prohibit or limit such contributions, gifts, commaissions
or fees; and forbids reimbursement of such fees under any U.S. pro-
curement contract unless found to be reasonable, allocable to the
contract, and not made to secure a sale through improper influence.
Section 604 further provides that the President shall file quarterly
reports with Congress concerning the details of such payments,
identifying for Congress any information considered to be confidential
business information by the person originally submitting it.

It is rumored that the President may veto S. 2662 on foreign policy
or other grounds. As Chairman of the President's Task Force on Ques-
tionable Corporate Payments Abroad, I would strongly suggest that any
veto message not imply that the President opposes constructive measures
directed to the problem of questionable payments abroad.

Sincerely, TN
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Elliot L. Richardson
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THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

Moy 4 1976

Director, Office of Management and Budget
Executive Office of the President
Washington, D.C. 20503

Attention: Assistant Director for Legislative
Reference

Sir:

Reference is made to your request for the views of this Department on
the enrolled enactment of S. 2662, the "International Security Assistance and
Arms Export Control Act of 1976."

This is a complex piece of legislation upon which the Department has
not previously commented. Accordingly, and because of time limitationms,
we will comment only on areas of primary interest to the Department.
Section 413 and section 504(a) are of such interest.

Section 413 deals with trade between the United States and Vietnam and
limits the restrictions which can be placed on exports from the United States
to North or South Vietnam. A principal purpose of the freeze on transactions
with Vietnam has been to preserve the United States bargaining position on
the resolution of U.S, claims and other issues, such as the status of POWs/MIAs.
The Department believes that the lifting of restrictions on current transactions
between the United States and Vietnam may significantly reduce the pressure
on Vietnam to deal meaningfully with U.S. claims. The inclusion of section 413
in the legislation is apparently premised on the possibility that a unilateral
concession by the United States in the trade area will induce a reciprocal
concession by the Vietnamese on the POW/MIA issue. However, this Department
believes that in view of the history of the negotiations on the POW/MIA
issue, it is unlikely that it will be resolved except as part of a guid pro
guo negotiation.

Moreover, approximately $6 billion of U.S.-supplied military equipment
fell into the hands of the People's Revolutionary Government last spring as
a result of the fall of South Vietnam. Section 413 would permit U.S, firms
to deal in this war materiel for their own accounts or on behalf of the
Vietnamese. It should be recognized that U.S. firms could become involved
in channeling such equipment to troubled areas such as the Middle East or
elsewhere to the detriment of U.S. interests.
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Section 504(a) deals with international narcotics comtrol. It
prohibits international narcotics assistance by the United States where
illegal traffic in opiates has been a significant problem unless the
President determines that such assistance is significantly reducing the amount
of illegal drugs entering international markets. This Department questions
whether such a prohibition would contribute to the objectives which Congress
intended. However, the Department understands that the prohibition reflects
an agreement between Congressman Lester Wolf and the Department of State's
Senior Advisor for International Matters. Consequently, on this matter,
the Department defers to the Department of State.

Although the Department expresses concern with respect to sections 413
and 504(a), the Department would not recommend a veto insofar as the enrolled
enactment affects this Department.

Sincerely yours,

A

General Counsel
Chim el
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THE WHITE HOUSE

WaSHINIZITON

May 1, 1976
MEMORANDUM FOR: JIM CAVANAUGH
FROM: MAX L. FRIEDERSD
SUBJECT: S.2662 - International Security Assistance and

Arms Export Control Act

The Office of Legislative Affairs concurs with the agencies

that the  subject bill be vetoed and concurs with veto message.

Attachments



TO THE SENATE OF THE UNITED STATES

I am returning, without my approval, S. 2662, a/bill that

would make unacceptable encroachments upon the constitutional
~responsibilities of the President for the conduct/of foreign
“affairs and do serious harm to the long-term fofeign policy

inﬁerests of the United States.

This legislation authorizes appropriatifons for security

assistance programs for fiscal year 1976. /These programs

are of great importance to our efforts t¢ promote a more stable
and secure world in which constructive Anternational coopera-
tion can flourish. However, the numeyous restrictions and
cumbersome procedures contained in the biil would seriously
impair the ability of the Executiv¢ Branch to perform its
proper functions.

Constitutional Objections

S. 2662 contains an érray of constitutionally objectionable
requirements whereby virtual all éignificant_arps transfer .
decisions would be subjected on a case-by-case basis to a
period of delay for Congressional review and possible dis-
approﬁal by concurrent r¢solution of the Congress. These pro-
visions are incompatiblg with the express provision in the
Constitution that a resolution having the force and effect
of law must be preserted to the President and, if disapproved,
repassed by a two-thirds majority in the Senate and the House
of Representative ‘They extend to the Congress the power to
prohibit specifi¢ transactions authorized by law without
changing the lay -- and without féllowing the constitutional
process such a/change would require. Moreover, they would
involve the Cobngress directly in the performance of Executive
functions iy disregard of the fundamental principle of sepa¥

ration of powers. Congress can, by duly adopted legislation,



authorize or prohibit such actions as thé execution of con-
tracts or the issuance of export licenses; but Congress
cannot itself participate in the Executive functions of
deciding whether to enter into a lawful contract or issue

a 1awfui license, either directly or through the disapproval
procedures contemplated in this bill.

The erosion of the basic distinction between legisla-
tive and Executive functions that would result from the
enactment of S.2662, and that displays itself in an in-
creasing volume of similar legislation which this Congress
has passed or is considering, would pose a serious threat
to our system of government, and would forge impermissible
shackles on the President's ability to carry out the laws
and conduct the foreign relations of the United States.

The President cannot function effectively in domestic matters,
and speak for the nation authoritatively in foreign affairs,
if his lawful operational decisions under authority previ-
ously conferred can be reversed by a bare majority of the
Congress. Also, the attempt of Congress to become a virtual
co-administrator in operational decisions would seriously
distract it from its proper legislative role. Inefficiency,
delay, and uncertainty in the management of our nation's
foreign affairs would eventually follow.

Apart from these basic constitutional deficiencies
which appear in six sections of the bill, S. 2662 is faulty
legislation, containing numerous unwise restrictions.

Trade with Vietnam

The bill would suspend for 180 days the President's
authority to control certain trade with North and South
Vietnam, thereby removing a vital bargaining instrument for
the settlement of a number of differences between the United
States and these counnﬁies. I have the deepest sympathy for

the intent of this provision, which is to obtain an accounting



for Americans missing in action in Vietnam. However, the
enactment of this legislation would not provide any real
assurances that the Vietnamese would now fulfill their 1long
standing obligation to provide such an accounting. Indeed,
the establishment of a direct linkage between trade and
accounting for those missing in action might well only
perpetuate Vietnamese demands for greater and greater con-
cessions.

This Administration is prepared to be responsive to
Vietnamese action on the question of Americans missing in
action. Névertheless, the delicate process of negotiations
with the Vietnamese cannot be replaced by a legislative
mandate that would open up trade for a specified number of
days and then terminate that trade as a way to achieve our
diplomatic objectives. This mandate represents an unac-
ceptable attempt by Congress to manage the diplomatic rela-
tions of the United States.

Annual Ceiling on Arms Sales

A further objectionable feature of S. 2662 is an annual
ceiling of $9.0 billion on the total of government sales and
commercial exports of military equipment and services. In
our search to negotiate mutual restraints in the prolifera-
tion of conventional weapons, this self-imposed ceiling would
be an impediment to our efforts to obtain the cooperation.of
other arms-supplying nations. Such an arbitrary ceiling
would also require individual transactions to be evaluated,
not on their own merits, but on the basis.of their relation-
ship to the volume of other, unrelated transactions. This
provision would establish an arbitrary, overall limitation
as a substitute for case-by-case analyses and decisions based

on foreign policy priorities.



Discrimination and Human Rights

This bill also contains well intended but misguided
provisions to require the termination of military coopera-
tion with countries which engage in practices that dis-
criminate against United States citizens or practices
constituting a consistent pattern of gross human rights
violations. This Administration is fully committed to a
policy of actively opposing and seeking the elimination of
discrimination by foreign governments against United States
citizens on the basis of their race, religion, national
origin or sex, just as the Administration is fully sup-
portive of internationally recognized human rights as a
standard for all nations to respect. The use of the pro-
posed sanctions against sovereign nations is, however, an
awkward and ineffective device for the promotion of those
policies. These provisionsyof the bill represent further
attempts to ignore important and complex policy considera-
tions by requiring simple legalistic tests to measure the
conduct of sovereign foreign governments. If Congress finds
such conduct deficient, specific actions by the United States
to terminate or limit our cooperation with the government
concerned would be mandated. By making any single factor
the effective determinant of relationships which must take
into account other considerations, such provisions would
add a new element of uncertainty to our security assist-
ance programs and would cast doubt upon the reliability of
the United States in its dealings with other countries.
Moreover, such restrictions would‘most likely be counter-
productive as a means for eliminating discriminatory
practices and promoting human rights. The likely result
would be a selective disassociation of the United States
from governments unpopular with the Congress, thereby
diminishing our ability to advance the cause of human rights

through diplomatic means.



Termination of Grant Military Assistance and
Advisory Groups

The legislation would terminate grant military assist-
ance and military assistance advisory groups after fiscal
year 1977 except where specifitally authorized by Congress,
thus creating a presumption against such programs and
migsions. In the case of grant assistance, this would
limit our flexibility to assist countries whose national
security is important to us but which are not themselves
able to bear the full cost of their own defense. In the
case of advisory groups, terminatioﬁ of missions by legis-
lative fiat would impair close and long sianding military
relationships with important allies. Moreovér, such
termination is inconsistent with increasing Congressional
demands for the kind of information about and control over
arms sales which these groups now provide. Such provisions
would insert Congress deeply into the details afwspecific
country programs, a role which Congress has neithér the in:

formation nor the organizational structure to play.
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I particularly regret that, notwithstanding the spirit
of genuine cooperation between the Legislative and Executive
Branches that has characterized the deliberations on this
legislation, we have been unable to overcome the major policy

differences that exist.



In disapproving this bill, I act‘as any President would,
and must, to retain the ability to function as the foreign
policy leader and spokesman of the Nation. In world affairs
today, America can have only one foreign policy. Moreover,
that foreign policy must be certain, clear and consistent.
Foreign governments must know that they can treat with the
Preéident on foreign policy matters; and that when he speaks
within his authority, they can rely upon his words.

Accordingly, I must veto the bill.

THE WHITE HOUSE
May » 1976
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